Ethical Lawyering Outline
Problems that rules meant to address:
a. Barratry-persistent incitement of litigation

b. Champerty-person not a party to the litigation bargains to aid the prosecution/defense in consideration of a share in the matter

c. Runners/ambulance chasers seeking clients for attys
SANCTIONS
1. Disbarment-takes away atty’s status as an atty—not permanent in most states.  Can usually apply for readmission by proving by clear and convincing evidence that atty is rehabilitated and complied with orders/rules.

2. Suspension-takes away ability to practice—usually for a defined period.  Can return upon rehabilitation, compliance w/ disciplinary orders/rules

3. Public reprimand-censure—declaration that atty’s conduct improper w/o restricting the right to practice law.  

4. Private reprimand-admonition—name not published, but the conduct is published.  However, in CA it isn’t necessarily private bc it is published on the bar website of an atty’s record

5. Probation-can practice but under specified conditions (under supervision, subject to periodic audits, etc.)

DISCIPLINARY POWER
1. Ultimate authority resides w/ the highest court of each state.  Under the inherent powers doctrine, courts have the power to regulate the profession and ordinarily legislature not allowed to regulate attys (but in CA the legislature can)

2. In federal court, there are no uniform rules, and each district is able to define the rules.  

3. Reciprocal discipline
a. MR 8.5-atty is subject to discipline in home admission regardless of where atty’s conduct occurs.  Also subject to discipline in state not admitted if providing services in that jurdx.  May be subject to discipline in both jurdx and another jurdx for the same conduct.  

b. Choice of law-(8.5)-rules to be applied are:

1) Jurdx in which tribunal sits for conduct in connection with a matter pending before the tribunal (easiest to figure out)

2) For any other, the rules of jurdx in which conduct occurred, or jurdx where the predominant effect of the conduct is felt.

3) Atty shall not be subject to discipline if conduct conforms to rules of jurdx in which atty reasonably believes predominant effect of conduct will occur.  

4. Disciplinary Process (CA)

a. Complaint to state bar

b. Quick review by the bar, if there is possible discipline, then move on;

c. Investigation

1) Formal notice to the member and

2) Bar is investigator and atty has duty to cooperate

d. Trial before State bar court

e. Appeal (State bar court of appeal)

f. Discretionary appeal to state supreme court
REPORTING MISCONDUCT
1. MR 8.3-atty who knows of another’s violation of the rules of professional conduct shall inform the appropriate authority (same for judges-if know of violation then must report).  Note:  doesn’t require disclosure of info otherwise protected by Rule 1.6 (confidentiality) or info gained while in approved atty assistance program.

a. Doesn’t require absolute certainty, atty should report if reasonable atty would form a firm belief that conduct in question more likely than not occurred.

2. CA-self-reporting state B&P 6068:

1. You need to report 3 malpractice suits in a 12 month period - 6068(o)

· If you don’t, then it is an ethical violation, but that is all it is. 

2. Judgment for fraud, misrepresentation, or breach of fiduciary duty in a professional capacity.

3. Imposition of judicial sanctions against the attorney other than discovery or monetary < $1000
4. Bringing of an indictment or information charging a felony against the attorney

5. Felony brought against you by DA

6. If you have been convicted of a felony or misdemeanor then you have to report if:

1. Crime was committed in a professional capacity

2. Client is the victim

3. Crime involves dishonesty or moral turpitude. 

7. Any sanction by any disciplinary agency or professional body
8. Reversal of judgment in malpractice or willful misrep.
9. You have to report partners unless you know they already reported

10. If you don’t report, then you are subject to Bar discipline only.

· Crimes that, on their faces, have been held to involve moral turpitude

· Forgery

· Extortion

· Bribery

· Perjury

· Robbery

· Embezzlement

· Theft

· Murder

· Child molestation

· Crimes that have been held to possibly involve moral turpitude depending on the circumstances

· Assault w/a deadly weapon

· Tax offenses

· Drug offences

· Various insurance related offenses

· Not "Simple" drunk driving

· Look at statutory grounds for suspension/disbarment worksheet.
BAR ADMISSION

Two main components:  competence (bar exam) and moral fitness;  Note, WI still has the “diploma privilege” that if you went to school in the state, you don’t have to take the bar.  

Requirements for Admission to CA Bar (B&P 6060):

1. 18 y.o.

2. Good moral character

3. 2 years of college or examination equivalent

4. Registered w/ Bar w/in 90 days after beginning the study of law

5. One of the following:

a. JD or LLB by ABA accredited law school

b. 4 year study:

1) At law school authorized/approved to confer degrees requiring 270 hours+/year (but if foreign school that isn’t common-law based, have to prove qualifications)

a. A person from Oxford can sit for the bar if her degree required 270 hours or more per year of the subjects

i. We allow aliens to become lawyers.

2) As pupil in law office or judge’s chambers or

c. 864 hours of law study in state accredited law school.

6. Pass MPRE

7. Pass Baby Bar if attending state accredited law school

8. Pass Bar Exam

Once Admitted:

1. $400/yr CA dues and must provide the bar with an office address, phone, email

2. Must comply with CLE at 24/hrs per every 3 yrs.  

· State regulations have to have a means and an end

· The lowest level is rational basis/rational connection

· This is the constitutional standard

MORAL CHARACTER
1. SCOTUS has held that states can require high standards so long as they have a rational connection w/ applicant’s fitness or capacity to practice law.  

2. “honesty, fairness, candor, trustworthiness and respect for the law, judicial process, and the rights of others.”  “More than an absence of bad character.  Must have conducted himself as a man of upright character normally would.”

3. Note:  no auto disqual for commission of felony or misdemeanor, even (potentially) murder, and beliefs and joining org’s will not bar you unless there is advocacy of overthrowing the gov’t by force of arms.

MR 8.1:  Bar Admission and Disciplinary Matters
a. Applicant for admission shall not:

1) Knowingly make false statement of material fact; or

2) Fail to disclose fact necessary to correct a misapprehension known by the person to have arisen in matter, or knowingly fail to respond to lawful demand for info from the admission/disciplinary authority, but doesn’t require disclosure of info otherwise protected by confidentiality.  

In re Hamm

· Hamm committed two execution style murders and pleaded guilty to one count of first degree murder. While in prison, he took advantage of every education opportunity and gradutated from ASU and while on parole gradution from ASU school of law. He also passed the Arizona bar exam, but was denied admission by the Character and Fitness Committee

· We measure someone's moral character in the present day. THE PRESENT MORAL CHARACTER

· Past misconduct, however, is not irrelevant.
1. In determining moral character, court can look to:

a. Applicant’s age, experience, and general level of sophistication at time of conduct

b. Recency of conduct

c. Reliability of info concerning conduct

d. Seriousness of conduct

e. Consideration given by applicant to relevant laws, rules, responsibilities at time of the conduct

f. Factors underlying the conduct

g. Cumulative effect of conduct

h. Evidence of rehabilitation

i. Social contributions since conduct

j. Applicant’s candor in admission process

k. Materiality of any omissions/misrep’s by applicant.
· He was not paying child support

· There was an incident wit his wife that he did not disclose.

· Thus he was not allowed admission in the bar.

Kwpsnik v. State Bar

· Guy goes bankrupt to avoid paying people a judgment.

· He is admitted to the florida bar after he was convicted of vehicular manslaughter

· And he applied to CA

· He had judges that said he was a great guy and of great moral character

· CA admitted him.

In re Garcia

· We look for minimal competence and good moral character

· He was an undocumented immigrant

· DOJ was the one who fought why he shouldn’t be a member.

· There was a law that kept him from being licensed.

· Law said he could not represent paying clients

· Courts said you can do other things with a law degree.

· Legislature actually passed  a law that allowed undocumented immigrants to be admitted.

· Court admits him.

ADMISSION WITHOUT PASSING THE BAR
2 main ways to do this and both require admission in another jurdx:

1. Pro hace vice-enter state for particular purpose and ask the court to admit them pro hac vice.  Atty must then comply w/ jurdx rules and commonly must associate w/ local counsel.

a. May be denied if evidence atty acted unethically in the past

b. CA rule-CA residents not members of CA bar cannot be admitted pro hac vice in CA.  

2. Reciprocal admission-states arrange that attys granted practice and in good standing in one state is eligible to practice in another upon simple motion.

a. CA, FL, HI don’t allow this.

b. Some jurdx allow recently admitted attys to “waive into” admission in another jurdx with an exam and min score

c. Still subject to character and fitness

THE UNAUTHORIZED PRACTICE OF LAW
MR 5.5-violation to practice law in contravention of state laws on unauthorized practice or to assist a person who is not a member of the bar in engaging in activities that would constitute unauthorized practice.  

CRPC 1-300-member shall not aid any person/entity in UPL and member shall not practice law in jurdx where to do so would be in violation of reg’s of profession in that jurdx.  

Note:  agencies allow non-lawyers to appear on behalf of others (“qualified representative”).  

FL Bar v. Brumbaugh-Brumbaugh not licensed to practice but put ads for her “Secretarial Service” for “do-it-yourself” divorces, wills, resumes, BK’s.  None of customers thought she was atty or acting as atty on their behalf.  She never handled contested divorces.

1. Held-by instructing which court to file and asking questions that lead clients to how they fill out the forms that she then types up oversteps her bounds and is UPL.  She may type forms for clients, but may only copy info given to her in writing by the clients.    

2. She must not engage in advising clients as to remedies available or assist them in preparing the forms necessary.  She can’t make inquiries or answer questions from clients as to the forms necessary, how to best fill them out, where to file, or how to present necessary evidence at court hearings.  
Birbrower v. Santa Clara County-NY attys have CA client.  They negotiate fee agreement in NY to handle all matters for claims against other corp.  Attys go to CA several times to meet w/ client and discuss matters related to the dispute.  At this time they made recommendations and gave advice and spoke on client’s behalf to the other party and made demands.  They then interview potential arbitrators in CA and one returns later in the year to assist in settlement.  (No trial work)

1. Held-UPL, under CA B & P, no person shall practice unless active member of state bar.  Relief provided is that no one may recover compensation for services as atty at law unless they are member at time the services are performed.  

2. Since then-CA amended law to allow attys admitted in other states to rep clients in arbitration proceedings.  
Effect of UPL in CA, Principally BP 6126, 6126.5

· If layperson is convicted of UPL, misdemeanor (up to 1 year in jail + financial penalties set forth in 6126.5_

· If former attorney, can be a misdemeanor or felony + financial penalties.

· IF CA member is engaged in UPL, it is also a violation of CRPC 1-300

· State Bar empowered to take over practice 

· Remedies available to clients under B&P including restitution + damages

· So client doesn’t have to pay any outstanding legal fees; gets restitution for any fees already paid; gets damages for fees to rectify errors; and UPL defendant must pay fees of AG,DA, City Attorney, etc.

 

MULTIJURISDICTIONAL PRACTICE
MR 5.5-UPL and Multijurdx Practice
(a) Atty shall not practice in jurdx in violation of regulation of legal profession in that jurdx, or assist another in doing so,

(b) Lawyer who isn’t admitted in jurdx shall not

1) Except as authorized by these rules or other law, establish office/other continuous presence for practice or

2) Hold out to public as atty that can practice in this jurdx

(c) Atty admitted in another jurdx in good standing may provide temporary services in this jurdx that has:

1) Undertaken in association w/ lawyer admitted in jurdx, or (litigation)

2) Reasonably related to pending/potential proceeding before a tribunal in this/another jurdx, if atty, or person they are assisting, is auth to appear in such proceeding or reasonably expects to be so authorized (tribunal and expecting to be approved for pro hac vice)

3) Related to pending/potential ADR proceeding if related to atty’s practice in jurdx in which atty admitted and aren’t service for which forum requires pro hac vice admission (ADR)

4) Aren’t w/in 2 or 3 above and arise out of/reasonably related to atty practice in admitted state (transactional)

(d) Atty admitted in another jurdx and in good standing may provide services through office/continuous presence in this jurdx that:

1) Are provided to atty’s employer or its org affiliates and aren’t services that require pro hac vice admission; or

2) Are services that atty authorized to provide by fed/other law or rule of this jurdx.  

*****CA requires that out of state atty associate with local counsel
1. CRC (rules of court) 9.45-Registered legal services attorneys (can appear in court)

a. Must practice while working at qualified service provider and

1) Be in good standing

2) Register w/ state and file app for moral character

3) Practice under supervision of CA atty

4) MCLE

b. Limited to 3 years

2. CRC 9.46-Registered in-house counsel (can provide services only to employer, not individuals of the corp and cannot appear in court or do anything that requires pro hac vice) (if not qualified for this, can try under 9.47/48)

a. Register w/ bar and file app for moral character

b. Active member in good standing elsewhere

c. Comply w/ CA rules

d. May simultaneously be a registered legal service atty

e. MCLE

f. Live in CA

3. CRC 9.47-Attys practicing law temporarily in CA as part of litigation (can give advice on CA law on anticipated litigation and no association requirement)

a. Must not hold themselves out as admitted in CA, cannot be resident of CA, regularly employed in CA, regularly engage in substantial business in CA or be disbarred/suspended in other jurdx

b. Must maintain office in other jurdx, already be retained by client in matter, or provide advice to potential client in deciding whether to retain atty.  Must indicate that not a member of CA on website/advertisements and be active member in good standing in other jurdx.  

4. CRC 9.48-Non-litigating attys temporarily in CA to provide legal serv’s (transactional work)

a. Must file w/ CA bar and has the same restrictions as 3a above.  

5. CRC 9.40-Counsel pro hac vice (when case pending in CA court)

a. By motion, court to have hearing on whether to grant

b. Must associate w/ local counsel, follow CA code, notify all parties

c. Not granted if person is resident of CA or regularly engaged in substantial professional/business acts in CA

6. CRC 9.43-Out-of-state atty arbitration counsel
a. CA arbitration or arbitration under CA law

b. Requires certification (has associate counsel) and service of it on arbitrator, state bar, parties.  You also pay 50 bucks
ATTY-CLIENT RELATIONSHIP
FORMING THE RELATIONSHIP

In the Matter of Anonymous-atty member of firm repping company in union dispute.  Key witness is trustee who is term’d for providing information detrimental to their position at a depo.  Trustee approaches atty for advice on wrongful discharge suit.  

1. Held-although no formal agreement, relationship formed, court basis this on conduct:

a. Met w/ trustee several times and discussed wrongful term suit

b. Atty eventually concluded trustee had strong case

c. Firm opened client file, discussed contingency fee arrangement, trustee provided audio tape of his recollection, wrote at least 5 letters to attorney (all placed in file).  

2. Thus, court convinced atty provided advice to trustee re matters w/in competence, clear trustee thought he was acting as atty, atty should have been aware trustee thought he rep’d him and atty did nothing to dispel that belief.  

MR disclaims any attempt to define when the relationship arises but the Restatement states it is when the person manifests an intent to create it and the atty either consents or fails to manifest a lack of consent.  (whether client reasonably believed that relationship was being formed).  Another important factor is whether client shared confidential info w/ atty.  

SPECIAL ISSUES OF CLIENT IDENTITY
1. Representing insureds (or when 3rd party pays atty)-when insurance hires the atty, the insured is the sole client.  However, the restatement says atty owes duty of care to nonclient when they know that client intends as one of objectives of representation that atty services benefit the nonclient.  But if conflict of insured/insurer, atty must protect client’s interest.  (this is per ABA ethics opinions)

a. May disclose confidential info to insurer if atty reasonably believes it will advance interest of insured, but if atty reasonably believes disclosure will adversely affect material interest of insured, then must not disclose w/o informed consent.  

b. May not disclose to 3d parties hired by insurer w/o informed consent of insured

c. Must not let “guidelines” or directives of insurer impair independent judgment in repping the insured.  
2. Representing Organizations-you rep the org and not any of their officers, employees, shareholders, other constituents.  When org’s interests appear in conflict w/ officer, constituent, must make clear that the org is the client.

a. MR 1.13 allows concurrent representation so long as conflict rules aren’t violated (consent and competence)

b. If concurrent works, “common interest” rule applies allowing each client to exchange privileged info w/o waiving A-C privilege or W-P protection.  

3. Representing a Class-atty reps the class itself.  Difficult in that atty may make all decisions because the lawyer creates the class, but hard to know desires of all class members.  But atty doesn’t owe duty to individual class members.  

MR SECTIONS ON THE RELATIONSHIP/DUTIES
1. Preamble 17-principles of substantive law determine whether relationship exists—mostly after client requests atty to render serv’s and atty agrees or fails to decline.  Confidentiality duty attaches when atty agrees to consider whether relationship will be established.  

2. 1.1-Competence—shall provide competent rep to client (legal knowledge, skill, thoroughness and preparation reasonably necessary for representation).  

3. 1.2 Scope of Rep—atty shall abide by client’s decisions concerning objectives of rep and consult w/ client to means by which to pursue them.  May take such action on their behalf as is impliedly auth to carry out rep.  Shall abide by decision to settle and in crim case, the client’s decision as to plea, waive of jury trial and whether def will testify.  

a. Atty rep doesn’t constitute endorsement of client’s pol, econ, social or moral views/activities

b. Atty may limit scope of rep if reasonable and client gives informed consent

c. Atty shall not counsel to engage/assist conduct atty knows crim or fraud, but may discuss the legal consequences of proposed course of conduct.  

4. 1.3 Diligence-no procrastination or unreasonable delay, carry through to conclusion, control the work load, zeal in advocacy, rep despite opposition, obstruction, or personal inconvenience.

5. 1.4 Communication—Lawyer shall

a. Promptly inform of decision/circ’s w/ respect to which client’s informed consent is required

b. Reasonably consult w/ client about how to achieve client’s objectives

c. Keep client reasonably informed as to status of matter

d. Promptly comply w/ reasonable requests for info and

e. Consult about relevant limit on atty conduct when atty knows client expectation not permitted by rules or law

f. Atty shall explain matter to extent reasonably necessary to permit client to make informed decisions.  

6. 1.5(b) Fees—scope of rep and basis/rate of fee/expenses shall be communicated, preferably in writing, before or w/in reasonable time after start of rep, except when atty will charge regularly repped client on same rate. Any changes shall be communicated to the client

7. 1.8(h) Conflict of Interest—Atty shall not:

a. Make agreement prospectively limiting liability to client for malpractice unless client independently rep’d in making agreement; or

b. Settle claim/potential claim for such liability w/ unrep’d client/former client unless they are advised in writing of desirability of seeking and is given reasonable opp to seek advice of independent counsel.  

8. 1.16(a) Declining/Term’ing Representation-Atty shall not rep client or shall withdraw from rep of client if:

a. Rep will result in violation of professional conduct or law

b. Atty’s physical/mental condition materially impairs ability to rep client; or

c. Atty discharged

9. 6.2 Accepting Appointments-atty shall not seek to avoid appointment by tribunal to rep person except for good cause, such as:

a. Rep of client likely to result in violation of rules of conduct or other law;

b. Rep of client likely to result in unreasonable financial burden on atty;

c. Client or cause so repugnant to atty as likely to impair client-atty relationship or atty’s ability to rep the client.  
CA RULES ON RELATIONSHIP/DUTY TO CLIENT
1. CRPC 3-110 Failing to Act competently
a. Member shall not intentionally, recklessly, or repeatedly fail to perform legal serv’s w/ competence

b. Competence shall mean to apply the diligence, learning and skill, mental, emotional and physical ability reasonably necessary

c. If not sufficient learning, may perform competently by associating w/ another atty or by acquiring sufficient knowledge before performance required.  

2. CRPC 3-400 Limiting Liability to client, member shall not:

a. K w/ client prospectively limiting liability for malpractice; or

b. Settle claim/potential claim for liability unless client informed in writing that they may seek independent advice of client’s choice and are given reasonable opp to do so.  

3. CRPC 3-500 Communication-similar to MR

4. CRPC 3-510 Communication of Settlement offer, must promptly notify client:

a. T’s and C’s of any offer made to client in crim matter; and

b. All amts, terms, cond’s of written offer of settlement in all others.  If oral offer, pass it on if it is “substantial.”  

c. “Client” includes person w/ auth to accept offer, or in class action, all named rep’s of class

a. For MR, you must report all settlement offers.

5. B&P 6068(h) Duty of Atty-never reject for any consideration personal to himself, the cause of the defenseless or oppressed

6. B&P 6147 Contingency Fee Req’s-Must

a. Provide signed copy of contingency K and shall include

1) Statement of rate

2) How disbursements/costs incurred w/ prosecution/settlement will fee and client’s recovery

3) Statement to extent client could be required to pay compensation to atty for related matters not covered

4) Unless subject to diff section, statement that fee not set by law

5) Statement that rates are max limits for contingency fee agreement and they may negotiate a lower one

b. Failure to comply makes agreement voidable by client and atty therefore entitled to collect reasonable fee

7. CRPC 3-410-must disclose whether or not atty has malpractice insurance in written fee agreement or by written communication.  

8. B&P 6148 Fee Agreements involving expenses in excess of $1,000-(non contingency)

a. Where reasonably foreseeable that fees to exceed this, K shall be in writing w/

1) Description of hourly fees, costs, and charges

2) Description of general nature of legal services to be provided

3) Responsibilities of atty and client

b. Exceptions

1) Emergency/writing impractical

2) Previous fee agreement/same kind of work

3) In writing that writing isn’t required or 

4) Client is corporation
CLIENT DECISION MAKING
Client has ultimate auth when “substantial rights” are implicated:

1. Whether to accept settlement

2. In crim cases, how to plead, whether client to testify, whether to waive jury trial, whether to waive appeal

3. Self-representation in crim trial
4. Not a substantial right:

a. Self-rep on appeal in crim matters

b. Whether to file or consult about filing an appeal

c. What issues to raise on appeal.  

CLIENT FUNDS AND PROPERTY
MR 1.15(a)/CRPC 4-100-

1. funds belonging to client or 3rd party shall be kept in separate acct.  

a. Exception-only the amt necessary to pay for requisite bank fees for client trust acct.  

2. Each state has a record-keeping requirement that attys must comply with.  

3. All unearned fees/unpaid disbursements remain in client trust and any unused returned upon termination.  

4. Once fees earned, can be withdrawn at earliest reasonable time.  

5. Client and 3d parties must be promptly notified when funds received and must be “promptly delivered to client” when fixed and requested by client.  

6. If funds are disputed, under MR they must be kept separate or, under CA, in trust fund acct

7. Office must have a lockable safe for securities/property delivered by or on behalf of client.  

8. If interest accrued on client acct, goes to bar to fund public interest

9. Records to be kept for 5 years.

TERMINATING THE RELATIONSHIP
Hanlin v. Mitchelson-Hanlin is client who hires atty to rep her and there is verbal agreement where she pays flat $25k fee advanced, plus expenses to handle case “as far as it has to go.”  In arbitration, there is result that client unhappy with and urged to appeal and persuade arbitral panel to correct alleged errors.  He gets a clarification, she is still upset and urges him in multiple manners and then asks him to return the fee.  He refuses, states award final and that he will assist her in finding new rep if she wants.  She asks for info on other attys, he takes a while to respond and when he does states he can reopen arbitration but not if she is going to be hostile and insist on returning fees.  He then receives letter from other atty about the arbitration to which he responds defending his decisions.  She then sues for malpractice.  

1. Held-MSJ by trial court granting dismissal bc the A-C relationship had ended was improper as there is a question whether the relationship was still in effect.  Although letters seemed like relationship strained, they didn’t conclusively indicate that the relationship had ended.  Up to point that client term’s the relationship, they may question atty, suggest alternatives, and consult other atty’s w/o auto terming the relationship.  

MANDATORY WITHDRAWAL
1. MR 1.16a says atty must withdraw if

a. Rep will result in violation of rules or other law or  (so if client demands unlawful, must withdraw, but if they suggest, only permissive)

b. Atty’s physical/mental condition materially impairs competence

c. Atty is discharged by client (they have absolute right and any retainer agreement that purports to restrict this will not be enforced)

1) NOTE:  If client has severely diminished capacity, client may lack legal capacity to discharge atty, atty should make special effort to help client consider consequences and may take reasonably necessary protective action

2) NOTE:  Court may request an explanation and if atty states that there are professional considerations requiring termination, ordinarily sufficient)

2. CA 3-700(B) elements:
a. Member knows/should know client bringing action or asserting position w/o probable cause and for purpose of harassment/malicious injury

b. Member knows/should know that continued rep will result in violation of these rules or State Bar Act

c. Member’s physical/mental condition makes it unreasonably difficult to carry out representation effectively.  

3. Even if mandatory, atty must seek permission of tribunal. (for permissive as well) and for both, shall continue rep notwithstanding good cause if tribunal ordered to do so

PERMISSIVE WITHDRAWAL
1. MR 1.16b says may withdraw if

a. Won’t materially have adverse effect on client’s interests

b. Client persists in course of action involving atty’s serv’s that atty reasonably believes are crim or fraud

c. Client has used atty’s serv’s to perp crime or fraud

d. Client insists on action atty considers repugnant or with which atty has fundamental disagreement

e. Client fails substantially to fulfill obligation re services and has been given reasonable warning that atty will withdraw unless fulfilled

f. Rep will result in unreasonable financial burden or rendered unreasonably diff by the client or

g. Other good cause

2. CA 3-700, may withdraw if:

a. The client

1) Insists upon presenting untenable argument,

2) Seeks to pursue an illegal course of conduct

3) Insists atty pursue illegal course of conduct or one prohibited by disciplinary rules (under MR this is mandatory)

4) By other conduct that makes it unreasonably difficult for effective rep

5) In non-litigation, insists atty engage in conduct contrary to atty’s judgment; or

6) Breaches fee obligations

b. Continued employment likely to result in violation of disciplinary rules

c. Inability to work w/ co-counsel

d. Atty’s mental or physical condition makes it difficult for effective rep

e. Client agrees to termination

f. In litigation, or before other tribunals requiring permission to withdraw, atty has good faith belief that tribunal will allow withdrawal

Fidelity Nat’l Title v. Intercounty Nat’l Title-Litigation in which Intercounty promised to pay hourly and reimburse expenses which they fall behind on and atty moves to withdraw when they owe $430k in fees and out of pocket expenses.  He informed court that clients stopped paying and were making no efforts to engage new counsel.  

1. Rule-may withdraw if 1) client fails substantially to fulfill obligation to atty re their serv’s and has been given reasonable warning that atty will withdraw unless obligation fulfilled, 2) rep will result in unreasonable financial burden on atty or has been rendered unreasonably difficult by the client or 3) other good cause for withdrawal exists

2. Held-client failing to pay $450+ satisfies the obligation part, and the burden is great as the atty is part of small 4 atty firm.  He also provided reasonable warning to the client.  Further, the withdrawal was at the most opportune time as discovery had ended and trial had not begun.  Also no prejudice (ground for denying motion) as all parties agreed it wouldn’t.  

TERMINATION WITH NO COMMUNICATION FROM ATTY OR CLIENT
1. MR 1.16, Cmt. 1-ordinarily rep completed when the agreed upon assistance has been concluded

2. Otherwise, need an act of client indicating unmistakable purpose to sever relations or

3. Withdrawing atty must give client clear and unambiguous notice of atty’s intent to withdraw.  
ATTY DUTIES AFTER WITHDRAWAL
1. Confidentiality continues indefinitely and pursuant to agency principles, atty must refrain from taking any unfair advantage of former client by abusing any knowledge/trust acquired through A-C relationship.

2. Promptly return client papers and property.  However, some states allow any atty to have a retaining lien, but not in CA or MR

3. Must take reasonable steps to protect client’s interest and avoid prejudice to client (sufficient notice and time to retain other counsel (both MR and CA)

MISC. ISSUES
1. Generally atty can’t sue former firm for wrongful termination bc at-will employment, but in CA, as in-house counsel, can sue as an employee.  Also, if an independent statute provides a COA then can (Title IX).

2. Firms can’t restrict practice of departing atty ordinarily as the client’s right to choose an atty is a fundamental right.  This is so under MR and CA.  
CONSEQUENCES OF INCOMPETENCE (MALPRACTICE/OTHER)
NEGLIGENCE IMPUTED TO CLIENT (CLIENT GETS SCREWED)
Bailey v. Algonquin Gas Transmission Co.-Atty reps client in various types of work prior to this (mostly corporate), client provided office, paid him monthly salary, etc.  Atty attends quarterly meetings w/ officers and would report on status of this case and various legal matters.  He completely neglects the case and doesn’t respond to motions, discovery, hearings, and finally a default judgment is entered and when executed, client finds out.  

1. HELD-motion to vacate denied, could not show excusable neglect as this was the result of attys unexplained or willful conduct.  Court also pointed out that during this time, although he was an alcoholic, that he was managing other matters competently.  

2. RULE-excusable neglect starts w/ establishing atty’s neglect occasioned by some extenuating circ’s of sufficient significance.  And that although client did its due diligence in checking with atty, this holding is proper under agency law to hold principle liable for agent’s actions.  

Pioneer Investment Serv’s co. v. Brunswick Assoc.-balancing test for excusable neglect:

a. Danger of prejudice to non-moving party

b. Length of delay and potential impact on judicial proceedings

c. Reason for delay including whether w/in reasonable control of the movant, and

d. Whether moving party’s conduct made in good faith.  
FRCP 60(b)

· The court may relieve a party or a party's legal representative  from a final judgment, order, or proceeding for the following reasons:

1. Mistake, inadvertance, surprise, or excusable neglect

2. Newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial

3. Fraud

4. The judgment is void

5. The judgment has been satisfied released or discharged or

6. Any other reason justifying relief from the operation of the judgment

 

 

Abandonment

· Courts in some jurisdictions have granted clients relief form judgments where the lawyer has completely abandoned the client.

· Limited to where the attorney is suspended or disbarred.

LEGAL MALPRACTICE IN CIVIL MATTERS-PRIMA FACIE CASE

Elements of Professional Negligence Claim

· Duty

· Breach

· Causation (both but for and proximate)

· Damages

DUTY
Togstad v. Vesely, Otto, Miller, & Keefe-woman has potential medmal case involving her husband.  She approaches atty and they have 45 min meeting, the conclusion of which was that he didn’t think they had a case but he would discuss it w/ partner.  He doesn’t contact her again and she assumes the conclusion was that there was no case and the SOL (which was 2 years and she met at 14 months) tolls.  

1. RULE:  for legal malpractice claim, 4 elements

a. A-C relationship existed

b. Def acted negligently or in breach of K

c. Such acts were prox cause of pl’s damages

d. But for def’s conduct, pl’s would have been successful in prosecution of med mal claim

2. Applied

a. Re relationship:

1) Tort theory:  Atty called upon for legal advice, he gives professional opinion on matter, so he is legal advisor

2) K theory:  rendering advice pursuant to request and detrimental reliance

b. Re negligence

1) Failed to act as reasonable atty would in similar circ’s and jurdx (expert testimony from medmal atty)

c. Remaining elements tbd on remand

McIntosh County Bank v. Dorsey & Whitney, LLP-Bank purchased interest in loan sold by other company that hired the firm to assist in structuring, documenting, and securing the loan.  Total of 32 banks involved and loan goes unpaid to which bank files legal mal against firm alleging 3rd party beneficiary of A-C relationship between company and firm.

1. RULE-in absence of fraud or another improper motive, atty liable for professional negligence only to whom he has A-C relationship.  Exception:  direct and intended TPB where client’s sole purpose is to benefit 3rd party directly and atty’s negligent act caused beneficiary to suffer loss

2. Applied:  bank had no direct communication with firm and names weren’t included in any instruments the firm drafted.  There was also no implied agreement between the firm and any of the individual banks bc there were no communications or notice to the firm that it was expected to rep the interests of the banks.  

NOTE:  no duty to factually verify what client tells you other than that imposed by FRCP Rule 11 and CA equivalent (in legal mal for drafting will, atty doesn’t have duty to investigate client’s heirs other than what provided by client but may still be liable by beneficiaries of will if left out [encouraging to be competent as much as possible]).  

To whom is duty owned (other than client)

· Third party beneficiaries in will cases

· Some jurisdictions, "direct and intended benefit" rule

· Restatement (primary benefit)

· Invited reliance (opinion letter, securities offerings)

· P/L statements, annual reports

· Some courts require separate payment to extend duty
BREACH
Equitania Insurance Co. v. Slone & Garrett-atty repping client I corp control.  Course of action violated insurance code, violated fiduciary duty to shareholders, other violations alleged.  

1. RULE-breach is when atty failed to undertake reasonable care expected of competent atty under similar circ’s and errors in judgment, in themselves, are not a shield.  However, an error in judgment or mistake as to unsettled point of law is not malpractice unless can establish that competent atty would have done differently.  

NOTE ON BREACH OF FIDUCIARY DUTY
1. Diff from duty of care as is duty of loyalty and honesty.  

2. Not likely available for mere incompetence

3. Atty may be required to forfeit fee, even if breach caused no actual damages

4. Likely subject to dismissal if brought w/malpractice but no evidence that misdeeds resulted from improper motive, conflict of interest, or any other consideration beyond careless/lack of attention.  

5. May owe duty to firm, clients, maybe even to 3rd parties that client has fiduciary relationship 

6. Atty doesn’t owe co-counsel fiduciary duty not to commit legal malpractice

CAUSATION

Viner v. Sweet-clients involved in sale of business in which atty repped in the transaction.  After deal closes, clients discover terms didn’t match up with what they thought they signed based on atty explanation.  

1. RULE-but for causation requires but for the negligence of atty, they would have succeeded on the merits in litigation and would have collected on judgment (case w/in case) or they would have received either a better deal or not taken the deal in a transaction (better deal or no deal)
RELEVANT STATUTES
1. MR Preamble 20-violation of rules shouldn’t itself give rise to COA against atty nor create presumption that legal duty breached.  Violation doesn’t necessarily warrant any other nondisciplinary remedy but may be evidence of breach of applicable standard

2. CRPC 1-100-violation not auto rise to civil cause of action.  

3. CRPC 1-310-Member shall not form partnership w/ nonatty if any activities of that partnership consist of the practice of law.  

4. MR 1.8(h)-can’t limit liability for malpractice unless client independently rep’d in making agreement or advised in writing of desirability of seeking and given opp to seek advice of independent counsel.

5. CA 3-400-cannot have K limiting liability for professional malpractice (different) and cannot settle claim for liability unless client informed in writing they may seek advice of independent atty of their choice regarding settlement and given reasonable opp to do so.  

DAMAGES
1. Generally, victorious pl in malpractice will not get atty fees for pursuing malpractice claim.

2. Generally, the amount that it would have cost for a competent atty in malpractice action will not offset the recovery.

3. Almost always a plaintiff will not get emotional distress damages.  

4. Courts are split on whether pl can collect for “lost” punitive damages in underlying case (very speculative ordinarily)

DEFENSES

CONTRIBUTORY NEGLIGENCE
Clark v. Rowe-pl sustained losses in real estate investments she attributed to the fault of her atty and banker.  

1. Held:  comparative fault can be defense in malpractice and here, pl had substantial experience in real estate and was sophisticated business person.  

2. Note:  comparative fault can be pure (reduce amt but no bar to claim), complete bar (any fault of pl is no recovery), or MA rule (if pl’s negligence greater than def’s, barred).  

STATUTE OF LIMITATIONS
CA Code of Civil Procedure 340.6

· An action against an attorney needs to occur within one year of learning about it or 4 years after it happens, whichever occurs first.

· The attorney continues to represent the plaintiff regarding the specific subject matter in which the alleged wrongful act or omission occurred [ Continuing Representation Rule]

· Willful concealment - tolls the statute

· Plaintiff's legal or physical disability

· Statute of repose vs. accrual

· There is a tolling agreement

· The agreement says that the person agrees to toll the SOL until they give 30 day notice. 

Shumsky v. Eisenstein-atty retained to bring breach of K claim.  They didn’t keep client informed and avoided their inquiries and they file grievance and malpractice 3 years after first contacted for the claim, which would be barred by SOL.

1. Held:  Continuous representation tolls the running of the SOL-so when atty ignored client, they thought he was actively pursuing their claim.  Actions for legal malpractice accrue when malpractice is committed, thus, not really committed until at least one year before malpractice claim when atty endlessly ignored phone calls that they could be aware no longer representing client.  This is important bc can’t expect client to disrupt representation by filing malpractice suit.  

Discovery rule-claim accrues only when pl discovers or should reasonably have discovered atty’s negligence and that it caused some harm.  

CA Rule-statute of repose—discovery rule but claims are barred that occur more than a certain number of years after wrongful act occurred, even if pl hasn’t/couldn’t discovered.  (1 year from discovery or 4 total from date of actual act).  Exception:  plaintiff hasn’t sustained actual injury, atty continues to rep client in the subject matter in which alleged wrongful act or omission occurred, the atty willfully concealed the wrong, or client’s legal or physical disability to bring suit, a tolling agreement between parties.  

IMMUNITIES
1. Atty in certain roles may be immune, i.e. atty appointed by court to rep rights of child in divorce matter may be immune under theory that they are performing a “judicial function.”

2. In some instances fed law preempts state malpractice law.  (Labor Management Relations Act puts attys immune from suits by union members in repping union in CBA).  

INEFFECTIVE ASSISTANCE OF COUNSEL (lower standard than malpractice, but for def’s error, reasonable probability of different result)
Strickland v. Washington-3 murders, against atty recommendation, client confesses and waives other rights.  Atty doesn’t seek out other witnesses for def’s character and in sentencing relies on plea colloquy made by def that he had no prior crim history and accepted responsibility for leniency.  Despite this, gets the death penalty, on appeal he argues ineffective assistance of counsel.

1. Rule:  to determine ineffective counsel:  whether counsel’s conduct so undermined proper functioning of adversarial process that trial cannot be relied on as having produced a just result.  And specifically for reversing death sentence, two components:

· Two part test

1. The defendant must show that counsel's performance was deficient

i. Serious error/deficiency requirement

1. The identified acts or omissions must have been outside the wide range of their discretion

2. Courts are highly deferential to the lawyer.

2. The deficient performance prejudiced the defendant via a showing that counsel's error were so serious as to deprive the defendant of a fair trial.

i. The defendant must show that there is a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different. A reasonable probability is a probability sufficient to undermine confidence in the outcome

ii. In terms of death penalty, you must show that the balance of aggravating and mitigating circumstances did not warrant death. 

2. Applied-error not to conduct additional investigation into witnesses.  But second part fails bc aggravating circ’s so overwhelming and nothing to show that would have been different.

3. NOTE:  in some instances prejudice is presumed—denial of assistance of counsel, state interference, conflict of interest, absent lawyer.  

4. Def must also ID the acts/omissions that were error for the court to determine if they are serious error.  

THE “ABSENT” LAWYER
1. Burdine v. Johnson-court appointed atty repeatedly sleeping during trial amounted to absence and thus, didn’t have to prove prejudice.  Not the same as an atty who is “merely” drunk or drugged.  

2. US v. Cronic-atty absent at critical stages of def’s trial, def didn’t have to prove prejudice.  
Other Examples:
Glover v. US-failure to object to incorrect sentencing report was ineffective assistance

Wiggins v. Smith-failure to investigate evidence of def’s child abuse in penalty phase of death penalty case was ineffective assistance

Rompilla v. Board-failure to examine file regarding client’s previous convictions would show mental conditions, childhood abuse, etc.  Atty knew DA was going to use prior convictions to argue for death penalty was ineffective assistance
MALPRACTICE IN CRIMINAL MATTERS (must prove innocence-higher standard)
Wiley v. County of San Diego-In assault case, def appointed PD who doesn’t interview witnesses who saw def leave the home of the victim.  Also, later determined that key witness, vic’s son, lied.  Court grants petition of def and determines PD inadequate investigation deprived def of exculpatory witnesses and case dismissed.  He then sues for civil liability for malpractice.

1. HELD:  In addition to the prima facie elements of civil malpractice—duty, breach, cause, damage—crim malpractice requires actual innocence.  

2. In order to show actual innocence, must obtain reversal of conviction or exoneration by post-conviction relief.  Further, party must file that case w/in limit period for legal malpractice claim, even if post-conviction relief not yet obtained.  

NOTES ON DUTIES OF FIRMS/ATTYS
1. MR 5.1-partner in firm, attys similarly situated managerially, shall make reasonable efforts to ensure firm has in effect measures giving reasonable assurance that attys in firm conform to rules of professional conduct

a. Atty having direct supervisory auth over another shall make reasonable efforts that atty conforms to the rules

b. Atty shall be responsible for another atty’s violations if

1) Atty orders or ratifies conduct or

2) Atty is partner/atty comparable managerial auth/has direct supervisory authority, and knows of conduct at time when consequences can be avoided and fails to take remedial action.  

2. MR 5.2-Atty bound to rules notwithstanding atty acted at direction of another

a. Subordinate atty doesn’t violate rules if atty acts in accordance w/ supervisory atty’s reasonable resolution of an arguable question of professional duty

3. MR 5.3-W/ respect to non-atty employed/retained by/associated with atty:

a. Partner/person in charge shall make reasonable efforts to ensure firm has I effect measures giving reasonable assurance that person’s conduct compatible w/ professional obligations of the atty

b. Atty havin direct supervisory auth shall make reasonable efforts to ensure their conduct is compatible with obligations of atty

c. Atty shall be responsible for conduct of such person that would be a violation of the rules if:

1) Atty orders or ratifies conduct, or

2) Atty is partner/authority and knows of conduct at time when consequences can be avoided and fails to take remedial action.  


ATTORNEY-CLIENT PRIVILEGE
A-C Privilege

· It attaches to:

· Communications

· Between lawyer and actual or potential clients

· Even if you think it is a lawyer (talking to a paralegal)

· Made in confidence

· An accountant can be present, a person there to translation, etc.

· An accountant needs to be helping in the litigation, not just acting as an expert.

· Public Relations consultants

· Not necessary and not a helper.

· Private investigators

· They are covered

· Emails on employer computers, from personal email accounts

· Not covered, need to have a reasonable expectation of privacy.

· For the purpose of obtaining or providing legal assistance for the client.

· Not dependent on retention of counsel

· Lobbyist vs. lawyer

· Must be seeking legal advice not corporate advice

· Corporate AC

Notes:

1) This prohibits compulsory disclosure of protected material under oath

2) This is privilege of the client and only client can waive it.  Atty must assert the privilege when present, but client can as well.

3) Can be destroyed if disclosed by client or made in presence of third parties

a. Exceptions:  experts needed to “translate” foreign concepts for attys, actual translators, and one instance of aged woman’s daughter who was there to put the woman at ease and assist her.  

4) If some of communication not legal advice, use the dominant purpose test for the communication as a whole.  

5) Disclosure to gov’t investigators waives the privilege as to nongovernmental parties if waiver is intentional, disclosed, and undisclosed communication concerns the same subject matter, and in fairness ought to be considered together.  

6) Death of lawyer-privilege survives

7) Death of client-privilege survives until final distribution of individual client’s estate

8) No privilege when:

a. Services of atty sought/obtained to enable commission/plan to commit crime or fraud (crime fraud exception)

b. Atty reasonably believes disclosure necessary to prevent criminal act atty reasonably believes is likely to result in death or substantial bodily harm (Tarasoff*******this is actually an exception to CONFIDENTIALITY, NOT A-C PRIVILEGE)

c. Issues relating to breach, by atty or client, of a duty arising under A-C relationship.  

a. Suit for malpractice

d. Issues relating to intention or competence of client in executing attested document. 
a. Will contest 

9) Generally no confidentiality if there is a written policy that a corporation has access to its computers.

10) Also generally no confidentiality for statements made to public relations consultants, but private investigators ordinarily seen as employees of the atty, so would apply.  

NOTE ON WAIVER
1. Inadvertent waiver—if WP or privileged info is inadvertently produced/given, then the opposing party must read no more than to ascertain the privilege, immediately notify the sender, and not copy/distribute the information.  

2. Joint clients-waiver by one doesn’t waive another’s.  But neither can claim the privilege against another if they sue each other.

3. Waiver by lawyer-typically resolved by agency law, but splits in court about it

4. Partial-rule of completeness may require disclosure of the whole.  
WORK PRODUCT DOCTRINE

Work product attaches:

1. To a document or other tangible thing (not a conversation),

2. Created in anticipation of litigation (and not in the ordinary course of business),

3. By or for a party; by or for counsel; or at counsel’s direction.

When it attaches, it provides a protection against discovery of the particular thing and not the information on the tangible thing.

Two types of work product:

1. Opinion/Pure –consisting of mental impressions/opinions of the atty; and

a. Almost never discoverable unless it is waived or put in issue

b. But if client puts it at issue in malicious prosecution/action against attorney, then attorney work product can be discoverable.  

2. Ordinary/Fact—consisting of everything else.  

a. Discoverable if opponent can establish 

1) Substantial need for material and

2) Inability to obtain substantial equivalent by other means.  

Issues:

1. Selection and compilation exception—narrow, as atty selects the docs that witness/deponent relies on/sees, their strategic selection may be protected, but must prove the need (strategic advantage) for protection

2. Waiver by providing materials to experts—giving to testifying expert will waive protection of factual document, but not work product.

3. Waiver by collecting info in bad faith—gathering info by improper means or for improper purpose, can’t “wash” documents by giving it to an atty.  

4. Duration—typically goes on past litigation or transaction

5. Ownership—client may be able to waive atty’s opinions, but still kind of hazy.

CONFIDENTIALITY GENERALLY
Broader in scope than A-C privilege and WP doctrine.  

1. MR 1.6-atty shall not reveal information relating to representation of a client unless client gives informed consent

2. B&P 6068-duty of atty to maintain inviolate the confidence (communications protected by A-C privilege), and at every peril to himself or herself, to preserve the secrets (info gained during rep that client has explicitly or implicitly requested to be kept in confidence and/or info embarrassing or detrimental if revealed) of his client.  

Exceptions (under MR 1.6)

1. Client’s informed consent

2. Implied authorization to carry out representation

3. To secure legal advice about atty’s compliance w/ disciplinary rules

4. To establish claim/defense on behalf of atty

5. To comply with court order

6. To prevent client from committing crime/fraud reasonably certain to result in substantial injury to financial interests/property of another and in furtherance of which client has used/is using atty’s serv’s

7. To prevent, mitigate or rectify substantial injury to financial interests or property of another that is reasonably certain to result or has resulted from client’s commission of crime/fraud in furtherance of which the client used atty’s serv’s.  

8. To prevent reasonably certain death or substantial bodily harm

a. Under CA-if atty reasonably believes disclosure necessary to prevent criminal act that atty reasonably believes likely to result in death of, or substantial bodily harm to, an individual.  

b. But prior to disclosure-CRPC 3-100(3) states that member shall, if reasonable under the circ’s:

1) Make good faith effort to persuade client not to commit or continue criminal act or pursue course of conduct that will prevent the threated death or substantial bodily harm, or both.

2) Inform client at appropriate time, of member’s ability or decision to reveal info as provided in paragraph B.  

c. This is the only exception under CA B&P 6068(e)
9. May only disclose to extent necessary to fulfill the goal of the exception.
Spaulding v. Zimmerman

· Defense finds an anuerism in Spaulding.

· Spauldings doctors had not found the anuerism

· They settle for less because P didn't know about the anuerism.

· They were able to go back and redo the settlement because Spaulding was a minor when he got the settlement and the court retained jurisdiction.

· So the MR changes, but the CA rule still would not cover this scenario. 

ORGANIZATION ISSUES
1. MR 1.13b-Up the ladder reporting—if atty for org knows an officer intends to act or refuses to act in matter related to the representation that is violation of law that may be impured to org, and likely to result in substantial injury to org, lawyer shall refer matter to higher auth in org including, if warranted, the highest auth that can act on behalf of the org.

2. CRPC 3-600 Up the ladder reporting-member may take such actions as appear to member to be in best lawful interest of the org including:

a. Urging reconsideration of the matter while explaining likely consequences

b. Referring matter to next higher auth in org, including, if warranted, the highest internal auth that can act on behalf of the org.  

3. Under Sarbanes-Oxley Act, corps that file with the SEC have additional duty:  atty who becomes aware “of evidence of a material violation (material violation of fed or state security  law, material breach of fiduciary duty under fed/state law, or similar material violation of any fed or state law)” of law must report violation to :   (Under MR, this was a “may” report) 

a. Chief Legal Officer or CEO (and if response is unavailing, to:)

b. Audit committee of the board or

c. Board’s qualified legal compliance committee or 

d. The full board.  
4. Further under Sarbanes-Oxley:  atty who reasonably believes that material violation is ongoing or is about to occur and likely to result in substantial injury to financial interest/property of issuer/investors must:

a. Withdraw

b. Give notice of withdrawal to SEC indicating withdrawal based on “professional considerations: and

c. Disaffirm to SEC any opinion, doc, etc. atty has prepared or assisted in preparing that atty believes is seriously misleading

5. Further, atty may reveal (“reporting out”) confidential info to SEC to extent atty reasonably believes necessary:

a. To prevent issuer from committing material violation likely to cause substantial injury, etc. (above) or

b. To rectify consequences of material violation by issuer that caused substantial injury

c. Atty who complies in good faith shall not be subject to discipline by any authority, any conflict with this, this rule controls.

d. Note:  CA has stated that complying with this is doing so at own peril.  

6. Under CA and MR, “may” report up in all other org issues.  

ADVERTISING


Ad v. solicitation:

1. Ad

a. Print or media communication

b. Directed at public

c. w/ purpose or intent of making public aware of atty’s serv’s

a. Some of the types of media that are included, so long as the individual communication meets the test, include:

i. Stationary, letterhead, signs, business cards, brochures, etc. re: lawyer/law firm

ii. Bus bench ads

iii. Newspaper, TV, radio, internet banner ads

iv. Web sites

v. Firm names

vi. Letters

vii. Blogs

2. Solicitation

a. Face to face, telephone, real time electronic contact

b. Initiated by, or at direction of atty

c. To non atty w/ whom atty has no family or prior professional relationship

d. With the significant motive of pecuniary gain by atty.  (In re Primus-atty engaging in solicitation for political motivation/pro bono not for pecuniary gain, so okay.)

Bates v. State Bar of AZ-attys disciplined for newspaper ads for “legal clinic,” which said they offered “legal services at very reasonable fees,”  in violation of state’s complete ban on ads.  

1. RULE:  ads, if not false, deceptive or misleading, protected by 1st amendment, and therefore state bar rules banning all atty advertising were unconstitutional.  

In re R.M.J.-state law permitted ads, but restricted them to certain categories of info (name, add, phone, areas of practice [also delineated in certain way], date/place of birth, school, language, office hours, fee for consultation, availability of schedule of fees, credit arrangements, fixed fee for routine services).  Also attys may only send cards w/ this info to attys, clients, former clients, friends, relatives and NOT strangers/public.  Ads at issue included info that atty licensed in MO, IL and SCOTUS (in large capital letters), the areas of practice deviated from prescribed language, didn’t have disclaimer of certification after listing practice areas, and were sent to outside of regulated group.  

1. RULE—to pass constitutional muster:  (Central Hudson Test)

a. Speech must be lawful and not deceptive or misleading to be constitutionally protected, and if protected, then must show:

b. State must have a substantial interest behind the restriction

c. Does the regulation directly advance that interest

d. And must not be more extensive than necessary to advance that interest.  

2. HELD-unconstitutional

a. Re practice areas-it is actually more informative to do it the way atty did

b. Jurdx info-factually and highly relevant for the states, although tacky for SCOTUS, not potentially misleading.

c. Re sending to public—no proof that less restrictive rule wouldn’t work.  

RELEVANT STATUTES
1. MR

a. 7.1-atty shall not make false/misleading communication about atty/serv’s.  It is false/misleading if it contains material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading

b. 7.4-Atty may communicate fact that they do/don’t practice in particular fields of law.

1) If admitted for patent, can list “Patent Attorney.”

2) Licensed in admiralty can say “proctor in Admiralty.”

3) Cannot state or imply certification in particular field of law unless

i) Certified by org approved by appropriate state agency or accredited by ABA and

ii) Name of certifying org is clearly ID’d

c. 7.5-atty shall not use firm name, letterhead, professional designation that is false/misleading.  

a. A trade name can be used if doesn’t imply connection w/ gov’t agency or charitable legal services org.

b. If firm has offices in more than one jurdx, can use same name in all so long as indicated which attys not licensed to practice in certain jurdx

c. Name of atty holding public office shall not be used “during any substantial period in which atty not actively and regularly practicing with the firm

d. Can state you are partnership or other type of entity only if that is a fact.  

2. CA Rules

a. CRPC 1-400-Standard re advertising (rebuttable presumptions)

1) No communications w/ any guarantees, warranties, or predictions regarding the result of the representation

2) No testimonials or endorsements unless there is a disclaimer which states the ad doesn’t constitute guarantee, warranty, or prediction

3) No communication which doesn’t have the word advertisement or newsletter on it and its envelop, except professional announcements.

4) No communication that doesn’t ID the name of member responsible for it (for firms at least one member needs to be ID’d)

5) No dramatization w/o disclaimer

6) No communication that states/implies “no fee w/o recovery” unless also states whether or not the client will be liable for costs

7) No communication implying member able to provide serv’s in language other than English unless member can speak it or it is disclosed that person who speaks it isn’t member

8) Communication which states fee for service must be provided by member at that fee for at least 90 days after communication or longer depending on medium

b. Regarding firm names:

1) Cannot state/imply a relationship w/ gov’t agency or public non-prof legal serv’s org

2) Must have actual relationship with atty if one is stated or implied (but deceased ok)

3) Must have an “of counsel” relationship if one is stated or implied

4) Cannot be known by diff trade names or firm names at same time in same community.  
SOLICITATION
Ohralik v. Ohio State Bar Ass’n-atty learns of accident of woman he is casually acquainted with.  Visits her in hospital, tries to rep her, ends of getting her to take him on after visiting parents.  Then he visits passenger after learning that her insurance had up to $12,500 each and convinces her that he can rep her against the first girl/her insurance.  

1. State law regarding 2 violations

a. Atty shall not recommend employment as private practitioner of himself to non-atty who hasn’t sought advice regarding employment of atty.  

b. Atty who has given unsolicited advice to non-atty to get counsel/take action shall not accept employment form that advice except by close friend, relative, former client if advice related for former employment, or one whom atty reasonably believes to be client.

2. HELD—state may discipline in this manner.  Face to face/real time solicitation deprives the person of informed decision-making and opp for intervention or counter-education (state interest in regulation).  Also, solicitation different from ads and thus lower level of scrutiny.  

FL Bar v. Barrett-atty hires ordained minister to get into private areas of hospitals and solicit clients.  He then over the years refers several clients and continues to do so after he term’s the minister bc it is getting suspicious.  Clearly improper solicitation.  

CA rules-any work secured through runner/capper is VOID. 

Shapero v. KY Bar Ass’n-atty applies for mailer to send to potential clients w/ foreclosure filed against them which basically say atty has heard home foreclosed, if true, may be about to lose and fed law may be able to allow you to keep it.  Listed office hours and that consultation free.  Also, that person may be surprised what he can do for them.  

1. HELD-state can’t have blanket prohibition.  The mode of communication doesn’t have the same susceptibility of face to face contact.  Person can throw away a mailer.  Plus, there are less restrictive ways than complete ban.  

FL Bar v. Went for It, Inc.-Fl had 30 day ban on solicitations on PI attys to people involved in accidents.  Court applied Central Hudson
1) Applied

a. Speech that isn’t misleading so protected

b. Substantial interest of the state-privacy/tranquility of victims and professionalism, protecting victims from overreaching/undue influence

c. FL bar studies show there is a proof of harm by this practice of hounding victims

d. Thus, short limited ban is well suited to advance that interest and not overreaching.  

Email ok?

· Targeted emails are ok. Just like Shapero.

· There is no immediacy or invasion of privacy.

 

 

Telephone company?

· Can't have a telephone bank contact clients for you. Since it is live, it cannot happen in the model rules or CA.

 

Recorded Calls?

· Under the MR, it is fine because it is not live. Under CA, it is not ok.

RELEVANT STATUTES
1. MR 7.3

a. atty shall not by in-person, live phone, real time contact solicit professional employment when significant motive for atty’s doing so is atty’s pecuniary gain, unless person contacted is:

1) An atty

2) Has a family, close person or prior professional relationship with the atty.  

b. Atty shall not solicity professional employment from prospective client…even when not otherwise prohibited by (a) above if:

1) Prospective client made known to atty a desire not to be solicited

2) Solicitation involves coercion, duress or harassment

c. Every written, recorded, electronic communication soliciting employment from client known to be in need of legal serv’s shall include the words “Advertising Material” on outside of the envelope/beginning/end of record, unless to another atty, family member, close friend/past client

2. CRPC 1-400-Solicitation shall not be made to a prospective client w/ whom member or firm has no family or prior professional relationship, unless solicitation is protected by constitution…A solicitation to a former/present client in discharge of duties is not prohibited

a. Shall not contain untrue statement

b. Shall not be transmitted in manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or vexatious or harassing conduct

c. There is a rebuttable presumption against:

1) Communication delivered to potential client whom member knows/reasonably should know is in physical, emotional, mental state such that they wouldn’t be expected to exercise reasonable judgment in selection of counsel

2) Communication transmitted at scene of accident or at or in route to hospital, 

3. B&P 6152-Prohibition of Solicitation-can’t go into jails, hospitals, court to solicit employment

4. B&P 6153-Penalties for violating provisions-misdemeanor 

LEGAL ETHICS
FALSE STATEMENTS

MR 4.1
1. MR 4.1Truthfulness in Statements to Others—in the course of representing a client an atty shall not knowingly:   (ASSUME THIS AS NOT MANDATORY, AT LEAST TO (b))

a) Make a false statement of material fact or law to a third party; or

b) Fails to disclose a material fact when disclosure necessary to avoid assisting crim or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

MR 4.1 Comments
1) Atty is required to be truthful when dealing w/ others on client’s behalf, but generally no affirmative duty to inform an opposing party of relevant facts.  This can occur if atty incorporates or affirms statement of another that they know is false.  

2) Materiality-estimates of price or value in transaction and party’s intentions as to acceptable settlement of a claim are ordinarily not taken as statement of fact (negotiation only)
MR 8.4-It is professional misconduct to:

a) Engage in conduct involving dishonesty, fraud, deceit or misrepresentation

b) Engage in conduct that is prejudicial to the administration of justice.  
THREATS & MISCONDUCT
1. CRPC 5-100

a. Member shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute

b. Administrative means filing/lodging complaint w/ fed, state, local gov’t agency which may order or recommend loss of a license, or may impose or recommend the imposition of a fine, pecuniary sanction or other sanction of a quasi-criminal nature [excluding those things that must be reported].

c. Civil dispute means a controversy or potential controversy over the rights/duties of 2+ parties under civil law, whether or not an action has been commenced, and includes an administrative proceeding of a quasi-crim nature pending before agency.  

2. B&P 6090.5

a. It is cause for suspension, disbarment or other discipline for any member, whether as party or atty for party to agree or seek agreement that:

1) Professional misconduct or the terms of the settlement of a claim for professional misconduct shall not be reported to the disciplinary agency

2) The Pl shall withdraw a disciplinary complaint or not cooperate with the investigation or prosecution conducted by the disciplinary agency

3) The record of any civil action for professional conduct shall be sealed from review by the disciplinary agency.

CONFLICTS OF INTEREST
Consequences:

1. Bar Discipline

2. Malpractice/Breach of Fiduciary Duty

3. Restitution of Fee/Voided Fee Agreement

4. Disqualification

4 Types of conflict

1. Concurrent conflict (conflict with current/prospective client)

2. Successive conflict (conflict between current and former client)

3. Interests of current client and atty

4. Interests of current client and 3rd party (previously covered-repping org’s, insureds)

CURRENT/PROSPECTIVE CLIENT
For each situation, determine:

1. Has a conflict occurred?

a. MR 1.7(a)-Atty shall not rep client if rep involves concurrent conflict.  A concurrent conflict is:

1) Rep of one client will be directly adverse to another

2) Sig risk that rep of 1+ clients will be materially limited by atty’s responsibilities to another client, former client, or 3rd person or by personal interest of the atty  

b. CRPC 3-310(C)-Atty shall not, w/o the informed written consent of EACH client:
1) Accept rep of more than one client in a matter in which interests of clients potentially conflict; or

2) Accept or continue rep of more than one client in matter in which interests of clients actually conflict; or

3) Rep client in matter and at same time in separate matter accept as client a person/entity whose interest in the first matter is adverse to client in first matter

c. CRPC 3-310 (E)-member shall not, w/o informed written consent of client or former client, accept employment adverse to them where, by reason of the rep of the person, the member has obtained confidential info material to the employment.  

2. Can it be cured?

a. MR 1.7(b) Notwithstanding conflict, atty may rep client if:

1) Atty reasonably believes he will be able to provide competent and diligent representation to each affected client,

2) Rep not prohibited by law

3) Rep doesn’t involve assertion of claim by one client against another repped by the atty in same litigation or other proceeding and

4) Each affected client gives informed consent in writing.

b. CRPC-INFORMED WRITTEN CONSENT only!!  Doesn’t have the added atty reasonably believes requirement.  
EXAMPLES:

1. Sue a current civil client on behalf of another current client.

a. In re Dresser Industries-atty reps company in asbestos cases but then rep’s plaintiff on price fixing case against company.  Court held that cannot sue current client, even if matters wholly unrelated, the personal self-interest motivation of law firm would put conflict with representing the client.  (Would have been possible to cure w/ written consent)

2. Representation of 2+ current (or prospective) clients in same civil matter (lit or trans)

a. MR-While attys associated in a firm, none of them shall knowingly rep client when any one of them practicing alone would be prohibited from doing so.  CA basically agrees with this but no specific rule.  This is imputed conflict which can be screened against (discussed later)

b. Re Settlements-atty who reps 2+ shall not participate in making aggregate settlement of claims of or against clients unless each client gives informed consent, in a writing signed by the client, atty’s disclosure shall include the existence and nature of all claims involved and the participation of each person in the settlement.  CA says only without informed written consent of each client.  

3. Rep of 2+ current clients in different civil cases

a. Fiandaca v. Cunningham-female inmates bring class action against state for unequal treatment (male inmates had better services).  Two separate civil cases going against the state, one for treatment, one for building a facility.  One case wants development of property, one doesn’t.  Can’t rep 2 clients in conflict over objectives.  

4. Rep of 2+ current clients in same criminal case.  

a. Holloway v. Arkansas-Codef’s in crim case, 3 men robbed restaurant and raped female employees and atty appointed to rep all 3.  Court denies atty motion to appoint separate counsel.  Atty can’t rep all of the clients as one admitted he was only lookout and would be potential witness against the other 2.  Rule:  if atty objects on conflict grounds, each def must receive separate rep or automatic reversal.  
INFORMED CONSENT:
1. MR 1.0-provide client w/ adequate info and explanation about material risks of and reasonably available alternatives to the proposed course of conduct.  Confirmed in writing denotes informed consent that is given in writing by the person or a writing the atty promptly transmits to the person confirming an oral consent.  

2. CA 3-310-inform of relevant circ’s and actual and reasonably foreseeable adverse consequences of agreeing to conflicted rep.  Informed written consent means the client’s written agreement to the representation following written disclosure.  

3. Can’t obtain consent if atty is prohibited by state’s confidentiality rules from disclosing enough info.

4. Timing-get consent at outset of representation.  
HOT POTATO DOCTRINE:  can’t drop existing client to eliminate conflict caused by retention of another client.  

CONSEQUENCES OF CONFLICT NOT CURED
1. MR (can’t rep either)

a. 1.16a1 says mandatory withdrawl if rep will result in violation of the rules

b. 1.7a says violation of rules upon conflict

c. Thus, must withdraw as to at least one client

d. Upon withdrawal, they become former client

e. 1.9c1 provides that you can’t use info relating to representation to disadvantage of former client

f. If you can’t use that info, then you can’t rep remaining client w/ sufficient competence, diligence, zeal or loyalty, which themselves are violations of the rules

g. Thus, if violates the rules, must withdraw to the remaining client as well

2. CRPC

a. 3-700B2 says mandatory withdrawal upon violation of rules

b. 3-310C2 says violation of rules upon conflict

c. Have to withdraw as to at least one

d. But 3-310E says can’t use confidential info material to the representation if that confidential info came from rep of former client

e. Hence, can’t rep remaining client with same diligence, loyalty, etc. and must withdraw as to remaining client as well.  
CONFLICT BETWEEN FORMER AND SUCCESSIVE CLIENT
Exterior Systems v. Noble Composites-atty for def. is member of firm that has rep’d D for several years.  Def. used to work for pl. and left and started competing business.  Thus, atty worked on K’s for pl with the def. previously.  

1. RULE:  if former client moves for disqualification, must show that the matters involved in pending suit are substantially related to the matters/COA where atty previously rep’d him.  If this substantial relationship is found, it is presumed that counsel had access to confidential information that it cannot now use, thus prompting disqual/withdrawal.  

2. MR on substantially related-1.9—if they involve the same subject matter or there otherwise is a substantial risk that confidential info as would normally have been obtained in prior rep would materially advance the client’s position in the subsequent matter.  

3. TEST applied by judge:
a. Factual reconstruction of scope of prior legal relationship

b. Determine whether reasonable to infer that the confidential info allegedly given would have been given to atty repping client in that matter

c. Must be determined whether info is relevant to issues in pending litigation against former client

CA doesn’t have a Substantially related test codified—atty may not w/o former client’s informed consent, accept employment in matter adverse to former client if atty obtained confidential info material to employment.  

1. TEST:  

a. Has atty subject to the disqualification motion had a direct relationship w/ former client (personally involved in providing legal serv’s to the former client), and if so

b. Are the matters substantially related (whether information material to the evaluation, prosecution, settlement, or accomplishment of the former representation is also material to the evaluation, prosecution, settlement, or accomplishment of the current rep given its factual and legal issues)

2. CRPC 3-310B3-member shall not accept or continue rep of client w/o written disclosure to client where member has or had a legal, business, financial, professional ,or personal relationship w/ another person or entity the member knows would be affected substantially by resolution of the matter.  (under this, previous case would be the same bc atty had prior professional relationship with the entity the member knows or should know would be affected substantially by resolution of the matter)

Kala v. Aluminum Smelting-Kala retains attys for a couple years and disclosed all matters pertaining to Aluminum Smelting.  Atty Pearson files appeal and participates in settlement conference.  One year later he leaves firm and joins other firm that reps Aluminum Smelting.  

1. RULE:  presumption arises that when atty leaves former employment he takes w/ him any confidences and shares them with new firm, and thus to determine if qualification is proper, court has test:

a. Ct determines whether there is a substantial relationship between the prior and present representations,

b. If so, whether atty shared in the confidences and representation of prior matter (there is a rebuttable presumption here that confidences are shared among partners in firms)

1) Factors include size of firm, area of specialization, atty’s position in firm, demeanor and credibility of witnesses at hearing

c. Finally, whether the presumption of shared confidences has been rebutted by a Chinese wall (they have been screened) to preserve the confidences of the client.  

2. Here, the presumption was so great that any attempt at screening were insufficient.  Atty was repping former client on the exact same matter and was negotiating with the new firm at the same time of representation.  

NOTE ON SCREENING
1. MR 1.10-while attys associated in a firm, none shall knowingly rep client when any one of them practicing alone would be prohibited from doing so unless

2. The prohibition is based on rule 1.9a or b (formerly rep’d client or firm did and now in matter substantially related and adverse to previous client) AND:
a. DQ’d lawyer is timely screened (isolation of a lawyer from any participation in a matter through the timely imposition of procedures w/in firm that are reasonably adequate under the circ’s to protect info that the isolated atty is obligated to protect)

b. Written notice of screening procedures promptly given to affected former client

c. Certification of screening procedures is provided on demand and on regular basis

3. CA-Kirk v. First American Title Ins.-Cohen is general counsel at CA dept. of Ins and chief counsel for Fireman’s Fund Ins. Co.  Pl’s rep class action against First American.  They seek Cohen’s advice and convey confidential info to him, he declines position as Fireman’s Fund had provided coverage on First American entities.  He then later joins firm, and they again seek him as consultant, but the firm also rep’d First American.  First American then moved to Cohen’s firm but none of the team that came with the client were in Cohen’s SF office.  Pl’s then moved to DQ def’s attys for conflict with Cohen.  Firm then immediately screened Cohe and sent out memo.  

a. HELD-Auto DQ of firm not warranted, test for screening:

1) Screen must be timely imposed

2) It is not sufficient to simply produce declarations saying confidential info not conveyed or that the DQ atty didn’t work the conflicting case, must impose preventative measures to guarantee that info will not be conveyed.

3) Factors:

a) Physical, geographic and dept separation

b) Prohibitions against and sanctions for discussing confidential matters

c) Established rules and procedures preventing access to confidential info

d) Procedures preventing DQ atty from sharing in profits from rep

e) Continuing education in professional responsibility

f) Notice to former client is important as well.  

4. PERMISSIBLE SCREENING (Summary)
a. Prospective Client

b. Gov’t attys

c. Judges, clerks, mediators, arbitrators or other 3d party neutrals

d. Some jurdx allowing for migratory attys under rebuttable presumption of shared confidences doctrine (Kala above)

e. New MR 1.10 for migratory attys/former clients

f. CA for migratory attys after Kirk and gov’t attys.  

NOTES
1. MR 1.9-with org client, general knowledge of policies/practices of org won’t preclude an atty, but knowledge of specific facts ordinarily will

2. MR 1.9-atty that gained info of private financial can’t rep spouse in later divorce.

3. If something is public knowledge, then it is okay, and insider info may be rendered obsolete by the passage of time.  

GOV’T/PUBLIC OFFICERS
1. MR 1.11(a)-atty who has formerly served as a public officer or employee of the gov’t:

a. Is subject to Rule 1.9(c) [can’t use confidential info in same case to harm former client (the gov’t in this case) that was learned while repping that client] and

b. Shall not otherwise rep a client in connection w/ a matter in which atty participated personally and substantially as a public officer or employee, unless appropriate gov’t agency gives its informed consent, confirmed in writing, to the representation.  

2. MR 1.11 (c)-Atty having info the atty knows is confidential info that atty knows is confidential gov’t info about a person acquired when the atty was public officer may not rep a private client whose interests are adverse to that person (can’t use gov’t info about a person against them later)

3. MR 1.11(d)(2)-Atty currently serving as public officer shall not

a. Participate in matter in which atty participated personally and substantially while in private practice (absent written consent)

b. Negotiate for private employment w/ any person involved as a party or as atty for a party in a matter in which atty is participating personally and substantially (law clerks ordinarily removed from the cases)

4. Screening MR 1.11(b)-when atty DQ’d pursuant to (a), no atty in firm with that atty may knowingly undertake or continue rep in such a matter unless:

a. DQ’d atty timely screened and is apportioned no part of fee therefrom; and

b. Written notice promptly given to gov’t agency to enable it to ascertain compliance w/ provisions of this rule

5. MR 1.12-clerks/judges can’t rep party if clerk/judge participated personally and substantially in matter

a. Atty shall not negotiate for employment w/ anyone who is involved or as atty for party in matter in which the atty is participating…

b. atty serving as clerk may negotiate for employment w/ party/atty involved in matter in which they are participating personally and substantially, but only after they notify judge/other adjudicative officer (this also applies to arbitrators, mediators, other neutrals)  
c. Judges-must resign and then can talk to employment.  Once judge takes employment, then need consent from parties to work on the matter.  
CONFLICTS W/ ATTY’S OWN INTERESTS
In re Simon-atty could not file suit against current client to collect fees not being paid, must wait until not representing them.  

Committee on Prof. Ethics and Conduct of Iowa v. Mershon-Atty forms corp where he provides legal services and submits promissory note.  One of partners dies while project stalled and atty executor of estate.  

1. RULE:  conflict of transaction w/ client, must show:

a. Atty and client had differing interests in transaction,

b. Client expected atty to exercise professional judgment for protection of client,

c. Client consented to transaction w/o full disclosure.  
2. Applied-atty didn’t tell partner of possible effect of the differing interests and the effect of that on his professional judgment (argue against himself)

Under the MR:

1. 1.8(a)-atty shall not enter into business transaction with client or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to client unless:

1) Transaction and terms on which atty acquires interest are fair and reasonable and fully disclosed and transmitted in writing in manner reasonably understood by client

2) Client advised in writing of desirability of seeking and is given reasonable opp to seek advice of independent legal counsel and

3) Client gives informed written consent signed by client to the essential terms and atty’s role, including whether atty is repping client in the transaction.  

4) NOTE: this doesn’t apply to ordinary fee agreements (Rule 1.5) but must be met when atty accepts interest in client’s business or other nonmonetary property as pmt for any part of fee.  

2. 1.8(b)-atty shall not use info relating to the rep of a client to the disadvantage of the client to the disadvantage of the client unless client gives informed consent (can take info to benefit personally or give to a 3d party-business opportunities)

3. 1.8(d)-Prior to conclusion of representation, atty shall not make or negotiate agreement for literary or media rights (CA permits this if there is informed consent)

4. 1.8(e)-GIFTS--atty shall not solicit any substantial gift from client, including testamentary gift (will)—also can’t prepare will giving atty or relation substantial gift unless the atty is related to the client.  

a. However, this doesn’t include general gratuity, but must not be in consideration for services.  Substantial client gifts may be given but may be voidable by client under doctrine of undue influence which treats gifts as presumptively fraudulent.  

5. 1.8(h)-LIABILITY-atty shall not:

a. Prospectively limit malpractice unless separately represented by outside counsel

b. Settle claim/prospective claim for liability w/ unrepresented client/former client unless they are advised in writing of the desirability of seeking and given opp to seek advice of independent legal counsel.  (CA Same)

6. 1.8(j)-Atty shall not have sex with client unless consensual sex relationship existed between them when client-atty relationship commenced

a. 1.8(k)-imputed DQ doesn’t apply to atty in firm who is DQ’d due to sex relationship with a client.  

Under CA:

1. CRPC 3-300-member shall not enter into biz transaction w/ client or knowingly acquire ownership, possessory, security, or other pecuniary interest adverse to client unless each satisfied:

a. Transaction/acquisition is fair/reasonable to client and fully disclosed/transmitted in writing to client in manner reasonably understood by client and

b. Client advised in writing that client may seek advice of independent atty of client’s choice and given reasonable opp to do so and

c. Client thereafter consents in writing.  

2. CRPC 4-400-Gifts—Member shall not induce client to make substantial gift, including testamentary gift, to member or member’s relative except where client is related to member.  

3. SEX CRPC 3-120-Member shall not:

a. Require/demand sex w/ client incident to or as condition of any professional relationship,

b. Employ coercion, intimidation, or undue influence in entering into sex relations w/ client; or

c. Continue rep of client w/ whom member had sex with if that sex causes member to perform legal serv’s incompetently

d. NOTE:  This doesn’t apply to sex between members and their spouses or to ongoing consensual sex which predates the initiation of A-C relationship.  Also doesn’t impute to firm if atty DQ’d due to sex.  

4. CRPC 3-320—member shall not rep client in matter in which another party’s atty is spouse, parent, child, sibling of member, lives w/member, is client of member, or has intimate personal relationship with member, unless member informs client in writing of relationship.  
FEES
4 basic types:

1. Hourly

2. Flat 

3. Contingent (only one that must be in writing)

4. Proportional
MR on Fees:

1. MR 1.5(a)-atty shall not charge an unreasonable fee, the factors in determining reasonableness:

a. Time/labor, novelty and difficulty of questions; skill required

b. Likelihood if apparent to client that acceptance of this matter will preclude other employment by the atty

c. Customary fee in locality for similar matter

d. Amount involved and results obtained

e. Time/other limits imposed by client

f. Nature and length of relationship w/ client

g. Experience, reputation, ability of atty

h. Whether fee is fixed or contingent

2. MR 1.1-atty shall provide competent rep to client, which requires the legal knowledge, skill, thoroughness, and prep reasonably necessary.  BUT, per In re Fordham-can’t bill unreasonable amount for the education in a particular matter.  

3. MR 1.5(d)(2)-can’t enter contingent fee for repping def in crim case.  

4. MR 1.5(d)(1)-can’t enter into agreement for fee in domestic relations matter, payment contingent upon securing divorce or upon amount of alimony or support, or property settlement in lieu thereof.   (THE 2 RESTRICTIONS PER THE MR)
5. MR 1.5(e)-division of fee between attys who are not in same firm may be made only if:

a. Division is in proportion to serv’s rendered or each atty assumes joint responsibility for the representation,

b. Client agrees to arrangement, including the share to each atty, and agreement confirmed in writing and

c. Total fee is reasonable.  

6. MR 7.2(b)-atty shall not give anything of value to person for recommending atty’s serv’s, except that atty may:

a. Pay usual charges of legal service plan or non-prof or qualified atty referral service.  (but cannot split contingency fees)

b. Refer clients to another atty or nonatty pursuant to an agreement not otherwise prohibited that provides for the other person to refer clients or customers to the atty, if

1) The reciprocal agreement isn’t exclusive and

2) The client is informed of existence and nature of the agreement.  

7. MR 5.4(a)-atty/firm shall not share legal fees w/ non-atty except that:

a. Pmt of $$$ after death to atty’s estate

b. Pmt after sale of firm, upon conditions, to estate or rep of atty

c. Retirement plan to non-atty employees, even if based on profit sharing,

d. Share court-awarded legal fees w/ non-prof that employed or recommended the atty.  

CA on Fees:

1. CRPC 4-200-member shall not enter into agreement for, or collect illegal/unconscionable fee

a. Unconscionability shall be determined on facts/circ’s existing at time agreement entered into except where parties contemplate fee will be affected by later events.  Factors:

1) Amt of fee in proportion to value of serv’s perf’d

2) Relative sophistication of client

3) Novelty and difficulty of issues/skill required to perform serv’s properly

4) Likelihood, if apparent to client, that atty will have to turn down other work,

5) Amt involved and results obtained

6) Time limits/cond’s imposed by client

7) Nature/length of relationship w/ client

8) Experience, rep, ability of member

9) Fixed or contingent

10) Time and labor req’d

11) Informed consent of client to the fee

2. CRPC 2-200-member shall not divide fee for serv’s w/ atty not a partner of, associate of, or shareholder w/ member unless:  (don’t have the must take equal share of fault of MR)

a. Client consented in writing after full disclosure in writing including fact of division and terms

b. Total fee not increased solely by reason of division and is not unconscionable

c. NOTE:  except as permitted above, member shall not compensate, give, promise anything to any atty for recommending/securing employment of the member or their firm or as a reward for having made recommendation resulting in employment.  Gift won’t violate this rule provided it wasn’t offered in consideration of any promise, agreement or understanding of future referrals.  

3. CRPC 1-320(a)-Neither a member nor firm shall directly/indirectly share legal fees w/ non atty except that:

a. To estate of deceased member,

b. Retirement plan for office staff and

c. Lawyer referral service 

Culpepper & Carroll, PLLC v. Cole-Cole retains Culpepper on contingency basis.  Culpepper negotiates settlement but Cole refuses to settle.  Culpepper refuses to file suit and Cole term’s Culpepper.  Culpepper files petition for contingent amt of would be settlement.

1. HELD-Contingent fee K existed, but since no recovery, Culpepper not entitled to fee, the decision to settle is ultimately with the client.  

Gagnon v. Shoblom-Gagnon in accident and retains Goodman in suit w/ contingent fee agreement under which 33 1/3%.  Settlement of 2.9M reached.  Court approved but didn’t agree w/ contingent amount and reduces/creates new scheduling of fees.  

1. HELD:  atty entitled to fee agreement validly entered into.  No need for judge’s approval.  

Fogarty v. State-crim def case in which agreement to pay counsel$25k in advance and if charges dismissed and new suspect identified, fees reduced to $10k.

1. HELD-no contingent fees in crim matters and improper fee agreement not a basis, in itself, for ineffective assistance of counsel.  

2. Concurrence-this is contingent, but not improper—escalating fees are okay.  

Barngrover v. Pettigrew/King v. Young, Berkman, Berman & Karpf-affirms no contingency on securing divorce, can’t have bonus for securing divorce.  

Galanis v. Lyons & Truitt-atty takes case on contingency, client discharges firm after substantial work done.  Later gets large settlement with different atty.

1. RULE:  in absence of express written fee agreement providing otherwise:

a. Atty retained under contingency but discharged prior to it is entitled to recover the value of services rendered if subsequent settlement/award

b. Fee measured by proportion of total fee equal to contribution of discharged atty’s efforts to ultimate result, (trial court discretion based on quantum meruit [value of work performed]) and

c. Subsequent atty under contingent fee who knew of previous atty’s rep is responsible for paying predecessor’s fee out of their subsequent fee.  

Ford v. Albany Medical Center-Atty does some initial work, then receives notice from other atty that proceeding w/ case and wanted sign to change atty.  Pl agrees to split counsel fees equitably w/ first atty to get 33.33% of counsel fees.  Case later settles.

1. HELD:  agreement unenforceable between atty and outside atty unless division is in proportion to services (this wasn’t) or by writing given to client, each atty assumes joint responsibility (didn’t do either), thus not enforceable fee sharing agreement.  
Trope v. Katz-divorce proceeding with agreement that if firm has to file suit to recover fees, ct may award reasonable atty fees.  Firm racks up $163k bill, client refuses to pay after withdrawal by counsel.  They sue for fees and cross compl for malpractice.  Jury awards fees, but also awards cross complaint.  Firm then moves for increased atty fees for this suit.

1. HELD:  bc firm repped itself, it didn’t incur atty fees (would have if hired an atty to rep them).  
NOTES:
1. Cannot double bill (if on plane 4 hours for one client, can’t bill other for work done while on the clock).  

2. If contingent fee, must delineate what costs are to be apportioned and how that contingent fee will be calculated (net v. gross, after fees, etc.)

LITIGATION ETHICS
Hunter v. Earthgrains Co. Bakery-Atty brings discrimination claim against bakery and summary judgment for def’s, court orders pl to show cause why shouldn’t be sanctioned.  This is stayed for a while and in meantime pl brings 2 more similar cases.  2 years after order, court enters sanctions.

1. RULE:  regarding frivolous lawsuits, legal arg must have absolute no chance of success under existing precedent.  Here, other circuits have found for the side of the plaintiff and had pl argued that this jurdx precedent was incorrect, would not be frivolous.  

Lee v. American Eagle Airlines-Atty tells client “let’s kick some ass” in court, made visible displays of disagreement which judge warned him about, issue with court reporter, etc.

1. HELD:  Atty fees reduced based on unprofessional and disruptive conduct of counsel that prolonged proceedings and interfered with the resolution of the cause.  

Peters v. Pine Meadow Ranch Home Assoc’n-counsel argues in brief to court of appeal of misconduct and intentional errors by trial court.

1. HELD-unfounded accusations of intentional errors inappropriate, brief stricken and atty fees assessed against counsel.  

Jorgenson v. County of Volusia-attys sanctioned for failing to cite to adverse, controlling precedent of jurdx in memo.  

1. HELD:  sanctions proper

Poulis v. State Farm Fire and Casualty Co.-pl’s counsel doesn’t respond to irog’s, and sought no discovery.  Court advises them discovery statement overdue to submit.  They don’t, case dismissed with prejudice.  Atty files pretrial statement and motion to reconsider and set aside dismissal claiming he was ill and no one would take case bc had to speak Greek w/ client, wife in false labor, got back logged, etc..  

1. RULE:  for terminating sanctions, look to:

a. Extent of party’s personal responsibility

b. Prejudice to adversary

c. History of dilatoriness

d. Conduct willful or in bad faith

e. Alternative sanctions (“Dismissal must be sanction of last, not first, resort”)

f. Meritoriousness of claim

2. HELD:  court did not abuse its discretion in dismissal, excuses failed to acct for many days he could have filed answers and on remand, atty files brief late again.  

State ex rel. OK Bar Ass’n v. Smolen-Atty gives $$$ to client for living expenses pending result of litigation.  

1. RULE: prohibition against providing financial assistance to client in connection w/ pending or contemplated litigation.  May only provide $$$ for expenses/costs, repayment of which may be contingent on outcome.  

RELEVANT STATUTES
1. MR

a. 3.1-atty shall not bring or defend a proceeding or assert an issue unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification, or reversal of existing law.  

1) Cmt. 2-such action not frivolous even though atty believes client’s position ultimately won’t prevail.  

b. 4.4-in repping client, atty shall not use means that have no substantial purpose other than to embarrass, delay, or burden 3d person, or use methods of obtaining evidence that violate legal rights of such a person.

c. 3.4(e)-atty shall not in trial, allude to matter atty doesn’t reasonably believe is relevant or that will not be supported by admissible ev, assert personal knowledge of facts in issue except when testifying as a witness, or state personal opinion as to justness of cause, cred of witness, culpability of litigant or guilt/innocence of the accused.  (can also be liable if witness does this)

d. 3.2-atty shall make reasonable efforts to expedite litigation consistent w/ the interests of the client.  

e. 3.4-atty shall not:

1) Unlawfully obstruct other party’s access to evidence or unlawfully alter, destroy, or conceal doc or other evidence.  Atty shall not counsel/assist another to do the same

2) Knowingly disobey obligation under rules of tribunal, except for open refusal based upon an assertion that no obligation exists

3) In pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply w/ legally proper discovery request by an opposing party.

f. 3.3-atty shall not knowingly:

1) Make false statement of fact/law to tribunal or fail to correct false statement of material fact/law previously made to tribunal by the atty;

2) Fail to disclose to tribunal legal auth in controlling jurdx known to atty to be directly adverse to their position and not disclosed by opposing counsel.  

3) These duties continue to the conclusion of the proceeding (final judgment affirmed on appeal or time for review has passed).  

g. NOTE:  “tribunal” is court, arbitration, legislative body, admin agency, body acting in neutral capacity.  

h. 3.5-atty shall not

1) Seek to influence judge, juror or official by means prohibited by law

2) Communicate ex parte w/ such person during proceeding unless auth by law or court order

3) Communicate w/ juror after discharge if:

a) Communication prohibited by law/court order

b) Juror made known don’t want to communicate

c) Communication involves misrepresentation, coercion, duress, or harassment

i. 3.4-atty shall not

1) Falsify evidence, counsel/assist witness to testify falsely, or offer inducement to witness that is prohibited by law

2) Request person other than client to refrain from voluntarily giving relevant info to another party unless:

a) Person is relative/employee/agent of client and

b) Atty reasonably believes that person’s interests won’t be adversely affected by refraining from giving such info.  

j. 1.8(e)-Financial assistance, atty shall not provide it to client in connection w/ pending or contemplated litigation, except that:

a. Atty may advance court costs/expenses, repayment of which may be contingent on outcome of matter and

b. Atty repping indigent client may pay court costs and expenses of lit on behalf of client

k. 4.2-Communication with a Party--in repping client, atty shall not communicate about subject matter of rep w/ person atty knows to be repped by another atty in the matter, unless atty has consent of other atty or auth to do so by court order (CA same but doesn’t mention by court order)

l. 3.6-ExtraJudicial Statements—atty shall not make them when atty knows/should know will be disseminated by means of public communication and will have substantial likelihood of materially prejudicing an adjudicative proceeding in the matter; however, may make:

1) Claim, offense, or defense involved and persons involved, unless prevented by law

2) Scheduling, results

3) Request for assistance in gathering evidence

4) Warning of danger, if reason to believe likelihood of substantial harm

5) In crim case, identity of accused, whether apprehended or arrested

6) May also make statement that reasonably atty believes is required to protect client from substantial undue prejudicial effect of recent publicity not initiated by atty or their client.  

m. 3.7-atty as witness-atty shall not act as advocate at trial in which atty likely to be necessary witness unless:

1) Testimony relates to uncontested issues;

2) Testimony relates to nature and value of legal serv’s rendered in case; or

3) Disqualification of atty would be substantial hardship on client (in CA, this is replaced w/ atty has informed written consent of client)

n. 3.3-Candor to Tribunal-atty shall not knowingly

1) Offer ev that atty knows to be false, if previously entered and atty knows of its falsity, shall take remedial measures including, if necessary, disclosure to the tribunal.  Atty may refuse to offer evidence, other than testimony of def in crim matter that atty reasonably believes is false

2) Atty who reps client in proceeding and knows that person intends to engage, is engaging, or has engaged in crim/fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal (bribery, intimidation, etc.)

3) Knows—actual knowledge of act in question.  May be inferred from the circ’s.  

o. To prevent perjury (in civil):

1) Counsel not to lie and warn that if they do, you will have to disclose the lie

2) Refuse to call

3) If they promise not to but do anyway, call recess and urge recantation (same if you find out later)

4) If refuse to recant, withdraw, but only if court permits and withdrawal will remove effect of false testimony

5) If can’t, reveal fasle testimony to tribunal even if in confidence

6) Up to tribunal to decide what to do

p. To prevent perjury (in criminal):

1) Client has ultimate auth to testify

2) Atty should try to counsel against including telling client of ethical obligations if they do so

3) If client lies, try to withdraw if such can “cure” the taint and otherwise is permitted,

4) If no withdrawal, remedial duty to inform tribunal if atty knows of perjury

5) Thereafter, many states, including CA, allow “narrative” testimony w/ no mention of testimony in closing.  

2. CA

a. CRPC 3-200-member shall not seek, accept, or continue employment if member knows/should know that objective of employment is:

1) To bring action, defense, assert position or take appeal w/o probable cause and for purpose of harassing or maliciously injuring any person.
2) To present claim/defense not warranted under existing law, unless it can be supported by good faith argument for an extension, modification, or reversal of such existing law.    

b. CRPC 5-200(E)-in presenting matter to tribunal, member shall not assert personal knowledge of facts at issue, except when testifying as a witness (allowed to insert personal opinion)

c. CRPC 5-200 (cont.) in presenting matter, member:

1) Shall employ such means only as are consistent w/ the truth;

2) Shall not seek to mislead judge, officer, or jury by artifice or false statement of fact or law;

3) Shall not intentionally misquote to tribunal the language of a book, statute or decision

4) Shall not, knowing of invalidity, cite as auth a decision overruled or state repealed or declared unconstitutional.  (no affirmative disclose direct contrary legal authority—this is in some local rules however) (nothing about false statement of fact/law or having to correct them or general candor) (has additional  requirement about citing).  

d. CRPC 5-300-member shall not directly/indirectly communicate with or argue to judge/officer MIMICS MR 3.5
e. CRPC 5-310-member shall not

1) Advise directly/indirectly cause person to secret himself or to leave jurdx for purpose of making them unavailable as a witness

2) Directly/indirectly pay, offer to pay, or acquiesce in pmt of compensation to witness contingent upon content of testimony or outcome of case.  Except where prohibited by law, member may advance, guarantee, or acquiesce in the pmt of

a) Expenses reasonably incurred by witness in attending or testifying

b) Reasonable comp to witness for loss of time

c) Reasonable fee for professional serv’s of expert.  

f. CRPC 4-210(A)(2)-member shall not directly/indirectly pay or agree to pay…person/business expenses of prospective/existing client, except this won’t prohibit a member

1) After employment, from lending money to client upon client’s promise in writing to repay loan (must satisfy rules on doing business with client-full disclosure in writing, counsel against oneself, encourage other counsel and give opp to do so)
NOTE ON SANCTIONS/CONTEMPT (both inherent power of court)
1. Sanctions

a. Monetary, evidentiary, dismissal, but no jail time

b. Involved in how you manage a case

c. Judge’s power to control docket/justice system

2. Contempt

a. More than just attys subject to it

b. Generally for going against a judge or court order
Questions for Review Session:

1. Did we get a final verdict/rule on the Silicon Valley corp that took % of stock in IPO’s?

2. Re no contingency fee agreements in 3 instances:  def in crim case, divorce, and property—is that you can’t have the property be the contingency or in an action to quiet title you can’t have contingent fees for your side getting the best result?

3. How much of the nature of a referral agreement needs to be disclosed?  Simply “I know a guy that handles this?”

4. Malicious prosecution and tangible evidence out, correct?
· So in MR, you can cite to something unconstitutional or overruled as long as you cite to adverse authority?

· Can you give gifts in MR jurisdiction in recognition of a reference?

· Any real difference between MR rules and CA rules for Concurrent conflicts?

· Can you clarify judge and seeking employment rule?

· What about prosecutors at firms and Kala? Will screening be enough to rebut presumption?

· In CA, can have sex with a client as long as you perform competently…correct?

· What if the person was judgment proof? Can you still be sued for malpractice?
· Why is the board saying they want to continue doing illegal conduct only permissive withdrawal under CA rules?

· How is the client insisting that the attorney pursue an illegal course of conduct only permissive withdrawal under California?

· When will there be a situation where representation will likely result in an ethics violation instead of will result in ethics violation?

· What is a registered legal services attorney?

· Does out of state atty for arbitration have to associate with local counsel?

· Reciprocal discipline in CA?

· Difference between organizational reporting and Sarbanes oxley?

· So if I am sued for fraud and lose, but it is not in my professional capacity as a lawyer, I do not need to report?
· In up the ladder reporting, how in California will it not result in the violation of a rule?

· In CA, is a lie about your client’s intention to accept a settlement offer a violation of the rule? I know it isn’t in MR, but what about CA?

· In MR, can you threaten to bring criminal sanctions to gain an advantage in a civil dispute?

· In CA, is the attorney holding public office rule the same as the model rule? Or can it not be used at all?

· In CA, can you solicit to a close personal friend? Because in MR you can.

MR 7.6

A lawyer or law firm shall not accept a

government legal engagement or an 

appointment by a judge if the lawyer or 

law firm makes a political contribution or 

solicits political contributions for the 

purpose of obtaining or being considered 

for that type of legal engagement or 

appointment.
Can you settle a case contingent on not filing a complaint with the state bar?
