· Fees( easy to prove, why so many are disbarred b/c of this   
· Wheeler factors – Same for MR and CA ( go through whenever have fees (including contingency)
· Don’t freak out if you see high rate; always just go through Wheeler factors [memorize]
· Apply with flat rate OR contingency

· You are evaluated by law firm and by clients based on your fees
· Want to keep your client informed on all these costs/fees! Especially if on Contingency.
· Duties ARE NOT tied to fees so if they are not paying you or paying you at a discounted rate that does not mean reduced capacity!
· Also fees are not dispositive! If you give advice and no fees charged, client could still think est client/att relationship and you have a duty then.
	
	Model Rules
	CA Rules
	Practice Tips

	Are fees excessive?
	-Fees shall not be Unreasonable 
- No double billing
	Fees shall not be Unconscionable 
· Almost anything in a retainer agreement, to which the client agrees, will go
	- Rules are the same for purposes of testing but lang just a lil diff.
- Lots of att look at other att around them to make sure charging right amount

- When economy goes down att will do a blended rate: no matter who you have (based on experience) you will be charged same rate (whether senior or junior assoc which is usually dif rates)

	Wheeler factors (to determine whether unreasonable or unconscionable)
	1. Time and labor required
2. What is the Novelty and difficulty of issues

3. What is the skill requisite to perform

4. Loss of opportunity for other employment
· Clearing the Calendar (OJ Simpson Case)

· Case that is high profile and will take time.

· Whether it is hard is decided at the time you enter into agmt

5. What is the Customary fee

6. Is the fee fixed or contingent.

7. Time limitations imposed by the client or circumstances.

8. The Amount involved and the results obtained
· Smaller then cases are more difficult b/c clients can micromanage; larger then not so much

9. Experience, reputation, and ability of attorney
10. Undesirability of the case
11. Casual or regular employment

12. What are the awards in similar cases

· 
	Same.
	

	Referral fees (Kick Back)
[Lawyer to lawyer]
	-Not okay! You can bill for something another worked on BUT CANNOT share fees with someone who did no work on case!
-Doe this b/c don’t want you involved in this when money is changing hands; essentially like selling a case, not okay.
	-Yes can
  1. Client must consent in writing 

  2. Total fee can’t be increased due to referral fee being passed onto client (comes out of her fees)
- Also depends on your practice if regular to do it

- Allow this b/c maybe w/o incentive then att might take the case even if not super competent; gets right person on the job.
	If get ref from AZ lawyer, and send check, AZ bar could go after you

	Sharing fees w/ non-lawyer


	-No! Cannot share fees with any non-lawyer

· Keeps value of our degree

· Big with Foreign att coming to US


	Same


	-Cannot have financial relationship (set up a partnership) with a non-lawyer; even if they are a diff professional.

-If see something that says entering into an exclusive relationship (will see the word “exclusive” or hey give me all your clients I’ll give you X) then that is not okay because seems like in business with non-lawyer.

-CANNOT practice with a non-lawyer.

-However can give them a flyer and ask to refer.

	Sharing Fees with Lawyers
	CAN have two law firms work on same matter and share fees as long as billing separately (not double billing). 
However, note that double billing is allowed if it is in the retainer agreement…


	Same
	

	Lending client money (loans to client)
	1. Can lend court costs and litigation expenses (depos, copying)
· Thinks it should be based strictly on business; therefore, separation
	1. Can lend ANYTHING to client after emp (Client hired Att) in writing.
· To help those disadvantaged

· (still must be reasonable.)
	Hypo ( att wants to pay victims rent, therapy, depo, transportation
· In MR ( can only pay for depo (maybe therapy or transportation if tied to lit)
· CA  - can pay for all if emp and in writing

	Retainer Agreements 
	Agreemeng CAN be in Writing but not required, UNLESS IT’S A CONTINGENCY-FEE ARRANGEMENT (required).
	Agreement MUST be in writing for contingency agreements and for cases where the amount is over $1000
· Can do a trust for $900 without it being in writing
(Exceptions see below)

Exceptions:

       1. Corporate clients – but you should still get one! Tell her this on test.
       2. Emergencies

       3. Informed waiver in writing

       4. Client does regular bus. w/ you
	- BUT better to have an agreement for EVERYTHING! Especially retainer.  ( in order to protect YOU the attorney.
- specifically include duties for client
· Contingent on payments (so fees wont rev up)

· Duty to be competent so client has duty to communicate
· Helps you if go ary and you wanna get out. (see below)
- Retainer ( K with a client
- True Retainer ( fee charged to a client up front to secure an att (deposit) which get back at end.
· Sometimes charge more if don’t want it OR if unsure client has money at end.

-OR could charge and keep $ in a trust and bill against it
· When client doesn’t have lots of money

· Stays in the bank until end.

-Criminal retainers can be huge

-Flat Rate v. Hourly( clients like flat rate better b/c better estimate but have to inform them that it is a fee for what you are doing (draft $500)

- When hourly, still need to give estimate but NEVER w/ a promise.

- Can always do a mix of fees ( flat fee for X amount and then anything over will be billed hourly



	Contingency fees [TESTED]
	MUST be in writing

	MUST be in writing


	Must be in writing b/c don’t want a he said she said which will surely happen b/c of “surprise factor” that win 100,000 but client only gets 40,000.

This is a risk b/c do this when client has no money so based on if you win
· Make sure to evaluate if worth it AND if you can afford the trial costs up front until win

	Limits to contingency representation
	1. No domestic relations matters (related to divorce, alimony, support, or property settlement)
2. No representation of a D in a criminal case
	Can take any matter on a contingency basis

· b/c CA likes contingency fees!
	

	Billing time.
	1. Double billing (for travel time on plane and working on plane) ( Go Through Wheeler, conclude should not do this, UNLESS Retainer  allows you to.
2. Bill time honestly.

3. No premium billing (can’t bill 2 hrs bc that’s the “avg time” it takes to prepare a complaint even tho you took 20 min; Rule( only bill for the time that you do!
· HOWEVER, can do it if the retainer agmt says minimum bill for it is 2 hours
· You can have 2 firms work on deal as long as client knows AND your work is in proportion to billing

4. You CANNOT bill for thinking of a case; massage at airport, etc
	SAME

	- Att overbill b/c of billing hour treadmill (don’t meet hours then lost partnership track and bonus)

- So make sure to do timesheets on a daily basis and do so honestly.

- There are efficiency rates that increase as you get older; careful of partners that write your time off (forgive amount)
· However usually ok to do it when have a fee dispute with cl

-Hypo ( does 10 min work and billed 2 hours. Okay?

· Answer ( go through Wheeler! And Conclude that should not unless retainer allows.
- This is more so with firms than in house.

	Early termination
	Rosenberg case: On contingency case, if atty is fired, he’s entitled to quantum meruit (reasonable value of services), subject to the maximum allowable fee mentioned in the retainer agmt
	
	

	Third party payment of fees
	1. Client must give informed consent

2. No interference

3. Confidentiality maintained
	Client must consent in writing.
	Get everyone’s responsibilities and duties worked out on paper.
- focus on the fact that a third party payer DOES not change your duty to the client! Does not matter who pays.



	· Comingle Funds
	· -CANNOT Comingle funds!

· - Have to give money back AND sanction; usually disbar in this situation b/c considered stealing (even if for a day or couple hours)! 
· -And its easily provable!

· - The trust (where client and lit money all goes) must be in a designated, separate account!!!

· Att can’t put settlement amt in their personal account even if just for few hours.
	· Same
	· -Happens more with sole-practicioners than law firms b/c law firms have 3 other signatures have to get before can see money


	· Arbitration
	
	· Client gets to decide if arbitrate a fee agmt

· Decision in client’s preference which is good b/c takes out of ct’s hands
	· Made to encourage settlements


· Conflicts

· THE RULE - CA - we should avoid adverse interest ( ALL below ( factual analysis!
· Usually all same CA and MR

· Always thinking of SOL, deadlines, and COI in mind at the beginning!

· Probono is not a huge deal into looking into conflict though; not same as a law firm

· If we see multiple parties, or a situation where the lawyer might have some interest, have to think about possible conflicts

· MR and CA same – You CANNOT rep client if COI (super imp area to know)
· Usually you wouldn’t even talk to potential client UNTIL do conflict search – find out who the parties are and have paralegal search it.
· COI could be: repping another client at same time, a past client or a personal issue

· All comes back with relationship to the client

· If it is just YOU and client then likely the only issue is a personal issue
· Client can waive (actual waiver – subject to re att) a personal conflict (like you are going up against the other att who is your spouse) and even if no waiver then the firm can step in (not conflicted our like would be with a former client).
· If multiple parties in picture (multiple clients or past clients) then could be another issue
· Most Common – former client

· This rule is to ensure that FULL attention and duty is to your client. Your WHOLE responsibility should be to YOUR client.

· If you have an ANY adv and it hurts a client (current or former) or your personal interest are above the client = Conflict
· Both essay and MC: is it conflict or not

· Former client, etc

· She doesn’t test on judges, but bar could, on MPRE

· Cal, can’t buy property at foreclosure trustee sale
· Conflict is all fact based. So rules are not hard; its applying them.

· Ct is looking at facts and deciding if there was an unfair advantage when deciding if should take the case.
· Cts can go either way.

· Advice – have barrier between you and client.

· However, law tolerates SOME level of conflict – Ins Trifecta; Contingency Fees; Multiple Clients with Potential Conflict Waivers (maybe Actual Waivers)
	
	Model Rules
	CA Rules
	Practice Tips

	Multiple clients
	1. Can represent all, as long as lawyer gets written consent from all and appears to be no actual conflict
2. If actual conflict arises, must withdraw from representing everyone BUT could get a actual conflict waiver. However whether this waiver is valid depends on if a re att would find it acceptable (usually no b/c you know info on each client).
· If find it acceptable – valid – can rep 

· If don’t find acceptable – not valid – can’t rep ANY of them.
3. Duty goes to ALL CLIENTS.
	Same (this is more of an approach)
	Follow the rules here, it can be tricky.

Hypo 1 – car accident (like Wilkens case) and group of clients said they were hit by truck (all in 1 van) can you rep us all?

· Rules say yes you can IF get written consent from all and appears to be no actual conflict

· Get them to waive potential conflict (like if their remedies/claims differ a bit down the line. – should always get this when rep multiple pple.
· Not usual to have general potential waiver for every case; only if see possible conflict.

-Then Fact change! ( found out at depo that driver of van of clients was on drugs at time of crash and were reppin him too…What should att do?

· If potential conflict you can rep them via the waiver BUT if actual conflict then att has to get out. Can’t just pick your favorite client and just rep them! Don’t rep ANY of them unles actual conflict waiver (see below)
· b/c here clients will sue one of your other clients (the driver of van)

-what if all other parties said go ahead and rep the driver; we will get out own att (meaning they do an actual conflict waiver( written and signed) 

· Have to ask if a re lawyer would find this acceptable. Meaning that the actual conflict waiver valid. Otherwise not valid.

· Likely no here b/c you know info about them. So not valid. Can’t rep any of them.

· However, want it to be SUPER detailed (like her personal example) then likely to hold reasonable.
Hypo 2 – Probate b/c someone dies. Can you rep ALL the kids?

· Could potentially be a conflict but right now not an actual conflict

-Then turns out later that one of the kids is not one of the dads. ( answer same. Att must get out of the case; can’t rep any of them.

· Hypo 3 - Att repped a woman for years and later she wanted him to repp all her siblings.

· Doesn’t matter if favorite, or first client

· Once repp all of them then you owe duty to each of them so you must get out if actual conflict.
· Unless re att says the actual conflict waiver was valid (usually its not though)

· Hypo 4 - Comp try to go hire att and law firm says no b/c we sue that comp all the time and we think they are hiring you b/c want to Conflict us out of suing them later. She decided to take the case as long as they waived a potential future conflict.

· Waiver says– repping you on this ONE case; limited issue

· You are waiving right to future conflict of interest b/c this is only to environmental issue

· So we can later sue you on any other issue

· SUPER detailed and specific waiver

· Ct said later (when comp tried to conflict out the firm) that there was no COI b/c of the detail of the waiver

· So IF do waiver – make sure it is specific!
Wilkerson –  car wreck, att repping mom, dad, and kid. Got potential waivers. Then found out the driver dad could be contrib neg. Dad waived actual conflict saying that he disclosed nothing confide. INS comes and stands in shows of Dad and they say we don’t care what he waived we are saying that we do not waive.

· Ct held that Ins comp can stand in shows and disqualify att on other side b/c can weigh in on this decision.
· If conflict – you do not pick your favorites – you should withdraw b/c usually never a re actual waiver.

Strategy – Like Disney hiring bunch of lawyers from diff top dog firms so opposers can’t hire them to sue Disney down the road [past clients] OR go tell diff attorneys your story during counseling to conflict them out form the other side getting them.

· Adv. of Waiver - 

· Allows you to rep that many people which is efficient and cheaper for the people (unless retainer agmt says otherwise)
· Att looks better by communicating

· Also, if no waiver and repp pple for 2 years and then here comes conflict and you say oops cant rep you – now client have a good re to want their money back
· Now waiver protects att

· Used to be that just get waiver when an actual conflict at time.
· Now if potential multiple party then get general COI waiver b/c of damages and fees (to your benefit)
· So if have potential waiver, and get into actual conflict, you can get out (even after 2 years) and they cannot sue you for dam/fees


	Former client


	
	
	- You STILL owe duty to former clients such as

confid
- Inform, even if no conflict

- Most Common

(CA and MR!!!)

· - Hypo 1 - You had access to all accounts and records of finances of husband. Then wife wants to hire you for a divorce.

· Are they truly a former client? Does it give you an unfair adv?

· YES, DEF a former client based on facts. 

· Unfair adv? ( Apply the facts ( held that b/c you had the records would make it easier for you than others who would have to start from scratch so yes unfair adv

· Make sure not to just conclude, go through the steps (IRAC)

· - Hypo 2 – Firm did work for Mayor and the city of LA and then finished. Then client comes in wanting to sue mayor. This was two diff cases (billed mayor and then sued mayor by diff person in a diff matter)

· So looked at facts

· Even if 2 diff cases – Law firm had sat in on so many city counsel meetings that had some interest in other things beside the matter they were repping him for. Look at facts

· Firm said well really not COI thus not ethically incorrect (felt weird tho) and ct said based on facts seems like COI…b/c you had an adv bc knew a lot about him bc he was one of your past clients.



	Corporation as a Client
	
	
	[This is an approach for saying in essay, okay before duties, who is my client???]

-First you would identify that your client would is the comp and not the employees

· If att does not clarify this then could allude to an att/client relationship and could breach that. 

-Hypo – You rep ABC and John the employee says he wants to sue ABC; att would say I’m sorry cant talk to you b/c my duty goes to the organization. 

· If the employee gives you confid info you must disclose that to ABC b/c owe duty to them.

	Lawyer as witness?
	A lawyer may not testify in a trial where he is representing a client unless (a) it is to an uncontested matter (b) it relates to the nature and value of legal services rendered by him; or (c) the lawyer’s disqualification would work substantial hardship on the client (you’re the only one who heard something or whatever).
	
	- Get waiver from the client.

- Can’t be adverse to the client or this would raise other CONFLICT issues.

	Relationship w/ other side’s att
[Personal 

COI]
	NO rule on it


	-Must disclose to client in writing anyone

with whom att is in an intimate relationship (like spouse) or live with them (could be roommate)
- tran and lit applies
- Unique to CA


	-Should always disclose this even when in MR land. (otherwise the surprise factor)
-Doesn’t mean whole firm off case, could just kick you out.

	Job Switchin/
Wall
	-less likely to like the screen (not a fan)
· BUT this is fact based

· Def iffy if dealt with a settlement (prob won’t allow)
· 
	- First did not allow and now do allow (chinese wall)
· Again, fact based.

· However, iffy on if dealt with a settlement (prob won’t allow)
	· [OVERALL this is talking about Conflict]

· First Am Title Case
· -Class action where a person called att about case and had 17 min convo about confid info.

· - Att later ends up moving to a diff firm and D retains that firm as counsel. P does motion to disqualify firm b/c of the confid info given to the att that is now there. (like former client)
· -Wall/Screen Off Rules (has changed some)
· Policy - we want people to move to diff firms if want to – so freedom to att there BUT don’t want a firm to have adv and have a client be disadv

- An effective screen is:
· Timely imposed (better if firm is proactive and makes it soon)

· If you disclose that you have this conflict, they do something immed
· Not enough to state that no info was conveyed; need more preventive measures
· Physical geo and dpt separation – diff floor and diff office

· Prohibition and sanction on if give info – can’t have lunch with group on the case

· Att can’t be billed on anything

· - This is all about the factual basis
· There is no blanket prohibition

· Firm can attempt to screen but will be seen on factual analysis – case by case.
· Not that you go rep the other side,that you went to other side’s firm.

· - Can move to D’s firm…. If nothing to do with case.

· - History of it:

· First said as long as chinese wall then all good, then said cant move at all whether wall or not, and now it is inbetween screen.
· - the screening needs to be pretty active though

· Criminal Area
- Typically public defender can only rep that one client b/c inherent COI

- Criminal defendants need their own lawyer
- So in any criminal matter there should not be an att representing multiple parties!

· Civil is diff.

-So all waiver rules do not apply for criminal

Cho

· - Judge was on a case where talked of settlements. Judge then went to work at D’s firm. Firm put a cone of silence on him.

· When it is settlement – ct will be super strict.

· Other Conflict issues – att can’t talk to jurors; and if comes up you have to say STOP!
· Ct said def NO to this – this is too risky even if “coned” him off b/c he sat in on settlement negotiations!

· What if just was a discovery motion? Judge never got any confid communication. They MIGHT allow that.

· But even in that case they will analyze the facts specifically on what the judge knew

Goldberg v. Warner

· - Woman sues WB & moves to disqualify D’s att b/c she consulted with an att at that firm but he left 6 years before this claim so should vicariously disqualify the firm.

· Ct said vicarious disqual should not be immed

· Strategic reason for this b/c firm was really good

· Usually all same CA and MR

	Client Lends Money/Bus Tran w/ client
[All Personal COI]
	This is okay if:

· Terms of Deal in writing
· Terms Fair and reasonable
· Client consents in writing after att tells them to get their own counsel and has a re opp to do so.
- BUT REMEMBER, STILL OWE DUTY OF COMPETENCE (MUST PROPERLY RECORD DOCS, PHILLIPS CASE)
	Same
	- Personal COI here b/c att plays dual role – att and borrower
-Better to not be lended money by clients.

-Your firm could be lia too for your actions here if

they knew what you were doing.



	Sex with client
[Personal 
COI]
	-Sex with client is ok only if sexual

relationship pre-existed client relationship

- If not then COI
	-Sex with client is ok unless it impacts your competency
· Usually not competent if you are emo

· So even though no rule against rep your kid or bf, prob better if they get another att just b/c maybe too emo.
- If Pre-existing then we will allow it.

-Can’t demand sex with client.
-Can’t trade sex for fees or fee reduction; can’t condition it on anything to do with fees
	Shouldn’t! Even if cute! Could affect duty of competence

	Gifts
	No leg on it (Just treated as conflict issue b/c doing business with client) 
	[CA has leg more b/c issue with this like the lady who did the estate plan and gave it to herself and hired someone to kill man]

 Att cannot accept a gift from client. If you want it then have another att do the work.

- Att can’t prepare an instrument (like a trust) which gives her or her relative a “substantial gift”

· Unless lawyer related to client – spouse, child, sibling, parent.

· what is substantial? Gray area 

- Cannot buy a piece of something (like prop) from the client during lit – however CAN take a portion of their winnings if contingent. 
	Should not write wills even for family members that leave you gift

	Both Sides of Case
	White – cannot serve on defending panel and assistant DA even if don’t know the facts ( can’t be on both sides of a case ( basic conflict case
	Same

	[General conflict issue – know that can’t rep both sides]



	Bidding on client’s prop at foreclosure sale or in probate
	- No rule on this. Would just treat it as a COI deal.
	NO; even with client consent, can’t get stuff from client even if at foreclosure sale and even if looks fair.
· Did this b/c ppl were getting in trouble.
	

	INSURANCE
	Most MR jur are similar to CA.


	.

- Ok for att to rep Ins Comp AND person insured. Att has the duty to both you and ins

- Cumis Counsel – when actual conflict arises and cannot be resolved. Client is entitled and can request cumis counsel which is extra, indep counsel for you (another att involved)

If insured wants his or her own lawyer,  when feel like will not be re represented (actual conflict) they are entitled to get one.  Insco pays for both attys (usually they try to work out the conflict bc the double fees are expensive).

Won’t usually get this option from the get go but read policy just in case.
	Trilemma – relationship btwn ins, att, and you
· You pay premium to ins so that they will give you an att to defend you – appointed att has a conflict here and law allows it (one time only!)
· Att cares more about ins comp than you b/c att will repeatedly work for ins; so att wants you happy enough but care for ins more. 
· Att should be communicating to you AND ins
· Law will allow until there is a problem.
· With ins ( anything over 100,000 lost in ct YOU are lia for.
Cumis Counsel
Most times ins will resolve the issue b/c they don’t want to have to get another att and pay another fee.

· Usually strike agmt like – if no cumis then in trial if it goes over 100,000 we will cover.

Say you get sued and YOU want to settle and the insco does not.   The policy limit is 100k.  Ok to contract w/insco and say “fine take it to ct but you’re paying everything above 100k.”
-Wausau




Admissions standards; pro hac vice, etc
· States regulate all aspects of the practice of law; Every state gets to decide the standards for who may practice or who they admit to the bar
· Yes att regulating other att but wont turn blind eye b/c if you screw up then that looks bad on OUR profession’s rep; Care about clients and the public perception
· Come out on Client’s side

· License is a privilege ( why they can take that away
· If St bar asks you ANYTHING then do it RIGHT away! [Why should keep contact info updated]
· Residency requirements (had to live in the state you wanted to practice) haven’t existed in years.
	
	Model Rules
	CA Rules
	Practice Tips

	License to practice
	-Good moral character

· This is decided fresh state by state (CA could say no, and TX yes)

-Pass accredited law school (or, if unacreddited then, pass the “baby bar”)

-Pass bar exam for state and MPRE
- other states decide age req etc.
-Att are not public utilities; can pick own cases. You don’t HAVE to take case BUT note that technically fed cts do have inherent auth to appoint civil att against their will [Bothswell] BUT usually don’t.
	-Good character [taken super seriously]

· Moral Turpitude ( if lie about that then what else lie about?

· Kwasnik (Guy gets DUI in another state; charged for wrongful death; declares bankruptcy to avoid pmt.

· FL let in b/c rehabilitated
· CA let in b/c bankruptcy is legal (but took a while b/c money, all bout att). Legally should be let in but don’t like it b/c he circumvented responsibility
· Glass ( Did not give full disclosure up front about lying in articles

· Make full disclosure to Bar

· Also if don’t disclose it DO NOT lawyer around it!
· Cooperate with Bar

· Same with Scavone! (law school “expel”)

-Pass law school (allows unaccredited law schools to sit for bar after taking baby bar)
-Pass CA bar exam and MPRE
-18 years or older [no waiver on this]
-When licensed you take an Oath [6068 BELOW] it includes:
· Never deny anyone legal counsel based on inability to pay (State interprets this to mean, atty should do pro bono)
· So CA true we are not “public utilities” but we take oath above…so we should help the oppressed


	Note: states’ giving their own residents reduced bar fees or reduced rules to follow is against the P & I clause of the Constitution.
-6068 is an oath you take but not enforcing it on lawyers just yet. Currently no mandatory pro bono BUT CA bar just raised mandatory 50 hours in law school

- Pro for mand pro bono( gd PR, allow us to broaden reach, connect to community

- Con( lack competency; law firms usually don’t cover malpractice ins for this; solo practitioners don’t have others to bill hours when do pro bono



	Active/Inactive 
	
	- To keep active (practicing law):

1. Pay dues (600)

2. Do MCLE
- Inactive: Not practicing law but license is still current

1. Pay Dues (50)

2. No need to do MCLE

-Disbarred: You have resigned from the Bar


	Don’t have to be licensed in CA to teach law in CA.
- Easy to go from inactive to active so better to always at least be inactive b/c if go disbarred then have to take the Bar again to practice again in future.

	Character
	About perception; about propensity to be unethical lawyer
	
	Report everything

	Pro hac vice [Exception to “have to have a license in St]
	-Means “for this term ONLY”
-Allows out of state att to
  represent someone before a court

  w/ permission from that court.  

-Submit PHV and fee to the Court;

  will prob give you council to help

  on local rules. Have to abide by.
-Discretional to the Court. Like if

  had 50 cases there then might not. 

- If you act out the Court can’t sanction you but can take away PHV (you have not right to it) [Sheller]
	Same.

Purpose is for out of state lawyer to come across state lines and represent client here, not for someone living in CA who can't pass CA bar
Not for:

1. resident of CA;

2. individual employed in CA;

3. individual who does sub bus or professional activities in CA.
	Work w/ local lawyer

	Reciprocity
	- Once passed certain St bar and get license then some other St might recognize your license and allow you to practice there.

- However, that St must recognize OTHER St lawyers for other states to recognize YOUR license
	-No Reciprocity Laws

-CA does not recognize any other St’s lawyers and thus no other Sts recognize CA Att.


	

	Immigration
	No Rule
	-Immigration status is not relevant in practicing law; can be an immigrant and be licensed in CA.
	


Discipline

· Usually it’s the Client who complains (St bar rarely brings up on own) [EASY FIX( KEEP CLIENT HAPPY]
· Most common complaints ( Fees, Competence, Communication

· Full on careers in St bar ( Prosecutors, Defense, etc
· These defenders cost up front BUNCH of money

· St Bar cares most about money (even if borrow $ for few hours) and lying; Look for things dealing with money, when all about the att, and not about the client
· Even if not “illegal” can still lose license if its unethical.
· Can appeal to CA Supreme Ct but road ends there.
· Schavione – cooperate with the bar, full disclosure is better
· Cooperate ( so if show you are sorry, admit, write a letter (Hammer) then maybe punishment less b/c it is a balance test
· Cannot use your license as a weapon! (Hammer ( depo neighbors on divorce deal)
	
	Model Rules
	CA Rules
	Practice Tips

	What bar can do
	
	1. Reprimand( public (bar journal) or private (but more so public nowadays with internet
2. Suspension (sometimes req fee too)
· Cant do ANYTING legal or engage with clients, if do then maybe disbarred like guy in Tishgart
3. Disbarment (can usu. reapply 5 yrs later) 
· In Re Mountain ( att disbarred b/c lied in sensitive adoption deal

5. Fine

6. Re-take bar

7. Take additional classes/probation
	Most disciplinary actions against sole practitioners b/c less oversight than like law firms.

	Pre-Signed Forms
	
	-Drociak ( Att had client sign blank verification forms (verify yes that all is true) but couldn’t find her to sign off on them, he signed, she was dead
- Att here just suspended b/c squeaky clean history (look at pattern/history to decide discipline b/c case by case inquiry)

-Att never sign forms b/c saying you have personal knowledge that all is true (you don’t)

-These are okay to do but HAVE to get clients consent on these forms; make sure there is a paper trail
	

	Malpractice
[KNOW!!!]
	-If breach your duty to be competent 

· No letter after meet with SOL
· Miss deadline, etc.

-Standard of Care is general lawyer UNLESS you are a specialist then higher standard of care.

-Completely separate actions: Complaint to Ct v. Complaint to Bar (usually clients will do both)

· Hard for bar to prove b/c looking at competence, no hard proof.

· Should be more worried about bar than law suit (ins for that usually)

-Not Req to have Malpractice Ins
	-Same
-Not Req, BUT here have to notify any clients in writing if don’t have it. 
	-The longer you practice the

  more expensive the ins b/c

  have a longer span of years

  have to cover

-Law Firms usually pay for them unless its pro bono.

- Crim public defenders and Das are given gvt immunity so don’t need malpractice ins.

- This is a COA in negligence normally (torts) but could also be a K action (att has duty to be competent) but consider the amt of dam for each and SOL



	Reporting [CA strict]
	-Duty to report others
-A lawyer who has actual knowledge of a violation by another lawyer or judge must report it if the violation raises a substantial question of the judge or lawyer’s fitness to practice, unless such info is protected by the confidentiality requirement
	-Duty to report yourself. Not others. Must report:
· Judicial sanctions for $1000 or more UNLESS it is in discovery (b/c common)
· Filing of 3+ prof lawsuits in 12 mos.
· Civil judgments for fraud, prof misconduct [like in trouble with realty board you are on]
· Felony charge or indictment
·  Or misdemeanor charges of moral    
      turpitude (see 6106)
· Discipline by any prof agency – anything you get in trouble for outside of practice of law, you need to report it.
· Reversal based on misconduct
	-Should update address and phone number!! – duty to comply w/state bar discipline includes RESPONDING to such discipline.  Fail to change address and phone w/in 30 days of change is its OWN charge under st. bar admin.
- When in doubt ( report it!

- When you are sanctioned maybe you or maybe your law firm pays

- When you report yourself, Bar opens a file and monitors your for a year or so to look for patterns.

	Hypo ( Over internet a CA gave bad legal advice without a disclaimer at the end to a person in TX
	
	- Answer ( The client can sue for malpractice if not competent and att can get sanctioned by CA Bar for not being competent by not putting disclaimer (just law in CA), but TX Bar cannot sanction att b/c att not within its jur! Just in CA jur.
	


Confidentiality

· Cornerstone of lawyer/client relationship
· This is diff from att/client privilege
· Confid (the big umbrella) ( client tells you something and the rule is that you can’t tell others outside from your team 
· Can tell law firm/team (even unpaid law clerks) but if sec/comp pple spill the beans (send wrong file to wrong pple) case law says it’s att’s job to supervise but not realistic so have them sign K saying confidential, but if you mess up then on you.
· Att has General duty of supervision –The att must supervise over anyone subordinate to you (secretaries, paralegals, etc.) but don’t have to be with them every min.

· Ex) Secretary faxes your opinion letter to other side rather than client

· You have a general duty of supervision BUT so long as you gave adequate instructions to the person then if they blew it likely will not lose license b/c of it

· But if they always blow it and you didn’t correct or you gave no instructions then could be in trouble
· Cant tell fam/friends UNLESS omit enough facts but even sayin who rep can be a lot. If case is public then ok.
· PTA ( can only say public record; generic stuff
· Talk on phone with all info and another hears you or talk at a bar with friend ( br of confid. Careful where and who you talk around; can’t just go out and TALK
· Req this to:
· Encourage people to seek legal advice
· So that clients will give full disclosure so that we can solve their probs
· Crim lawyers have to trust the sys
· Att/Client Priv (within the umbrella)( evidence objection used in a proceeding (like depo, subpoena, ct) to say that got info in confidence so can’t tell.
· Remember your Oath and morality are 2 diff things. PLUS your oath is not to society but to your CLIENT
· 2 OBJECTIONS in a proceeding where you are questioned on the stand: 1) atty/cl privilege; 2) duty of confidentiality.
	
	Model Rules
	CA Rules
	Practice Tips

	When can break client confidence.
	Att MAY disclose if client gave informed consent to disclose AND if re believes necessary:

1. To defend yourself from malpractice, or in a proceeding with the St Bar
2. To prevent client from committing a future criminal act which att reasonably believes is likely to result in death or substantial bodily harm to an individual. 

· Death Penalty likely count here.

3. To prevent client from committing fraud that is reasonably certain to result in financial injury to another
4. To rectify a past ongoing fraud accomplished w/att’s representation.
· Ex) rep client for years and client says thanks for getting me all the fraudulent loans. If a loan still worked on then send letter saying no longer rep person and disaffirming the work product. If all loans done, don’t do anything.

-Same as CA “No” to the Right.
-If client dies or fires you or case is closed (and did not sign an affidavit) you STILL cannot disclose


	-Att MAY (no affirmative duty to HAVE to tell) disclose if client gave informed consent to disclose AND where att re believes the disclosure is necessary:
1. To defend yourself from malpractice, or in a proceeding with the St Bar (true but prob limited)
2. To prevent a criminal act that likely to result in death of or sub bodily harm to an indiv.

· Death penalty is not a crim act

- BUT before you tell, you have to try and talk them out of it and have to explain that you are going to tell

-NO confidentiality exception for financial interests

    (Can disaffirm documents)
-NO confidentiality exception for continuing fraud (can disaffirm motions or work product, see candor below).

-NO confide exception for past crimes (you know where bodies buried, no duty to tell)

· If not yet dead, prolly can to prevent death.

-Same
	-CA used to not have ANY exceptions! Which is why ours is so narrow.
- BIG in Crim law; if you disclose confide info no one in crim law will hire you again.

- Bar question bunch ppl missed ( att for corp had employee tell him that she was stealing. This is not a confide deal with the employee b/c here the client is the corp, thus duty is to tell all to them.

· Imp to ask “who is the client”

· Not about the MR v. CA exceptions

Hypo ( guy comes back with bruise, att says nothing, wins, he says lied.

· No obl for att to come clean b/c no duty to tell after the fact (case over!) and no future harm so no obl.
· Would technically have to report herself b/c no due diligence etc.
· Duty to tell truth to ct and duty with confide is always at odds when someone lies.

-Don’t look for an exception on Bar or Test if you just don’t feel right about it.

	Breaking confid re: Physical evidence
	Washington (knife)(
-Can keep the physical evid for a re amt of time 

· No specific amt that is “re” maybe 2 or 3 weeks.

-Then turn it over to DA without saying where you got it.

-prosecution cannot comment on the source.

- You cant hide it, and better than telling client “don’t give it to me” b/c could help them by not being found close to the location

Meredith (
-However, you also can’t alter evid by doing anything to it including removing it from the location found. Could be sanctioned b/c not fair shot for prosecutor to find the evid.


	Same


	- Even if “lead” confide info to a journal, it will always get back to client and likely will be evid prob.

	Breaking Confid re:

What you hear
	-If you learn of something about your client that would hurt them (even if found out outside of confid relationship) then you shouldn’t disclose it.

· Ex) Rep guy for DUI and go to bar and bartender says he had 10 drinks not 2. You can talk to client and law firm about it but not your fam/friends (gossip)

- Can be sanctioned

- Make sure to know who your client is and know your duties!DA’s client is the people
	Same
	[Definition of confidentiality]

	Consultation
	This is confid info!
	Same
	-Remember no matter how small (even sure you can sue) is considered “legal advice” even if no fees were exchanged( make sure to send follow up email with SOL 


· General practice and competence

· You can do stuff outside your practice area, but no lower standard of competence. Must still be competent
	
	Model Rules
	CA Rules
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	Pro bono, court appointment
	Recommend 50 hrs/year
Can avoid court appt for good cause, inc. violation of rules, unjust financial burden, repugnance
	“Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed” (this means lawyers should do pro bono, not shall)
	No lower standard of care

Not likely to be forced to rep, even in Cal

	When meet with potential client


	
	
	Not Req, but SHOULD for both!( If decline a client, make sure to write a letter saying no but here is your SOL (b/c need to give Full Information). Even if small “sure you can sue” ( still “legal advice”

· If not sure when SOL is in letter say not sure, go consult att immed

-Can’t take on a frivolous case

· If do then could be lia for a tort COA (malicious prosecution)

Federal ct’s discretion to sanction you if you file a frivolous claim

-Make sure to look for red flags like if they have talked to or have been with 9 other firms.

· If they have then ask WHY; don’t be conclusory.
-Not Req in CA BUT should do it anyways

- Remember that even in initial meetings, that info is confid

-If it’s a risky case then can charge more or associate another law firm to help



	Termination by client
	- Can fire lawyer at any time, unless it would disrupt, delay, or prejudice proceedings

- Ruskin: Sometimes clients might have strategy to fire att, gain time, push other side out of case

- Key issue is with timing. 

· Fire RIGHT before trial or when tiral has started then not okay (strategy to delay)

- If flat rate or contingency fee (Att gets Quantum Meruit back( re value of your service BUT can’t get more than what retainer says. [Rosenberg]
	Same
	- If client just flukes and does not pay att at all, att can sue or can reach and agmt with client. (ALL bus)

	Termination by lawyer
	-If litigation has started, need judge’s permission

· Ct will look at retainer agmt!

· If says contingent on pmt then will let out if client stops paying. If doesn’t then wont let att out.
-If flat rate or contingency fee then att will get re value subject to the retainer agmt (cant be more than what it says)

- Holmes: let att out b/c retainer said the duties owed therefore no delay, duress, prejudice.

- Kriegsman: Did not let att out b/c no air tight retainer, would be harder for mom to get att (unlike in Holmes where it was a corp).


	Same
	-B/c judge looks at the retainer to balance whether to let you out and they don’t really want to let you out (client then on own and doesn’t know rules) then make sure to be super specific and put all listed in Fees above.
-Also good to have air tight retainer agreement so that fees don’t rev up when you wont get paid.

-sometimes too far into case ( file is too thick to let att out
- Judges in Fam law nicer about letting att get out than civil judges.

	Keeping records (including financial records)
	Keep for 5 years from termination of representation
	Keep for 5 years from disbursement of funds
	- worded bit diff but in practice it’s the same

-Keep it, in addition, as long as there’s some issue that hasn’t died under the SOL

	Communication
	SHOULD communicate settlement offer (general communication duty)
	1. Must communicate written settlement offer
 2. Must communicate ANY settlement offer in criminal matter
[Doesn’t matter HOW you communicate the offer (in writing or verbally) ]
 
	- Should communicate settlement

offer regardless

· Although att can delegate and supervise, should be the att communicating settlement. Bar doesn’t like when have like paralegals do it. b/c settlement taken SERIOUSLY
- Settlements are something of
substance so client should always

be consulted [CA and MR]
- If procedural
 rather than substantive than no need to tell client but still good to do so.
- SJ motion on a crucial issue on the case is likely substantive – should involve client
- Agreeing to arbitration – although seems procedural, need to talk to client first because giving up rights.

- Deciding date/ct location ( procedural so no need but good to tell them.

- Motion to extend time (strategic motions) ( procedural so no need but good to tell them

- Overall good to keep them in the loop on everything though.

	Contact
	1. Don’t talk to anyone who’s represented by counsel – 
2.  General counsel hired a big firm to rep him and then other sides att talked to the general counsel ( a lawyer CAN BE A CLIENT. Att should not have talked to the att who was represented!
3.  If you are in ct hallway, the client on other side came up to you and starts talking to you. RULE ( can’t talk to someone rep by counsel.

· Response ( I can’t talk to you b/c you are rep by counsel.


	
	

	Contact at or near court
	
	CANNOT contact judge, jurors, witnesses outside of court 
	

	Leverage


	
	-Can’t threaten administrative action for leverage

· Threaten against someone’s license like to the Bar or someone’s business license (small Korean shops of LA) or to IRS.

-But can file complaint, then offer to withdraw as part of settlement

· Some will settle immed 

· Others pissed so wont

· Bar believes that if you have a claim you should just do it


	Hypo ( unless you pay me, I am going after your license
· Cant do this; threaten

· But can in fact go after license, complain



	Emp of Disbarred Att
	-Can’t hire a disbarred att to do legal work (Go to ct, take depo, settlement)

-Can only hire them to do Law Clerk/paralegal Stuff (Glass)( research, discovery, summarize depo
	Same
	[About practicing law w/o a licensing in order to protect the integrity of our degree]

	Not competent in area
	· - If only doing one part of case and clear via retainer that limiting your work and suggesting another att who specializes in that other area then that probably is okay

· - Cannot say in retainer that you are doing a less job b/c don’t know what you are doing which is why charging less. Probably will get you in trouble. 
· You may still rep a client in an area you do not know BUT you will be held to the same level of competency! Its not more lax b/c of this fact!
· And can bill a client for LEARNING new material if they agree to it in the retainer agmt
	Same
	


Candor

· Means to be truthful to the Court (Part of 6068) AND to the Bar. 
· Ex) Tell judge that can’t do retrial on specific date b/c of pre-paid vacation (lie) and then you didn’t have proof when judge asked for a receipt.

· Ex) Signing the form that said you completed CLE hours for the state bar when you did not

· However, you are allowed to rely on people; an defer to them. Like if expert who doctor for 20 years – can defer to what they say.
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	Honesty with State Bar


	
	
	· Brawn Case
- She was licensed by NY bar. Then ran café from 1991-1996 and then tried to apply to NC bar. During hearings, she made it seem that running this café was law related. None of the services were paid for and didn’t advertise her as bein an att

· After practice law for certain amt of time. You can apply for admission to another st. Diff states have diff years.

· She basically stretched truth and said was practicing law for those years to get that admission to NC.

· She claimed that having restaurant she did some stuff – but she didn’t bill for it and she didn’t advertise it
· NC board held that her trying to spin this showed a lack of candor and did not admit her

· -ALWAYS WANT TO BE HONEST WITH ANY BAR

· Much worse to lawyer around it – like she did here.



	Misrepresentations to Client
	
	
	· Jones Case

· - Guy (client) reaches out to att and says have 23 mill K with Nigerian comp and all $ was being held up until ins payment. Said help raise this 5 grand then will give you annuity from profits of the K. ( Not really a bus deal b/c used his legal service to do it.

· - Att thinking cant give 5 grand himself, goes to former client (older not as edu man) and gets him to do it for a piece. 

· - It turned out to be a scam.

· - Att argu that they are not both current clients (former client and client); if both then would be COI

· Arguing that not lawyer here will not go far with Bar if there is SOME client relationship

- The bar is looking at facts (including age of former client and edu)! 

- Bar thinks that att didn’t really think this would happen but he was just dumb

- Found misrepresentation here. He did not have candor to his client  b/c lack of trustworthiness and communication. Suspended him BUT could’ve been disbarred.

	Candor and Negotiations
	
	
	· Ex) Neg w/ Ms. Wyatt

· what would be not truthful? ( “we have a recording of the mediation, she had a wire.” ( that is too far 

· “my client is terminally ill so we can expidite a trial and judge will be very sympathetic…” ( too far

-Those examples are Puffery.
- But you do want to use your best facts. If there is a creative way to do something (so allow some DEGREE of puffery)
· Have to think about it but be careful

· But you don’t want to get caught in some misrepresentation. 

· You can be assertive, aggressive, and creative but can’t make things up.

	What must be disclosed to court

[civil proceedings]
	A lawyer may not knowingly lie to the court in any of the following ways: 

· Make false statement of law or fact, 

· Fail to disclose a material fact in such a way as to amount to crime or fraud, 

· Fail to disclose (hide) known adverse legal authority not disclosed by the opposing counsel or 

· Offer false evidence

Must disclose: Directly on point decision which is controlling
	Can’t mislead a judge; have to employ only those means consistent with the truth (see 6068)

- Drociak case – att disciplined lightly (came forward to report it) bc he signed and filed papers after filling in cl’s signature himself…turned out Cl was dead

Must disclose: Directly on point  decision which is controlling
	-No duty to do other side’s work (might even breach obl to client if you give them info they didn’t request)

· Duty of candor might matter with diff in fed and state – look at rules

· ex) other side files it in the wrong ct and SOL bout to run. You don’t have an obl to tell them. Let it run and then say well it was wrong must dismiss.

- BOTH MR AND CA ( if a case or law is controlling in that jur directly on point THEN have obl to tell the ct in a civil proceeding

· Ex) SOL
· If close call – always disclose! But if think that it is not then make sure have an argument ready.
· If you don’t then could impact your credibility b/c someone will find either you were playin them or you didn’t know (were not competent) 
· Would have to be something VERY clear cut in jur (rare)
· If something is persuasive (like AZ law) then no need to disclose
- No obl on key witnesses (but can’t go hide them…)

	Prosecutors; special duties with what must disclose

[criminal proceedings]
	Must disclose “all evidence known to the prosecutor which tends to mitigate the guilt of the accused (key witnesses, evidence, cases the D has not found).

They must never file a case unless think there is enough evid to file a case (look at it obj)
	Same
	

	Other duties
	Claims should not be frivolous

1) investigate first to determine if claim is meritorious

2) never bring false or nonmeritorious claim before ct.

Actions should be expedited
	Same
	Under the umbrella of Competence

	What do you do when client says he is going to LIE on the stand OR when you have a reason to believe will lie
	1. Attempt to persuade client to tell the truth.

· Explain that high risk and if find out lie then lose credibility and could be sentenced even more.

2. MUST Attempt to withdraw, tell judge you are not comfortable putting cl on the stand.  Tell judge you are having an ethics problem with the cl. If they don’t let you out (usually won’t b/c right at trial so would delay the sys also if give to next att and he lies and att doesn’t catch if b/c client did not tell him that will lie or was not as obvious as was last time)

3. You may tell the judge that due to ethical issues you cannot represent client and put him on the stand. 

· Declare it a mistrial
	1. Attempt to persuade client to tell the truth.

· Explain that high risk and if find out lie then lose credibility and could be sentenced even more.

2. SUGGEST Attempt to withdraw, say “my client and I are not communicating” (usually the court will not let you out).

3. They can testify, but they testify via the NARRATIVE approach.

· You do not comment on the narrative or use any of the narrative in the closing argument or other parts of the case. Judge knows basically but jury does not.

· Let the jury decide for themselves.
	Criminal

In crim, clients have a right to take the stand but YOU are not supposed to lie to the ct ( Leads to conflict

· Duty of Candor and Duty of Confidentiality Conflict here!

- CA and MR differ here because remember policy that CA loves confid!

· CA does not have you break confid but only side step candor by showin that THEY are doing it (lying) not you. Value duty of confid

· MR - Candor trumps confidentiality. Values duty of Candor.

- If they don’t tell you straight up that they will lie, sometimes you can tell because was a change from the first and the second telling of the story

- Not super practical type of situation b/c usually don’t know if they are lying

- Do same thing even if only think might lie – ex) you said too bad wife didn’t beat you up and he comes back with black eye next day. FIRST, you have a duty of competence to investigate if that was true. THEN Go through 3 (either CA or MR).

Civil

- This could happen in civil – maybe client will make something up.

- Same steps. Ct will ususally let att out though if says client will be truthful in the retainer agmt.

- Att can ignore gut feeling BUT should ask enough questions to know truth b/c could hurt case down road if find out lie.

· ALSO, have a duty of investigation if suspect of lying .

-Knix ( cl said will lie and att said he will get out of the case if the cl tells jury that lie. Client changes story and convicted. Later argued att inappropriately threatened to withdraw

· Ct held att’s response is fine, gives att a lot of discretion



	Client lied but you did not know until Case Over.
	
	
	-YOU DO NOTHING! If case is over and you find out they lied in ct and won or lost then you do NOTHING.

- If just awaiting holding – and find out lied on stand ( so have to go through 1-3. Or happen during ( take a break ( go through 1-3.

- Client lied to jury and case over. Then you started reppin him. – att does NOT have to disclose this lie b/c this was a past proceeding that is over.
· What matters is current proceedings where you are reppin a client.

	Noisy withdrawal – Duty not to perpetuate fraud
	
	
	· -This is for Tran; lit is then whole – ask to withdrawal, if not then go through other steps, etc.

· Hypo – Client says thanks for rep me on all those loan tran (currently have one in process) and then says well we committed fraud.

· Duty not to put forth false evid generally

· Try to talk client and say we cannot rep you. I am getting out even if tran pending. Immed withdraw and send letter to any impacted party.
· Noisy Withdrawal
· Tran rather than lit matter so tricky
· Confid issue but will let you withdraw and say I am not standing behind the work product.


 Advertising – Bar tests on this b/c care about public perception [MPC but advertisement and solicitation will NOT be on the essay]
· History:
· They used to basically not allow ads except for a lil bit here and there
· Then came Bates. Sup ct held that we are allowed to adv under commercial speech but states and bar assoc can put limits on it
· Bates – ct held that that can advertise EVEN if may impact public perception.

· If ct held that could not advertise ( will hurt those smaller, lower-income clients that need to find legal help.

· This was a case regarding advertising and not solicitation (diff)
· Yes, we can adv but must not be false or misleading and must be labeled.
· Hypo – Commercial said “no fees unless you win” ( sanctioned b/c false/misleading since client can still be lia for costs (that should have been included in the ad)
· CA and MR don’t really differ except CA has presumptions
· Balancing the business and the profession
· Note: Can get in trouble with consumer laws AND the state bar at the same time
· Issue with commercials/ads ( maybe increase accessibility but could decrease public perception of att.
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	Communication - defined
	None
	Communication is defined as 
· Anything with firm name;
· Any stationarey business card or comparable wr material describing a member or law firm.
· Any advertisement to general public.
· Any unsolicited correspondence.


	If advertising to vulnerable people, could lead to heightened scrutiny.
· Ex) FL stat forbid sending things to victims prior to 30 days after accident. Ct upheld this rule

· Worry of Perception of public b/c don’t want us to seem like just worried about money

· BUT will look at facts of diff states b/c balancing act between profession and business.

	Personal communications (SOLICITATION)
	- 1 on 1 communication with individuals, in person or by telephone, conducted by att or his agents, is NOT ALLOWED.
- Written or recorded communications are generally ok, subject to limitations.
	- If the one of att’s goals is pecuniary gain:

· 1 on 1 communication with individuals, in person or by telephone, conducted by att or his agents, is NOT ALLOWED.
- Presumption against att when clients are in vulnerable state like a hospital etc.


	- Bar DOES NOT like Solicitation!
- Dividing line between Solicitation and Advertisement is one on one communication.
· Hire service to mail or put in mailbox fliers,  TV, internet, radio ( that is not one on one, Okay advertisments.

· Hypo - Att goin to the lottery office and sitting there to ask the lottery winners if can rep them.

· They are not vulnerable as in like injured. But vulnerability can be in other cir

· Hypo - Att waiting for ct to open and speaks a lot of languages. Woman comes out cryin and doesn’t speak English. She approaches att. She said I need an att but not much $. Att says ill give you a reduced rate, I speak your language let me do it att givers her a card.

· Must look at rule!
· Rule ( Should not do 1 on 1 contact for financial gain

· Answer – NO att can’t do this
If att says she will help her for free – NOW can do this.

· Likely will not be false/misleading if you are not charging.

· Premis 

Hypo – Give seminar and put bus card out there on a table.

· Not 1 on 1 contact unless pick up card and start giving it to people.

· True in reality to get in trouble a client would have to complain BUT bar also sends investigators to some of these things to check up on att (not usually here but def at funerals)

· Line to decide sol or not is a moving one based on facts.

Hypo – big crash and att sens non-legal assistant to attend funerals to give card out to victims’ fams

· They are actin on your behalf (called cappers) NO can’t do this.

· Hypo - Law firm sent flower arrangements to victims at hospitals and card said complements of the law firm (flower shop delivered) i

· If you sent paralegal to give flowers (then solicitation b/c 1 on 1) BUT diff in these facts…

· Could argue 2 ways

· If advertisement 

· Must be labeled ( the card should have been labeled

· ALSO could argue that it was a solicitation – in person contact and even though not an employee – they directed the flower shop

· So argue both. B/c if change to paralegal did that – clear solicitation

· Seemed to be a single targeted mailer 

- Mass mailing is an advertisement.

· Att buy lists of names of ppl let go or harmed etc. – not illegal

	Communication limitations
	Communications may not contain things which are 

1. “false and misleading”, ie they:

1. contain a material misrep or material omission;

2. create unjustified expectations or imply that att will violate ethics rules to get results; OR

3. compare att’s services to other atts without factual proof; OR

2. Coercive, producing of duress, or harassing.
	Communications may not contain:

1) False or misleading or deceptive statements or omissions

2) Coercive or harassing things

-Must be labeled as an advertisement on paper and envelope.

--Also must keep advertisements for 2 years!


	- Hypo – att sends out unlabeled mailer to doctors in area and said if patient is injured, send them to the att.

· Rules of ethical lawyering are to protect the CLIENT
· Not worried about doctors; here no client just doctors

· So ad here is fine even if no label

- CAN do a specific ad like just to Porter Ranch Victims (Zowder)

- Send mail to direct people b/c facing specific issue is more like newspaper ad than solicitation b/c less intrusive – you can throw that away. (Shapiro)
-“Best Att in US” ( no truthful
-But can say from Loyola and top 10% - IF TRUE!

- To say you’re a specialist – you must put the org that made you a specialist. 


	Specialization
	· - CA has leg more on this. In MR just cannot be false/misleading.
-Likely come out the same way though.

· 
	· - OLD ( In order to say you were any type of specialist it had to be from the bar; take an additional bar exam in that area.

· - NOW – as long as identify the organization that certified you (b/c bar doesn’t’ have a specialty offered in all areas)
	· - Why be a specialist – you can charge more, more credible, (pros on advertising) but malpractice goes up b/c higher duty



	Additional stuff
	
	NO:

1. GUARANTEES

2. testimonials or dramatizations without disclaimers.

3. advertising that’s not labeled as advertising

4. communication to person atty knows cannot exercise reasonable judgment
5. communications at accident scene or en route to hospital

6. “of counsel” implications WITHOUT close, personal, continuous, and regular relship with a firm

7. implied relship between firm and a govt agency
8. commn that says “no fees if you win” without mentioning costs. 

	


Bias ( Imp buuuut not so testable..
· Bias exists

· In the end ( can advocate for women/minority but client has the ultimate choice

· We want diversity b/c need people who think diff so as to get better bus and conduct better bus.

· Can discriminate ( gender, age (old and young), race

· We take an Oath not to discriminate!

· Jurors

· Prosecutors get rid of minority jurors and defenders keep them

· Each side gets 10 persecutory challenges to get rid of them “for cause”

· Death penalty gets 20 challenges

· Civil gets 6

· Miller case says how this challenge is all based on bias and not for cause. Profiling. But what should we do? Limit it or get rid of it?
· Basically att should not discriminate and cannot use your license to discriminate

· Prosecutors have a special duty in both MA and CA!
· On going duty (increased duty) to do due diligence during and after trial (get extra info later that should exonerate then needs to release it)
· Client of public defender is the defendant; Client of Civil is the person who hires you; DA’s client is the people (so hold them to higher std b/c rep the people aka the sys!)
If Cal rules silent, look to MR

Her essay question is on fees and conflict; memo about whether a lawyer has screwed up, after a client complaint

· Take each thing the lawyer did, break it down with a heading, analyze for model rules, then for Cal rules, then practice tips

Multiple choice questions include what can a paralegal do

· Yes: fact investigation, witness interview (duty of supervision)

· Probably: negotiation with insurance adjusters (everyone has to understand you’re using non-lawyer)

· No: settlement conferences; going to court; taking depositions

Pay attention to ‘must’ and ‘may’, especially w/ confidentiality (if question says ‘must’ disclose in California– that’s wrong)

List of Duties( make sure you know WHO your client is so that you know WHO your duties go to [HUGE DEAL]
1. Confidentiality

2. Candor (don’t perpetuate a fraud or bring frivolous claims)
3. Investigation (when you suspect client is lying)
4. Competence* TWINNED WITH ANY OTHER DUTY BREACH – a competent att complies with all duties =)
5. Communication w/ client – communicate significant things that affect their case.
6. Report ethical violations (as to yourself in CA; as to other attys in MR)

7. Loyalty (Conflict of interest is in here); if no consent, TWIN THIS WITH COMMUNICATION.
8. Supervision – general duty to supervise support staff or other underlings BUT no duty to act as guarantor of performance. (see above)
** client has duty of cooperation (good to express this in fee agreements)

11 Duties under 6068: ( Must know so as not to get into trouble.
1. Constitutional Support - Support the Constitution and laws of the US and California.

2. Respect for judiciary and officers - maintain respect for the courts of justice and judicial officers (includes filing false claims or misrep for example)

a. Hypo ( Guy lied about prepaid vaca when setting next ct date.

3. Maintain legal or just actions (except criminal defense) counsel or maintain only those actions or proceedings as appear to him legal or just, except criminal defense.
a. If know no basis in law or fact (law firm sued all Korean Grocery Stores) then like harassing

4. Employ truthful means - to employ only means consistent with the truth in maintaining his causes; to never mislead a judge or judicial offer by artifice or false statement of fact or law;

a. Duty of Due Diligence to look into matters ( hypo where Att says would be easier if you had black eye from wife, he came back with black eye, she didn’t ask anything and they won. Should have looked into it
5. Confidentiality - to maintain inviolate the client’s confidences.
a. Exception: Att reasonably believes the disclosure of client’s confidential info is necessary to prevent a criminal act that the att reasonably believes is likely to result in death of SBH
b. You have no affirmative duty to disclose even if someone is in risk of death or SBH b/c only says Att “MAY” tell

c. Confidentiality goes to what the client says NOT what the Att says
6. Reputation and honor - to advance no fact prejudicial to a party or witness’s reputation or honor, unless required by the justice of the cause.
7. Don’t encourage actions based on corrupt motives to not encourage the commencement or continuation of an action arising from a corrupt motive of passion or interest.

8. Help the defenseless - to NEVER reject, for personal considerations, the cause of the defenseless or the oppressed.

a. Att should do pro bono

9. Comply with discipline - to cooperate in disciplinary investigations or proceedings, and to keep all agreements arising therefrom, and to comply with probationary reqts, 
10. Inform client - to keep client informed of significant matters, and to provide copies of certain documents to cl within certain times.

11. Report stuff - to report stuff to the bar (see above).
a. MR

i. Duty to report others.

b. CA
i. Duty to report yourself. Not others. Must report:

· Judicial sanctions for $1000 or more UNLESS it is in discovery (b/c common)

· Filing of 3+ prof lawsuits in 12 mos.

· Civil judgments for fraud, prof misconduct [like in trouble with realty board you are on]

· Felony charge or indictment

·  Or misdemeanor charges of moral turpitude (see 6106)

· Discipline by any prof agency – anything you get in trouble for outside of practice of law, you need to report it.

· Reversal based on misconduct

Settlement Agreements

· Parties with authority sign it (only reason att would too was to show att involved b/c parties want to be bound by it)

· 90% will get to “yeah lets settle” but the actual settlement part can usually blow up

· CA – Civil Code 1542 ( crucial! [unique to CA]
· Says that if you enter into any type of agreement and there are new facts that you didn’t know at time you entered into agreement that are material – then you can sue again

· But the law says that if you say “we know we have this right in CA and we Waive this right” – they will let you close the door on this case.

· Every settlement agmt SHOULD HAVE THIS!

· If not then pure malpractice

· Best way (say that you “expressly waive right to 1542” and then quote the 1542 so that client explicitly knows what they are waiving ( 

· “A general release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the release, which if known by him or her must have materially affected his or her settlement with the debtor.”
· Sometimes parties can’t come to a decision on this. But food lawyers find SOME way…
· Neg ( You CAN limit it but want it waived or limited in SOME way

· So you could put waiving our rights EXCEPT – for 10 years max and only for X kind of injuries and only up to 10,000.
· Make sure to neg if agmt is confide, what happens if don’t pay, how will it be paid (wire), any continuing obligations ( need numbers and terms.
· This is the client’s option- they decide if amount/terms ok etc!
· Hypo ( settlement w/o 1542; she got the 100,000 for leg injury. Now having headache. Can she bring this case??

· is it new – She would argue she didn’t know about it; he would argue did know about it

· is it material? – Likely ct will find it material

· Why so imp to put 1542! Now on hook for even more money!
· With prop SO many exclusions on waiver of 1542

· BUT no 1542 waiver – with basic injury at work areas – worker compensation

· Also make sure that the 1542 waiver is reciprocal if only the other side waived it for them. (target example where guy had heartattack.)
· If offer is in writing you MUST tell your client. However, you should always communicate any settlement offers to client
Test

20% on Essay ( Pure IRAC.
· She likes Fees and Conflicts.

· Know MR and CA.

· Provide Practice Tips.
80% MPC
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