Clean Air Act (CAA)
· National Ambient Air Quality Standards (NAAQS)

· Health-based

· Primary and Secondary Standards

· Primary

· Standards that, allowing an adequate margin of safety, are requisite to protect the public health

· Secondary

· Standards to protect the public welfare from any known or anticipated adverse effect

· Includes crops, property, visibility and other factors not directly related to human health

· Set at ambient pollution levels requisite to protect public health (with margin of safety)
· Requisite = sufficient, but not more than necessary

· Whitman
· EPA cannot consider costs/feasibility in setting the NAAQS

· Lead Industries, Whitman

· If EPA has evidence that primary standards are necessary to protect the health of substantial numbers of people (including sensitive segments of the population [sick, young, elderly]), the standards will not be judicially overturned.

· Lead Industries
· Listing Pollutants - §108

· EPA shall list a pollutant once the following has be determined:

· In the Administrator’s judgment, the pollutant has an adverse effect on public health or welfare; and

· The presence of which in the ambient air results from numerous or diverse mobile or stationary sources

· The process of listing is governed by 553 of the APA

· The final rule:

· Must respond to significant comments

· Must not be based on information not in the original rulemaking docket

· State Implementation Plans (SIPs)

· States must prepare and submit a SIP to attain the NAAQS by deadlines in the CAA
· SIPs must contain:

· Rules adequate for non-attainment areas to achieve attainment by deadlines in the CAA;

· Provisions specifically required by the CAA

· E.g., requirements for new and modified major stationary sources to obtain permits before construction

· SIP rules must be enforceable

· E.g., clearly worded requirements and deadlines

· SIPs must be approved by the EPA as meeting above criteria

· State discretion

· States can be more stringent than federally required

· EPA has no authority to disapprove a SIP provision on grounds that it is too stringent, or compliance is not feasible for a source

· Union Electric

· Enforcement of SIPs

· Once approved by EPA, SIP provisions are enforceable as federal law by:

· Federal EPA

· Citizen Suits

· Remedies

· Injunction

· Penalties

· In citizen suit, penalties go to US Treasury

· Attorney fee awards authorized in citizen suits

· Revision of SIPs

· Revisions or variances to SIPs may not interfere with the timely attainment of NAAQS

· EPA approval of proposed revision is subject to same test as for initial approval – limited to what is required by statute, no authority to consider feasibility or stringency

· Union Electric
· Variances may be submitted to EPA for approval; EPA approval must meet same test as for SIP revision
· This is to keep control of the SIPs with the States

· Train v NRDC
· Until SIP revision or variance is approved by EPA, federal government or citizen suit may enforce pre-existing rules in the SIP

· Failure of State to issue SIP

· If a state fails to issue a SIP on time, or SIP disapproved by EPA:

· Within 18 months, EPA must impose on sanction (2:1 offset ratios or cutoff of federal transportation funds)

· Within 2 years, EPA must promulgate Federal Implementation Plan (FIP) meeting the requirements of the SIP
· Permitting

· Major sources and major modifications are subject to “new source review” permitting requirements

· In non-attainment areas: “major” definition varies

· Look to local rules

· In attainment areas: 100 tons per year (tpy) or 250 tpy

· Modification of existing source: 40 tpy or more emissions increase is “major”

· Bubbling modifications of existing cources

· New source review requirements do not apply if local rules allow “bubbling” and there is no net increase in emissions from the whole facility despite addition of new units, or modification of existing units

· Check local rules to see if bubbling is authorized

· Permit to Construct

· Cannot begin construction of major source or major modification without a permit to construct
· Permit Requirements:

· Non-Attainment Area Requirements:

· LAER – Lowest Achievable Emissions Reduction

· Permitting authority determines LAER for each permit, but it is determined by class of source
· Statutory Language:

· Emission limit “achieved in practice” by “class or category of source”

· Offsets

· Key issues:
· Baseline

· Location

· Enforceability (CARE)

· The offset provisions must be incorporated into the SIP or in some other way be enforceable law

· Surplus

· Emission reduction used as offset must not already be relied on in SIP for purposes of achieving attainment of NAAQS

· Look at local rules for specific requirements for:

· Location

· For hydrocarbons and NOx, offsets can generally be from same non-attainment area; for other pollutants like particulates, offsets are more restricted – they must generally be from vicinity of new source

· Baseline

· The local rules will tell when and how to calculate the baseline of the offset

· Banking of credits for offsets is allowed

· States retain discretion in implementing a banking system

· Private trading, public allocation, etc

· Attainment Area Requirements – Prevention of Significant Deterioration (PSD)

· BACT – Best Available Control Technology

· Permitting authority determines BACT for each permit, considering facility specific feasibility factors

· Statutory language

· “case-by-case” factors

· This is a “top down” analysis

· Look at the best control technology first, if it is feasible, implement it, if not, go to the next best

· Increment Analysis

· Amount of degradation of air quality allowed

· Smallest increment (the most stringent) for areas near sensitive areas like national parks

· “First come, first served” for new sources using up increment

· Analysis done by monitoring and diffusion modeling

· Federal Oversight of State BACT and LAER decisions (Alaska case)

· EPA may issue enforcement orders barring construction of sources in violation of CAA BACT and LAER requirements

· Judicial Review
· Judicial Review of EPA decisions to adopt NAAQS, adopt rules, and approve SIPs is authorized

· Standard of Review

· Arbitrary, capricious, abuse of discretion, or not in accordance with law standard of review

· Chevron analysis for EPA legal interpretations

· Permissible Issues

· Only arguments raised in the comment period may be raised on appeal

· After Statutory Period

· The ground for appeal after the statutory period (60 days) must have arisen after the statutory period

· The standard of review for these arguments it that it would have been an abuse of discretion to make the decision had the new ground been known to the EPA when it made the decision

· Mobile Sources

· EPA rulemaking authority

· Preemption of state and local authority

· Except for California Waiver for automobiles

Clean Water Act (CWA)

· Basic Prohibition – Any “discharge or pollutant” from a “point source” is unlawful unless permitted by the Nations Pollutant Discharge Elimination System (NPDES) permit
· Definition of “discharge of pollutant” includes addition to “navigable waters”

· Agencies have taken broad interpretation of navigable waters; need not be navigable in fact

· EPA definition: interstate waters used in commerce, their tributaries, adjacent wetlands, intrastate lakes and streams (even if intermittent)

· The Supreme Court in Rapanos narrows the agency interpretations

· Plurality:

· CWA applies only to relatively permanent. Standing or continuously flowing bodies of water and wetlands with continuous surface connection

· Kennedy concurrence – CWA has a broader applicability than that of plurality

· CWA applies to wetlands if significant “nexus” with navigable waters in traditional sense

· Wetlands possesses required nexus if they significantly affect the chemical, physical, or biological integrity of waters more readily understood as navigable

· Point Sources Defined

· “Any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged.”
· Runoff collected or channeled is a point source; erosion absent change is not

· Change created by people

· Gravity flow of rainwater is a point source if it was at least initially collected or channeled

· The conveyance need not be created by people if it was reasonably likely that the stored or channeled water would create them.

· Abston
· Statute says that agricultural stormwater discharges and return flows are not point sources

· NPDES Permits

· EPA administers permit system or delegates to a state that has program meeting CWA requirements

· Permits must incorporate “effluent limits”

· EPA may not exempt classes of sources from NPDES permit requirement

· May issue general permits for a range of similar sources

· NRDC v Costle

· Effluent Limits

· EPA issues binding regulations establishing effluent limits for categories and classes of point sources

· DuPont v Train

· Stringency of effluent limits depends on the type of pollutants

· Toxic Pollutants

· Cause death, disease, cancer, genetic mutations

· Mercury, lead, PCBs

· Required stringency of effluent limits:

· Best Available Technology Economically Achievable (BAT)

· Most stringent standards for existing sources

· May match single best performing source

· Considers cost, but no cost-benefit analysis

· “Shall require application of the best available technology economically achievable for such category or class”

· Can costs reasonably be borne by the industry?

· Conventional Pollutants

· Oxygen-depleting substances, sediment, nutrients and PH

· Pollutants typical of municipal sewage

· Required stringency of effluent limits:

· First Best Practicable Control Technology (BPT), then Best Conventional Pollutant Control Technology (BCT)

· Less stringent than BAT because both require analysis of costs in relation to benefits

· BPT

· “Average of the best” analysis

· Cost analysis – Whether costs are wholly disproportionate to the benefits

· BCT

· Cost analysis – BCT is to be imposed only to the extent that the increased cost of treatment would be reasonable in terms of the degree of environmental benefits

· BCT only intended to achieve “cheap pounds” reductions beyond BPT

· Nonconventional Pollutants

· Pollutants not listed as Conventional or Toxic

· Intermediate environmental concern
· Required stringency of effluent limits:


· BAT

· New Sources (NSPS)

· Required stringency of effluent limits for new sources of any type of pollutant:

· Best Demonstrated Available Technology (BDAT)

· Generally the most stringent effluent standards

· Must meet “greatest degree of effluent reduction which the Administrator determined to be achievable through application of the best demonstrated control technology, process, operating methods, or other alternatives, including where practicable, a standard permitting no discharge of pollutants.”

· Only need one source for the technology to be demonstrated

· Chemical Manufacturers
· Administrator shall take into consideration the cost of achieving such effluent reduction

· Cost test for NSPS is the same as for BAT

· Can costs for NSPS be reasonably borne by the industry

· Publicly Owned Treatment Works

· POTWs collect residential, commercial and industrial wastewater and remove harmful organisms and contaminants

· Pretreatment permits and effluent limits are required for industrial discharges to sewer to control pollutant pass through in the POTW, interference with the POTW, or contamination of the sewage sludge.
· Effluent Limit Relief Provisions

· EPA, with concurrence of state, may establish alternative effluent limits for a facility with fundamentally different factors, other than costs, than those considered in a BPT or BCT limit. – For Conventional Pollutants
· EPA may modify a BAT requirement for a point source if such modified requirement represents the “maximum use of technology within the economic capability of the owner or operator” and will result in reasonable further progress toward elimination of the discharge. – For Toxic and Nonconventional Pollutants

· Unlike BCT and BPT relief, BAT variances require cost consideration but also require progress toward the elimination of the discharge

· No variance for NSPS

· DuPont v Train

· Water Quality Standards (WQS)

· States must establish water WQS, subject to EPA approval, for all waters

· WQS shall “protect the public health or welfare, enhance the quality of water…and shall be established taking into consideration their use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other purposes”

· WQS include Designated Uses and  Water Quality Criteria (WQC)

· Designated uses are uses a state expects the body of water to support

· State discretion only limited by the “anti-degradation policy” – Body of water must at least achieve the use it achieved since 1975

· WQC

· To protect Designated Uses

· Numeric ambient pollutant concentrations, or just narrative descriptions

· WQC is a technical determination; no cost anlysis

· Consequences for Point Sources if water does not meet WQS

· More stringent effluent limits

· Total Maximum Daily Loads (TMDL)

· TMDL is the maximum amount of any pollutant which can be discharged into waters from all sources and still achieve the WQS

· CWA requires the state, or the EPA if the state does not comply, to establish TMDL for all waters where point source effluent limits are not stringent enough to implement a WQS

· TMDL for toxics may be established without first adopting a BAT effluent limit

· Dioxin/Organochlorine Center

· EPA regulations define TMDL as sum of:

· Individual wasteload allocations for existing or future point sources; and

· Load allocations for existing or future nonpoint sources and natural background

· Any NPDES permit issued to a point source must be consistent with the TMDL and the wasteload allocation

· Nonpoint Sources

· CWA has “carrot and stick approach” to nonpoint source pollution

· “ the act provides no direct mechanism to control nonpoint source pollution but rather uses the ‘threat and promise’ of federal grants to the state to accomplish this task

· Pronsolino

· TMDL and Nonpoint Sources

· TMDL may be established for waters where only point sources cause discharge.  Ponsolino

· Upon EPA approval of a TMDL, a state must incorporate it into its “continuing planning process” which includes “area wide waste management plans” for sources including nonpoint sources

· In addition, the CWA requires states to identify waters failing to achieve WQS due to nonpoint sources and develop management plans, including a process to identify “best management practices” to reduce nonpoint pollution.

· EPA has no authority to implement these plans if a state refuses, and plans are not required to be enforceable against sources.  Federal financial grants are intended to spur state action.
· No provisions otherwise require implementation of these plans or provide for their enforcement

· Citizen Suits and Judicial Review

· Citizen suits for injunctive relief and penalties against operators of sources alleged to be in violation of CWA are authorized

· EPA actions are reviewable in Federal Court

· Arbitrary and Capricious standard of review

Prop 65

· Warning Requirement

· Elements
· No person;

· In the course of doing business;

· Knowingly and intentionally;

· Expose any individual;

· To chemical known to the state to cause cancer or birth defects;

· Without clear and reasonable warning

· No Person

·  Business entities included

· In the Course of Doing Business

· Does not include any employer with fewer than 10 employees or the government

· Knowingly and Intentionally

· Refers only to knowledge of the fact that a discharge of, release of, or exposure to a chemical listed is occurring.
· No knowledge that it is unlawful is required.

· No violation if through misfortune or accident, without evil design, intention or negligence.

· Expose any Individual

· Does not include naturally occurring toxins in food
· If the toxins enter the food because of the growing, processing, or from other human activity, then it is an exposure under the statute

· To Chemicals Known to State

· State must publish the list of chemicals

· Without Clear and Reasonable Warning

· Warning need not be provided to each exposed individual and may be provided by general methods such as labels, mailings, posted notices, etc; provided that the warning accomplished is clear and reasonable

· To the extent practicable, the burden to warn should be on the producer or packager rather than the retailer unless the retailer is responsible for the exposure

· Exemptions from Warning Requirement

· Where federal warning requirements preempt Prop 65

· An exposure that takes place less than 12 months subsequent to the listing of the chemical in question

· An exposure that the person responsible can show will have no significant risk assuming lifetime exposure at the level in question and no observable effects at 1000 times that level.

· Defendant has the burden of proving this

· Discharge Prohibition

· Elements:

· No person;

· In the course of doing business;

· Knowingly;

· Discharge or release;

· A chemical known to the state;

· Into water or land;
· Where such chemical passes or probably will pass;

· Into any source of drinking water

· Discharge or Release

· Has to be an active or ongoing discharge

· Passive migration after a discharge is not included in this element

· Where such Chemical Passes or Probably Will Pass

· If the discharge is on land, it can pass into the ground water

· Into any Source of Drinking Water

· Defined in Act:

· Present source of drinking water; or

· Water which has been identified or designated as suitable for domestic or municipal uses.

· Present Source of Drinking Water

· Interpreted broadly because of public protection nature of the statute

· Includes faucets and other water procurement devices

· Enforcement of Prop 64

· Who can enforce

· Attorney General;

· District Attorney;

· City Attorney of city with population over 750,000

· City or county prosecutor, with consent of District Attorney

· Citizens

· Notice to Government;

· Attorney General; and

· DA or City Attorney of the jurisdiction

· With Certificate of Merit;

· Stating that the party has consulted with at least 2 experienced people who have reviewed the evidence; and

· Based on the evidence, the party believes there is a reasonable and meritorious case

· Wait 60 days;

· If no action by government file and give notice that case has been filed;

· Report to Attorney General the final disposition of case;

· Settlement, Judgment; dismissal, etc.

· Get approval from court for settlements;

· Factors for approval:

· Any required warning is adequate;

· Attorney fees are reasonable; and

· Any penalty amount is reasonable based on criteria below

· Plaintiff has burden to show factors for approval

· If the case is unsuccessful, the court can deem the action frivolous

· By motion of the Defendant of the court, the court the basis of belief in the Certificate of Merit

· Injunctions

· Injunctions are authorized for violations or threatened violations

· Threatened Violation

· Creation of a condition in which there is a substantial probability that a violation will occur

· Civil Penalties

· Violations of the act can result in a civil penalty of up to $2500 per day for each violation

· Factors in setting the amount of civil penalty:

· Nature and extent of the violation;

· Number and severity of the violations;

· Economic effect of the penalty on the violator;

· Whether the violator took good faith measure to comply with the statute and when these measures were taken;

· The willfulness of the violator’s misconduct;

· The deterrent effect of the penalty on the violator and the regulated community;

· Any other factors the justice may require

· 75% of the penalties go to the state Safe Drinking Water and Toxic Enforcement Fund

· 25% go to the party that brought the suit

NEPA/CEQA

· Purpose

· NEPA

· Provides agencies with the authority/direction to consider environmental impacts

· Informed decision-making

· Informed public

· CEQA

· Same as NEPA, plus

· Requirement to mitigate significant impacts by adoption of mitigation measures or project alternatives

· Applicability

· NEPA

· “Major” Federal action “significantly” affecting the human environment undertaken or approved by the Federal government

· CEQA

· Discretionary actions undertaken or approved by state or local governments in California

· Process

· NEPA

· Environmental Assessment;

· If, during the EA stage, the agency has no statutory authority over an action, it is not the cause of any effects and does not have to consider them in the decision of whether to prepare an EIS

· Mexican Trucking case

· Either FONSI (if project will not significantly affect environment) or EIS;

· Approval of FONSI or EIS;

· Approval of Project;

· Record of decision explaining why environmentally preferable alternatives and mitigation measures were not adopted

· CEQA

· Review for exemption (or certainty project will not significantly affect environment);

· If not exemption, Initial Study;

· Negative Declaration (if no evidence of fair argument that project may significantly affect environment) or EIR;

· CEQA requires an EIR whenever it can be fairly argued on the basis of substantial evidence that there may be significant impacts

· This is irrespective of any evidence that there may not have a significant impact

· Certification of EIR or Negative Declaration;

· Approval of Project

· New Information

· NEPA

· Supplemental EIS if:

· There remains a government action to be taken; and

· Significant new circumstances or new information relevant to environmental concerns

· Rule of Reason

· Agency is given deference if they can state sufficient reasons why they made the determination that the new information is not significant

· CEQA

· Subsequent EIR if:

· New significant impacts, circumstances, etc.

· Content of EIS/EIR

· NEPA

· Project Description;

· Environmental Impacts (Direct, Indirect, and Cumulative)

· Impact must be related (proximately) to effect on physical environment;

· Includes quality of life impacts for city residents;

· When economic or social and natural effects are interrelated, then the EIS will discuss all of those effects
· Scope: 
· Avoid “Segmentation” – Agency shall consider whether the action triggers another action, or is an interdependent part of a larger action

· The scope of the EIS needs to take into account the scope of the project

· If the proposal is national, regions, or local in scale; the EIS has to comport with the scope of the proposal

· Adverse Impacts that cannot be avoided should the project be implemented

· Alternative (including no action), including means to mitigate impacts

· Rule of reason

· Response to comments

· CEQA

· Similar to NEPA
· Response to comments

· “The major environmental issues raised when the Lead Agency’s position is at variance with recommendations and objections raised in the comments must be addressed in detail giving reasons why specific comments and suggestions were not accepted.  There must be good faith, reasoned analysis in response.  Conclusory statements unsupported by factual information will not suffice.

· EIR must describe a reasonable range of alternatives to the project (including no action), or to the location of the project, which could feasibly attain the basic objectives of the project and evaluate the comparative merits of the alternatives

· Must be a meaningful discussion of the alternatives as proof that the agency evaluated them

· Economic and social changes resulting from a project shall not be treated as significant effects on the environment

· Economic or social changes may be used, however, to determine that a physical change shall be regarded as significant

· Where a physical change is caused by economic or social effects of the project, the physical change may be regarded as a significant effect the same as any other physical change

· Cumulative Impacts to be Considered

· NEPA

· Other past, present, and reasonably foreseeable future actions regardless of what agency (federal or non-federal) or person undertakes the action

· If projects pending at the same time and have cumulative or synergistic effect, their impacts must be considered together

· CEQA

· Past, present, and reasonably foreseeable future projects, regardless of who carries them out

· Project Approval

· NEPA

· Agency must consider environmental impacts and alternatives described in the EIS

· CEQA

· Agency must consider EIR and for each significant impact, make a finding that:

· Changes or alterations have been required in, or incorporated into, the project which mitigate or avoid the significant impact;

· Those changes or alterations are within the responsibility and jurisdiction of another public agency and have been, or can and should be, adopted by that other agency; or

· Specific economic, legal, social, technological, or other considerations make infeasible the mitigation measures or alternatives

· If this last finding is made, the agency must identify the specific overriding economic, legal, social, technological, or other benefits of the project that outweigh the significant effects

· Standard of Judicial Review

· NEPA

· Per APA:

· Arbitrary, capricious, an abuse of discretion, or not otherwise in accordance with law or in excess of statutory authority

· Without observance of procedure required by law
· Issue may be forfeited by not commenting 

· CEQA

· Per CEQA:

· Prejudicial abuse of discretion

· Abuse of discretion is established if the agency has not proceeded in a manner required by law or if the determination is not supported by substantial evidence

· Issue may be forfeited by not commenting

· Regulations/Guidelines

· NEPA

· CEQ regulations

· CEQA

· California Resources Agency Guidelines

CERCLA

· §104 – Response Authorities
· When there is a release or threatened release, the government is authorized to:

· Take removal action; or

· Remedial action

· Consistent with the National Contingency Plan (NCP)
· It is presumed that the government complied with the NCP

· Defendant has the burden of proving otherwise

· Private Parties have the burden of proving compliance with the NCP

· §106 – Abatement Actions
· Government is authorized to seek an injunction and the district court is given jurisdiction to grant one

· §107 – Liability

· Persons Liable

· Current Owner or Operator

· Does not include people whose indicia of ownership is primarily to protect a security interest in the facility

· Owner or Operator at the time of the Release of Such Hazardous Materials
· Arranger/Generator
· Any person who by contract or other arrangement, arranged for the disposal or treatment of such hazardous materials

· If several arrangers sent hazardous materials to the same facility, the government only needs to show that the arranger sent a specific type of hazardous material, and that such material is still present at the site at the time of the release

· If the arranger contracted for services that he knew would result in hazardous materials, he could be liable if a court finds the contract implicitly dealt with the disposal of the waste
· Look at the totality of the circumstances

· Transporter

· Any person who accepts such hazardous materials for transport to a disposal or treatment site selected by such person, from which there is a release of such hazardous material

· Was the transporter actively participating in the decision of where to dispose the hazardous materials

· Special Types of Liable Parties

· Officer and Shareholder Liability

· Officers and shareholders can be held personally liable if they were actively participating action that resulted in CERCLA liability

· Corporate and Parent Liability

· The corporate parent can be liable if it actively participates in the management of the facility

· Liable For

· All costs of removal and remediation undertaken by the Government consistent with the NCP;

· Any necessary costs of response incurred by any other person consistent with the NCP;

· Only innocent landowners that have assumed response costs may sue under §107

· Can only recover response costs and fees related directly to the response action

· No recover for lost property value, lost income, medical expenses, etc.

· Damage to natural resources, including reasonable costs of assessing the damage; and

· Costs of any health assessment or health effects study

· Type of Liability

· CERCLA imposes strict liability

· The liability is generally Joint and Several

· Defendant has the burden of proving divisibility of the harm

· Defenses
· Act of God;

· Act of War;

· Innocent Landowner
· Where the act or omission of a third party, other than an employee, agent, or the act/omission occurs in connection with a contractual relationship, the landowner is not liable if:

· he took due care with respect to the hazardous materials; and

· took reasonable precautions against foreseeable acts/omissions by third parties.

· Contractual Relationship

· Includes real estate contracts unless;

· The property was acquired after the release of the hazardous materials if:

· Defendant did not know or have reason to know of the hazardous materials;

· Defendant is the government and acquired the property through escheat or eminent domain; or

· Defendant acquired the property through inheritance or bequest

· Also, Defendant must cooperate with government response

· Reason to Know

· Defendant took all appropriate inquiries into the previous ownership and use of the property in accordance with good commercial practices and took reasonable steps to:

· Stop any continuing release;

· Prevent any threatened future release; and

· Prevent any exposure to any previously released hazardous materials

· All Appropriate Inquiries

· Inquiry by environmental professional

· Interviews with past and present owners

· Review of historical sources

· Visual inspection

· Specialized knowledge on the part of the Defendant

· Relationship of the purchase price to the value of the property, if not contaminated

· Passive Intervening Landowners

· Courts are split as to whether passive migration of hazardous wastes while in intervening landowner owned the property is to be treated as a release

· Contiguous Property

· The owner of a property contaminated by adjacent property is not liable if:

· The person did not cause the release or threatened release;

· The person is not potentially liable or affiliated with any other potentially liable party;

· The person takes reasonable steps to:


· Stop any continuing release; 
· Prevent any threatened future release; and

· Prevent any exposure to any previously released hazardous materials

· The person cooperates with the government response; and

· The person did not know or have reason to know that the property could be contaminated from the adjacent property
· The owner must show this by a preponderance of the evidence

· Bona Fide Purchaser

· Where a person knew, or had reason to know of a release at the time of acquisition, the person is not liable if, by a preponderance of the evidence, the person demonstrates that:

· The release occurred prior to acquisition of the property;

· The person took all appropriate inquiries;

· The person took reasonable steps to:

· Stop any continuing release; 
· Prevent any threatened future release; and

· Prevent any exposure to any previously released hazardous materials

· The person cooperated with the government response; and

· The person is not potentially liable or affiliated with any other potentially liable party through:

· Close familial relation;

· Any contractual, corporate or financial relationship; or

· The result of a reorganization of a business entity that was potentially liable.

· §113 – Civil Actions

· Contribution

· Any potentially liable party can seek contribution during or after a §106 or §107 action.
· Cannot voluntarily clean up and seek contribution

· Courts will use their equitable powers to divide the response costs

· Settlements

· Any person who has settled their liability with the government may not be subject to a contribution suit

· Any party that has not settled is subject to an action for the remainder of the response costs

· Any party who has settled with the government can seek contribution from those who have not

