ENVIRONMENTAL LAW OUTLINE

GENERAL

COMMON LAW REMEDIES

REGULATORY SCHEMES

· Harm‑based vs. Technology‑based
· Harm‑based: determine the level of pollutant in “ambient” environment needed to protect the public

· Work backwards to determine emission limits for sources to achieve target level

· Can be “technology‑forcing”

· Technology‑based: 

· Requires all sources to install equipment meeting specified standards

· Standards are based on available technology

· Avoids disputes about feasibility and how clean is clean enough

GENERAL ARGUMENTS FOR/AGAINST

· Plain text of statute

· Scalia’s majority opinion in Whitman, where he held that the text of the CAA does not permit the EPA to consider costs in setting the NAAQS standard

· Ascribe meaning to all provisions, i.e., avoid surplusage
· This argument was made by the NRDC is NRDC v. Train when the EPA with respect to EPA’s interpretation of the CAA

· Provide rationale consistent with the purpose of the statute

· This argument was made by the NRDC is NRDC v. Train when the EPA with respect to EPA’s interpretation of the CAA

· Provide rationale consistent with the legislative history

· This argument was made by the NRDC is NRDC v. Train when the EPA with respect to EPA’s interpretation of the CAA

· Breyer’s concurring opinion in Whitman

· Interpret in light of other provisions in the statute

· This argument was made by the NRDC is NRDC v. Train when the EPA with respect to EPA’s interpretation of the CAA

· Statutory Interpretation: Chevron Deference to the agency and the Arbitrary and Capricious Standard

· 2 questions:

1.
Has Congress directly spoken to the precise question at issue?

2.
If Congress has not directly spoken: if the statute is ambiguous, is agency construction permissible?

· *If Congress has not directly spoken on the matter at issue and the statute is ambiguous, agency’s construction will be permissible as long as it was not arbitrary and capricious

· Key holdings regarding the arbitrary and capricious standard:

· Agency must articulate a rational connection between the facts found and the choice made

· Court must examine the record considered by the administrative agency and decide whether the agency considered all relevant factors and whether the agency made a clear error of judgment

· In Chevron, the Supreme Court used the phrase “reasoned decisionmaking” to summarize its holdings

· In Whitman, the court found the statutory language ambiguous but refused to give the agency deference per the 2nd question (very rare)

CLEAN AIR ACT (CAA)
GENERAL

· Harm-based System

CRITERIA POLLUTANTS

· NAAQS (National Ambient Air Quality Standards) have been established for 6 criteria pollutants

1.
Ozone

2.
Particulate matter

3.
Carbon monoxide

4.
Sulfur dioxide

5.
Nitrogen dioxide

6.
Lead

· 2 mechanisms have been established to attain NAAQS:

1.
SIPs (State Implementation Plans)

· Must attain by statutory deadlines

· Include rules (e.g., Offsets, LAER in nonattainment areas)

2.
EPA regulations for mobile sources (also CA)

· EPA regulations

· Technology‑based (previously health‑based)

· Listing of criteria pollutants

· Listing Process:

· List if adverse effect and numerous/diverse sources of pollutant

· Must list within 12 months

· Criteria document must be issued

· EPA must propose NAAQS

· NAAQS must be promulgated within 6 months

· State deadline for submitting SIP and attaining NAAQS

· The initial list of criteria pollutants had to be published within 30 days of 12/1970

· If criteria document was issued before 12/1970 (applied to 5 pollutants), the EPA had to propose the NAAQS within 30 days of 12/1970 per CAA§108(a)(1)(A)

· Per CAA§108(a)(1), the EPA Administrator is required to list air pollutants:

· (A) that have an adverse effect on public health or welfare;

· (B) the presence of which in the ambient air results from numerous or diverse mobile or stationary sources; and
· (C) for which air quality criteria had not been issued before 12/31/1970, but for which he plans to issue air quality criteria under this section

· NRDC v. Train
· The EPA declined to list lead even though it met the criteria per CAA§108(a)(1)(A)&(B)
· The EPA argued that part (C) had not been satisfied – i.e., that the EPA did not plan to issue a NAAQS for lead (interpreted as an option)
· The court held that the EPA’s position was contrary to the structure of the CAA as a whole
· The court held that the language of 108 would become mere surplusage if the EPA’s interpretation was permitted
· **EPA Administrator has no discretion under part (C) if (A) and (B) of 108(a)(1) have been satisfied
· Setting a NAAQS Standard

· Process per CAA§307(d) – CAA Rulemaking Procedure:

Rulemaking

· Notice of proposal (basis and purpose)

· EPA promulgates the standard

· EPA must respond to significant comments

· May not be based on data not in docket (all data and documents on which rule relies shall be in the docket)

Judicial review

· Record is exclusively the above (only objections raised during the comment period can be raised in judicial review)

· Grounds for reversal include:

· Arbitrary, capricious, abuse of discretion, and not in compliance with the law

· In excess of statutory authority

· Without observance of required procedure

· Court may award reasonable attorneys fees

· Lead Industries v. EPA
· At issue was CAA§109(b)(1): NAAQS are standards that in the judgment of the Administrator, based on issued air quality criteria and allowing an adequate margin of safety, are requisite to protect the public health

· Criteria document indicated the prime health concerns and indicated levels required to prevent health problems from occurring

· There were some areas of controversy involving the EPA’s choices regarding some technical matters (threshold levels, assumptions, margin of safety, etc.)

· Lead Industries claimed the EPA had exceeded its authority by refusing to consider economic and technical feasibility (the court rejected this argument)

· Holding: the court held there was adequate support for conclusions regarding health effects

· Criteria documents was a result of rigorous review

· Despite disagreements between experts, there was adequate support for the standard based on the evidence

· The Role of Cost in Setting the Standard per Whitman
· The court rejected industry’s argument that economic cost of implementation might produce health losses

· Scalia (majority): the language of CAA§109(b)(1) does not permit costs to be considered in setting the standards

· Breyer (concurrence): did not rely on text of the statute alone; also focused on the legislative history

· According to Breyer, the LH clearly indicated that the CAA was intended to be technology forcing, making costs irrelevant

· SIPs – State Implementation Plans

· SIP Process
· States have the primary responsibility of formulating the necessary pollution control strategies

· States must:

· Determine the extent to which air quality in the state’s air quality regions violates the NAAQS (designation of nonattainment areas)

· Calculate the emissions reductions necessary to achieve compliance with NAAQS

· Allocate the reductions among the sources of emissions (Emissions limitations imposed primarily on stationary sources)

· Demonstrate timely attainment of NAAQS (Per CAA§110, the SIP must meet primary NAAQS standards as expeditiously as practicable but in no case later than 3 years)

· State submit SIP to EPA for approval

· EPA Administrator must approve the SIP if the minimum requirements set forth in CAA§110(a)(2) are satisfied

· SIPs may be more stringent than federal law requires, per Union Electric v. EPA
· New sources in nonattainment areas per Citizens Against Refinery’s Effects
· Contents of a SIP:

· Emissions limitations sufficient for timely attainment of NAAQS

· Means for achieving attainment: adequate personnel, funding, authority, enforcement details, monitoring details, etc.

· CA Example:

· Local air districts

· Non‑vehicular sources

· 2 major types of rules (existing source rules and new source rules)

· Enforcement details (construction permits, operation permits, civil and criminal penalties, injunctions, details regarding hearing boards that grant variances, hear appeals, revoke permits, and issue orders of abatement, rulemaking procedures and challenges)

· Not in the CA SIP: air toxic control measures, hot spots risk assessment, etc. (see Slides 5‑3)

· Challenging the SIP:

· Parties have 30 days after SIP approval to seek review of the SIP (discussed in Union Electric v. EPA)

· Exception: review is sought based on new grounds arising after the 30 days

· The EPA is not permitted to consider technological and economic feasibility in approving a SIP (Union Electric v. EPA); therefore, it is useless to challenge SIP approval on those grounds

· SIPs may be more stringent than federal law requires (Union Electric v. EPA)

· EPA Administrator must approve the SIP if the minimum requirements set forth in CAA§110(a)(2) are satisfied

· CAA§110(a)(2): EPA Administrator shall approve plan if it meets certain minimum criteria (none involve technological and economic feasibility)

· Enforcement of a SIP:

· State: SIP becomes part of state law, so there is a state cause of action (e.g., per the California Health and Safety Code)

· Federal: CAA§113

· Citizens suit: CAA§304

· Union Electric v. EPA (Economic & Technological Feasibility)
· Key point: claims of economic and technical infeasibility wholly foreign to the EPA Administrator’s consideration of a SIP (during SIP adoption and approval)

· Facts: MO formulated SIP and EPA approved; Union Electric did not bring an action within 30 days of SIP approval; instead, it applied for state variances; variances expired and Union applied for extension of variances; EPA filed enforcement action to enforce SIP and Union challenged

· Reasoning and Holding: Union claimed that the limits set by the SIP were not technologically and economically feasible; the statute allows for a 30-day window after SIP approval to seek review, unless new grounds arise after the 30 days; Union argued new evidence regarding feasibility (that even if the EPA Administrator was not able to consider economic and technological feasibility during initial SIP approval, it could after the 30 days); the court rejected Union’s claim, stating that the consideration of feasibility should be given to new grounds as during the original approval

· Raising claims of technological and economic infeasibility:

· EPA is not permitted to consider such factor when approving a SIP

· However, such issues may be addressed in the following:

· In the SIP itself (the state can develop its plan so as to consider such factors)

· State Court (the SIP may be challenged on such grounds)

· Variances (SIP can be revised if notice and hearing)

· Enforcement Actions

· Train v. NRDC (Variances and SIP Revisions)

· Key points: 

· CAA requires the EPA to approve a revision if it satisfies the requirements of CAA§110(a)(2)

· Revision may be granted on basis of hearings by state (not EPA)

· Broad issue – states retain significant control

· Facts: NRDC challenged the EPA approval of a variance provision in SIP; NRDC argued that the only way to get a variance was through CAA§110(f); court disagreed and held that as long as the requirements of CAA§110(a)(2) are satisfied, the variance may be granted

· CAA§110(a)(2): agency is required to approve a SIP which provides for the timely attainment and subsequent maintenance of the NAAQS and satisfies that section’s other general requirements; the CAA does not permit the EPA to question the wisdom of the state’s choices of emission limitations if they are part of a plan that satisfies the standards of CAA§110(a)(2)

· CAA§110(f): the Governor of the State may apply to the Administrator to postpone the applicability of a SIP requirement if the Administrator determines that- (A) good faith efforts have been made to comply; (B) such source . . . is unable to comply because the necessary technology or other alternative methods of control are not available; and
(D) the continued operation of such source is essential to national security or to the public health or welfare

· New Source Regulation in Non-Attainment Areas
· NSR Applicability

· If source qualifies as NSR

· New major source (e.g., 100 tons/yr)

· Major modifications (e.g., increase by 40 tons/yr)

· Physical change or change in the method of operation

· Actual to potential test

· Baselines (usually average the previous 2 years)

· Exemptions for routine maintenance and repair

· Possible NSR reform: currently being litigated (could change the baseline to previous 10 years, include equipment replacement, etc.)

· Intra-source tradeoffs (“Netting” or “Bubbles”) – see below

· Could help avoid NSR

· OFFSETS

· Offset Requirements Summary:

· Net air quality benefit (to appropriate geographic location, CARE)

· Real (emissions baseline; last 2 years)

· Enforceable

· Quantifiable

· Permanent (during operation of new source)

· Surplus (reductions not assumed in SIP)

· Ensure reasonable further progress (CAA§173, greater than 1:1 ratio)

· EPA Interpretive Ruling for the “Offset Program”

· Divided the criteria pollutants into:

1.
Those impacting the immediate vicinity (CO, SO2, PM); and 

2.
Those impacting the broad vicinity (NOx, Ozone)

· Also, established baseline year as the 1st year of SIP approval or the year of permit application (if not approved during 1st year)

· Congress codified the EPA’s interpretive ruling regarding the “Offset Program” in 1978

· Offset requires a positive net air quality benefit

· Citizen’s Against Refinery’s Effects (CARE)
· Key point: a lot of discretion given to the state to determine offsets (geographic selections, baseline year, etc.)

· Facts: construction permit filed in 1975; permit issued in 1975; permit extended and reissued in 1977 (following public hearing); permit modified in 1978; SIP was submitted to EPA with the permit for a new refinery and EPA approved it in 1980; CARE appealed the EPA approval of the SIP; the SIP required a reduction in the use of cutback asphalt as an offset for the construction of a new refinery; CARE argued that geographic area chosen was arbitrary and violated regulation; also, it argued that base year should have been different, that the state was going to reduce the use of cutback asphalt anyway, and that there was no LAER; court found that offsets were satisfactory

· Offset considerations in SIP:

· Geographic area selected (Congress intended to give states flexibility in SIPS; therefore, arbitrary and capricious standard applies to challenge state’s selection per CARE) 

· Baseline year

· A source that is being reduced/eliminated anyway (the court said that if it was a voluntary reduction by the state previous to the SIP, it was not enforceable; if in the SIP, it is enforceable, therefore, a valid offset)

· LAER (Lowest Achievable Emission Rate)

· CAA§171(3): The term "lowest achievable emission rate" means for any source, that rate of emissions which reflects - (A) the most stringent emission limitation which is contained in the implementation plan of any State for such class or category of source, unless the owner or operator of the proposed source demonstrates that such limitations are not achievable, or (B) the most stringent emission limitation which is achieved in practice by such class or category of source, whichever is more stringent.

· No mention of economic considerations

· NETTING or BUBBLES

· Current Netting Requirements:

· Consider netting increases and decreases over the prior 5 years

· Determine reductions from actual baselines

· >1:1 ratio imposed per the 1990 Amendments

· Advantages:

· Avoids NSR (Offsets and LAER)

· Cost: allows for the cheapest allocation reductions

· Disadvantages:

· Environmental group opposition

· Fewer NSR events

· Mistrust of accounting

· Bubble example: 

· 5 units each emitting 100 tons (100+100+100+100+100=500)

· Replace 2 units with a new bigger unit that emits 200 (100+100+100+100+100+200=500)

· Therefore, with bubble, there has been no increase; therefore, no NSR

· Without bubble, you would need LAER & Offsets for it (if LAER is 75%, the new emissions cap from the plant would have to be 350 (100+100+100+2(75%*100)); and the offset for the area chosen would need to be at least 200 tons
· Chevron v. NRDC

· Key Point No. 1: EPA may permit intra-source netting to avoid NSR

· Key Point No. 2: if Congress has not directly spoken on the matter at issue and the statute is ambiguous, agency’s construction will stand as long as it was not arbitrary and capricious

· Facts: bubble rule attacked by NRDC; NRDC argued that the bubbling provisions in the CAA require the EPA to deem a source as a “Major Stationary Source” if either a component of the plant or the plant as a whole emits over 100 tons of pollutant

· PSD (Prevention of Significant Deterioration) NSR in Attainment Areas
· PSD applies to areas that are designated as:

· Attainment; or

· Unclassifiable

· PSD Permit Requirements:

· Per CAA§165, you must obtain a preconstruction permit for:

· New “major emitting facilities” greater than 250 tons per year; or

· Modifications to major facilities that increase pollution by 40 tons per year

· Permit requirements:

· Increment analysis; NAAQS analysis; Modeling (offsets, instead of permits, would be required in non‑attainment areas)

· BACT (see below)

· EPA Enforcement (generally; also applies to attainment areas):

· More general enforcement provisions in the CAA: EPA could issue an order prohibiting the construction or modification of any major stationary source, issue an administrative penalty, or bring a civil action against a state when the EPA determines that the state is not acting in compliance with the CAA

· CAA§113(a)(5)(A): Whenever the Administrator finds that a State is not acting in compliance with any requirement or prohibition of the Act relating to the construction of new sources or the modification of existing sources, the Administrator may - (A) issue an order prohibiting the construction or modification of any major stationary source; (B) issue an administrative penalty order; or (C) bring a civil action

· Specific measures for not complying with PSD requirements

· CAA§167: The Administrator shall, and a State may, take such measures, including issuance of an order, or seeking injunctive relief, as necessary to prevent the construction or modification of a major emitting facility which does not conform to the requirements of this part

· BACT

· CAA§169: an emission limitation which the permitting authority, on a case-by-case basis, taking into account energy, environmental, and economic impacts and other costs, determines is achievable for such facility through application of production processes and available methods, systems, and techniques, including fuel cleaning, clean fuels, or treatment or innovative fuel combustion techniques for control of each such pollutant. In no event shall application of "best available control technology" result in emissions of any pollutants which will exceed the emissions allowed by any applicable standard established pursuant to section 111 or 112 of this Act

· BACT permits consideration of economic impacts and other costs (unlike 

· Determination of BACT using EPA’s “Top-Down” Method

· Examine most stringent BACT

· Determine if technical, energy, environmental, or economic impacts make it not “achievable”

· Keep going down the list until you find a technology that is “achievable”

· Per Alaska v. EPA, the burden of production and persuasion remain with the EPA to show that the state’s BACT determination was not reasonable

· Alaska v. EPA
· Holding: EPA did not act arbitrarily in finding that Alaska furnished for its determination that LOW NOx was BACT; the arbitrary and capricious standard was applied by the court

· Facts: NO2 emission were at issue; EPA approved Alaska’s SIP; area was classified as attainment or unclassifiable for NO2; therefore, PSD applied; industry operated zinc mine, which happened to be the largest local employer; industry proposed 40% expansion of zinc production and determined that NO2 emissions would increase by more than 40 tons per year; industry applied to the state for increased use of generator and state stated a more stringent BACT; industry came back with another proposal and the state issued the permit; EPA opposed and requested financial date from industry to prove that it was not economically feasible; industry failed to provide such data; Alaska conceded it had not examined the most stringent technology with respect to its impact on cost, profitability/competitiveness of industry; EPA issued an order to Alaska prohibiting Alaska from issuing permit to industry unless adequate documentation why BACT was not the best technology (SCR)

· Criticism of PSD

· Unrelated to public health and welfare

· Ambient level depend on baseline

· Allocation of the increment

· Superfluous review

· The Non-Attainment Problem:

· In 1975, many attainment deadlines had not been met

· The 1977 Amendments:

· Granted additional time (1982 or 1987 for CO and ozone)

· Allowed less flexibility (RACT, offsets, LAER, RFP)

· The 1980s:

· Attainment deadlines still not satisfied

· EPA struggled to respond flexibly (Delaney v. EPA)

· Delaney v. EPA
· Facts: AZ SIP failed to met deadline; the court order FIP by 8/10/1988; on that day, AZ’s revised SIP was approved by the EPA

· Holding: since Congress explicitly declined to allow time extensions for meeting NAAQS, the court and the EPA is bound by the statutory scheme until Congress changes it; the court issued an order vacating EPA’s approval of the SIP and required EPA to promulgate FIP within 6 months

· The 1990 Amendments added subpart “2”

· Reduced the state’s discretion in areas that were nonattainment as of 1989

· Extended deadlines for attainment based on severity of pollution, per CAA§181(a)

· CAA§181(a): Classification and Attainment Dates for 1989 Nonattainment Areas (1) For each area classified under this subsection, the primary standard attainment date for ozone shall be as expeditiously as practicable but not later than the date provided in Table 1

· Deadlines vary depending on level of nonattainment (e.g., marginal, moderate, serious, severe, extreme)

· Stringency based on class

· Varying “major source” definitions

· Varying offset ratios

· Vehicle inspection and maintenance

· Advanced NOx controls

· $5,000 fee for failure to attain

· Subpart “1” retained; however, Subpart “2” applies where applicable, i.e., for areas out of attainment in 1990

· Whitman

· The issue was what Subpart controls regarding revised ozone standard; per Subpart “1”, the deadline was 5-10 years after nonattainment designation; per Subpart “2”, specific year based on severity of nonattainment; EPA chose the deadlines per Subpart “1” arguing that Table 1 in Subpart “2” is entitled “Attainment Dates for 1989 Nonattainment Areas”; therefore, it would not apply for areas that became nonattainment after 1989; the court performed a Chevron analysis, determined that the statute was ambiguous but refused to give the EPA deference (very unusual); the court stated that per CAA§7511(b)(1), Table 1 applied to areas that were in attainment in 1989 but which later slipped into nonattainment

· The court held that since Subpart “2” had elements that were not supposed to take effect until many years after its passage, a plan reaching so far into the future was not enacted to be abandoned the next time the EPA reviewed the ozone standard

· The court remanded the case to the EPA to develop a reasonable interpretation

· New Source Performance Standards
· Technology-based controls

· By category

· Consider cost

· May not be stringent (updated infrequently)

· Unlike LAER nonattainment areas, increasing stringency is not automatic

HAZARDOUS AIR POLLUTANTS

· GENERAL

· Regulates pollutants that are known or suspected to cause cancer and serious illness (e.g., benzene)

· Theory: no safe level exists for these (unlike the criteria pollutants)

· CAA§112 required the EPA to identify hazardous air pollutants and to establish emissions standards that provide “adequate margin of safety”

· By late 1980s, the EPA had only listed 7 air toxins

· In response, Congress itself listed 189 hazardous air pollutants (therefore, they are found directly in the text of the CAA)

· Congress required EPA to adopt technology‑based “MACT” standards for each category or subcategory of major and area source (see MACT below)

· Risk Assessment and Management

· Risk Assessment

· Uncertainties and health conservative assumptions

· Assessment can take different forms:

· Animal vs. human studies

· Potency factors

· Maximally exposed individual

· The alternative is wait and see

· Risk Management

· Determine what level of risk is acceptable, i.e., 1:1,000,000

· Evaluate risk vs. burden

· MACT (Maximum Achievable Control Technology)

· After Congress listed 189 hazardous air pollutants, it required the EPA to adopt technology‑based “MACT” standards for each category or subcategory of major and area source

· The standard was required to be:

· Not less stringent than the best controlled similar source (for new sources)

· Not less than the best performing 12% of sources (for existing sources)

· Congress amended the regulations related to hazardous air pollutants in 1990 and differentiated between major and area sources:

· Major Sources: major sources were defined as sources that produce at least 10 tons/year of a listed toxic pollutant or at least 25 tons/year of combination of toxics (see National Mining below)

· Area Sources: area sources were defined as sources that produce less than 10 tons /year of a listed toxic pollutant or less than 25 tons/year of combination of toxics (e.g., dry cleaners, gas stations, etc.)

· Primarily a cumulative impact issue

· The EPA may just require “Generally Available Control Technologies or Management Practices” and is not required to apply MACT to all area source categories

· The EPA was also required to adopt “ample margin of safety” standards for any category not controlled to a risk of less than 1:1,000,000

· National Mining:

· This case dealt with the definition of “major source”

· The EPA aggregated the hazardous pollutants within a plant site and the source qualified as a major source per the MACT guidelines

· The court held that the EPA’s reading was nearly compelled by the statutory language; per CAA§112(a)(1), a group of stationary sources need only meet the following:

· Contiguous area;

· Common control; and

· Aggregate potential for 10/25 tons per year

MOBILE SOURCES

· GENERAL

· These constitute the majority of air pollution emissions

· SIP must accommodate the impact of these sources

· EPA has established regulations on tailpipe emissions and fuels

· However, they do not affect vehicle use

· States may either adopt the federal or the California standard (which is more stringent)

· International Harvester

· This case involved the CO and HC standards

· A 90% reduction was required by 1975

· Technology‑forcing regulation

· The EPA had the authority to push back the deadline for meeting the CO and HC 90% standard for up to 1 year if 4 requirements were satisfied:

· Essential to public interest or public health;

· Good faith efforts have been made;

· Necessary technology not available; and

· NAS (National Academy of Sciences) study indicates standards not available

· Automakers sought waiver immediately

· They presented evidence that only 1 car complied with the then proposed 1975 standard

· The EPA evaluated the automakers’ analysis and disagreed, arguing that technology will be available by the deadline and denied the waiver

· The NAS study indicated that:

· The necessary technology was not available at that time; and

· Possible larger manufacturers could comply by the deadline provided some other side issues were resolved (left some hope)

· The EPA felt that the 2nd conclusion by the NAS supported its position to deny the waiver

· Court analysis:

· The court balanced the small benefit against the potential costs of a wrong decision

· The court apparently shifted the burden of proof to the EPA because the automakers had shown that no car complied

· The court held that the EPA failed to satisfy its burden

· The court mentioned that it did not want to harm companies like Ford who was already taking the lead on making necessary changes 

· Engine Manufacturers’ Association v. SCACMD

· AQMD rules that require fleets to purchase clean vehicles when purchasing new vehicles was challenged by the Engine Manufacturers’ Association

· The EMA challenged based on preemption claim per CAA§209(a)

· CAA§209(a): No State or any political subdivision thereof shall adopt or attempt to enforce any standard relating to the control of emissions for new motor vehicles or new motor vehicle engines subject to this part

· The AQMD argued that the CA exception per CAA§177 should apply

· CAA§177: Notwithstanding section 209(a), any State may adopt standards relating to control of emissions from new motor vehicles if (1) such standards are identical to the California standards for which a waiver has been granted for such model year, Nothing in this section shall be construed as authorizing any such State to take any action to create, or have the effect of creating, a motor vehicle different than a motor vehicle or engine certified in California under California standards (a "third vehicle")

· Summary of AQMD arguments:

· Rules do NOT set emissions standards

· Apply to purchasers and not manufacturers

· Do not require third vehicle

INTRASTATE TRADING PROGRAMS

· GENERAL

· Key example: reclaim

· The environmental benefit is that there is a mass cap and an incentive for innovation

· It is also an economically efficient system (theoretically)

CLEAN WATER ACT (CWA)
GENERAL

· 1972 Amendments to the Federal Water Pollution Control Act 

· Imposed technology‑based effluent limitations

· BPT (Best Practicable Control Technology)

· BCT (Best Conventional Pollutant Control Technology)

· BAT (Best Available Technology)

· BDAT (Best Demonstrated Available Technology)

· Cost could be considered as factor

· Least to most stringent (also role of cost decreases from left to right): BPT-BCT-BAT-BDAT

· Enforced through NPDES (National Pollutant Discharge Elimination System) permits per WPCA§402

· Regulates point sources

· EPA administers or delegates to states with EPA‑approved programs

· Permits must incorporate effluent limits adopted pursuant to:

· WPCA§301 (BPT by 1977 and BAT by 1983)

· WPCA§302

· WPCA§306 (new discharges, BDAT)

· WPCA§307 (toxins-EPA “ample margin of safety regulations)

· Specific sections of the act:

· WPCA§301: all point source discharges are unlawful without a permit

· WPCA§402: NPDES (see above)

· WPCA§505: authorizes citizens suits (enforce limits or EPA duty)

· WPCA§510: states can adopt more stringent standards

· 1977 Amendments (CWA) 

· Congress relaxed or completely abandoned some requirements

· Abandoned health‑based approach it had for toxics

· Deleted the 1983 deadline for BAT

· In lieu of BAT, Congress created separate categories of pollutants:

· Toxic

· BAT by 1984 for initial list of 126 “priority pollutants”

· Best available technology economically achievable

· Allowed to consider cost but no cost‑benefit analysis

· Permitted to match single best performer

· Conventional

· BCT (new standard for determining) by 1984

· Best Conventional Pollutant Control Technology

· Cost‑benefit analysis permitted (less stringent than BAT, which used to apply)
· Nonconventional

· BAT by 1987

· 1987 Amendments
· Required compliance with BAT and BCT for existing sources by 1989

· BDAT still required for new sources
· EPA only needs to “consider” cost in order to determine if reasonable for new source

· Comparing the CAA and the CWA

· Similar concepts

· Stringency of regulation by the type of pollutant (e.g., conventional vs. toxics)

· New sources regulated more stringently

· Diversity of pollutants (very diverse in water pollution)

· Technology‑based (CWA) vs. health‑based (CAA)

· The overall differences have narrowed with time

· There is large gap in the CWA- nonpoint sources

NPDES PERMITS: Jurisdiction requirements for NPDES and 404 Permits (3 requirements)

· Discharge of a pollutant
· From a point source into

· Definition per CWA§502(14): Any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged

· Sierra Club v. Abston Construction
· Strip mining activities involved; company moved soil into piles and used sediment basins to retain runoff; in cases of extreme rainfall, the basins would overflow into adjacent water bodies

· The issue was whether the overflowing water after extremely high rainfall events constituted discharge from point source

· 3 arguments were made regarding how to determine if something is a point source:

1.
Sierra Club: focused on the initial activity, the mining, that created such a source in the first place (look at original sources)

2.
Mining Company: argued that the runoff was a result of natural erosion and rainfall; the company wanted to ignore the fact that the pollution come from its mining operation (look at immediate source)

3.
US government filed an amicus brief: in taking the middle grounds, it differentiated as follows

· Surface runoff collected or channeled by the operator constitutes a point source discharge;

· Simple erosion over the material surface, resulting in the discharge of water and other materials into navigable water, does NOT constitute a point source discharge

· The court of appeals took the middle ground (as offered by the US government) and held that if the miner at least initially collected or channeled the water and other materials it would be considered a point source

· Concerned Area Residents v. Southview Farm
· Main points:

· Definition of point source should be broadly construed
· Many cows; lots of manure; rather than spreading the manure on the fields, the farm stored it in huge lagoons; liquid‑sold separation processing; citizens suits regarding nuisance, trespass, and negligence and violation of the CWA; the CWA allegations were that there was no permit to discharge pollutant into water from a point source; people had witnessed liquid manure flowing into a nearby river; the definition of point source includes a phrase specifically including a concentrated animal feeding operation

· The court of appeals agreed with the citizens group holding that the swale was a point source indicating that definition of point source should be construed broadly

· Regarding a second argument by the citizens regarding runoff stemming from rainfall, the court held that the jury could find, as it did, that if the ground was oversaturated, pollution was caused by the oversaturation of the fields (hinted that if not oversaturated, then okay to hold farm responsible)

· CAFO: the last argument was that this involved concentrated animal feeding operations; the court held that it did qualify as such despite the farmer’s argument that the farm was used to grow crops

· Waters of the United States
· Highly litigated

·  “Navigable waters” means “waters of the United States”

· Extremely broad definition of waters covered

· No need to be navigable

· EPA definition: interstate water used in commerce, their tributaries, adjacent wetlands, intrastate lakes and streams (even if intermittent)

INDUSTRY‑WIDE EFFLUENT LIMITATIONS

· Dupont v. Train
· 2 basic messages to take away from this case: 

· The EPA sets industry wide effluent regulations that are incorporated by the states (the permitting authority) into the permits; they are binding limitations

· The other message to take away: no variances are permitted for new sources

· Involved EPA action: setting of industry‑wide effluent limitations

· The industry responded that the EPA did not have the authority to do adopt such regulations

· Relevant statutory provisions implicated in this case:

· CWA§301: “Effluent Limitations”

· No discharge unless compliance with CWA§402

· Effluent limitations that require BPT shall be achieved by 7/1/1977

· By 1983, BAT for “classes and categories of sources”

· CWA§304: “Information and Guidelines”

· EPA to publish guidance for effluent limitations on existing point sources “for the purpose of adopting or revising effluent limitations”

· CWA§306: “National Standards of Performance”

· EPA to adopt regulations establishing NSPS (New Source Performance Standards)

· CWA§402: “NPDES”

· Authorizes EPA to issue permits

· Permits must require compliance with CWA§301

· Key Questions and the Parties’ Arguments:

· Who sets the effluent limitations?

· EPA: CWA§301 authorizes the EPA to promulgate regulations for classes of sources

· Industry: no authority for regulations; only description of limits to be set permit by permit

· How do those effluent limits relate to the CWA§304 guidelines?

· EPA: guidelines are supposed to aid in adopting the CWA§301 regulations

· Industry: guide permit issuer under CWA§402

· How do those effluent limits relate to the CWA§402 permits?

· EPA: CWA§402 permits incorporate across the board effluent limitations

· Industry: limits set plant by plant

· Court’s analysis:

· CWA§301: 1983 effluent limits for “categories and classes of point sources” are to be achieved

· CWA§304: for the purpose of adopting or revising effluent limitations

· CWA§509: judicial review section – “administrator’s action in approving any effluent limitation under CWA§301

· CWA§306 variance issue: no variance because:

· “Standards” is absolute

· Preferred: no discharge

· Compare to CWA§301

· Court’s holdings:

· EPA has the power under CWA§301 to issue regulations establishing effluent limitations for categories and classes of point sources

· No variance for NSPS (New Source Performance Standards)

· “Standards” is absolute

· Preferred: no discharge

· Compare to CWA§301

SETTING BPT AND BCT LIMITS

· Chemical Manufacturers Association v. EPA (CMA I)

· Holding and Key Point:

· EPA’s interpretation was reasonable

· *The cost was not so high to be arbitrary and capricious

· *The point of diminishing returns is up to the EPA’s discretion

· Industry group, CMA, was challenging the setting of the BPT limit

· According to CWA§304(b), the EPA must perform a cost‑benefit analysis for BPT

· CWA§304(b): the total cost of application of technology in relation to the effluent reduction benefits to be achieved from such application, and shall also take into account the age of equipment and facilities involved, the process employed, the engineering aspects of the application of various types of control techniques, process changes, non-water quality environmental impact…and such other factors as the Administrator deems appropriate

· Industry group, CMA, argued that the cost of additional controls was “wholly out of proportion to the benefits”

· Fundamentally, CMA argued that it was too costly and it wanted the court to apply “knee of curve” test (rate of diminishing returns theory)

· Small benefit for the high additional cost

· CMA argued that there is nothing in the statute that provides a real standard

· NRDC also challenged the EPA’s determination of BPT (argument rejected by the court for not being sufficiently demonstrated)

· It argued that BPT was supposed to be “average of the best” per the legislative history

· CMA II
· Holding and Key Point:

· EPA’s failure to consider technology was arbitrary and capricious

· NRDC’s 1st Challenge: NRDC argued that EPA should have imposed a stricter standard for BDAT because Congress intended it to be stricter than BPT and BAT

· EPA used the same cost test

· The court responded that EPA had the discretion to do so

· NRDC’s 2nd Challenge: EPA did not seriously consider better technologies

· The EPA gave examples of other technologies it considered

· It is the purpose of the notice and comment period to bring to the EPA’s attention relevant technologies

· However, the EPA should be aware of technologies that are prevalently being used

· The EPA has a duty to revise its standards periodically to keep up with changing technologies

· The court held the EPA had acted arbitrarily and capriciously in not considering the technology recommended by NRDC

WATER QUALITY STANDARDS

· They serve a secondary role in the CWA

· However, they are becoming more important recently

· They are analogous to the ambient air standards in the CAA

· CWA§303: requires states to establish WQS 

· WQS are to include:

· Designated Uses (DUs); and

· State is supposed to designate actually desired uses:

· Examples: recreation, fishing, agricultural water supply, etc.

· The state must indicate the activities it expects the particular water body will support (it is an anti‑degradation policy)

· DUs can consider economics

· DUs can differ by particular area in a single body of water

· The state has a lot of discretion is designating DUs regarding land‑use related issues

· However, the EPA can enforce its anti‑degradation policy for uses per CWA§303(d)(4)(B)

· Water Quality Criteria (WQC)

· WQCs are intended to protect the DUs

· They can be either of the following:

· Numeric ambient pollutant concentrations (usually); or

· Narrative‑form (e.g., “no toxics in toxic amounts”)

· Consideration of economics is NOT permitted in establishing WQCs

· EPA regulations require translation of WQS into enforceable permit conditions

· Consequences: more stringent EPA effluent limits can be imposed per CWA§301(b)(1)(C)

· CWA§301(b)(1)(C): “there shall be achieved more stringent limitation, including those necessary to implement any applicable water quality standard established pursuant to this chapter

· States issue permits to individual dischargers in order to meet the WQC

· Dischargers are obligated to provide the state with a certification that WQS will be preserved before obtaining permit per CWA§401(a)(1) [see PUD No. 1]

· The EPA develops these per CWA§304(a) for various types of uses

· PUD No. 1

· Holding: State may include a minimum stream flow requirement in 401 certification to enforce DU (certifications must be designed to ensure that the applicant satisfies the DUs)

· CWA§401(a)(1) refers to CWA§303, which requires states to establish WQS in order to protect DUs

· Project that does comply with DUs, does not comply with WQS

· Other authority: anti‑degradation

· Certification requirements for federal approval, per CWA§401:

· Applicant for permit must submit certification to the state that its discharge will comply with WQS

· CWA§401(a)(1): Any applicant for a Federal license or permit to conduct any activity including, but not limited to, the construction or operation of facilities, which may result in any discharge into the navigable waters, shall provide the licensing or permitting agency a certification from the State in which the discharge originates or will originate that any such discharge will comply with the applicable provisions of sections 1311, 1312, 1313 (§303 Water Quality Standards), 1316, and 1317 of this title; No license or permit shall be granted until the certification required by this section has been obtained or has been waived

· CWA§401(d): Any certification provided under this section shall set forth any effluent limitations and other limitations, and monitoring requirements necessary to assure that any applicant for a Federal license or permit will comply with any applicable effluent limitations and other limitations, under section 1311 or 1312 of this title, standard of performance under section 1316 of this title, or prohibition, effluent standard, or pretreatment standard under section 1317 of this title, and with any other appropriate requirement of State law set forth in such certification, and shall become a condition on any Federal license or permit subject to the provisions of this section

· TMDLs per CWA§303(d)

· Defined: specified maximum amount of a pollutant which can be discharged (“loaded”) into waters from all sources 

· States must identify water for which point source effluent standards are not sufficient to meet WQS per CWA§303(d)

· State must establish “Total Maximum Daily Loads” (TMDLs)

· These loads should be incorporated into planning process

· Planning process can include non‑point sources
· TMDLs are not directly enforceable (no attainment deadlines)

· Then establish Wasteload Allocations (WLAs) for individual point sources

· Dioxin Center v. EPA
· Holding: EPA may establish TMDL for toxic without first adopting a BAT effluent limit
· DOC and industry groups challenged EPA TMDL for dioxin in Columbia River; OR, WA, and ID had adopted WQS per EPA criteria; river exceeded this due to mills; the states listed the per 1313(d)(1)(A), because dioxin concentration exceeded WQS; therefore, the state, or if the state did not, the EPA, under 1313(d)(2) had to adopt TMDL for dioxin; then WLAs for individual dischargers; environmental group disagreed with TMDL; the court held that EPA’s decision was not arbitrary and capricious; industry argued that the plain language of 1313(d)(1)(A) prohibits TMDL until effluent limits prove ineffective
· 1313(d)(1)(A) requires listing if “the effluent limitations required by section 1311(b)(1)(A) and section 1311(b)(1)(B) of this title are not stringent enough to implement any water quality standard applicable to such waters”

· Pronsolino
· Pronsolinos sought timber harvesting permit from CA Dept of Forestry; EPA set TMDL 60% below historical loadings; as a result the Dept of Forestry and the RWQCB required mitigation measures in permit to meet TMDL; mitigations would cause lost profits exceeding $12M; the Pronsolinos challenged EPA’s authority to impose TMDLs where no point sources existed
· CWA “carrot and stick approach” to nonpoint pollution
· No direct mechanism in the CWA to control nonpoint source pollution

· Instead, use the “threat and promise” of federal grants to the states to accomplish this task

· This recognizes, preserves, and protects the primary responsibilities and rights of the states to prevent, reduce, and eliminate pollution and to plan the development and use of land and water resources

· WQS are required for all waters regardless of sources of pollution
· If the state fails to satisfy WQS, the EPA must step in and do so

· Purpose of WQS per CWA§303(c)(2)(A): WQS shall protect the public health or welfare, enhance the quality of water and serve the purposes of this chapter and shall be established taking into consideration their use and value for public water supplies, propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and other purposes

· WQS shall include criteria for all listed toxic pollutants as necessary to support DUs
· Listing per CWA§303(d)(1)(A): states are required to identify the waters within their boundaries for which the effluent limitation required by CWA§301(b)(1)(A) and CWA§301(b)(1)(B) are not stringent enough to implement any WQS applicable to those particular waters
· State must establish TMDLs for these identified waters in order to implement WQS [CWA§303(d)(1)(C)]

· EPA must approve TMDL

· After EPA approval, state incorporates TMDL into its “continuing planning process” under CWA§303(e), which gives some operational force to TMDLs

· EPA may approve the state’s “continuing planning process” if it includes, inter alia, area‑wide waste management plans for nonpoint sources of pollution and adequate implementation, including schedule of compliance for WQS [CWA§303(e)]

· “The Upshot”
· The CWA leaves to states the responsibility to develop plans to achieve WQS if point source control are NOT adequate

· The CWA provides federal funding for implementation of EPA‑approved plans

· Interpretation Issue: do the identification (listing) and TMDL requirements apply when there are no point sources contributing to the pollution of a water body?
· No debate that listing and TMDLs are required if point source effluent limits “are not stringent enough” to achieve WQS

· Pronsolinos arguments:

· TMDLs are required for waters where effluent limitations fail to achieve water quality

· There must be effluent limitations to begin with

· EPA arguments:

· TMDLs are required where effluent limitations are insufficient to implement WQS 

· Not limited to waters initially affected by effluent limitations

· *Court’s Analysis of Interpretation Issue:
· *Summary: EPA regulations regarding TMDLs apply regardless of the type of pollutant source

· Consistent interpretation

· Chevron deference applies

· EPA regulations define TMDLs as the sum of:

· Individual wasteload allocations for existing or future point sources; and

· Load allocations for existing or future nonpoint sources and natural background

· Under these regulations, TMDL could apply even though point sources have zero allocation
· EPA Regulations also state that water quality plans must include, inter alia, “nonpoint source management and control”

· Structure of Act Issue:
· Pronsolinos arguments:

· CWA distinguishes between point an nonpoint sources; therefore such a distinction must be read into CWA§303(d) – cited 2 other CWA sections where the distinction was made (§§208 and 319)

· Both of the cited sections authorize federal funding of state programs to control nonpoint pollution

· Court’s response:

· Point sources treated differently from nonpoint sources for many purposes, but not all

· No such distinction exists in CWA§303(d)

· The court refused to draw a “structural inference” that only the 2 cited statutes govern nonpoint sources (just because not explicitly mentioned in other pertinent sections of the Act)

· Federalism Issue:
· Pronsolinos arguments:

· The EPA is intruding into the state’s traditional role regarding land use

· Court’s response:

· TMDL does not specify amount allowed pollution from specific parcels of land or what measures state should take to achieve compliance

· It only limits by broad categories of nonpoint sources

· TMDL implementation and monitoring are state responsibilities

· CA can choose both if and how to implement TMDL

· Must be implemented only to the extent a state wishes to avoid losing grant money

· There are no provisions otherwise requiring implementation of CWA§303 plans or providing for their enforcement

RISK MANAGEMENT AND SCIENTIFIC UNCERTAINTY

GENERAL

· Risk: the probability of harm occurring

· Tremendous uncertainty

· Scientific

· Epidemiology

· Animal studies

· Extrapolation to humans

· The problem stems from scientific uncertainty
· Rules concerning risk assessment, causation, presumption, sharing of liability, and scope of judicial review become critical

· 4 steps in risk assessment and management:

1.
Hazard identification

2.
Dose‑response evaluation

3.
 Exposure assessment

4.
 Risk characterization

· Acceptable Level of Risk: what constitutes an acceptable level of risk?

· Issues that come up when addressing such a question include:

· Comparative risk

· Artificial vs. natural risks

· Voluntary vs. involuntary risks

· Dreaded risks

· Distribution of risks

· Chlorine Council:

· Facts: a 1994 proposed rule included a zero MCLG (based on the absence of data suggesting a higher threshold was satisfactory; no safe level); as a result, the EPA used the default assumption of linear extrapolation, meaning that if the contaminant causes cancer at any exposure, it must cause it at every exposure; the 1996 SDWA Amendments set a November 1998 deadline for rules regarding disinfectants and byproducts; in 1998, an advisory panel recommended a nonlinear approach to determine the MCLG level; the EPA agreed with the advisory panel and set the MCLG at a particular level (300 ppb); nevertheless, the EPA, later that same year, adopted a zero MCLG and the Chlorine Council objected; the day of oral argument, a report was release that concluded/recommended a nonlinear approach; EPA refused to defend its original decision to use a linear approach and moved to vacate the zero MCLG; Court held that motion to vacate does not obviate the need for a decision

· Chlorine Council’s Argument:

· EPA violated its statutory duty to use “best available evidence,” citing a particular SDWA provision

· The SDWA (Safe Drinking Water Act) was the focus in this case

· The MCLG (Maximum Contaminant Level Goals) and MCL (Maximum Contaminant Level) were of particular concern

· MCLG: level at which no known or anticipated health effects will occur and adequate margin of safety

· MCL: required to be as close to the MCLG as is feasible

· EPA’s claims and court’s responses:

· EPA Claim No. 1: precedential step

· EPA Claim No. 2: EPA did not have the time to fully investigate the report that recommended nonlinear approach

· Court’s response: the EPA may not reject best available evidence because of the possibility of contradiction in the future (this is always the case)

· EPA Claim No. 3: EPA argued that it needed time to reevaluate one of its assumptions

· Court’s response: that does not justify a zero level MCLG

· EPA Claim No. 4: MCLG has no actual effect

· Court’s response: the EPA may not disregard its own findings

· EPA Claim No. 5: not the ultimate decision; it was simply an interim decision pending full review of the report

· Court’s response: decision must be based on best evidence at the time of rulemaking; statute applies to any agency action, including an interim action

· Contexts for Regulating Risk Involving Scientific Uncertainty:

· Judicial: based upon proof in court (per Reserve Mining)

· Administrative: based on rulemaking record (per Industrial Union)

· Reserve Mining:

· Facts: asbestos‑containing mining byproducts discharged into Lake Superior triggered EPA abatement action

· Holding: in light of uncertainties involved and the potentially serious consequences of the abatement, the mining company was given a reasonable time to stop the discharge (compromise)

· The court focused on the following 3 questions:

· Is there a risk to public health?

· Is the risk legally cognizable?

· What should be the remedy?

· Question No. 1: Is there a risk to public health?

· Evidence of risk to public health: (1) tissue study of Duluth residents; (2) animal studies regarding penetration of GI mucusa; (3) increased rate of GI cancer from occupational exposure

· Question No. 2: Is the risk legally cognizable?

· The statute authorizes action by the US to abate discharge violating WQS and endangering health or welfare

· The court held that “endanger” was used in a precautionary or preventative sense, which included potential as well as actual harm

· Question No. 3: What should be the remedy?

· Court determined there was a low probability of harm but the consequences were very serious; however, it did not agree with the trial court’s ruling for immediate closure; the court felt that industry should have a reasonable time within which to stop discharge

· Ethyl Corp:

· Note case regarding precautionary statute

· The court upheld decision by EPA to prohibit lead additive

· Policy: risk management involves policy judgments rather than just factual determinations

· Awaiting certainty will not allow preventative regulation

· Rigorous step‑by‑step proof of causation is not required where the statute is precautionary

· Industrial Union:

· Key points:

· Agency (US Labor Secretary) did not attempt to carry its burden of establishing that proposed OSHA standard was more likely than not to prevent harm

· The agency did NOT have the duty to calculate exact risk; the statute only required “best available evidence” and permitted the agency to make assumptions (however, the court did not feel that the agency had met this minimum burden)

· The court wanted to make sure that the agency still had discretion (however, it must meet the minimum requirements of the statute, e.g., using best available evidence)

· OSHA standard involving toxic substance

· OSHA definition of “standard”: reasonably necessary or appropriate to provide safe or healthy employment or places of employment

· OSHA standard regarding toxics: the standard should most adequately assure, to the extent feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health or functional capacity

· OSHA determined there was no safe level and set the regulation to guarantee free of any risk of material health impairment (however small that risk might be)

· Come as close as possible to that level short of shutting down entire industry (some consideration of effect on industry but not a whole lot)

· Industry argued for a cost‑benefit analysis

· Court’s holding:

· OSHA intended to require elimination, where feasible, only of significant risk; therefore, the agency needed some threshold finding that workplace was not safe (some risk does not mean “unsafe”)

· The court reasoned that without the threshold requirement, the agency would have unprecedented power over industry

· Allocation of burden on proving that a “significant risk” existed: because of scientific uncertainty, precise quantification of risk is impossible

· The court determined the burden was with the agency to show that more likely than not, long‑term exposure to the proposed standard presents a significant risk of material impairment

· Ordinarily the proponent of the rule has the burden of proof (i.e., the agency); however, in some statutes involving toxics, Congress has shifted the burden to the industry (not so here)

· Court pointed to inadequacies in the agency’s findings

· American Textile:

· Key points:

· The court held that the agency was NOT required to conduct a cost‑benefit analysis because costs and technology were already to be considered with the feasibility requirement in the act

· Brown Lung Disease was at issue; following Industrial Union, OSHA deleted provisions of cancer policy requiring automatic setting of lowest feasible level without determining risk significance

· Industry argued that OSHA should have conducted a cost‑benefit analysis; the agency argued that OSHA requires standards that reduce risks to the extent technologically and economically feasible (i.e., the act did not go as far as to require a cost‑benefit analysis)

ENVIRONMENTAL JUSTICE

GENERAL

· Conclusion from a 1992 EPA report: racial minorities and low income populations experience higher than average exposures to selected air pollutants and hazardous waste facilities

· A 1992 National Law Journal article concluded that penalties for violating environmental laws and policies in “white” areas were higher than in minority areas

· EPA definition: “The fair treatment of people of all races, cultures, incomes, and educational levels with respect to the development and enforcement of environmental laws, regulations, and policies.  Fair treatment implies that no population should be forced to shoulder a disproportionate share of exposure to the negative effects of pollution due to lack of political or economic strength.”  

· Policy Issues:

· Localized toxics impacts

· Cumulative impacts

· Public involvement in decisionmaking

· Funding control programs in environmental justice areas

· Credit programs and concentration of emissions

· General plans

CIVIL RIGHTS LITIGATION

· Little success in litigation based on Federal Civil Rights Laws or EPA administrative review channels

· Title VI of the 1964 Civil Rights Act prohibits discrimination in programs receiving federal funding

· Regulations prohibit disparate impact (non‑intentional)

· SCCIA v. NJDEP: held there is no private cause of action for non‑intentional discriminatory impacts

EXECUTIVE ORDER

· Executive Order 12898 (1994) by President Clinton

· Each federal agency shall make achieving environmental justice part of its mission by identifying and addressing, as appropriate, disproportionately high and adverse human health or environmental effects of its programs, policies, and activities on minority populations and low income populations

· However, the executive order stated that the guidelines for internal agency action did not create any right of judicial review

· EPA administrative tribunals have held that compliance with applicable air quality standards precludes a finding of disparate impact under Title VI

REGULATION OF TOXIC SUBSTANCES

TOXIC SUBSTANCES CONTROL ACT (TSCA)

· Purpose: pollution prevention
· To develop data on environmental effects of chemicals from:

· Manufacture 

· Processing

· Use

· Distribution

· Disposal

· Excluding drugs and pesticides (covered by another federal statute)

· To regulate in order to prevent “unreasonable risks”

· TSCA§4: Testing
· Authorizes the EPA to adopt rules requiring testing a chemical substance if: 

· There is insufficient data exist regarding the substance; and
· One of the following:

· The substance may present unreasonable risk of injury to health or the environment; or
· The substance may enter the environment in substantial quantities or there may be significant human exposure
· Testing rules can apply to manufacturers or processors of such substances

· Consent 

· Other:

· Unlike for food, drugs, and pesticides, the EPA must first overcome a presumption of safety before requiring testing

· EPA now uses consent agreements to ensure testing is adequately performed

· TSCA§5: New Chemicals
· Regulations are more stringent than for existing

· Notice to EPA is required before manufacturing a new chemical substance

· Data must be submitted to the EPA showing absence of unreasonable risk

· TSCA§5(e): Pre-manufacture Notice

· See Corrosion Proof Fittings (below)

· If the EPA finds information is insufficient for reasoned evaluation and substance (1) may present unreasonable risk or (2) will be produced in substantial quantities and either enter environment in substantial quantities or may be significant human exposure—

· EPA can issue proposed order prohibiting manufacture etc

· Order goes into effect unless manufacturer objects

· If manufacturer objects, EPA may seek injunction & court must issue injunction if it finds (1) or (2) above

· TSCA§6: New and Existing Chemicals
· This section applies if there is a reasonable basis to conclude that the substance poses an unreasonable risk to health or the environment

· Corrosion Proof Fittings (see below)

· Standard of review: per Corrosion Proof Fitting, the standard of review is substantial evidence - not as deferential to the agency; more likely to result in the overturning of the agency’s action (this heightened standard of review usually exists when the rights of an individual company are being decided)

· EPA had burden to justify that the product presents an unreasonable risk

· Heavier burden was required for a ban

· The EPA is authorized to issue rules that apply a variety of restrictions on such substances in order to adequately protect against such risk

· EPA is required to do this using the least burdensome requirements (Corrosion Proof)

· The EPA may regulate the following in order to accomplish the Act’s purpose:

· Prohibition or limitation on total amount

· Concentration

· Uses

· Processing

· Manufacture

· Distribution

· Method of disposal

· Warnings

· Instructions

· Others

· NRDC

· Facts: EPA allowed voluntary testing agreements in lieu of rulemaking; NRDC brought suit because it claimed EPA failed to comply with TSCA§4 testing requirements; NRDC was able to bring suit because the Act contains a citizens suit provision; NRDC was opposed to this because the chance of abuse and possible harm resulting from EPA’s preferred method

· Key point/holding:

· The EPA is required to adopt specific testing rules

· Unlike for food, drugs, and pesticides, the EPA must first overcome a presumption of safety before requiring testing

· EPA now uses consent agreements to ensure testing is adequately performed

· Corrosion Proof Fittings

· Holding: 

· The court held that there was insufficient evidence to justify ban on 2 grounds (TSCA§6 was not satisfied)

· Failure to consider all necessary evidence

· Failure to give adequate weight to statutory language regarding least burdensome

· The court held that TSCA is NOT a “zero risk” statute

· Tells us that TSCA is designed to balance various interests and may potentially have a chilling effect on technological innovation

· The case involves the EPA proposed ban on asbestos; the EPA wanted a total ban on asbestos (if found that it constituted an unreasonable risk; planned to carry out the ban under 3 distinct stages)

· Standard of review: the court first discussed the standard of review

· Substantial evidence: not as deferential to the agency; more likely to result in the overturning of the agency’s action (this heightened standard of review usually exists when the rights of an individual company are being decided)

· Burdens:

· Presumption of validity

· EPA had burden to justify that the product presents an unreasonable risk

· Heavier burden was required for a ban

· Alternatives: the EPA refused to consider harm resulting from substitutes

· EPA argued that it should not delay decisions about well‑recognized serious risks

· The court had 2 problems with the EPA’s argument:

· Cannot conduct proper cost‑benefit analysis without evaluating substitute; and

· Otherwise, cannot determine whether safety is improved

· The court stated that EPA was not required to evaluate all substitutes; however if someone brings an alternative to the EPA, the EPA is obligated to evaluate it

· As a result, parties challenging EPA regulation usually attempt to present many substitutes

HAZARDOUS WASTE LIABILITY

RCRA

· Primarily a prospective statute

· RCRA does NOT require clean up of hazardous waste or penalties (it is strictly a forward‑looking act)

· “Cradle to grave” regulation; covers:

· Hazardous waste treatment

· Storage

· Disposal

· Provides standards that apply to:

· Generators

· Transporters

· Disposal Sites

· Purpose: to protect human health and the environment

· Example: e.g. records, labeling, container requirements, manifest system to ensure processing on site or at permitted facility, and location, construction & operation of TSD facilities

· Enforcement:

· Permit system under §3005

· States may be delegated is they have as stringent requirements

· Criminal and civil penalties for noncompliance

· “Hazardous waste” is a subset of “solid waste” (however, no need to be in solid form)

· Definition of “solid waste” per §1003(27):

· Any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material resulting from industrial, commercial, mining, and agricultural operations, and from community activities, but does not include…

· American Mining (see below)
· Congress defined solid waste as discarded material and materials destined for immediate reuse in ongoing process are not discarded

· 2 ways to be qualify as a “hazardous waste”:

· Satisfy an EPA‑identified characteristic (“characteristic” wastes); or

· Ignitability

· Corrosivity

· Reactivity

· Toxicity 
· (see Edison Electric for case involving the EPA’s determination of toxicity)
· Per Chemical Waste Management:
Dilution can be the solution to pollution:

· For ignitable, corrosive, or reactive “characteristic” wastes, “treatment” may include dilution

· For “EP” (extraction procedure) toxic wastes, cumulative impacts are of concern; therefore, no dilution is permitted (technology‑based treatment is required)

· Also, treatment for toxic wastes can be required to be safer than “characteristic level”

· Specifically listed material that is hazardous waste if discarded

· Basic requirements for regulated:

· Generators:

· Must determine is waste is hazardous

· If so, they must label and placard waste for off-site transport

· They must also prepare manifest

· Transporters: 

· Must carry placard and manifest

· TSD Facilities (e.g., incinerators, landfills, surface impoundments): 

· Must satisfy technical standards for the type of facility they operate

· For example: landfill operators must provide liners and leachate collection to protect groundwater

· Land Disposal

· The Hazardous Solid Waste Amendments of 1984 phased out land disposal of hazardous waste; they prohibited land disposal unless:

· Treated to meet certain EPA standards; or
· The EPA was required to adopt treatment standards (Chemical Waste Management v. EPA challenged the EPA treatment measures – see below)

· See the case for a discussion of the Derived‑from Rule , Retroactivity, and Mixture Rule
· The EPA determined the waste will not migrate from the disposal unit

· The 1984 amendments prohibit the storage of wastes unless:

· such storage is solely for the purpose of the accumulation of such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment or disposal [§3004(j)]

· Edison Electric II: utilities sought review of the EPA regulations implementing §3004(j)

· The regulation shifted the burden (permitted storage for up to 1 year unless the agency can demonstrate that it was not solely for the purpose of accumulation to facilitate proper treatment or disposal)

· Beyond the 1 year, the operator bears the burden

· Holding: the court held that the statute spoke directly to the issue at hand; namely, that the storage is permitted only for the purpose of accumulation (not to solely facilitate disposal); capacity variances were available for up to 2 year; in essence, however, the statute was technology‑forcing and the court was unwilling to change that

· USTs: the amendments also authorized the regulation of underground storage tanks containing petroleum products

· Monitoring and performance standards can be delegated to the states

· 1988 regulations have owners of USTs 10 years to remove or upgrade

RCRA CASES

· American Mining 

· Holding: Congress defined solid waste as discarded material and materials destined for immediate reuse in ongoing process are not discarded

· The dissent argued that the statutory definition was functional – if waste is in contact with land or water it poses a risk that Congress intended to eliminate (the intent to reuse is irrelevant)

· Other cases holding following American Mining regarding related issues:

· AMC II: sludge from wastewater stored in surface impoundment to be processed later fro metals recovery was determined to be solid waste

· American Petroleum: materials after arrival at reclamation facility are still solid waste

· Association of Recyclers: materials stored for reclamation does not make them discarded (immediate reuse means “direct”, not “at once” with respect to time)

· This case dealt with the definition of “solid waste”

· The EPA defined “solid waste” as abandoned by being disposed of, or incinerated; or stored, treated or accumulated before and in lieu of those activities

· Recycling activities: under the EPA’s definition, certain products found common in recycling activities qualify as solid waste (5 categories of secondary materials are ‘solid waste’ if disposed of, burned for energy, reclaimed or accumulated speculatively

· Exception: if substance is used in an industrial process to make a product

· Industry challenged the scope of regulation arguing that:

· The scope of regulation was contrary to the statutory definition

· The EPA authority was limited to materials discarded or intended for discard

· EPA rules regulate in process secondary materials not discarded

· Chemical Waste Management v. EPA 

· The court discussed 3 principles the EPA had adopted:

· Derived-from Rule:

· Waste generated from TSD (transport/storage/disposal) of hazardous waste is itself hazardous waste

· “Waste‑code carry through principle”

· Retroactivity:

· Actively managed leachate is hazardous waste even if it is from wastes not designated as hazardous waste when initially disposed

· RCRA does not require clean up of hazardous waste or penalties (it is strictly a forward‑looking act)

· Mixture Rule:

· Mixtures are presumptively hazardous

· Contaminated environmental media (soil and groundwater) is hazardous waste

· Fair to shift the burden on the operator to establish that its waste mixture is not hazardous through the delisting process

· Holding:

· In regards to the challenge of the retroactivity aspect, the court held that even though it generally disfavors retroactive rules, this one only applied if managed actively after the effective land disposal date; therefore okay

· The court determined that mixtures of hazardous waste and media are presumptively hazardous themselves; the court determined it was fair to shift the burden on the operator to establish that its waste mixture is not hazardous through the delisting process

· Edison Electric
· This case challenged the EPA‑designated method of determining leaching potential

· The EPA had adopted the TCLP procedure for determining leaching potential

· The challengers argued that the procedure in place was not accurate

· They argued it would be highly unlikely that high volume mineral wastes would be disposed of in MSW landfills such as the one at issue

· Industry challenged on grounds that there was a statutory mandate for a more accurate testing procedure

· The EPA had decided to reject “management based” approach of developing separate a test for each category of waste; instead, it had decided to adopt a single test, TCLP, regardless of the type of waste

· Holding:

· The court held that EPA’s interpretation of the statute requiring a more accurate procedure was reasonable (lots of deference given)

· However, the court determined that the EPA had failed to demonstrate that the TCLP method bears a reasonable relationship to mineral wastes (EPA was required to demonstrate that low volume mineral wastes had been deposited in MSW landfills)

· The court pointed to the lack of evidence of low volume mineral wastes ever being deposited in MSW landfills and the lack of evidence that mineral wastes were exposed to MSW landfill conditions

DISCLOSURE PROGRAMS

· Emergency Planning and Community Right to Know Act (1986)

· Basics of the Act:

· Requires annually reporting of usage, properties, and releases of hazardous materials

· Uses the “Toxic Release Inventory” (TRI) reporting system per §313 of the Act

· Requires reporting for all media, including:

· Air, water, injection wells, landfills, etc.

· Permits citizens suits 

· 25% of the penalties go to the successful plaintiff

· Private citizen must provide Attorney General 60 days notice prior to filing suit

· The notice is required to have a certificate of merit, verifying that an expert has certified

· Permits penalties and injunctive relief (Consumer Advocacy)

· 25% of the penalties go to the successful plaintiff

· Purpose:

· To facilitate emergency planning with respect to hazardous substances

· Creates a market incentive for reductions

· These are less controversial than emission limitations

· However, cannot predict how effective these will actually be in reducing emissions

· Proposition 65 (California) – Safe Water and Toxic Enforcement Act of 1986

· This law is different than all the rest we have studied up until now in 2 basic way:

· This is a state law (not federal)

· It was enacted by a state initiative

· Purpose:

· To prevent exposure to toxics through the water and other means

· Two approaches to managing risk:

1.
Warning Requirement [Health and Safety Code §25249.6]

· No person in the course of doing business shall knowingly and intentionally expose any individual to a chemical known to the state to cause cancer or reproductive toxicity without first giving clear and reasonable warning to such individual, except as provided in section 25249.10

· Warning exemption (see below)

2.
Discharge Prohibition

· No person in the course of doing business shall knowingly discharge or release a chemical known to the state to cause cancer or reproductive toxicity into water or onto or into land where such chemical passes or probably will pass into any source of drinking water
See Lungren
· “Source of drinking water”: defined as (1) present source of drinking water, or (2) Water which is identified or designated in a water quality control plan adopted by a regional board as being suitable for domestic or municipal purposes

See Consumer Advocacy
· Passive migration is not sufficient

· The presence of contaminants from a past discharge in NOT sufficient to satisfy the statute

Knowledge requirement

· Knowingly refers only to knowledge of the fact that a discharge of, release of, or exposure to a listed chemical is occurring

· Per §12102(n) “Knowingly” refers only to knowledge of the fact that a discharge of, release of, or exposure to a chemical listed pursuant to Section 25249.8(a) of the Act is occurring. No knowledge that the discharge, release or exposure is unlawful is required. However, a person in the course of doing business who, through misfortune or accident and without evil design, intention or negligence, commits an act or omits to do something which results in a discharge, release or exposure has not violated Sections 25249.5 or 25249.6 of the Act.
Discharge exemption (see below)

· Exemptions:

· Warning Exemption: where the responsible person can show that exposure poses no significant risk

· Section 25249.6 shall not apply to any of the following: (c) an exposure for which the person responsible can show that the exposure poses no significant risk [§25249.10]

· Important to remember that responsible person carries the burden

· Discharge Exemption:

· Not discussed in class

· Other Prop 65 Basics:

· List of chemicals [Health and Safety Code §25249.8]

· The agency may adopt regulations as necessary to implement the proposition and further its purposes [Health and Safety Code §25249.12(a)]

· Human consumption of food is not “exposure” if the person who is responsible for the exposure can show chemical is “naturally occurring” (Nicole-Wagner)

· “Naturally occurring” if a natural constituent; or

· Solely a result of absorption or accumulation of chemical naturally present in the environment [§12501]

· Nicole-Wagner:

· This case deals with Prop 65’s warning requirement

· The responsible agency determined that human consumption of food is not “exposure” if the person who is responsible for the exposure can show chemical is “naturally occurring”

· “Naturally occurring” if a natural constituent; or

· Solely a result of absorption or accumulation of chemical naturally present in the environment [§12501]

· Court’s reasoning and holding:

· Statute is silent regarding naturally occurring toxins

· Court attempted to find the intentions of the electorate: the court attempted to find “subtle expressions” of intent in the statute and the ballot arguments to support the agency’s regulation

· The court determined that the purpose of the act was to regulate the deliberate adding of substances added or put into the environment

· Also, the act was supposed to target businesses that know they are adding such substances into the environment (manmade carcinogens) 

· Court held that the exception for naturally occurring substances will strengthen the warning impact (because more warning would dilute their effectiveness)

· Lungren:

· Holding: the court agreed with the AG, determining that “source” includes from the natural source to the faucet

· The court examined the dictionary definition of “source”

· Also, it examined the legislative history

· It focused on the “into water” or onto “land” provisions of the proposition

· Prop 65 at issue in this case: whether faucets were “sources of drinking water” to satisfy the discharge prohibition section (2nd inquiry) of Prop 65

· This was an enforcement action by State Attorney General (he was the plaintiff in this case); AG argued that the faucets were “sources” until out of the tap and therefore defendants were violating Prop 65

· The defendants were faucet manufacturers whose products allegedly leached toxic chemicals into drinking water

· Consumer Advocacy:

· Holding/key message: need an active discharge

· The presence of contaminants from a past discharge in NOT sufficient to satisfy the statute

· This was a citizens’ suit under Prop 65

· The alleged violation was that the defendants used to have gas stations under which certain chemicals would seep into the ground (passive migration)

· The court’s analysis:

· It examined dictionary definitions and determined that the act intended an active concept of discharge

· It examined the ballot materials and focused on words like “put,” “dump,” (again, suggesting an active concept)

· It examined the purpose of Prop 65

CERCLA

GENERAL

· Purpose: to deal with abandoned sites and the issue of insolvent owners and operators

· Basic Theory of the Act:

· Government is given authority to clean up (superfund) sites and recover costs later (clean it up first and chase the money later)

· Liability for all parties involved in waste disposal

SPECIFIC PROVISIONS OF CERCLA

· §104: CERCLA’s general provision

· If there is a release or a substantial threat of a release of:

· A hazardous substance; or

· Any contaminant posing imminent and substantial endangerment to public health or welfare

· The EPA may take removal or remedial action

· Consistent with the National Contingency Plan (NCP)

· §107: Liability

· The following parties are liable under the Act: (see below for additional notes on responsible parties)

· Present owner [§107(a)(1)]
· Owner at the time of disposal: per §107(a)(2), any “person” who owned the facility when hazardous substances were deposited

· Very low standard to satisfy once established that entity was the owner at the time of disposal

· Nearly impossible to use a §107(b)(3) defense; any direct or indirect contractual relationship will suffice liability

· Site owners have the burden of proof

· Ignorance is NOT bliss (in Monsanto, the court rejected the landowners’ argument that they did not know for what the land was being used

· See “due diligence” discussion below

· Focus on who had control of the waste when it come to determining who had possession (per Northeastern)

· Arranger for disposal

· §107(a)(3): “any person…” [“person” also mentioned in §§107(a)(2) and (4)]

· “Person” defined in §101(21) includes individuals

· Transporter who decided where to take waste  [§107(a)(4)]

· Due Diligence – Innocent Landowner

· Affirmative obligations for due diligence if you want to be an “innocent landowner”

· Strict liability applies

· Joint and Several Liability applies (differing views among the circuits)

1.
“Moderate” approach that uses equitable “Gore Factors”

· More favorable to apportionment and avoiding joint and several liability

2.
Equitable factors play NO role in making decision to impose joint and several liability (4th Circuit, Monsanto)

· However, the equitable factors are important for contribution

3.
Defendant may escape liability if it proves its wastes did not cause response costs (3rd Circuit, Alcan)

· Main issue is divisibility of harm
· Contribution (see below)

· There exists an exclusion for petroleum

· Limited affirmative defense per §107(b)(3) based on complete absence of causation

· See Monsanto
· Response Costs:

· Must be consistent with NCP (National Contingency Plan)

· When the government brings suit, the burden of proof is on the responsible party to show that costs were inconsistent with the NCP (arbitrary and capricious standard applies, per Northeastern)

· Nongovernmental parties have the burden of proving that their response costs are consistent with the NCP

· Recovery allowed: may recover only cost of containing and cleaning up the hazardous waste

· Limitations: cannot recover the following

· Lost property value

· Lost income

· Medical monitoring costs

· Attorneys fees (except for work closely related to the actual containment and cleanup, e.g., attorneys fees related to the identification of RRPs)

· Contribution

· §113(f): party may seek contribution from any person who is liable or potentially liable under §107(a) during or following any civil action under §106 or §107(a)

· Court may use equitable factors to determine contribution

· The court has a lot of discretion to determine what is fair and equitable when determining contribution (per Monsanto)

· Liability under §107(a) does NOT preclude zero contribution

· Private parties reimbursement: most courts have held that civil actions under §107(a) may only be brought by innocent parties that have undertaken cleanup
· Akzo: landowner PRP (potentially responsible party) who is not responsible for causing hazardous materials on property may bring a §107(a) action

· Several Liability: contribution usually held to be several, not joint and several

· Therefore, can only get contribution to the extend that party was responsible

· Alternatives to EPA suit under §107(a)

· §106: alternative to EPA suit under §107(a)

· If imminent and substantial endangerment due to actual or threatened release of hazardous substance, the EPA may seek injunctive relief for removal or remediation

· Under this administrative order, the EPA may seek fines of $25,000 per day from the party (capped at 3 times the response costs)

· Suits by parties other than EPA or state

· §107(b)(4)(B): parties other than the EPA or states can file an action against the responsible party or parties to recover for necessary response costs 

· Must be consistent with NCP (National Contingency Plan)

· Court have held that such other parties include:

· Adjoining landowners

· Cities

· Recovery allowed: may recover only cost of containing and cleaning up the hazardous waste

· Limitations: cannot recover the following

· Lost property value

· Lost income

· Medical monitoring costs

· Attorneys fees (except for work closely related to the actual containment and cleanup, e.g., attorneys fees related to the identification of RRPs)

· RCRA was claimed as an alterative basis for recovery to CERCLA

· RCRA§7003: if “past or present handling, storage, treatment, transportation or disposal of any solid waste or hazardous waste may present an imminent and substantial endangerment to health or the environment, the Administrator may bring suit . . . against any person (including any past or present generator, past or present transporter, or past or present owner or operator of a treatment, storage, or disposal facility) who has contributed or who is contributing to such handling, storage, treatment, transportation or disposal . . . to take such . . . action as may be necessary

· The court held that RCRA§7003 imposes strict liability upon past offsite generators and handlers of hazardous waste

· Permits injunctive relief

· Does not require violation of a regulation

· Imposes liability on corporation and responsible officers

· Under RCRA, both public and private plaintiffs are permitted

· RCRA§7003 applies to actions by the US

· RCRA§7002 authorizes citizens suits similar to RCRA§7003

· No response costs under RCRA: RCRA does NOT authorize recovery of response costs like CERCLA does

· CERCLA generally does not provide private injunction remedy

· The closest this is a CRCLA§106 action by the government for “imminent and substantial endangerment”)

· Identification of Responsible Parties

· ARRANGERS AND TRANSPORTERS:

· Per US v. Cello-Foil, the inquiry is whether the transaction at issue included an arrangement for the disposal of hazardous substances

· May be inferred from the totality of circumstances
· CERCLA§127 grants relief from liability to person who arranged for recycling if reasonable care to determine recycling facility complies with applicable laws

· Arranger liability can reach corporate officers and parent corporations, per US v. TIC

· The issue in US v. TIC was whether there was actual control, directly or indirectly, over the arrangements for disposal

· No liability simply because of status as an officer of a corporation, per US v. USX

· Officer must have actively participated in the liability‑creating conduct

· Liability applies to subordinate with a showing of knowledge and acquiescence

· OWNERS AND OPERATORS:

· Per §107(a)(1) and (2): there is liability for both the current owner and the owner at the time of disposal

· NPL (National Priorities List) listing is not necessary for liability

· No liability for CEO and shareholder if they were not involved in the decisionmaking, per Riverside Market v. IBP

· Environmental contractors are liable as operators if they had control over monitoring wells that dispersed contamination, per Geraghty v. Conoco

· Parent company not liable unless actively participated in operations of the facility specifically related to pollution or can pierce the corporate veil, per US v. Bestfoods

· Innocent Landowners - the term is a term of art that is defined in CERCLA

· §101(35)(a) and (b): parties who acquire property without reason to know of disposal

· Need due diligence and to take subsequent reasonable steps towards stopping then‑current and future release and to prevent or limit any human, environmental, or natural resource exposure to substance

· “due diligence”: pursuant to “standards and practices” to be established by the EPA

· Per §107(q), the owner of contiguous property is not an owner or operator if he did not cause or contribute to the release, takes responsible steps, etc. (see text page 770)

· Passive Intervening Landowners: courts differ on this issue depending on their interpretation of “disposal” per §107(a)(2)

· Some courts have held that owner can be liable due to leaking

· Some court have held that gradual spreading does NOT create liability

· Some courts have held that NO liability for passive migration in soil, but liability for continued leaking from storage tanks

· SUCCESSORS:

· A successor, e.g., purchaser of assets, can be liable using state law principles

· Liability is usually narrow construed in these situations (e.g., if successor agreed to assume the liability; mergers; continuing business enterprise; fraud)

· Per §107(e), an agreement cannot transfer liability to another person

· This does NOT bar agreement to insure or indemnify

· These types of insurance and indemnification agreements are becoming common in real property transactions

· LENDERS:

· Per §101(20)(a), a person holding indicia of ownership primarily to protect security interest is excluded from the definition of “owner or operator”

· Such parties could be liable if they actually participated in management or operational affairs, per §101(20)(a)&(f)

· Settlements

· Per §113(f)(2), settling PRPs are not liable for contribution

· Encourages PRPs to settle

· Cannons Engineering: 

· 4 sites were identified by the EPA as superfund sites; the EPA investigated who was responsible for the contamination and dividend the parties into de minimus PRPs (less than 1% responsible) and major PRPs (more than 1%); all de minimus PRPs received the same settlement offer; those slightly above the 1% threshold challenged the settlement offer, arguing that they be treated the same as the de minimus PRPs

· The court upheld EPA’s decision – rarely will courts second‑guess such settlement offers

· The court’s approach to considering the settlement: (1) Procedural fairness; (2) Substantive fairness and (3) Fidelity to the statute

CERCLA CASES

· Monsanto

· Holding: the court broadly held the statute with respect to “such hazardous substances”

· The government has to show that the D’s waste got to the contaminate site

· However, the government does NOT need to show that the contaminated waste actually belonged to the D – chemical similarity in the waste is sufficient for liability

· The government sought relief from defendants, who included the site owners, others who accepted the waste (apparently not around), and the generators

· Everyone but Monsanto, the generator of the waste, settled and ended up paying a portion of the cleanup costs

· Monsanto argued the nexus defense, but the court rejected it

· Nexus defense: the government had to prove a nexus between the harm and the release/threatened release and it failed

· The court rejected the argument because of the relaxed causation requirement under CERCLA; otherwise, it would be very difficult proving it in any case

· Monsanto also made a constitutional argument on due process associated with the retroactive portions of the act

· Northeastern

· Arranger liability under §107: court held that if it did not find liability, it would be creating a loophole

· Owner liability: the court interpreted “possessed” in the statute by looking at “control”

· Focus on who had control of the waste

NEPA/CEQA

NEPA (NATIONAL ENVIRONMENTAL POLICY ACT)

· Purpose: 3 basis purposes

1.
Agencies have the authority and obligation to consider environmental impacts of government actions (per §102)

2.
Informed decisionmaking

· Includes government approvals of private actions (e.g., permits)

3.
Public information and disclosure

· Applicability

· Major federal action; and

· Agency must make a threshold finding of “major”; “major” is a different concept that significant impact, per Hanly I

· That significantly affects the environment
· Environmental conditions may include “quality of life” impacts for city residents, per Hanly I
· Some courts allow discussion of socioeconomic effects only to the extent they are related to actual physical effects on the environment

· Psychological impacts from risk of nuclear accident not an impact under NEPA because too attenuated, per Metropolitan Edison

· The agency must give the public the opportunity to comment on the threshold question of significance of impact (Hanly II)

· Agencies must consider indirect effects along with direct effects of federal action (Public Citizen)

· Process: agencies must strictly comply with the procedural requirements of NEPA, per Hanly II
· Triggered by a “recommendation or report on proposals”

· Environmental Assessment (EA)

· Finding of No Significant Impacts (FONSI)

· Environmental Impact Statement (EIS)

· Includes:

· Scoping

· Draft EIS

· Agency consultation and public comments

· Final EIS (possibility of supplemental EIS per Marsh)

Scope and timing issues per Kleppe:

· No requirement for a region‑wide EIS since no evidence exists that individual coal development projects are integrated into a single plan or otherwise interrelated

· Cannot require preparation of EIS prior to formal recommendation or report on a proposal

· CEQ guidelines

· Contents of EIS

· Environmental impacts

· Cumulative impacts

· Indirect impacts must be included (Public Citizen)

· Adverse impacts that cannot be avoided should the proposal be implemented

· No worst‑case scenario analysis is necessary but the agency must consider all the possible negative effects (per Robertson)

· Piecemealing is not permitted: cannot define a project so narrowly that you cannot property assess the scope of the environmental impact; 2 ways to consider all the related activities of a federal action:

· Take the effects of all other related projects into account in the assessment

· Evaluate impacts in one large all‑encompassing assessment (region‑wide plan)

· Alternatives

· Mitigation measures

· Consideration Given to EIS

· The EIS must be part of the material considered in the agency’s decision (Calvert Cliffs)

· NEPA is not substantive
· Does not mandate particular government decision

· As long as government considers it, NEPA is satisfied (even if government decides to harm environment)

· Record of decision: should explain why environmentally preferable alternatives and mitigation measures were not adopted

· Judicial review: arbitrary and capricious standard applies

· NEPA Cases

· Hanly I
· Holding: the court held that the agency must consider the impacts on quality of life; not limited to physical environmental harm

· The project at issue in this case was the construction of a new prison in Manhattan

· Hanly II
· Key point: public has a right to comment on threshold question and the agency did not allow for it

· The agency must give the public the opportunity to comment on the threshold question of significance of impact

· The agency must strictly comply with the procedural requirements of NEPA

· The agency concluded at the EA stage that it was going to significantly affect the environment

· Public Citizen v. Dept of Transportation

· Key message: agencies must consider indirect effects of action; not just direct effects

· Due to treaty (NAFTA) obligations, the President may lift moratorium on Mexican trucks beyond the border zone

· DOT Appropriations Act prohibits approval of Mexican trucks beyond the border zone until DOT issues safety and certification regulations regarding the Mexican trucks and certifies opening border will not pose an unacceptable safety risk

· To comply with the Appropriations Act, DOT amended 3 regulations-- (1) application rule, (2) safety rule and (3) certification rule

· NEPA EA on application and safety rules concluded no significant impact

· DOT argued that EA on certification rule was exempt

· Holding: the 9th circuit held that this was a “major federal action” that may “significantly affect the environment”

· Effects not limited to emissions during inspections and monitoring

· DOT must consider indirect effects and cumulative impacts

· Likely to be overturned by US SC (currently pending)

· Kleppe v. Sierra Club

· Holding: involving scope and timing of EIS

· No requirement for a region‑wide EIS since no evidence exists that individual coal development projects are integrated into a single plan or otherwise interrelated

· Cannot require preparation of EIS prior to formal recommendation or report on a proposal

· Federal agencies were granting rights of way, easements for coal mining

· Environmental group brought suit

· Marsh

· Holding: supplemental EIS not required

· The court determined that the impacts of the new documents were not significant and that the issues discussed in the new documents had already been addressed by the first EIS

· Since this involved a factual issue, i.e., agency’s decisions regarding technical matters, the standard was arbitrary and capricious
· Federal EIS was being challenged because it had not considered some new documents (reports) that affected the construction of the dam

· Parties wanted the agency to issue a supplemental EIS that considered the new documents

· Robertson

· Holding: if the agency wanted to wipe out the entire deer population, it was not the court’s problem

· As long as the effect of the project were properly assessed, then NEPA was satisfied

· No worst‑case scenario analysis is necessary but the agency must consider all the possible negative effects

· Proposal for ski resort; EIS was generated and was being challenged for being inadequate because of its predictions on the project’s effects on the deer population in the area

· Challengers felt that the agency had understated the impact

CEQA (CALIFORNIA ENVIRONMENTAL QUALITY ACT)

· General
· Adopted after NEPA

· Applies to discretionary state and local government action

· Contrast ministerial (e.g., ministerial if the state required to perform anyway; if a state law requires the agency to grant a permit; since the agency must issue the permit it is ministerial)

· Like NEPA, CEQA requires a “significant impact” to the environment as a triggering event

· Fair Argument Test per No Oil case (cited in Friends of B Street):

· If there is a fair argument that the project may have a significant effect on the environment, then agency must do an EIR

· CEQA is substantive
· Feasible mitigations or alternatives are necessary

· Only feasible mitigation is required

· If the agency determines negative environmental effects, it must comply with §21081 – see below)

· Agency must issue Statement of Overriding Considerations in accordance with §21081 if it determines that economic, legal, social, etc. factors outweigh the significant effects on the environment

· Lead agency and responsible agency designation

· Determination if a statutory or categorical exemption applies

· Categorical exemption (e.g., projects that definitely will not have an impact such as construction of small structures, loans, minor additions, transfer of ownership to create parts, etc.)

· §21081:

· Agency should not approve project unless both (a) and (b) occur

· (a) The public agency makes one or more of the following finding with respect to each significant effect: (1) changes or alterations required to mitigate negative effects; (2) required changes or alterations are within the jurisdiction of another agency; or (3) economic, legal, social, technological or other effects make mitigation measure or alternative identified in report infeasible

· (b) Agency determines that specific economic, legal, social, technological, or other benefits of the project outweigh the significant effects on the environment

· §21081: No public agency shall approve or carry out a project for which an environmental impact report has been certified which identifies one or more significant effects . . . unless both of the following occur: 

(a) The public agency makes one or more of the following findings with respect to each significant effect: 

(1) Changes or alterations have been required in, or incorporated into, the project which mitigate or avoid the significant effects on the environment. 

(2) Those changes or alterations are within the responsibility and jurisdiction of another public agency and have been, or can and should be, adopted by that other agency. 

(3) Specific economic, legal, social, technological, or other considerations . . .  make infeasible the mitigation measures or alternatives identified in the environmental impact report.

(b) With respect to significant effects which were subject to a finding under paragraph (3) of subdivision (a), the public agency finds that specific overriding economic, legal, social, technological, or other benefits of the project outweigh the significant effects on the environment.

· Definition of “Feasible”:

· "Feasible" means capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, social, and technological factors [per Public Resources Code § 21061.1]

· Process:

· Lead agency and responsible agency designation

· Determination if a statutory or categorical exemption applies

· Categorical exemption (e.g., projects that definitely will not have an impact such as construction of small structures, loans, minor additions, transfer of ownership to create parts, etc.)

· Comments

· Initial Study (equivalent of EA in NEPA)

· This is comprised of a series to “yes,” “no,” or “maybe” checklist of questions

· If the responses to all the questions is “no,” then agency may perform a negative declaration

· If “yes” or “maybe” on any of the questions requires an EIR (exception: “mitigated negative declaration)

· Negative Declaration (or Mitigated Negative Declaration)

· These also have public comment period (much shorter than those for EIR)

· Environmental Impact Report (EIR)

· Draft EIR

· Comments

· Final EIR

· Noncompliance:

· The effect of noncompliance with CEQA is overturning of project approval

· CEQA Cases

· Friends of “B” Street
· Holding: Court applied the Fair Argument Test per No Oil - if there is a fair argument that the project may have a significant effect on the environment, then agency must do an EIR

· The project at issue was a new street; the city did not prepare an EIR before proceeding with the project and the public group was trying to get an injunction to compel the city to general an EIR

· The issue in this case was what is required to trigger the requirement for an EIR


· Laurel Hills
· Holding:

· Not necessary to find the environmentally favorable option infeasible

· Definition of “infeasible” per 21081(a)(3) broadly defined
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