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Entertainment Law Outline
Legal Method

· Text

· Intent

· Precedent

· Custom/Tradition

· Social Policy

· Economic Analysis or Efficiency

· Combination

Structure of the Entertainment Industry
I. Constitutional Protection

A. Films are protected speech (Burstyn)
1. Not just entertainment (inform, communicate ideas, affect public attitudes)

2. Everything else in the press are also businesses 
B. Social policy argument: nothing would be speech then

1. Not vague
2. Even if vague it doesn’t mean unbridled censorship 
C. Some areas where speech can be regulated, not looking at offensiveness: threatens national security, incites violence, indecency on radio channeled when kids don’t listen, obscene speech (Miller test-not redeeming social importance, no value)

D. Can’t avoid favoring one religion over another (Burstyn)
1. State has no legitimate interest in protecting distasteful view of religion
II. Representing Talent (overlap of areas)
A. Agent
1. Seeks or procures employment 

2. Structure and negotiate deals

3. California Labor Code §1700: Talent Agents Act

a. Need license if occupation is procuring or attempting to procure engagement for artists (§1700.4; §1700.5; Park v. Deftones)
i. Help with sale of movie rights not employment unless further employment involved

ii. Strong presumption of further employment 

b. Apply to state; pay fee; post bond that secures obligations; state regulatory requirements about office, records; form K
c. K often considered void and unenforceable if unlicensed
d. Exceptions

i. §1700.4 exception for record K

ii. §1700.44(d) exception for a person who is acting in conjunction with and at request of licensed talent agent 

iii. NOT Incidental procurement (mostly not procuring but sometimes)

1) Wax: Eddie Murphy’s manager constitutional challenge: maybe 
2) But later cases rejected it (Waisbren)
e. No max commission but Labor Commission doesn’t approve if too high
f. No criminal violation
g. §1700.44(c) SOL-no action can be brought after 1 year after alleged violation 

i. Trying to collect money = violation (Park v. Deftones)
ii. Policy – so that talents don’t get taken advantage of 

iii. Does not apply when raising defense (Styne v. Stevens)
4. New York General Business Law §171
a. Employment agency requires license (procures or attempts to employment)
i. Includes theatrical employment agency (CA just says theatrical in list of engagements) 
b. Exceptions

i. Incidental procurement
1) Basis of the K must not be finding employment (Friedkin v. Harry Walker lectures)

ii. No exception for record deal

c. Commission may not exceed 20% for orchestra, opera, concert and 10% for everything else (§185)
d. Criminal misdemeanor – 1 year and $1000 max (§190)
5. Guild Regulations 
a. Minimum Basic Agreement or Collective Bargaining Agreement

i. Provisions regarding minimum wage, working conditions, pension, etc. that producers have to agree with

ii. Membership agreement – talent signs to only work with franchised agents
iii. SAG expired but in a state of limbo

B. Personal Manager

1. Gives career advice

2. Fewer clients than agents = more commission

3. Personal Management Agreement

a. Term; Performance Levels; Commissions; Exclusions from Gross; Limitations on Reimbursable Expenses; Sunset Clause; Manager’s Power of Attorney; Key Person Clause & Assignment; Accountings, Audits & Separation from the Money; Choice of Law and Forum
b. Sunset Clause – after K term is over, decrease commission and then none
c. Look to intent if ambiguous

4. Raden
a. Manager taking to places where artist would meet people NOT procure employment

b. Employment not required in K

C. Business Manager

1. Handles money after acquired – invest, spend

D. Attorney 

1. Legal Advice, K; counsel; transactional business deal structure; avoid potential claims; advocating
2. Fiduciary Duty
a. Competence – skill, prudence, diligence, commonly possessed by other attorneys
b. Loyalty – client’s interest in mind
c. FD=Tort=punitive damages available, unlike K law
d. Imposed by law in certain relationships

i. Attorney/client

ii. Agreement or implication

iii. Voluntarily assumes trust and confidence

e. When lawyer deals w/ persons who he has or should have reason to believe rely on him (Croce)

f. Relationship founded on trust or confidence reposed by one person in the integrity and fidelity of another (Mellencamp)

g. Should advise to seek another lawyer in deal w/ record co. (Croce)
h. Broad duties (Day v. Rosenthal)
i. Exercise due care to protect a client’s interest 
i. Day v. Rosenthal how not to behave

i. Legal malpractice, breach of fiduciary duty, fraud, abuse of process

ii. $26 million dollar judgment against attorney

iii. Profits from investments, co owned, mixed money, borrowed, loaned, induced promoters to become investors, created alter ego corporations that siphoned their money

3. Conflicts of Interest

a. CA Rules of Professional Conduct §3-300: Business Transaction with Client

i. Fair & Reasonable terms understandable to client

ii. Written advice to seek independent counsel

iii. Written consent to terms

b. CA Rules of Professional Conduct §3-310: Avoiding the Representation of Adverse Interests

i. Direct Conflict
1) Representing multiple clients in same transaction where interests are actually or potentially adverse 3-310(C)

2) Informed written consent 

3) Sometimes written consent is not enough

ii. Indirect Conflict
1) Legal, business, financial, professional or personal relationship with another party in a transaction, or who would be substantially affected by the transaction, or in the subject matter of the transaction 3-310(B) 

2) written disclosure

iii. 3-310(E) Need written consent of client or former client if accept employment adverse to the client or former client where by reason of the representation of the client or former client, the member has obtained confidential info material to employment.
iv. 3-310(F) Cannot accept compensation for representing a client from someone other than client 

1) unless no interference with independence of professional judgment or with client/lawyer relationship 

2) written consent 
3) confidential 

4) Pertains if take credit and fee as producer on client’s project in lieu of commissioning (managers do this sometimes and easier than lawyers)
v. Undivided loyalty; vigorous required

4. Can take commission in lieu of hourly fees
a. Cannot be unconscionable (CA 4-200)

b. Look to what other people charge

c. Covered by §3-300 if ownership, possessory, or pecuniary interest

5. Ethics in Negotiations

a. Subject to law 

i. Tort Law: damages & other remedies for fraud & intentional/ negligent misrepresentation for purpose of inducing action or inaction in reliance

ii. K Law: Avoidance or reformation of the K, for even an innocent misrepresentation of a material fact that induces assent 

iii. Loose categories of conventionalized lies upon which no oone should rely (puffing): exaggeration of value, future facts, opinions esp. about quality, value
b. Subject to special regulation

i. Complicated by duties to client, such as confidentiality and zealousness

c. Deception in Negotiations

i. ABA Model Rules 4.1: In the course of representing a client a lawyer shall not knowingly

1) (a) make a false statement of material fact or law to a 3rd person OR

2) (b) fail to disclose a material fact to a 3rd person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6

ii. ABA Model Rules 1.6: Generally makes all info relating to representation confidential

iii. Comment to Rule 4.1: Depends on circumstances

1) Some statements are generally accepted as not material fact (estimates of price or value, ie.)

2) CA doesn’t have this rule but CA Bus & Prof. Code §6106 says dishonesty = cause for disbarment or suspension

E. Labor Unions

1. Union regulations not antitrust – labor exception

2. Playwrights are not like employees b/c they sell a finished product = not union = antitrust
Artist & Publisher-Obligation to Exploit
I. Fiduciary Duty

A. FD in patent rights (City of Hope)
B. Author/Producer and Publisher/Distributor
1. Generally no FD between author and publisher (Mellencamp-promote enthusiastically & collect $)

2. Purely commercial relationship is contractual, not fiduciary (Mellencamp)

3. Right to collect money and pay royalties doesn’t automatically create a fiduciary relationship (Wolf; Roger Rabbit)

4. Exclusive rights in K = contractual duty to make reasonable efforts to exploit but not FD (Mellencamp)
5. Publisher has more than one author; author only has one publisher

6. Publisher spends money; author does not

7. Author can protect himself

a. Writing

b. Promote themselves

c. Get an advance 

8. Intentional infliction of injury without just cause TORT if publisher acts with sole purpose of injuring author (Schisgall-take off shelves, tell not to buy)

II. Obligation to Exploit
A. Even though not expressed in K, court implies undertaking/consideration (Lucy, Lady Duff-Gordon)

1. No defense that there was no K

2. Must have intended some obligation

3. Nature of obligation: reasonable effort to market her material, generate account, bring revenue into existence
B. All K have implied covenant of good faith and fair dealing

1. Grant of exclusive rights in exchange for royalty/participation might imply obligation to make reasonable efforts to exploit (Mellencamp)
a. Especially where implied obligation is needed to find an enforceable agreement ie. Mutuality of obligation (Lucy, Lady)

b. There is some obligation to create an initial release that gives the book a reasonable chance of success(beyond that they have to make good faith business judgments (Zilg v. Prentice-Hall)

2. Some case law: no obligation of GF implied if contradicted by express language and not necessary to make agreement enforceable (Waits)
C. Agreements to do more will be enforced, if specific enough (Contemporary Mission)

Contracts
I. Formation

A. Deals - Rights, Services, Finance 

B. Pre-negotiation forms in lieu of negotiations are possible
C. If material term is too uncertain or indefinite for the court to ascertain what parties agreed to, may not form K (Cheever)

D. Manager/Agent Authority to make deal

a. Actual authority by principal

b. OR ostensive authority by principal to reasonably lead 3rd person to believe  

E. Written v. Oral 


1. Oral enforceable unless parties intended otherwise/later OR legal limitation 

2. Requirements for binding K
a. Legal Capacity
b. Mutual Consent

c. Lawful Objective 

d. Sufficient Consideration

3. Basinger 

a. Formal K sent out and exchanged drafts

b. Basinger changes agents and withdraws claiming lack of mutual consent on material/essential term of nudity

c. Jury against Basinger and her loan out company
d. Reversed b/c verdict was unclear/ambiguous (and/or)

4. Pamela Anderson
a. No mutual assent on nudity – no binding agreement
b. Producer said would change script to whatever she felt comfortable with but never did

c. Manager didn’t have authority to make deal 
5. Reasonable belief you had a deal then not committing tort (Coppola)

F. Writing Required

1. Copyright Transfers

a. Assignments, exclusive licenses, any grant other than a nonexclusive license 

b. Writing required (17 USC §204(a))
c. Nonexclusive license: can be inferred from conduct (Cohen)
i. Sometimes conduct is enough when creating at someone’s request knowing and intending they use it

2. Statute of Frauds – Writing required if not to be performed w/i a year of making (Cal. Civ. Code §1624)
a. Option to renew after 1 year for 5 years sufficient when up to 3rd party (Scheider)

b. Possible argument that doesn’t have to be 3rd party
c. Net profit argument (extends one year: Sawyer NY case)

3. Injunction for breach of personal services K (Cal. Civ. Code §3423)

G. Capacity to Contract
1. Minors

a. Generally K with minors may be disaffirmed during and shortly after infancy (CA Fam. Code §6710) UNLESS

i. Artistic or creative services (§6750) AND
ii. Licensed talent agency (CA Labor Code §1700.37), AND

iii. Court approval (CA Fam. Code §6751), AND

iv. Court set aside net earnings in trust fund or savings plan (§6752)
b. Need consent of minor or parent/legal guardian if publicize (Cal Civ. Code §3344) 
c. California
i. Routine/simple

ii. Require 15% in fund

iii. Even if not approved employer must put aside 15%

d. New York

i. Not routine/not simple/longer/expensive

ii. Rescission/Restoration required (Eden)
1) restore party to condition before K 

2) Manager can’t keep commission (Eden)
3) NY Civ Pro. – Judge discretion
e. Rescission/Restoration– States split
f. Separate agreement w/ parents

i. CA: not clear (Raden v. Laurie)
ii. NY: not enforceable unless approved by court
g. Personal Manager K

i. CA 

1) §6710 broad so can disaffirm
2) Even if court approval doesn’t mean non-disaffirmable because not employed or agrees render artistic or creative services

ii. NY

1) Not disaffirmable if court approval (NY Art & Cult. Affairs §35.03)
2. Mental Capacity
a. Must be able to understand in a reasonable manner the nature and consequences of the K

b. Objective evidence required
c. Drinks + Vicatin not enough b/c understood settlement/K (Mass)

d. Farmers not too drunk to convey property (VA)

II. Interpretation
A. Intent of parties is key
B. Look to Contract as a whole (Donahue)

1. Generally court won’t adopt an interpretation that renders other provisions superfluous

C. Look to language of the K (Mendler)

1. Look to common usage and understanding of words (Mendler-Defining photography)

D. Vagueness/Indefiniteness
1. Too vague or uncertain = no mutual assent = no bidning K

2. To imply missing terms, subject matter of K should be agreed and there should be a standard for reasonable implication (Cheever)
3. Agreement to agree or negotiate = unenforceable
4. “best efforts” vague (Pinnacle)
a. Possibly put: won’t negotiate with 3rd parties until…; promptly submit bona fide offers and counter-offers; right of first/last refusal

E. Ambiguity

1. New York
a. Unambiguous - reasonably subject to one meaning
b. Initially, question of law for judge to decide if unambiguous and clear on its face (Donahue)
i. can’t take extrinsic evidence

c. If ambiguous, then question of fact for jury

d. Look at entire K 

i. Interpret in way wouldn’t render any provision SUPERFLUOUS
ii. “retains all rights to results and proceeds” BROAD but followed by enumerating specific clauses = ambiguous (Donahue)

e. Should say “including but not limited to”

2. California
a. Determine whether ambiguous
i. Question of law for judge

ii. Extrinsic evidence allowed - Industry custom

iii. To expose latent ambiguity


iv. IE Wolf “gross receipts” ambiguous 

b. Interpret K

i. If extrinsic evidence in conflict then goes to jury/fact finder

3. New Media

a. Ambiguity regarding scope of grant of rights

b. Fact-specific

c. Intent of parties

i. K as whole

ii. Express language

iii. Context 

iv. Industry custom, surrounding circumstance, trade usage

d. No indicia of parties’ intent then (outcome determinative)

i. Reasonable medium approach: Reasonably fall within the medium described (favors grantee)

ii. Strict construction approach: Only media which fall within the unambiguous core meaning (favor grantor)

1) Rey: did not include video cassettes

iii. Influential facts in choosing approach

1) Sophistication of parties

2) Who drafted

3) Medium known/foreseeable at time of grant?

iv. Factual distinction

1) Rey: TV needs broadcast by someone else; VIDEO doesn’t need receiver

F. Implied Covenant of Good Faith and Fair Dealing
1. Tension in values

a. Party Autonomy: make their own agreements (plain meaning)

b. Social & Commercial Norms: expectation of honesty & fairness (ICGFFD)

2. Covenant won’t be implied in contradiction if express provision unless necessary in order to preserve enforceability/avoid illusory promise (Waits)
a. K expressly permits Warner to refrain from exploiting recordings

b. Consideration paid

3. Limited instances where apply when not express OR discretion (Waits)

a. Arise from language used OR Indispensable to effectuate intention

b. Appear from language so clearly w/i contemplation of the parties that they deemed it unnecessary to express it

c. Legal necessity

d. Rightfully assumed that it would have been made if attention had been led to it

e. Subject completely covered by K

4. GOOD FAITH: honest opinions; not for some other harmful purpose

5. Sometimes court will imply to get at what they think the parties intended
a. Eastwood: first look producer deal(implied b/c evidence that Warner didn’t really intend on considering admissions

G. Termination

1. Generally material breach 

2. CA §2924-2925: willful breach by either employee or employer can terminate

a. Goudal: late not willful & challenging director not breach at all
3. Duty to Mitigate

a. Non-breaching party has obligation to look for work/reduce damages

b. Goudal: OK to hold herself out to be available until obvious they weren’t going to hire her

c. Burden of proof on breaching party

d. Now usually in K

4. Pay or Play Clause
a. Guarantee to pay whether use service or not UNLESS legal excuse

i. Force Majeure

ii. Breach

iii. Incapacity

b. No compensation for reputation when not use (Redgrave)

i. Reasonably foreseeable consequential damages only

5. Contingent Compensation – equal to fixed compensation at time fired

6. Force Majeure 

a. Outside of control of parties, act of God that materially hampers production or completion(can excuse performance/obligations or terminate 

b. Bumgarner: evidence that could have produced despite writer’s strike(willful breach in not paying James Garner

III. Limitations on Enforcement & Remedies
A. K Duration Limitations

1. California – 7 Year rule

a. Cal. Labor Code §2855-K for personal services may not be enforced against employee beyond 7 years from commencement of service under it
i. Except Recording deals 
1) Need written notice

2) Record co. can recover damages

ii. Does not apply to independent contractors (Ketchum)

b. Employee waivers to statute

i. May waive for own benefit usually but here - public benefit w/ private agreement so may NOT waive
ii. BROAD – employees is public group

c. Can get negative injunction (can’t work for someone else)

d. Renegotiation starting another 7 year K?

i. Moment of Freedom Approach: Renegotiated K Only starts new clock if there was a moment when the artist could have walked away w/o obligation

ii. Totality of the Circumstances Approach: Look at all the circumstances 

1) ie. If later in 1st K’s terms, significantly changed provisions may be treated like new K (Manchester)
2. New York Rule

a. No 7 year provision (Radiohead)

b. Conflict/Choice of Law
i. sometimes events or parties relating to dispute may have a connection w/ more than one J

ii. If rules of the J could lead to different outcomes, deciding which law to apply can be significant

iii. Federal courts in diversity matters apply the choice of law approach of the state where they sit

iv. NY – R.2d: Defer to choice made by parties in K unless 

1) No reasonable basis for applying that law OR

a. Substantial relationship/Contacts 

b. Sufficient since recorded, delivered, mastered in NY, regularly put in K (Radiohead)

2) Applying law chosen would violate a fundamental policy of another J w/ materially greater interest in the dispute

a. CA - Protect employees, not regulate employers (Radiohead)
B. Injunctive Relief
1. Unusual & Disfavored

a. Efficient Breach

b. Harsh Remedy

c. Hard to enforce

d. Involuntary Servitude

e. Don’t want to prevent people from moving up

2. California Civil Code §3423 ($9K plus rule)
a. Generally not available for breach of agreement to render personal service EXCEPT
i. In writing

ii. Special, unique, extraordinary, or intellectual character

1)  Courts take seriously – can’t be new, unknown artist (Brockert)

iii. Loss can’t be compensated in damages

iv. Meets min. compensation requirements (unique=lot of money)

1. K provides min. payments + additional amounts actually received in years 4-7 (Year 1 $9K; Year 2 $12K; Year 3 $15K; Years 4&5 $15K min. + $15K actually paid; Years 6&7 $15K min. + $30K actually paid [Min. for 7 year is $186K])
a. Amounts required qualify even if used for costs, if costs in recipient’s control (Newton-John)

b. Record co. option to pay doesn’t qualify and must be guaranteed @ outset of K (Brockert)

2. OR Amount actually received exceeds 10x required amount
a. May be paid any time prior to seeking injunctive relief

b. Before Foxx said must guarantee

3. Excess over required amounts applied against subsequent years
4. “at the rate of $9000 per annum” – suggest pro rate for less than 1 year okay (but arguable)
3. New York (Special, Unique, Extraordinary Rule; Wolf)

a. During Term-injunction if
i. Employee Refuses to Perform

ii. Services are unique, extraordinary (irreparable injury) AND

iii. Express or clearly implied agreement not to compete (ie. Exclusivity Clause)

b. After term-injunction if

i. Unfair Competition or Similar tort (ie. Trade secrets) OR

ii. Express covenant not to compete

1) Must be reasonable in time, space and scope, not harsh or unreasonable

C. Damages
1. Generally no punitive damages
2. Generally for breach of K – reasonably foreseeable
a. Inherently difficult for new Ent. Properties (high failure rate)

b. Essential element (ie. Main star) then foreseeable

3. Can’t be “uncertain and speculative”

a. NY
i. more demanding to proof of amount, at least when no track record
ii. Track record then damages based on that

b. CA
i. More liberal

ii. If fact of damage is proved w/ reasonable certainty, damages awarded if premised on logical calculations/inference
iii. Even if specific amount uncertain

D. Son of Sam Laws

1. Don’t let criminal profit from his crime
2. NY statute – trust fund for victims if life story for person convicted of crime

a. Simon & Schuster declared unC-Overinclusive: 

i. No need for conviction

ii. Could be incidental comment

3. CA statute – only for convicted felons, not only for passing mention

a. Keenan declared still UnC – overbroad

4. Confiscation of proceeds under general RICO statute (not aimed at speech profits) held constitutional (Gravano)
Grant of Rights
I. Representations/Warranties/Indemnities

A. Definitions

1. Representation: Statement that something is true at time of K

2. Warranty: promise that rep. or Subject Matter is true; power to enter into K

3. Indemnity: party will defend against claim or pay cost of claim if it is lost
B. Breach of one of these is breach of K
C. Definitions used loosely/overlapping
D. Sometimes “flushes out” facts
1. Authority; original; nobody else has rights to it, etc
E. Buyer wants broad/seller wants to limit
F. Cross indemnity
1. Buyer: if anything I bought is part of another copyright infringement claim from third party, then I will defend Seller
G. Best if express – Courts reluctant to imply warranties or indemnities in this context (Muller v. Disney)
II. E&O Insurance 

A. Risk management; risk allocation
B. Producers get to insure against claims (plagiarism, invasion of privacy, theft of ideas, defamation, right of publicity, IP, trademark)(requested by financiers
C. Attorney files application, clearance from anyone named
D. Look to facts alleged, not label of claims in policy(similar and connected to
III. Personal Rights
A. Defamation

1. State law (so may vary) w/ federal C limitations

2. Includes libel & slander

3. Elements

a. False, unprivileged statement of fact

i. Fiction then always false (Problem for writers)
b. To a 3rd person

c. Of and concerning the P

i. Must be identified

ii. Could someone who knew the P reasonably identify him with the fictional character (Bindrim)

iii. NY courts little more favorable to D 

1) Description must be so closely akin to real person that a reader who knew the real person would have no difficulty linking the 2 (Springer)

2) Must have similarity in outlook and lifestyle (rich, poor, job, etc.)

d. Defamatory=Likely to harm reputation
i. If could be defamatory or non defamatory then question of fact for jury (Clark)

e. With requisite degree of fault

i. Public figure – actual, constitutional malice (knowledge or reckless disregard of falsity)
1) General public figures

a) fame/notoriety in the community 
b) Pervasive involvement in the affairs of the community

2) Limited public figures (to statements germane to participation/controversy)
a) Voluntary

i. Public controversy AND
ii. Involvement (Various multifactor tests; ie. Clark-voluntary, prominent role, access to channels of communication)

b) Involuntary – person drawn into a particular public controversy, unless he rejects any role in the debate

3) Bindrim – knew false and went ahead publishing; could have changed facts

4) Some cases say need actual subjective doubts

5) Others suggest reliance on a source must be reasonable (if reason to doubt, could be reckless disregard)

ii. Public Official – actual malice

1) Substantial responsibility for conduct of government affairs 

iii. Private figure – up to state, but at least negligence

f. Either actionable w/o “special harm” (economic loss), or prove “special harm”

i. Harmful on face; Libel per se: Don’t have to show economic loss

1) Promiscuous
2) Criminal
3) Sexual disease
4) Trade, business, profession
4. Other Defenses

a. Truth

b. Opinion

i. Pure Opinion v. Implies existence of false facts

c. Personal rights typically don’t survive death in US

d. SLAPP statutes – strategic lawsuits against public participation

i. Permits early dismissal, other procedural advantages, against Ps trying to suppress speech on matters of public interest

B. Right of privacy

1. State laws vary – not all recognize all types

2. California - Prosser’s 4 Categories 
a. False Light
i. Giving publicity
1) Not just to a 3rd party (Dist. Defamation)
ii. To a false statement (representation or imputation)
1) Docudramas – courts lenient (Gramercy-confrontation didn’t happen but showing split in Panthers okay)
2) Eminem – SJ for him b/c portraying bully
iii. Of and Concerning P
iv. Placing in a false light, highly offensive to a reasonable person
1) NOTE: Usually harm to feelings, rather than reputation (diff. w/ defamation)
v. Requisite degree of fault
1) Actual malice for public figure 
2) Gramercy-confrontation didn’t happen but showing split in Panthers okay
vi. Resulting damage
b. Public Disclosure of embarrassing private facts

i. Disclosure to public
ii. Of private facts (facts about private life, not already publicly known)
1) Pubic record-can publish (Gates)

iii. Highly offensive to a reasonable person 

iv. Not of legitimate public concern/newsworthy
1) Burden of proof to show not newsworthy – P
2) Generally deferential to publishers
3) If some reasonable members of the community could entertain a legitimate interest in it (Schulman)
4) Prior cases BALANCE:1) Social value of facts published, 2) depth of intrusion, 3) extent of voluntary public notoriety
5) Schulman-car accident, helicopter, rescue video: public concern to see how get treated 
6) Details of Facts: 1) Relevance of facts to newsworthy subject matter, 2) Reasonable proportion b/w events of public interest and private facts
i. Especially involuntary public figure-should be logical nexus, substantial relevance, and intrusiveness not greatly disproportionate to relevance
ii. Not necessity standard (showing victim, etc.)

iii. Can’t be lurid and sensational; morbid prying for own sake

v. Resulting damage (mental distress, injury to reputation)

vi. Truth is not a defense (unlike defamation)
c. Intrusion

i. About how the news is gathered, conduct of personoHskdjflksjdflksjdfslkx
ii. Unauthorized intrusion into seclusion

1) Objectively reasonable expectation of seclusion or solitude in the place, conversation or data source

2) IE. Usually as to a private matter

3) Doesn’t’ require absolute/complete privacy (Sanders-employees could have heard but still private)

4) Normally not conduct in public place

5) Balance

a) Who could have observed (worker v. stranger maybe expectation but not against employer/coworkers)

b) Identity of alleged intruder

c) Nature/means of intrusion (listen or observe not intrusion does not mean okay to videotape)

iii. Highly offensive to reasonable person 

1) Offensiveness might be justified by newsgathering motive

iv. Causing anguish/suffering

d. Commercial Appropriation

i. Use of name or image

ii. In identifiable manner

iii. To benefit the wrongdoer

1) Most cases & some statutes limit to commercial benefit ie. use for purposes of trade or advertising

iv. Lack of consent
v. Injury to self-esteem/dignity (feelings)
vi. 1st amendment defense if public interest (broadly interpreted)
1) Dora: famous surfer

3. New York Approach (only 1-Civil Rights Law §50-51)
a. Limited to use of name, portrait, picture, or voice for advertising & purposes of trade
b. Exceptions
i. Incidental Use (ie. Advertising for permitted use)

ii. Newsworthy Use

1) Broadly construed


2) Not if 

a) Advertisement in disguise

b) No real relationship b/w name/image used & newsworthy topic
i) Don’t have to use name – broad
ii) Dressed in green @ St. Patrick’s parade OK
iii) Picture of big family with a lot of kids: article about in vitro fertilization and coffee OK

3) Falsity 

a) Previously thought would eliminate newsworthy defense, if with requisite fault

b) Messenger rejected falsity/false light – article w/ P’s picture OK
4) But if work substantially fictional and held out as true, not newsworthy (Spahn-baseball player bio made up facts)

C. Right of publicity

1. State rate; varies; not all states

2. Protects proprietary/commercial interests, rather than feelings

3. Rationales
a. Economic theories

i. Incentives/Utilitarian (reward)

ii. Economic Efficiency - Privatizing permits market transactions that will maximize value of the resource for society

iii. Deception/Consumer Protection 

b. Natural Rights Theories

i. Fairness/general “natural right” (unfair to take advantage)

ii. Labor Theory (Locke-should own property, fruits of labor)

iii. Unjust Enrichment

iv. Personality Theory – Emotional Harm

4. Balancing claims v. 1st amendment freedom of expression- claims don’t outweigh Cardtoons’ expression of parody

5. NY APPROACH

a. no right of publicity (only right of privacy is §51 ad/purposes of trade)

b. No descendibility

6. CA APPROACH

a. Right of appropriation/privacy/publicity for living persons (Civ Code §3344)

i. Subject matter: LIVING PEOPLE (not just celebrity)-name, voice, signature, photograph, likeness (not Vanna White robot)
ii. Prohibited uses: knowing use 

1) On or in products, merchandise, or goods

2) For purposes of advertising, selling or soliciting purchases of products, merchandise, goods or services

iii. Remedies: statutory minimum damages; profits attributable to the use; punitive damages; attorneys fees & costs

iv. Exclusions: Several to protect certain employers & publishers/distributors 

1) Main exclusion: use in connection with news, public affairs, or sports broadcast or account
2) 1st amendment-Incidental use of ads (Polydoros-ad for protected film okay)

b. Right of publicity for deceased personalities (Civ. Code §3344.1)
i. Someone whose name has commercial value at time of death

ii. On products, merchandise, or goods 
iii. For purposes of advertising or selling

iv. Carve outs for 1st amendment uses: play, book, magazine, newspaper, musical composition, audiovisual work, radio or TV program, single & original work of art, work of political or newsworthy value

1) Ad or commercial announcement for any of these works

2) Not considered merchandise, good, service IF entertainment or dramatic/literary/musical work

v. If protected work includes a use in connection w/ product, merchandise, good, service then not exempt (Fred Astaire) 
vi. Choice of law – unsettled but mostly law of state of domicile at time of death to determine whether survives death

vii. Life + 70 years
c. Common Law – prob. Not descendible 
i. Bellaragosi: Dracula unauthorized dolls, merchandise– does not survive death (not descendible)

ii. Subject Matter
1) Typically: name, photo, likeness

2) Expansion: signature, voice & look-alikes & soundalikes (Midler, Waits-didn’t use their voice)

3) Greater expansion: any indicia of identity, PERSONA

1. Motschenbacher (race car driver not show face but similar car), Carson (Here’s Johnny toilet), Vanna White, McFarland, Wendt (Cheers bar case)

2. Performer’s style??
7. Federal Preemption by Copyright Law

a. Express preemption (Copyright Act §301) – Copyrightable subject matter + right equivalent to copyright

i. Most decisions find not copyrightable subject matter or not equivalent right, so no preemption

ii. Nobody has copyright of face or name so not in subject matter (Wendt Cheers robots)

iii. Some preemption: Baltimore Orioles TV copyright game

b. General supremacy clause preemption (stands as obstacle to federal policy)?
8. 1st Amendment Limitations

a. Balance 1st Amendment right of speech v. right of publicity (Guglielmi)
b. Spectrum - types of uses of identity/persona
i. Advertising/Commercial Products – limited 1st am. Protection for Commercial Speech
ii. Usually actionable, even if informative (Alcindor-Kareem)

iii. NOT actionable if incidental to 1st am. Protected use (Guglielmi; Polydoros)

c. Commercial Speech Generally 

i. Lower level of protection from regulation, but still has some

1) But speech protection probably won’t insulate CORE right of publicity uses from actions (advertising, celebrity memorabilia)

ii. Defn. unsettled beyond pure advertising (toy, game, poster, videocassette, newspaper, speech, commercial speech?)

iii. Expression solely related to economic interest of speaker 

1) Primary message is BUY 

2) Proposes a commercial transaction, advertising

iv. Mixed Speech – look to primary purpose (McCarthy)

d. News/Information 

i. Strongest protection (usually no right of publicity/commercial appropriation violation)

ii. News broadly defined (Dora)

iii. Some editorial material my be enough (Hoffman-photograph w/ dress, newsworthy for current fashion)
iv. NOT false statement of fact w/ fault (Eastwood, Hoffman)

v. Not appropriation of performance, entire act (Zachini human cannonball)

e. Stories/Fiction & Entertainment
i. Usually not violation of right of publicity even if fictional (Polydoros; Guglielmi)
ii. If permeated w/ falsity, but held out as truth, might be actionable (Spahn) 

1) But see Tyne: Perfect Storm

f. Imitative Performance
i. If purely imitative, probably actionable (Presley)

ii. If part of informative/expressive work, probably not actionable (Joplin-1st ½ of movie)

g. Expressive works/Visual Art

i. In past courts not receptive to photo/art repro. Unless some connection to public interest/news(BUT protects non-informational speech (Burstyn; Guglielmi)

ii. Art is protected speech (3344.1 “single original work of art”; Saderup; Tiger Woods)

iii. Saderup Balancing/Definitional Test
1) Similar to Fair Use Defense in Copyright

2) If work is transformative (new expression or meaning added), generally protected 

a. superseding object of original creation OR add something new with further purpose or diff. character, altering with new meaning or message

b. Primarily D’s own expression or celebrity’s likeness

c. Predominant nature of the work

d. Primary Marketability – are people buying b/c want image of celebrity OR creativity/reputation of the artist

3) Unconventional media protected (T-shirts)

4) Reproduction of protected speech is protected 
iv. IRONY: Writing-factual then protected; Art-literal not protected

v. Rosa Parks Case: Relatedness/Relevance Test
1) Is there a reasonable relationship b/w the name used and the content of the art?
2) Outkast Rosa Parks one line about moving to back of bus not sufficiently related b/c not about CRM
vi. Tony Twist Case: Predominant Use Test
1) Is the predominant purpose to exploit the commercial value of the persona or to make expressive comment about the celebrity?

2) Comic book w/ hockey player not predominant use for persona
D. IIED
1. Intentional

2. So outrageous as to go beyond the bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community

3. False statement of fact that is made with the required degree of fault (actual malice for a public figure) 
a. Hustler-alcohol consumption of priest and sex in outhouse w/ mother-no IIED
b. Does this limit only apply to public officials/public figures?

c. Howard Stern ashes & world’s ugliest bride - IIED

E. Waivers/releases (Kelley-border alien robbery force)
1. Look to intent of the parties/context (fact or fiction or both)

2. Burden on person claiming release

3. CA statute – can include intentional waiving of rights not known at time of waiver

Intellectual Property and Related Rights
I. Copyright 

A. Subject Matter
1. Original works of authorship fixed in tangible medium of expression
a. Original = originated w/ author, not copied, novelty not required

b. Phone directories

c. Red Book used car values

d. Derivative works (based on another work)

e. Similar but not copied song
2. NOT facts, ideas, scenes a faire (very common scenes in a particular type of story), research (Miller), theories (Miller)
3. Copyrighted once you write it down (Copyright Act of 1976)

4. Where to draw line b/w idea (abstract) & expression (concrete) unclear
5. Characters

a. 9th Circuit: character must constitute the story being told/important (Not Sam Spade-radio drama)

i. Graphic/visual characters more readily protectable

b. 2nd circuit: If a character is sufficiently well delineated (ie. Described in sufficient detail) to constitute expression rather than idea, covered in the work where it’s delineated

c. MGM v. Honda – James Bond commercial passes both tests (James Bond, specific & unique detail)

B. Infringement

1. 2nd circuit 

a. Ownership of valid copyrightable material

b. Copying 

i. Use of P’s work, not independent creation

ii. Direct Evidence

iii. Indirect Evidence


1) Access

2) Probative Similarity

c. Unlawful Appropriation/Substantial Similarity

2. 9th Circuit – Extrinsic/Intrinsic Test

C. Idea Protection 

1. Characteristics of the idea required for protection

a. Novelty - uniqueness, not previously known

b. Concreteness – Specificity, details, not abstract
c. Confidentiality - Fiduciary duty – don’t tell anyone b/c might use idea and there is no K with them
d. Type of USE triggering obligation to pay

i. Some courts say substantial use (similarity) required

2. Theories 

a. Express K

i. agreement in words - Written or oral

ii. The usual contractual requirements

iii. Buchwald – access, nexus, similarity

iv. Novelty – NY required to recipient (Nadel-tazmanian devil doll); CA not required

v. Concreteness – probably not required

vi. Confidentiality – probably not required 

vii. Signing submission agreement doesn’t rescind previous oral agreements (Land)

viii. Use - material element or inspiration (Buchwald)

b. Implied in fact K 

i. Inferred from conduct
ii. Confidentiality – maybe required 
iii. Actual Use required

iv. CA (Desney v. Wilder-phone conversations)

1) Submission

2) Conditions

3) Knowledge of conditions (or reasonably should have known under circumstances)
4) Acceptance of submission w/ knowledge (chance to reject)
5) Value (usually very clear b/c after fact on screen)
6) Consideration (Submission (not the idea itself) is consideration(novelty not required
7) Concreteness – not required

v. New York

1) Standard elements for K (definiteness, legal capacity, subject matter, mutual assent, consideration)
2) Novelty required to recipient – idea is consideration
3) Concreteness – probably required

c. Quasi K 

i. implied in law

ii. unjustly enriched/injustice

d. Misappropriation of property (NY only)
i. unjust enrichment; taking something w/o paying

ii. Novelty – general novelty to public/world (Murray-Cosby Show)
e. Confidential relationship
i. Novelty – NY requires & CA probably 
ii. Concreteness – NY & CA probably required
iii. Confidentiality – Required 

iv. Similar to other K requirements (except additional condition is to keep confidential)

v. Confidentiality must be made clear before submission (Faris)
3. Preemption

a. Express Preemption

i. Copyrightable subject matter AND

ii. Right equivalent to copyright

1) NOT equivalent if extra element not required in copyright 

iii. Ideas are w/i subject matter of copyright but not protected by it (Selby & Taco Bell-implied K)
iv. K are sometimes not equivalent to a right of copyright (Selby)
1) But, if K only protects or creates a right within the bundle of copyright rights (Ie. Reproduce, prepare derivative works, publicly distribute, publicly perform, publicly display, digital performance of sound recording), then it IS equivalent to copyright (not a extra element)
v. Promise to pay = extra element (Grosso 9th – no preemption)

vi.  Agreement not to use = not extra element (Taco Bell)

vii. Most K promise to pay

b. General supremacy clause preemption 

i. Stands as obstacle to federal policy

ii. Regardless of whether or not extra element or subject matter

II. Trademark & Unfair Competition
A. Causes of Action
1. Literary and Program TITLES

2. Merchandise 

3. Alternate COA for protecting musical group names, and celebrity names & symbols

4. Prevent false or misleading credits/attribution

B. Distinctions

1. Historical basis – palming off (Passing off): A person selling his own goods as those of another

2. Unfair competition now

a. Broad array of unfair practices (trademark, servicemark, trade secrets, misappropriation, dilution)

b. Deception/likelihood of confusion

3. Both TM & unfair Competition are covered by CL/state statute/federal statute (Lanham Act §43(a)) 

a. no preemption, unlike copyright

b. Federal registration takes longer

4. Difficult to predict – make as different as possible or add subtitle, other words

C. Trademark Infringement Elements

1. Valid, Protectible “mark”

a. Word, Mark, Symbol, Phrase, or Device used to identify single source of goods/services & distinguish from other sources 

b. Valid = used as trademark, not just to name or describe the product

c. Protectible = Distinctive
i. Stronger = more protectible (LEVELS)

ii. Inherently distinctive

1) Fanciful (Strongest)(Not Arbitrary, Suggestive

iii. Non-inherently distinctive

1) Descriptive (Most celebrity names, titles)
2) Needs Secondary Meaning 

a) substantial segment of relevant consumer segment primarily associates the term w/ a particular source
b) multi-factor test (no factor is dispositive):

i) Advertising expenditures (more=SS; $27K not enough-Unger)

ii) Consumer studies (ie. Surveys) linking mark to a source
iii) Unsolicited media coverage of P’s product (articles, awards, preview performance OK in Philadelphia)
iv) Sales success (high gross)

v) Attempts to plagiarize (Unger-bad faith; drew associations)

vi) Length and exclusivity of mark’s use (don’t care if unpublished)
3) Series protectible even if no secondary meaning (not single work)

4) MPAA title registry

iv. Generic (Not protectible)

1) Genus or category of a good or service

2) Ie. Aspirin; “First Contact” in Jenkins
d. Signature performance of an artist not protectible (Oliveira)

i. But a piece of music CAN be a trademark (NBC Tones)

e. Likeness and image per se of a celebrity not protectible (In re Epe)

i. But a specific image CAN be a trademark

f. Usually belongs to the person who first uses the mark as a trademark for particular goods/services in a particular geographic market
i. Federal trademark registration essentially gives broader, national protection

2. Ownership by P

3. Likelihood of Confusion

a. Confusion as to origin, sponsorship, approval

b. Lanham Act §43(a) – OR false or misleading description of origin or fact

c. First user: senior; Later user: junior

d. Usually “forward” confusion

i. passed off; public confused that junior comes from senior person

ii. 9th circuit Sleetcraft Test
1) Strength of mark

2) Proximity/relatedness of goods

a) Movies and books different but arguably often based on eachother

3) Similarity b/w marks – sight, sound, meaning

a) print, font v. context

4) Actual confusion

a) Unger says movie tickets not expensive, consumers are not sophisticated (Prof. disagrees)

5) Similarity in marketing channels

6) Type of goods/consumer care

7) Intent of D

8) Likelihood of Expansion (bridging the gap) – into other areas of commerce

e. Sometimes “reverse” confusion (Dreamwerks)
i. junior user is more powerful and better known than senior user

ii. still can be trademark infringement even if not trying to palm off – consumer confused (devalue senior’s good will; foreclose expansion)
iii. Test 

1) Strength/arbitrariness of mark 
2) similarity in sight/sound/meaning

b) Dreamwerks/Dreamworks spelled differently but unlikey to be noticed

3) relatedness of goods
a) not unusual to think Spielberg would put on sci-fi convention
D. Celebrity Identity

1. Bell v. Streetwise
a. New Edition group members had control over nature & quality of goods

b. used name before record deal

c. Personality led to success 

d. producers can’t use name and replace members by saying it was a concept group they put together
2. Distinguish right of publicity 

a. What’s protected?

i. TM – goodwill of seller (association of public’s mind w/ source)

ii. Rt. Of Publicity – persona of human being (distinctive style)

b. Prior exploitation needed?

i. TM – Yes, to establish valid, protectable mark

ii. Rt. Of Publicity – NO – you have rights to likeness whether you exploited it or not

c. Test for infringement?

i. TM – Likelihood of Confusion

ii. Rt. Of Publicity – ID of person; often a use in trade/advertising

d. Transfer
i. TM – Can’t assign “in gross” only as part of sale of “goodwill.”  Can be licensed (Need to retain quality control)

ii. Rt. Of Publicity – Can assign or license

3. Elvis Presley 
a. The Big El Show – not enjoined but prohibited from using combination of certain types of uses & ads must make clear impersonation 
b. “Elvis”, TCB, Pose = protectible/confusion; NOT “the king”
E. Trademark Defenses

1. Fair Use 

a. Using mark in its descriptive sense

b. Usually to describe D’s product or in comparative advertising

2. Nominative Fair Use

a. Using mark to identify P’s product

b. New Kids on the Block – Calling # to vote on who is best looking; pay 95cents a minute

i. P’s product must not be readily identifiable w/o using trademark

ii. D must use only as much as reasonably necessary to identify P’s product

iii. There must be no suggestion of sponsorship

iv. There must be no suggestion of sponsorship or endorsement

3. First amendment for TITLES
a. Rogers test 9th circuit (hard for P)
i. Is there an artistic relevance to the mark used?

1) If not, usual analysis (likelihood of confusion)

2) If so, then:

ii. Is the use explicitly misleading?

1) If not, no infringement

2) If so, maybe infringement

iii. Not for parody about dancers 

E. Dilution

1. If famous mark (widely known), don’t need likely to confuse

2. Blurs distinctiveness
3. EXCEPTION for 1st amendment speech (not commercial speech)

a. Mattel – Barbie Doll song 

4. Tarnishment

a. Use mark in negative way; often times associated w/ sex
b. Enjoin 

Credit

I. Valuable

A. Talent gets more work and pay 

B. Credit of talent valuable to producers – attract 

C. Don’t want to give credit to actors who wouldn’t bring in people in ADS b/c expensive (puts butts on seats)

II. Individual Contracts

A. Generally – no obligation to give or right to receive 

B. If unambiguous, court will NOT imply (Vargas)

1. Need something necessarily arising form language used

2. Unless K is silent on essential term – might accept parole evidence of intent, even if integrated

3. Smithers unambiguous – tortuous breach b/c bad faith conduct – no intention of putting in credit; threatening to blackball
C. Remedies

1. CA more willing to recognize damages award if any basis for it 

a. as long as showing there was damage 

b. value of credit to actor: future jobs, ability to get paid more; billing satisfied (Smithers)
D. Misappropriation: party in direct competition w/ another party takes something that required investment to create (VALUE)
III. Collective Bargaining Agreements

A. Some complex (WGA), some not (SAG)

B. Arbitration 

1. Anonymous

2. Very limited judicial review (Ferguson)

IV. Statutory and Common Law

A. Right to require or claim credit – OMISSION

1. Generally no right w/o agreement

2. EXCEPT Visual Artist Right Act (not film)

3. Omission per se – usually not false or misleading under Unfair Competition law (Vargas)
4. NOT IIED (Cleary)
B. Right to prevent or disclaim credit – FALSE or MISLEADING

1. Unfair Competition – Palming Off

a. Trying to Pass off my goods under the label of another 

b. IE. Put a label on my knock off

c. Can be express or implied (photos)

d. Exaggerating involvement (Follett; King)

i. May survive Dastar - §43(a)(A) likely to cause confusion

ii. Possessory Credit – must be involved (King – not Steven King)

2. Reverse Palming Off

a. Taking credit or giving credit to a 3rd party for someone else’s work

b. IE Putting my label on a brand name

c. Can be express or implied (remove label)
3. State Unfair Competition law OR Lanham Act §43(a)

a. Lanham Act §43(a) 

i. (1)  Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which

ii. (A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or

iii. (B) in commercial advertising or promotion misrepresents the nature, characteristics, qualities…of his or her or another person’s goods services, or commercial activities

iv. Shall be liable in a civil action by any person who believes that he or she is or is likely to be damages by such act.

b. Dastar 

i. casts doubt on viability on §43(a) claims

ii. Don’t know what effect will be on state law claims as to the affiliation of person w/ another person
iii. ORIGIN: Narrow definition-physical thing (like if you took Fox’s video and put your name on it)

iv. Did not interpret (B)

4. Specific Performance/Injunction available
Content Control
I. By Contract

A. Best way to have control

B. Approval, Consultation, Creative Control Enforceable (Sicilian; Reds)

1. Director’s good faith consultation w/ producer required – cutting out all violent scenes in gangster movie to make shorter not GF (Sicilian)
2. No obligation to act reasonably in K so Warren Beatty’s film not shown since cut out a lot of film for ads (Reds)

C. Some courts imply obligation to notify public if modified (Chesler)

D. Implied obligation not to modify so credit would be false (Granz)
1. Sufficient changing content of record to fit new medium NOT OK
E. Implied obligation to modify for expressly granted media (Preminger)
1. Expressly license for TV broadcast then OK

II. By Collective Bargaining Agreement

A. IE. DGA Director’s Cut – can’t cut film until director shows vision, right to present, be consulted, screening, TV, airlines, video

III. By Statute / CL

A. International - Moral Right of Integrity (Berne Convention Art. 6bis)

1. Preserve honor and reputation (France-Houston)

B. US – Expressly granted only to visual art (VARA – fine art, not film, not TV)

C. Other causes of Action

1. K law: K requiring credit may imply obligation not to so alter work that credit attribution is false (Granz)

2. Copyright law: Exclusive right to prepare derivative works (based upon, new version) (Gilliam)

a. Monty Python didn’t give rights in underlying script to BBC who couldn’t have given to Lifetime

3. Unfair Competition/Lanham Act §43(a): False designation of origin (Gilliam-flying circus)

a. Dastar may limit; may be other versions 

IV. By Society
A. Sexual Content

1. Miller Obscenity test

a. Applying contemporary community standards, work as a whole, appeals to prurient interest
b. Measured by contemporary community standards, work depicts or describes in a patently offensive way sexual conduct specifically defined in applicable state law
c. Work, take as a whole, lacks serious literary, artistic, political or scientific value

2. Indecent language can be regulated (Pacifica)

3. Can regulate material obscene to minors, but not if also limits adult access to non-obscene material (Ginsberg; ACLU v. Reno)

4. States not successful in regulating music (Luke Records)

5. Zoning by time if TV or Radio when kids don’t watch (Pacifica)

B. Violence 
1. 1st amendment limits regulation
2.  Media liability for acts of imitative violence

a. Intentional tort or negligence 

b. Usually liability not found

c. Found if intent to cause imitative violence AND imminent and foreseeable (Weirum)

i. Weirum – Race to get prize foreseeable that kill someone on road

d. Incitement to Imminent Lawless Activity – Brandenburg Test

i. Speech directed or intended toward goal of producing imminent lawless conduct AND

ii. Speech is likely to produce such imminent conduct

iii. NOT if abstract advocacy or directed to some indefinite future time
iv. Book Hit Man - careful detailed instructions on how to commit contract killing pulled off market

e. Natural Born Killers – movie acid and kill 7-11 clerk
