ENTERTAINMENT LAW OUTLINE
THE ENTERTAINMENT INDUSTRY
A.
Entertainment Industry

1.
PLAYERS


a.
Creators: e.g. songwriters, recording artists, writers, actors, directors, etc.



b.
Producers: assemble rights, services, financing, distribution; obviously, 




also manage production itself.



c.
Financiers: e.g. small investors, banks, distributors, exhibitors.



d.
Distributors: pay money in exchange for distribution rights.



e.
Marketing: advertising (paid) and publicity (normally not paid, e.g. 




appearance on talk show).



f.
Retail: exhibitors, TV, radio, stores, websites.


2.
TRENDS IN BUSINESS


a.
Conglomeration: vertical and horizontal integration (corporations 




producing multiple types of media); e.g. Fox-movies, TV, newspapers, 



etc.



b.
Globalization: exports and imports; importance of non-U.S. market.



c.
Technological change: new media, distribution channels, convergence; 




changing means of production.




B.
Entertainment Law

1.
COUNSELING CLIENTS


a.
Transactional: help structure business deal (what to ask for, what to pay).



b.
Advice re potential claims: try to avoid lawsuits, e.g. by acquiring rights 



or recommending changes.


2.
CONTRACTING


a.
Involved in drafting, negotiation and interpretation of K.




i.
Rights: copyright, trademark, etc.




ii.
Services: writers, actors (employees).




iii.
Financing: security interests, etc.

3.
ADVOCATING


a.
Handling disputes including litigation.



b.
Increasing use of ADR.

C.
Substantive Entertainment Law


1.
Specific regulations: regulation of agents.

2.
Contract law: formation, interpretation, performance/breach, limits on remedies.

3.
Personal rights: defamation, privacy, right of publicity.

4.
IP/Business torts: copyright, trademarks, unfair competition, ideas.


5.
Collective Bargaining Agreements/Labor law

6.
Credit issues


7.
Employment law

8.
Anti-trust law, Corporate law, Tax law


9.
Constitutional law: 1st Am. Limitations on speech, e.g. incitement, obscenity.
D.
5 Types of Legal Argument

1.
TEXT: Looks at the language of statutes and K (if it is clear, a lot of courts stop 



there).

2.
INTENT: Intent of parties, drafters (extrinsic evidence).

3.
PRECEDENT: Compare and contrast.

4.
CUSTOM/TRADITION: “It’s always been done this way.”

5.
SOCIAL POLICY: Two aspects.


a.
Look/predict the consequences of a specific interpretation.



b.
Say whether it has positive implication or not.


*Perhaps the strongest arguments use multiple strands to support the claim.

E.
Entertainment Law and 1st Amendment Protection

1.
FILMS: Protected speech.
Burstyn  v. Wilson: Court dealt with an attempt at censorship. A NY statute refused to give licensing for screening of a film if obscene, inhumane, or sacrilegious. P’s movie was denied b/c it was sacrilegious. The Supreme Court struck the law down. D argued that entertainment is just a business. Court said that it doesn’t matter if it is a business-so are books, newspapers, and 
magazines. D argued that it’s just entertainment, not information. Court said that it may not 
be news, but movies/art still informs, communicates, and affects public opinion. D argued 
that movies are very dangerous in influencing behavior. Court said, that even if it causes evil, we still can’t have limitless censorship. Regulating obscene speech is fine, but here we have a very broad (not narrowly tailored) censorship. The state also tried to regulate religion. Court said that states have no legitimate interest in protecting religion from offensive views b/c it would protect only vocal and powerful orthodoxies, which would favor one religion over another.

2.
VIDEO GAMES: Courts are split.



a.
Arguably not a significant medium for communication of ideas.



b.
But games often have stories and look more like a movie or novel.

TALENT REPRESENTATION
A.
Roles of Talent Representatives


1.
Attorney: protects legal interests, gives legal advice, drafts K.


2.
Agent: seeks or procures employment, structures and negotiates deals. 

3.
Managers:


a.
Personal: gives career advice, ranging from daily management duties to 




strategic career development; does NOT seek or procure employment.



b.
Business: handles money once it is earned (not the talent).

*In reality, these “textual roles” often overlap, which causes a lot of problems b/c of 

the different regulations that are involved, especially drawing the line b/t agent and 


manager.
B.
Talent Agents


1.
STATE LAW REGULATIONS: purpose remedial and to prevent exploitation 


by unlicensed agents.


a.
CA Labor Code: Talent Agents Act (TAA).




i.
§1700.5: Requirements for a “Talent Agency.”





A.
Need license to be a talent agent, regardless of whether or 






not you are being compensated. 





B.
Defined: procuring or attempting to procure employment or 






engagements.





C.
§1700.4: Exception for procuring of record K. 





D.
§1700.44(d): Exception for managers acting “in 






conjunction with, and at request of a licensed agent.” 




E.
§1700.44(b): Violations are NOT criminal.





F.
§1700.44(a): Labor commissioner has initial, exclusive jdx 






regarding disputes. 
Styne v. Stevens: Personal manager for entertainer brought suit against entertainer, asserting claims for breach of contract, breach of fiduciary duty, accounting, breach of express trust, imposition of constructive trust, constructive fraud, and declaratory relief. The Supreme Court held that: (1) Talent Agencies Act's one-year limitations period for actions or proceedings under the Act did not affect the times within which entertainer could take actions necessary to assert her Act-based defense, and (2) Labor Commissioner had exclusive jurisdiction over entertainer's Act-based defense.



ii.
K with unlicensed agents are typically VOID. 





A.
 Manager may be required to repay ALL COMMISSIONS 






from inception. Buchwald



iv.
No exception for “incidental procurement.”

Park v. Deftones: Former personal manager of music group brought action against group and record company for breach of contract and intentional interference with contractual relations. The Court of Appeal held that former manager's activities in procuring employment for group were subject to regulation under Talent Agencies Act, even where the manager did not receive compensation for procuring the engagements.



v.
No maximum commission mentioned in the statute, but K with 





excessive commissions will not be approved by the unions.




vi.
SOL is one year. See Styne v. Stevens supra


b.
NY Gen. Business Law: GBL.



i.
§172: No person shall own, operate, or carry on any employment 





agency unless he/she has a LICENSE.     
Friedkin v. Harry Walker, Inc.: Motion picture and theatrical personality brought suit to recover commissions paid a booking agent who secured lectures and engagements for him. The Civil Court of the City of New York held that a booking agent who secured lectures and engagements for a client who was a motion picture and theatrical personality had to acquire an employment agency license where the agent was not in the business of managing the client and the seeking of employment was not only incidentally involved.



ii.
§172(8): Exception for manager who “incidentally procures or 





seeks to procure employment.”





A.
No special “carve out” for seeking record deals, where not 






done incidentally by a manager. Pine




B.
If activities limited to career development, no license 






required. Mandel



iii.
Employment agency includes theatrical employment agency.




iv.
Violations carry criminal penalties-misdemeanor!!




v.
Courts hear claims re unlicensed agents.




vi.
§185(8): Statutory cap on commissions at 10%. 



*Legislators just recently passed a bill that would completely exclude “personal 


managers” from state talent-agent regulation. However, it was VETOED BY 


THE GOVERNOR.


c.
Incidental Procurement




i.
CA: NO incidental procurement exception.





A.
Express carve out for record deals.




ii.
NY: DOES have exception for managers who incidentally seek 





employment.





A.
Theatrical Employment Agency: CANNOT claim 






incidental seeking of employment exception.






B.
NO express carve out for record deals.



d.
Consequences of NO LICENSE




i.
Agreement b/t talent and agent may be void.




ii.
Fines.




iii.
Agent may not be able to get any commissions/disgorge past 





commissions paid.




iv.
Criminal punishment (NY).

2.
UNION REGULATIONS: SAG.


a.
Labor Exemption: Does not violate anti-trust law. 

Ring v. Spina: Action by P for treble damages under the Sherman Anti-Trust Law and for other relief in connection with agreements among the parties for the production of a dramatic musical composition called 'Stovepipe Hat.' Court held that labor exemption does NOT extend to unions’ and non-labor groups’ agreements so these agreements not immune from anti-trust laws (no collective bargaining agreements). 

H.A. Artists v. Actors’ Equity Assoc.: Talent agents are a LABOR GROUP. Agents fill the role often played by unions so it is like a labor organization and the exemption applies. 



b.
Members agree NOT to use non-franchised agents.




i.
Union franchise agreement regulates agents.


c.
Franchise Agreement §16: Agents to be independent.




i.
Agent cannot be an active motion picture producer, cannot own 





any interest in motion picture production or distribution.



d.
Specific Regulations




i.
Talent-Agent: Members agree not to use non-franchised agents. In 




the example of SAG, agents have to be franchised (franchise 




agreement) in order to represent SAG member (in addition to being 




regulated by state law).




ii.
Talent-Producer/Employer: Talent members cannot work for non-




union producer (membership agreement). Have collective 




bargaining agreement 
(still in force): producers/employers have to 




pay at least the minimum age as determined in the agreement, 




pension, certain working conditions, 
health care, etc.


C.
Managers


1.
TOP TEN DEAL POINTS IN MGR-TALENT CONTRACTS


a.
Term- typically we have commission to mangers from gross revenues 



(usually 15-25%). 


b.
Managers usually have less clients than agents; also riskier. Talent wants 



to have a shorter term or relationship.


c.
Performance levels- the talent will want the contract extension/renewal to 



be dependant on the performance of the manger. 


d.
Commissions- usually 15-25% of gross revenues.



i.
Gross Income: all forms of income relating to endeavors in the 





entertainment business.



e.
Exclusions from gross- certain things will be negotiated to be excluded 



from the gross revenues and therefore not subject to commissions.



i.
Ex: Artist would not want to pay manager commissions on the 





total advance, but would instead carve out certain costs that would 





not be included in the income.



f.
Limitations on reimbursable expenses.


g.
Sunset provision- continued commission even after the contract expired 



based on agreements entered for talents while he was still managed by this 



manager. Usually, the commission decreases every year, until no 



commission at all (typical sunset clauses are 2-4 years).



h.
Managers power of attorney.


i.
Key-persons clause & assignment.


j.
Accountability, audits and separation from the money.


k.
Choice of law and forum.
D.
Attorneys

1.
FIDUICIARY DUTY AND DUTY OF CARE


a.
Attorney is agent who acts on behalf of client; creates fiduciary 




relationship (duties).




i.
Competence




ii.
Loyalty/Confidence



iii.
Protect a client’s interest




iv.
Not to assume position adverse to the client

Day v. Rosenthal: Attorney brought various suits against former clients alleging breach of retainer agreements and various other contracts. Clients cross complained and filed affirmative actions for breach of fiduciary duty, legal malpractice, fraud and abuse of process. The Court of Appeal held that: (1) expert testimony was not necessary to establish attorney's negligence; (2) trial court did not act arbitrarily in discrediting all of attorney's testimony; and (3) trial court was justified in denying attorney's request for relief from his jury waiver.

2.
CONFLICTS OF INTEREST


a.
CRPC 3-300: Business Transaction with a Client.




i.
Attorney’s personal interest may conflict w/ client and duty to act 





in best interest of client.



ii.
Requirements:





A.
Fair and reasonable terms.





B.
Written advice to seek independent counsel.





C.
Written consent to terms.

Croce: D didn’t tell P and wife to seek independent counsel for K. 
If he hadn’t breached fiduciary duty, widow would not have had a suit.


b.
CRPC 3-310: Present or Past Relations.




i.
DIRECT CONFLICT








A.
Representing multiple clients in same transaction where 






interests are actually or potentially adverse.





B.
Requires informed written consent (consent after written 






disclosure).




ii.
INDIRECT CONFLICT




A.
Legal, business, financial, professional, or personal 






relationship w/ another party in transaction; OR





B.
Would be substantially affected by the transaction OR in 






the subject matter of the transaction.





C.
Requires written disclosure but NO written consent.


3.
TAKING COMMISSIONS IN LIEU OF FEES


a.
Like a contingency fee, but must be reasonable.




i.
5% commission is not unusual in entertainment industry.



b.
Relevant rules:




i.
CA B&P §6147 and §6148.




ii.
CRPC 3-300.

4.
FEE AND CREDIT


a.
If the attorney and client have an interest in the project, may be conflict in 



subject matter (indirect conflict?).


b.
CRPC 3-310(F): Can accept compensation from one other than client IF 




no interference w/ independence of professional judgment or w/ attorney-




client relationship AND get client’s informed written consent.


5.
ATTORNEY AS AGENT OR MANAGER


a.
Agent: Must be licensed.



b.
Manager: May be considered a business transaction w/ the client under 




CRPC 3-300.


c.
Problem with acting as agent or manager: One of the attorney’s roles is to 




protect the client in deals with other parties, i.e. an agent or manager; no 




one to “police” when attorney is that other party.


6.
ETHICS IN NEGOTIATION


a.
Lawyers are subject to the law, e.g. misrepresentation, fraud.




i.
Tort law: Damages and other remedies for intentional or negligent 




misrepresentations for purpose of inducing action or inaction in 




reliance.




ii.
Contract law: Avoidance or reformation of the K. Cause of action 




may arise even from an innocent misrepresentation of a material 




fact that induces assent.



b.
Puffing: There are loose categories of “conventionalized lies” upon which 



no one 
should rely. 




i.
Exaggeration of value, future facts, opinions, especially about 




quality and value. 



ii.
We have this exception b/c as lawyers, we cannot always put all of 




our cards on the table.


c.
Lawyers are also subject to special regulations, which are complicated by 



duties to the client, such as confidentiality and zealousness.




i.
MR 4.1: In the course of representing a client, a lawyer shall not 




knowingly: (1) Make a false statement of material fact or law to a 




third person; OR (2) Fail to disclose a material fact to a third 




person when disclosure is necessary to avoid assisting a criminal or 




fraudulent act by a client, unless disclosure is prohibited by MR 




1.6 (which generally makes all information relating to 




representation confidential).




ii.
MR 4.1, Comment: “…can depend on the circumstances. Under 




generally accepted conventions in negotiation, certain types of 




statements ordinarily are not taken as statements of material fact. 




Estimates of price or value placed on the subject of the transaction 




are in this category. 




iii.
CA doesn’t have a comparable rule, but CA B&P §6106: “the 




commissions of an act involving…dishonesty…constitutes a cause 




for disbarment or suspension.”
 
FIDUCIARY DUTY
A.
Fiduciary Duty


1.
Imposed by law in certain circumstances.


a.
Certain confidential relationships, e.g. attorney-client, maybe manager-



talent (there was a case in which it was never resolved).


2.
Can arise “by agreement” or implied agreement where a person voluntarily 


assumes a position of TRUST AND CONFIDENCE.


3.
Imposes obligations of fairness, good faith, and loyalty.


3.
Breach is a TORT (not just a breach of K).
B.
Relationship Between Author/Producer and Publisher/Distributor


1.
NO FIDUCIARY DUTY BETWEEN AUTHOR AND PUBLISHER


a.
A “purely commercial relationship” is contractual, NOT fiduciary.



b.
Publisher who acts with SOLE PURPOSE of injuring author may be liable 




for an intentional “prima facie” tort.

Mellencamp v. Riva Music LTD: Songwriter sued recording companies for their alleged breach of fiduciary duties and breach of contract in failing to fully and timely report royalties owing to songwriter. The District Court held that: (1) recording companies' express and implied obligations to use best efforts to promote songwriter's works were not fiduciary obligations per se; (2) allegations in songwriter's complaint were sufficient to state claim for breach of contractual obligation to fully and timely report royalties; but (3) memorandum offered by songwriter of alleged oral agreement to transfer copyrights to songs back to songwriter was not sufficient to satisfy New York statute of frauds.

2.
OBLIGATION TO EXPLOIT


a.
Implied covenant of good faith and fair dealing in every K.



b.
Grant of exclusive rights in exchange for royalty/participation might 



imply obligation to make “reasonable efforts to exploit.” 



See Mellencamp v. Riva Music supra


c.
Obligation is more likely to be found where needed in order to create an 




enforceable agreement, i.e. to create a mutuality of obligation.

Wood v. Lucy, Lady Duff Gordon: She was an “it girl.” Cut a deal with Wood for an exclusive representation and split the royalties. She then entered into another K. She claimed that there 

was no K b/c no mutuality (he didn’t expressly guarantee her anything). Court said there was a K b/c there was an implied undertaking by Wood to use his “best efforts” to promote her, i.e. mutuality of obligation. Court found intent of the parties was to K; therefore, he must have undertaken some kind of obligation.



d.
Must be good faith effort in initial promotion AND exercise of good faith 




business judgment re further promotion.




i.
Courts usually deferential to business decisions.

Zilg v. Prentice Hall: P wrote a book. K with publisher said the publisher would publish, but left him the right to determine how many copies. The publisher ended up not printing many copies and did not market the book much. Trial court found contractual obligations were breached. Higher court reversed. Court inferred an obligation of good faith effort in initial promotion in order to give the book a chance to succeed. 
After that, the publisher has to employ good faith 

business judgment re further promotion. Here, the court determined there were good faith business reasons to cut down # of copies and promotions.



e.
Other case law says no obligation of good faith will be implied IF 




contradicted by express K language and not necessary to make an 




agreement enforceable. Waits


f.
Agreements to do more will be enforced if specific enough. 




Contemporary Mission

3.
PROTECTIONS FOR AUTHOR


a.
Express obligation to exploit (“best efforts” clause).



b.
Self-promotion.



c.
Negotiate to get rights back at some point.



d.
Try to get big advances.
TALENT CONTRACTS

A.
Contract Overview


1.
K Formation



2.
Oral v. Written Agreements



3.
Capacity





4.
Interpretation 


5.
Termination/Breach


6.
Durational Limits


7.
Other Limitations

B.
Requirements for Contract Formation 


1.
Legal Capacity


2.
Mutual Assent


3.
Lawful Objective


4.
Sufficient Consideration

C.
Oral v. Written Contracts


1.
ORAL AGREEMENTS



a.
Oral contracts MAY be enforceable, UNLESS the parties intended 



otherwise or there is some other legal limitation on oral agreements. Ex: 



“copyright” transfers require writing. 
Bassinger: Kim orally agreed to play in a movie. There was an agreement on salary, perks, and trailers. A formal contract was actually drafted and 
sent. During the process, she changed her mind. The production company sued. She claimed that there was no mutual assent on a material fact (nudity). Jury found against P. Court held that nudity wasn’t really an issue (and she had been nude numerous times before). Moreover, she rarely signed contracts before. 
Bassinger had a loan company. They signed the contract and “loaned out” her talent. Because the jury verdict was not clear, i.e. who breached-her or the company, the verdict was struck down. WE DID HAVE A BINDING ORAL AGREEMENT!
Private Movie Company v. Pamela Anderson: Similar situation to the Bassinger case. She liked 
the movie script, but was worried about nudity. The parties worked out most of the terms, but producer promised to revise the script. Because he didn’t, and she didn’t like the nudity, she backed out of the deal. P sued for loss of presale profits. The court failed to find an enforceable K. Court held there was no mutual assent on a material term-nudity. While they agreed to accommodate her, the written draft they sent her did not reflect that. There was also an issue of whether her manager had actual authority to bind her. The court pointed out that managers are not supposed to procure employment, so they definitely cannot bind her. What about her agent? There was no evidence that he had the actual authority to make a K on her behalf. What about “apparent authority?” The court held that they never represented to have actual authority, so no apparent authority was created either. What about her attorney? He actually had a conflict of interest in the case. While he orally warned her, it was never done in writing. Court said, “there is a presumption of undue influence on her.”


2.
WRITTEN CONTRACTS



a.
Even when the contract is in writing, it has to be DEFINITE and 



CERTAIN as to material terms. 
Cheever: A lot of terms were missing, e.g. style, number of works to be published, etc. Court struck it down b/c too many terms were missing/unclear. Court didn’t know what to enforce. Court will supply missing terms, but when there isn’t even an agreement on the subject matter, they will strike it down.


b.
Agreements that MUST be in writing.



i.
Copyrights Transfer: Assignments, exclusive licenses, any grant 




other than a “non-exclusive license.” 17 USC §204(a)





A.
Must be in writing, signed by owner or their agent.





B.
Non-exclusive transfers can be oral or implied from 





conduct. 
Effects Associates, Inc. v. Cohen: Special effects company brought action against moviemaker for copyright infringement. The Court of Appeals held that company, which created and delivered footage at request of moviemaker, impliedly granted moviemaker nonexclusive license to incorporate footage into movie.



ii.
Statute of Frauds: An agreement that by its terms is not to be 




performed within one year from the making thereof. CA Civ. 




Code §1624(a)



iii.
Injunctive Relief (CA): Cannot get injunctive relief for breach of 




personal services K without writing. CA Civ. Code §3423 
D.
Capacity to Contract

1.
LEGAL CAPACITY IS A REQUIREMENT FOR CONTRACT FORMATION.

2.
MINOR CONTRACTS


a.
CA Family Code §6710: Generally, can be disaffirmed (i.e. voidable) 



during, or shortly after infancy.




i.
Rationale: Prevent young people from being mistreated. However, 




allows minors to enter K in bad faith.



b.
CA Family Code §6750: This chapter applies to the following contracts: 



(a) A K pursuant to which a person is employed or agrees to render 



artistic or creative services. Artistic or creative services includes (but not 



limited to) services as an actor, actress, dancer, musician, comedian, 



singer, or other performer or entertainer, or as a writer, director, producer, 



production executive, choreographer, composer, conductor, or designer.



i.
Several states have rules with re to minors in the entertainment 




business.




ii.
Can be disaffirmed not only with employers, but with managers 




and agents as well (see hypo #2)???





c.
CA Family Code §6751: Court receives K; looks to see if it is fair 



towards the minor. 




i.
Generally, once approved, minor CANNOT disaffirm. 




ii.
Can you approve a manager or agent K???



d.
CA Family Code §6752: Coogan Law.



i.
If no one bothers to get approval, can still protect child actor from 




parents who will take advantage of money. 




A.
Law was passed requiring employer to put 15% in trust 





account.





B.
Applies even where K is not approved by court.



e.
NY 35.03: Procedure is a little different. 



i.
NY courts appoint a third party guardian to protect child’s interest. 



ii.
Covers agent and management K???


f.
Limitations on Disaffirmance




i.
NY: “reasonable and provident” K.

Prinze: K was never approved, but where court finds K reasonable and provident to minor, may find it enforceable.



ii.
NY: restitution/retention of benefits.





A.
Minor disaffirmance is treated like rescission. Permit court 






to make tender of restoration to avoid unjust enrichment.





B.
CA does NOT follow this rule.

Eden: A minor wished to disaffirm his K. Court held that minor could disaffirm b/c K was never approved, but 
required minor to restore the other party to the position they were in before K to avoid unjust enrichment.



iii.
Parental Certification of Minor K.






A.
Parental guarantee that child will perform.





B.
CANNOT be disaffirmed.





C.
Enforceability limited to scope of parental consent.



g.
Union Regulation of Minor Employment 




i.
SAG employment: promote proper environment/working 





conditions, maintain education.


3.
OTHER CAPACITY ISSUES


a.
Insanity: An insane person may be held to not have the capacity to 



contract.


b.
Alcohol: We may have a problem if the parties were drinking while 



signing the contract. 


c.
Alzheimer: There was a case with someone with beginning stages of the 



disease. The court said that in order for a contract to be unenforceable, 



there has to be sufficient proof of incapacity to understand the terms and 



consequences of the deal OR proof that they can’t act in a reasonable 



manner to execute the K (if they can understand it) where the other party 



has reason to know this.  
E.
Contract Interpretation


1.
KEY TO CONTRACT INTERPRETATION = INTENT OF THE PARTIES 



a.
Consider K as a WHOLE. Donahue


b.
Look to the LANGUAGE of the K (plain meaning). Mendler


c.
Courts look at the CONTEXT including INDUSTRY CUSTOM. Mendler
Mendler v. Winterland: Artist allowed a clothing company to take 
photos of him and use illustrations on their shirts. They later started to use the altered digital images and he sued. The district court ruled that they were acting within their scope to use “illustrations.” Higher court reversed. The issue is whether the alterations made it an illustration, i.e. within the K scope, or a photograph, i.e. outside the K scope. 
The court looked at dictionaries to try to figure out the parties’ intent and held that it was a photograph and not an illustration. Courts frequently look at common usage and understanding in the industry as well. Since there weren’t enough alterations, this was a copyright infringement.

*This case demonstrates that it is unsettled how far a court should go in 
order to interpret language. 

2.
WILL NOT ENFORCE K IF…


a.
It is an “agreement to agree” or to negotiate; OR



b.
Terms are too vague or indefinite.




i.
To imply missing terms, the subject matter of the K should be 




agreed and there should be some standard for reasonable 




implication.

Pinnacle Books v. Harlequin: As part of a book series, writer wrote 38 books under his K with the publisher. Their last K said that if “after using best efforts to extend their K,” they couldn’t reach an agreement, he could sign with other publishers. After the negotiation failed, he signed elsewhere and Pinnacle sued him. Was the K breached? Court said the “best efforts” clause was very vague, and didn’t know how to enforce it. There aren’t any extrinsic customs in the industry to guide. No objective standards either. What could the parties have done instead of writing “best efforts”? Could have framed a time period for negotiation. Could have had a first and last refusal clause: First-first offer has to be given before writer can go elsewhere; Last-gives publisher option just before he signs elsewhere to give him a better offer.


3.
CONTRACT AS A WHOLE


a.
Court generally will not adopt an interpretation that renders other 




provisions “superfluous.”



b.
Narrow, specific provisions may be viewed as narrowing an apparent 




broad provision.




i.
Avoiding the narrowing of a broad grant by a more specific grant:





A.
Expressly state “without limiting the generality of the 





foregoing.”




B.
“Including, without limitation…”




C.
“For avoidance of doubt, the foregoing shall 
include, 





without limitation…”




D.
“By way of example, the foregoing shall include, without 





limitation…”
Donohue (Blair Witch Project II): D, the company that picked up 
the option for the second movie (and the first), used the likeness of the actors from the first movie in the sequel and its promotion. In 
the contract for the first movie, there was a broad grant (“all rights to the result and proceeds of Heather’s services”). The court applied NY law and held that there was ambiguity. Why? B/c in addition to the broad grant, there were also enumerated provisions. 
If the first clause indeed included all rights, there was no need for the enumerated provisions. Very hard to ascertain the parties’ intentions. In NY, once a judge finds ambiguity, it goes to the jury. Here, since the defendant asked for a summary judgment, their motion was denied.

4.
AMBIGUITY (multiple possible meanings)



a.
NY approach to ambiguity




i.
JUDGE looks at K as a WHOLE. See Donahue supra



ii.
If text is unambiguous, the court does NOT look at 




extrinsic evidence (parole evidence, custom usage).



iii.
If text is ambiguous, then case goes to the jury.



b.
CA approach to ambiguity



i.
Parol or extrinsic evidence is only admitted if K is ambiguous (esp. 




where K is “integrated”).




ii.
Process:




A.
DETERMINE AMBIGUITY: “Provisionally” receive 





evidence of whether language is reasonably susceptible to 





another meaning. 





B.
INTERPRETATION: If reasonably susceptible, admit 





extrinsic evidence and interpret the K. 






1.
If extrinsic evidence in conflict, interpretation is an 






issue of FACT (jury).






2.
If no extrinsic evidence, or evidence does not 






conflict, interpretation is an issue of LAW (judge).

Wolf v. Superior Court: Wolf sold rights to Disney for the movie “Roger Rabbit” and they agreed to give him % of the gross receipts. They then struck a deal with a fast food chain to promote both products, which saved them money on advertising. Court decided the meaning of “gross receipts.” Disney said it means cash receipts. Wolf said it also included “value receipts.” Followed CA approach. 


c.
Ambiguity and New Media



i.
Start with INTENT OF THE PARTIES.





A.
Consider K as a whole.





B.
Express language of the K.





C.
Consider context including industry custom.

Burroughs v. MGM: MGM got right to create original Tarzan story and remakes if no material changes were made and the story was substantially the same. Court held that modernizing story was within rights granted. Modernizing was contemplated by the parties and included in the language, “all rights, both present and future and whether or not the same be now known or recognized, which may be necessary to produce…”



ii.
Where no other indicia of parties’ intent, courts may apply 




BROAD INTERPRETIVE APPROACHES.





A.
Reasonable Meaning: Does the new media reasonably fall 





within the media described. If so, it is included in the grant.





1.
Tends to favor grantees.





B.
Strict Construction: Only media which falls w/in the 





unambiguous core meaning of the rights granted are 





included.





1.
Tends to favor grantors.





C.
Influential facts in choosing approach: 





1.
Sophistication of parties: If not sophisticated, goes 







toward narrower approach.






2.
Identity of the drafter: Ambiguities construed 







against the drafter.





3.
Whether medium was known/foreseeable at time of 






grant: If unforeseeable at the time of the grant, 







probably use narrow approach.

Rey v. Lafferty: Rey created “Curious George” character and granted a production company the right to produce short cartoon films for “televisions viewing.” Then VHS came along. Does “television viewing” include the right to distribute VHS? Court first looked at the language to see if it was clear or ambiguous. The court then used the broad approaches to interpret the language. Here, the court decided to apply the strict construction and found for P. Why? Because of the difference in level of sophistication between the parties. The court also looked at who drafted the contract. The court also looked at whether the new media had already begun to exist at the time, or whether it was foreseeable (if it was, court will usually apply reasonable meaning). 




iii.
Parties CAN K for granting new media rights, even ones not yet 




existing and courts usually enforce it. In other countries, this is 




NOT permitted (protect author).


5.
IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING



a.
When do courts imply terms?




i.
Two important “values’ clash here.




A.
Party Autonomy: General idea that parties should be free 





to make their own agreements (e.g. PLAIN MEANING). 





B.
Social and Commercial Norms: Expectation of honesty 





and fairness (e.g. IMPLIED COVENANT OF GOOD 





FAITH AND FAIR DEALING). 



ii.
Covenant will NOT be implied in contradiction to an EXPRESS 





provision, UNLESS necessary in order to preserve enforceability 





(i.e. avoid “illusory promise”).




iii.
In UCC K’s, cannot K around implied covenant.

Waits v. WB: K expressly permitted WB to refrain from exploiting recordings by Waits. They had absolute control/discretion. Court held that there was no need to imply good faith her in order to find mutuality b/c there was already consideration (he received an advance).

Zilg v. Prentice-Hall: In this case, the language said, “we can refrain.” Court did imply a good faith and fair dealing covenant b/c: (a) the implication arose from the language; or (b) it was indispensable when ascertaining the parties’ intentions (not very clear).

*These two cases VERY HARD TO RECONCILE, but in any case, the court will not imply terms when there is express contradictory language.


b.
What is good faith?




i.
In general, it means HONESTY (which is different than 




“reasonable efforts”).
Eastwood: Clint had an affair w/ a producer and then they broke up. As part of the resolution, she got a “first look” deal with a studio. “First look” means submitting an idea to a studio, and if they like it, they will produce it. Here, they had the discretion of whether to produce anything, yet she was paid anyway ($1.5 million). She submitted a lot of projects and none of them were developed. There was evidence that they never really considered her projects in “good faith,” i.e. honestly. Don’t we have contradictory language here though? Well, the court distinguished Waits, 
b/c while there was discretion, there was not express “refraining clause” as was there, 
i.e. no express contradictory language. If you think about it though, the language is actually contradictory. 
The court implied “good faith” covenant.

*Could work the other way, too: A producer who is paid for a “first look” deal, yet never submits anything. Court may imply covenant of good faith. 

F.
Termination of Contracts


1.
EXTREME REMEDY



a.
Termination is usually only available in the case of “material breach.”

2.
CA LABOR CODE §§2924-2925



a.
Relates to employment K (a lot of K in the entertainment industry are K 



for employment and personal services).



b.
If there is a willful breach of such K, then the other party can terminate.


c.
No NOTICE requirement.



d.
Statute is for public benefit…if you can waive any rights under statutes, 




the statutes would be useless and ineffective to protect people.



e.
§2924: Breach by Employee
Goudal: She was a silent film star who had a term deal with a studio, which could be extended up to five years. She became demanding, challenging directors, arriving late, etc., so the studio terminated her K. She sued for the balance on her K, claiming the termination was unlawful. The court found for P. The court found that the questioning and challenging were not a breach (what a good actor does). Additionally, even if it was a breach, it was not willful. She performed to the best of her ability (even her tardiness was work related). Mitigation (reducing the amount of damages due by seeking other employment): For a period of time, P did not have to mitigate b/c it was not clear whether the studio had terminated the K. After the termination was clear, she did have a duty to mitigate. If there had been express language (“no duty to mitigate”), such express language would have controlled.



f.
§2925: Breach by Employer
Warner Bros. Pictures v. Bumgarner: The K had a “force majure” clause. The K was b/t James Garner and WB, which produced the show. Garner terminated his K after the show’s operation was suspended for a long time due to the screen writer’s strike. WB had suspended payments to Garner based on the “force majure” clause. WB claimed that the strike was a force majure. *Could make an argument that it wasn’t really “outside of their control.” 
Clause included labor disputes if, “production or completion is prevented or materially hampered.” Court looked to see if this was a willful breach by WB, which would have allowed Garner to terminate the K. Court held that WB breached. Production and completion were not materially hampered b/c they had enough reserve scripts and other non-unionized workers. Willful b/c they knew what they were doing. Because Garner terminated, he was only entitled to damages up to the date of 

termination.




i.
Force Majure: A provision in a K which allows suspension of 




fulfilling the K if a major force, outside of the employer’s control, 




prevents them from doing so. 

3.
DUTY TO MITIGATE



a.
When alleging breach of K party has obligation to mitigate damages.



b.
Requires REASONABLE EFFORTS to mitigate.

4.
PAY OR PLAY CLAUSES



a.
The employer has to pay whether they use the actor or not, unless there are 




is a legal justification/excuse that trumps, i.e. incapacity, breach, a force 




majure clause, etc.



b.
Actors like these agreements b/c even though studios can terminate, they 




still have to pay the actor.



c.
Some K don’t start that way, but can be modified in this way.



d.
Can also be PAY and PLAY clauses, i.e. not only duty to pay, but also 




duty to use the actor.


5.
ADDITIONAL DAMAGES (consequential damages)



a.
Usually, talents CANNOT get damages for reputation injury, UNLESS 



court finds that such damage was reasonably foreseeable at the time of K.


b.
In “pay or play” K, there are no consequential damages. This is the 



incentive to the studio. On the other hand, such clauses usually negate a 



duty to mitigate.
G.
Limitations on Talent Contracts


1.
DURATIONAL LIMITS



a.
CA Labor Code §2855-“7 Year Statute”: “except as otherwise provided 



in subdivision (b), a K to render personal service…may not be enforced 



against the employee beyond seven years from the commencement of 



service.”



i.
Personal services K limited to 7 years from date of commencement 





of services. 





A.
7 years from time of COMMENCEMENT, not 7 years of 






ACTUAL service.





B.
Covers employees, but not independent contractors. 






Ketchum



ii.
NO WAIVER of statute allowed b/c it is established for a public 





reason.





A.
Statute enacted for public group of employees, so it is 






public policy.





B.
If employees could waive protection under the statute, 






people w/o market power could be forced to render services 






beyond 7 years.

Dehavilland v. Warner: The actress had a K with WB. They loaned her out to other studios for a 

certain period. She was also suspended for a while. After 7 years had passed, they wanted her to 

make up for the missed time. The court held that WB could not enforce the K. 7 years is 7 years, 

and it cannot be waived (her K said that suspensions could be made up). 




iii.
CA Labor Code §2855(b)-“Recording Artist Exception”: 





“Notwithstanding subdivision (a): (1) any employee who is a party 




to a K to render personal service in the production of 




phonorecords in which sounds re first fixed…may not invoke the 




provision of subdivision (a) without first giving written notice…In 




the event a party to such a K fails to render all of the required 




service prior to the date specified in the notice, the party damaged 




shall have the right to recover damages for each record the party 




has failed to render.”




b.
NY Approach



i.
Conflicts of Law





A.
Sometimes, event or parties relating to a dispute may have 





a connection with more than one jdx.





B.
If the rules of the jdx could lead to different outcomes, 





deciding which law to apply can be significant.





C.
Different states have different ways of resolving conflicts 





questions, and sometimes apply different approaches 





depending on how they characterize the underlying dispute 






(e.g. a “tort” issue or “K” issue).




D.
Tendency to apply law of the forum court, unless 





persuaded to apply another state’s law.




E.
Federal courts in diversity matters apply the choice of 





law approach of the state where they sit.




F.
Restatement 2d Conflict of Law: Defer to choice made by 






the parties UNLESS:





1.
There is no reasonable basis for applying that law; 







OR






2.
Applying the chosen law would violate fundamental 







policy of another jdx with a materially greater 







interest in the dispute.



ii.
NY has NO 7 year provision.

Radioactive v. Manson: Radioactive (choice of law NY) signed Manson to an exclusive recording deal in 1983. The band Garbage tried to get her to be their lead singer. Together, they signed a K with another record company (choice of law CA). Manson tried to get out of her K b/c 7 years had passed. Which law controls-NY or CA? Courts generally want to apply their own law. Federal courts typically apply the law at the state where they are sitting. Here, there was a choice of law clause (NY). The court followed the Restatement 2d Conflict of Law. Court found a reasonable basis for NY law: (1) album was recorded in NY; (2) the K was negotiated there; (3) NY had sufficient contacts. CA did not have a greater interest in the dispute. CA provision was intended to protect employees, and Manson was not from CA.



c.
Mid-Term Negotiations and the 7-year provision (CA)




i.
Two approaches in dealing with renegotiation of a K during the 7 




years (does the 7 years restart?). Courts try to preserve the integrity 




of the statute on one hand, but preserve freedom of K on the other.





A.
MOMENT OF FREEDOM: Renegotiation of K restarts 





the clock ONLY when there is a moment in which the artist 





could have walked away without obligations  (not  






contractually bound).





B.
TOTALITY OF THE CIRCUMSTANCES: Look at all 





the circumstances. Also, look at the renegotiations and 





whether they include new provisions (might be treated like 





a new K if K has significantly changed provisions). Melissa 





Manchester

2.
OTHER LIMITS ON ENFORCEMENT



a.
CA Civ. Code §3423-negative injunction statute



i.
Generally, injunctive relief is not available for breach of K to 




render personal services UNLESS (court may, but doesn’t have to 




issue negative injunction):





A.
Contract is in writing.





B.
Services are unique, extraordinary, or of intellectual 





character.





1.
Judge this at time parties enter K, not at time of 







breach.




C.
Loss cannot be compensated in damages.




D.
Meets minimum compensation requirements.



ii.
Cannot enjoin for longer than the term of the K.



b.
Minimum Compensation Requirement




i.
The K must include the following compensation.





A.
1st Year: $9,000.





B.
2nd Year: $12,000





C.
3rd Year: $15,000





D.
4th and 5th: $15,000 minimum, plus additional $15,000 






actually paid.





E.
6th and 7th: $15,000 minimum, plus additional $30,000 





actually paid.





F.
Combined, the K has to guarantee at least $186,000 (for 7 






year K).




ii.
ALTERNATIVE: Statute says requirement satisfied so long as 




actual amount paid is at least 10 times the minimum guaranteed.




A.
May be paid any time prior to seeking injunctive relief.




iii.
EITHER CASE: Excess over required amounts can be applied 




against subsequent years. 
Tina Marie: The record company hired her when she was young and signed her to a deal up to 7 years. All they were obligated to pay her was $600-900 per year, but they also had the OPTION to pay her $6,000 if they wanted to (used to be the statutory requirement). When she tried to leave, they wanted to enjoin her from working for someone else. Court said that the $6,000 provision did not meet the requirement b/c it didn’t GUARANTEE HER THAT AMOUNT. Moreover, this provision allowed for $6,000 for no return, so there was NO CONSIDERATION on her part. They literally just put it in the K in order to try to satisfy the requirement. Court took the “unique services, etc.” requirements seriously. Court refused to impose negative injunction b/c she was not a star when she entered the K (even though she was at the time of breach).
Foxx: A K with a comedian that did not guarantee $6,000, but did guarantee royalties which allowed him to make a lot more than $6,000. Still, the K did not guarantee it, so the statute was not satisfied. 
Newton-John: Olivia Newton John’s K called for $100,000 advance to be paid to her. She claimed that she had to use most of it for record expenses. Court said that it was in her control. She could have had more than $6,000.


c.
NY Injunctive Relief



i.
NY may give negative injunction DURING TERM, if:





A.
Employee refuses to perform.





B.
Services are unique and extraordinary (irreparable injunry).





C.
There is an express or clearly implied agreement not to 






compete, e.g. exclusivity clause. 




ii.
NY may give negative injunction AFTER TERM, if:





A.
Express covenant not to compete; OR






1.
Covenant must be reasonable in time, space, and 







scope; cannot be harsh or unreasonable.





B.
Unfair competition or similar tort, e.g. trade secrets.




iii.
NY has NO MINIMUM COMPENSATION RULE.

ABC v. Wolf: ABC had a contract with Wolf (a sports anchor). The contract called for a three months exclusive renegotiation period, and then 6 months of non-exclusive renegotiation. Then, it called for a period of 1st refusal. Wolf met and signed with another network for producing AND option to employ him, which was to be exercised right after his negotiation term with ABC expired. ABC sued. Court held that Wolf violated his good faith negotiation clause b/c his K with CBS itself was exclusive. Thus, he could not negotiate with ABC in good faith. However, no violation of the 1st refusal b/c he signed with CBS before that period even began. In this case, the K was poorly drafted. It said, “following expiration of the extended term.” A better drafting would have prevented this. Because the K had already expired (and didn’t meet requirements), the court did not award negative injunction (could still sue for damages). 



d.
Bankruptcy




i.
Purpose is to give debtors a “fresh start” when they are insolvent 




(unable to pay their debts).



ii.
Issues in Entertainment: 




A.
Desire of performer to get out of long-term K.





B.
Company dealing in rights declares bankruptcy.





C.
Company with contractual financial obligations can no 





longer perform them.




iii.
Generally, the assets of the debtor (with certain limited exceptions) 




are the “estate,” and are controlled or disposed of by a “trustee” for 




the benefit of the creditors. 





A.
Chapter 7: Liquidation of assets to satisfy claims.





B.
Chapter 11: Debtor in possession, restructures obligations.




iv.
Creditors with a security interest in debtor’s assets stand in line 




ahead of unsecured creditors (everybody else). 




v.
The bankruptcy “trustee” can either accept or reject “executory 




contracts.” The only claim the other party would have is breach





A.
Material obligations remain to be performed; failure to do 





so by either would be a material breach.





B.
Rejection is treated like a material breach just before 





bankruptcy was declared.





C.
The creditor just has an unsecured damages claim, like 





other unsecured creditors.




vi.
Sometimes, bankruptcy is used by recording or TV artists who 




would like to get out of long-term agreements under which they 




are “unrecouped.”





A.
Personal services K probably cannot be assumed by the 





estate of the person rendering services. 






1.
Can’t force the debtor to work; OR






2.
Substitute someone else to render the personal 







Services
In re Noonan (Willie Nile case): Court let Nile reject his record K.



vii.
Where the bankruptcy was declared in bad faith, just to avoid 




obligations under a K, court said CANNOT REJECT to deprive 




employer of right to enjoin work for third party. In re Carrere



viii.
There are a separate set of rules dealing with executory licenses of 




intellectual property. 11 USC §365(n)




A.
If debtor is a licensor, and rejects an executory IP license, 





the licensee can either treat that as a termination, or can 





retain the rights licensed and continue to pay. 





B.
Protects licensees from bankruptcy of licensor, to some 





extent. 





C.
Otherwise, copyrights owned or rights acquired by debtor 





become part of the estate. 






1.
Can be disposed of by trustee, e.g. “Spiderman”; 







OR






2.
Debtor licensee can reject executory license.

H.
Damages


1.
NO PUNITIVE DAMAGES.


2.
DAMAGES MUST BE REASONABLY FORESEEABLE.


a.
Can be very hard to prove damages in an unpredictable entertainment 




industry.


b.
Damages cannot be too uncertain or speculative.




i.
CA: Courts are more liberal. If the FACT of damages are proven 




to a REASONABLE CERTAINTY, then reasonable damages can 




be awarded based on logical calculations/inferences, even if the 




amount is not CERTAIN. 




ii.
NY: Seems more demanding in this respect, especially when there 




is no track record. If there is PAST SUCCESS RECORD (Ex: past 




success of movies with this actor/director), then damages may be 




awarded.
I.
Son of Sam Laws


1.
LIFE STORIES



a.
Assume Scott Peterson is convicted of murdering his wife. Your producer 



client negotiates a deal to do a TV movie about the crime, getting a grant 



of “life story” rights from Peterson. He has asked you if it is ok to cut a 



check and send it to Peterson. What do you advise? Life stories are very 



popular today. Ex: books, movies, documentaries, etc.  A lot of legal 



issues are involved among them.

2.
HISTORICAL BACKGROUND



a.
A serial murderer wrote his life story and got a lot of money. A victim 



compensation statute was passed, which called for confiscation of profits 



to be used to satisfy any civil actions against the criminal.




i.
Intended to compensate victims.




ii.
Don’t let criminal profit from his crime.


3.
NY VERSION



a.
Found unconstitutional. Simon & Schuster



i.
The statute was both over overinclusive (no need for conviction).




ii.
Could be merely incidental comment.


4.
CA VERSION



a.
Found unconstitutional. Keenan



i.
Only convicted felons, wouldn’t apply if only “passing mention.”




ii.
Still, constitutionally overbroad.


5.
CONSTITUTIONALITY



a.
This statute exists in other states, but it is not clear how constitutional it is.



b.
NOTE: Confiscation of proceeds under general rico statute, aimed not 



only at 
speech profits, was held constitutional. Gravano
J.
Representations/Warranties/Indemnities


1.
GENERALLY



a.
Important elements in many K. Sort of risk allocation.



b.
Breach of these provisions can be held MATERIAL and therefore a 



breach of the K.



c.
Buyer always wants to BROADEN; Seller always wants to LIMIT.



d.
Best if EXPRESSED b/c courts are reluctant to IMPLY warranties or 



indemnities in this context. Muller v. Disney



e.
Parties can also get ERROR and OMISSIONS insurance. 



i.
Usually doesn’t cover intentional acts, i.e. breach of K.




ii.
Does cover:





A.
Defamation





B.
Privacy Rights





C.
Right of Publicity





D.
Unfair Competition





E.
Title

McGinnis v. Employers: Insurance is a useful risk allocator. This type of insurance defends against invasion of rights, defamation, IP, privacy, idea theft, etc. Typically, there are clearance procedures to obtain the insurance (Ex: they may require documents). In a lot of instances, this insurance is actually required. The issue in this case arose out of a book called “Fatal Vision” about a crime story. The suspect initially granted rights to his story, but after he didn’t like the book, he sued for fraud and breach of K. He DID NOT sue for defamation. The insurance company refused to indemnify the writer b/c the policy only protected against suits “arising out of libel/defamation.” The court held that this clause covered more than just libel suits. Also covered suits which were RELATED to those causes of action. Here, suit for fraud and breach of K arose b/c he claimed that he was falsely described in the book. This type of insurance is important-may want to know that the other side to a K is covered, too.


2.
DEFINITIONS



a.
Representation: Stating that something is true at the time of K.



b.
Warranty: A promise that something is true and will remain so.


c.
Indemnity: One party will bear the cost of a breach by the other party.



d.
Cross-Indemnity: Each party has an indemnity obligation with regard to 



its role in a certain event. Ex: Copyright infringement-producer for what 



he will cause; buyer for what he will cause.
PERSONAL RIGHTS
A.
Different Types of Personal Rights/Claims


1.
DEFAMATION

2.
RIGHT OF PRIVACY


a.
False Light



b.
Public Disclosure of Highly Embarrassing Facts



c.
Intrusion



d.
Commercial Appropriation


3.
RIGHT OF PUBLICITY

4.
IIED


5.
WAIVERS/RELEASES
B.
Defamation


1.
GENERALLY



a.
Opinions are not actionable.



b.
Cannot defame someone who is dead (b/c reputation is dead).


2.
ELEMENTS



a.
False, unprivileged statement of fact



b.
To a 3rd person



c.
Of and concerning the P = P is identified.


d.
Defamatory statement = Likely to harm reputation.



e.
Made with requisite degree of fault, AND



i.
Public Officials/Figures: Need ACTUAL MALICE.





A.
Knowledge of falsity OR Reckless disregard for 






truth/falsity of the statement.





B.
Look to the subjective state of mind of D.




ii.
Private Figures: Need at least NEGLIGENCE.


f.
Either actionable without “special harm” (economic loss), or must 




prove “special harm” 




i.
Some statements are actionable “per se” (professional 




incompetence, criminal, diseases, promiscuous).




ii.
Traditionally, if it doesn’t fall within these categories, need to 




prove economic loss, i.e. special harm.


3.
DEFAMATION IN FICTION-IDENTIFICATION



a.
Sometimes, identifying P is very clear, but sometimes it is not, especially 



in works that are characterized as fiction. 



b.
STANDARD: Would a reasonable person identify P with the fictional 




character?




i.
Changing a person’s characteristics may be insufficient.




ii.
If NO reasonable person would make the ID, does NOT go to the 





jury.




iii.
If a reasonable person could make the ID, then goes to the jury.

Bindrim v. Mitchell: P invented nude therapy. Mitchell, an author, decided to write a book in the setting. She enrolled in the therapy, signed a K not to tell any of the details, and then wrote about the experience in what she characterized as fiction. P claimed that he was portrayed in a defamatory manner using obscene language, and as unprofessional. P was a public figure. Therefore, the level of fault needed to be proven is actual malice. Court found actual malice b/c she knew that her descriptions were false since she attended the real sessions. Was it a work of fiction? Yes, but the problem was that she probably stayed “too close” to what really happened. The court did not believe this was really a fictional work, but rather a fact based work. Was it really “concerning the P”? She did change some of the physical attributes, but the court held that it wasn’t enough. A person who knew him could still recognize him. 



c.
NY Courts may be a little more favorable to writers. 
Springer: Different result than Bindrim. P and D were involved and then broke up. D wrote a fiction book, in which he included a character with the same name as P. In the book, she was a whore. The court held that the description must be so closely akin to the real person that a reader who knew the real person “would have no difficulty linking the two.” The court said no one who knew P could have identified her. The court also characterized the book as a work of fiction. 


d.
Several states have retraction statutes, i.e. cannot bring a defamation suit 



without first asking unsuccessfully for retraction. 

4.
DEGREE OF FAULT



a.
Public Officials: actual malice. 




i.
Actual Malice: Knowledge of falsity or reckless disregard for 





the truth or falsity of the statement/portrayal. 





A.
Some courts require actual subjective doubts.





B.
Others suggest reliance on a source must be reasonable. If 






there is reason to doubt, could be reckless disregard, even 






without subjective doubt.




ii.
Public Official: Appear to have substantial responsibility for 





conduct of government affairs. 



b.
Public Figures: actual malice.



c.
Private Individuals: need at least negligence, unless not a matter of 




public interest.
NY Times v. Sullivan: Must prove “actual malice” if the defamation claim is by a public official/figure. Public official is someone who appears to have substantial responsibility for conduct of government affairs. 

*The librarian in the hypo will probably not be considered a public official, even if worked for the government (similar case and outcome with a janitor). 

5.
DEFAMATION AND PUBLIC FIGURES



a.
General Public Figures: General fame and notoriety in the community; 




pervasive involvement in the affairs of the community. Actual malice is 




required no matter what is said. 



b.
Limited Public Figures: Must show malice only when related to their 




role as public figure in a specific thing/happening.




i.
Voluntary: Elements are (1) public controversy; and (2) 





involvement.

Clark: Used multi-factor “test”: voluntary, prominent role, access to channels of communication.




ii.
Involuntary: Someone drawn into a particular public controversy 





(unless he or she rejects any role in the debate). 

Clark: Documentary on prostitution spearheading to the suburbs. During one of the shots, they showed her walking down the street. The documentary said that regular looking women may be prostitutes, and then used Clark’s shot-an attractive and well-dressed woman. Her claim was that the film made her look like a prostitute and people thought she was. She was then shunned in her community and lost jobs. She was not a public figure. She was not a limited voluntary 
public figure either b/c she was not voluntarily involved in the prostitution debate. Instead, she was photographed for the film, but did not even know it. She had no channels of communication in order to counter this false portrayal. 

6.
FIRST AMENDMENT LIMITATIONS



a.
Opinion v. Statement of Fact




i.
Opinions are protected under the 1st Am.




ii.
Opinions which imply they are based on false facts may still be 





actionable.


7.
OTHER DEFENSES



a.
Truth: In Europe, defamatory statements are presumed false and D has to 



show truth; in U.S., the statements are presumed to be true, and the P has 



to show they are false.


b.
Opinion: “Pure opinion” is not a statement of fact at all. 



i.
Can get complicated b/c facts can be “couched” in opinion, i.e. the 




statement implies existence of facts that are false. Used in this 




way, still defamatory.




ii.
Pure opinions will not be subject to proof of validity.



c.
Attack other Elements


d.
Death: Personal rights usually do not survive in the U.S.



i.
It is possible, but has to be incredibly OUTRAGEOUS.




ii.
We can also defame a living person by saying something bad about 




a dead person. Ex: Saying that Bob’s mother had him out of 




wedlock.



e.
Slapp Statutes: Strategic lawsuits against public participation. In such 



cases, we give D procedural benefits (permit early dismissal) in order to 



discourage lawsuits from being used to suppress speech on matters of 



public interest.
C.
Right of Privacy


1.
GENERALLY



a.
Not all states recognize all types of right of privacy claims.



b.
Developed from law review article by Warren and Brandeis in 1890’s, 



reacting to aggressive new newspapers and media.



c.
In the 20th century, the highest court of NY said no cause of action for 



invasion of privacy at CL. Then, NY passed first statute on right of 



privacy, which was about an appropriation invasion (taking picture and 



using it on product). 



d.
Prosser came up with 4 categories.


2.
PROSSER’S 4 CATEGORIES



a.
Publicity Placing One in “False Light”


b.
Public Disclosure of Embarassing Private Facts



c.
Intrusion on Private Affairs


d.
Commercial Appropriation of Name or Likeness

3.
FALSE LIGHT



a.
Some states don’t recognize it.


b.
ELEMENTS:




i.
Giving publicity.





A.
Distinguished from 3rd party in defamation claims.



ii.
To a false statement.





A.
Representation or imputation.




iii.
Of and concerning the P.




iv.
Placing P in a “false light.” 





A.
Highly offensive to a reasonable person.





B.
Usually harm to feelings rather than reputation.




v.
Requisite degree of fault.




vi.
Resulting damage.

Seale v. Gramercy Pictures: A fictional yet fact based film about the Black Panthers Party. P 
was not happy with the way he was portrayed in the film. Among other causes of action, he sued 
for “false light.” There were two scenes involved: (1) a gun purchasing scene: Court held that there was no “false light” invasion of privacy b/c while the work was fictional, it was substantially true. The minor inaccuracies did not rise to falsity. (2) argument scene: Court held that there was falsity in this scene. The injury here was to P’s feelings, not his reputation. Court found no liability b/c he was a public figure. The level of fault required was “actual malice,” which the court did not find here. Truth is that D KNEW what they were portraying was false, but added it for dramatization purposes. It appears the court may cut some slack when dramatization 
occurs.  

Eminem: Once wrote a song mentioning an obnoxious kid who used to bite him, in which he mentioned their name. The court held there was no “false light” claim b/c it was substantially true.



c.
Burden of Proof



i.
A plaintiff has the burden of proof in these cases by clear and 




convincing evidence.



d.
NY Approach (also followed by other states)




i.
Civil Rights Law §50 and §51.





A.
Only privacy causes of action recognized arise from…the 





use of “name, portrait, picture, or voice” for advertising 





and purposes of trade w/o consent.




B.
No other CL right of privacy claims recognized in NY. 




ii.
Exceptions (even when the statute is satisfied, there is no liability):





A.
Incidental Use: e.g. advertising for permitted use.





B.
Newsworthy Use/Public Interest: Newspapers are not 





“for purposes of trade” b/c it is the press and this type of 





speech is awarded special protection.






1.
Broadly construed.






2.
Exception doesn’t work if advertisement in disguise 






OR no real relationship b/t the name/image used 






and the newsworthy topic.






3.
Falsity: Previously thought would eliminate 







“newsworthy” defense if with requisite degree of 






fault, but rejected in Messenger.






4.
If work is substantially fictional, yet held out to be 






true, then not newsworthy and therefore actionable. 






Spahn
Messenger v. Gruner: A model’s pictures were used as illustrations to an article about a girl having sex with three guys. Her mother sued under §50 and §51. In order to prevail, she had to show that it was used for purposes of trade or for advertising. D claimed it was “newsworthy.” Court held that as long as the photo had ANYTHING to do with the article, then there was a real relationship. Here, the photos were used as illustrations, so had a real relationship. This case rejects the idea that if the connection b/t the article and the photo was false, then not newsworthy. 
Jarr: Upholds two exceptions to “newsworthy” defense.


e.
Defenses




i.
Truth




ii.
Newsworthiness is NOT A DEFENSE  to a false light claim???


f.
Vertical v. Horizontal Privacy




i.
Vertical: Privacy from government.




ii.
Horizontal: Privacy from individuals.


4.
PUBLIC DISCLOSURE OF PRIVATE FACTS


a.
ELEMENTS:




i.
Disclosure to the public.




ii.
Of private facts.





A.
Facts about private life.





B.
Not already publicly known.




iii.
Highly offensive to a reasonable person.




iv.
Not of a legitimate public concern.





A.
Not newsworthy.





B.
Generally, deferential to PUBLISHERS (broad definition).




v.
Resulting damages.





A.
Mental distress.





B.
Injury to reputation.



b.
Defenses




i.
Truth is NOT A DEFENSE to Public Disclosure of Private 




Facts claim!!



ii.
Newsworthiness/Matter of Legit Public Interest





A.
Burden on P to show LACK of newsworthiness.





B.
Factors in Prior Cases:






1.
Social value.






2.
Depth of intrusion (how private are the facts?).






3.
Extent of voluntary public notoriety.





C.
Test:






1.
Could the public be legitimately concerned with the 







private facts?






2.
Relevance of facts to the newsworthy subject 






matter; AND






3.
Reasonable proportion b/t events of public interest 







and private facts disclosed.







a.
For involuntary public figures should have 








logical nexus, substantial relevance, AND 








intrusiveness not greatly disproportionate to 







relevance.





D.
Want protection of media b/c don’t want to chill speech.






1.
Balance relevance and proportionality.
Shulman: A car accident and medical response was filmed as part of a television program. Show covered treatment at the scene AND treatment after the patient was in the helicopter. Issue was whether the event was newsworthy? Covering a car accident and medical response is probably considered newsworthy. However, especially where a person is involuntarily involved (as in the car accident here), everything should not be considered newsworthy material. Court found logical nexus in this case. 
HYPOS for Shulman: 
1.
Would there be any nexus b/t disclosing that her son was born out of wedlock and the 


newsworthy event of the accident? No.

2.
What if during the medical exam, the cameras captured her nude?


a.
There is a disclosure to the public.


b.
Of private facts (nudity).


c.
Highly offensive to an ordinary person.


d.
Intrusiveness is greatly disproportionate to the relevance/public interest in 



the fact.

5.
INTRUSION


a.
Comes up in how news/info is GATHERED.





i.
Actual publication is irrelevant.



b.
ELEMENTS:




i.
Unauthorized intrusion into seclusion.





A.
Objectively reasonable expectation of seclusion or solitude 





in the place, conversation, or data source USUALLY as to 





private matter.





B.
Doesn’t require absolute/complete privacy. Sanders



ii.
Highly offensive to a reasonable person.





A.
Offensive might be justified by newsgathering motive.




iii.
Causing anguish/suffering.



c.
Unauthorized Intrusion Into Seclusion 




i.
Normally, no REOP in a PUBLIC PLACE.




ii.
However, the fact that one person observes does not mean that 




there is no expectation of privacy.




iii.
EVALUATE:





A.
Who could have observed.




B.
Identity of alleged intruder.





1.
Ex: A worker may have reasonable expectation of 






privacy when a stranger is an intruder, even though 






they may NOT have a reasonable expectation of 






privacy from their employer or another co-worker.




C.
Nature and means of intrusion.





1.
Ex: Fact that it might be ok to listen in on or 






observe conduct does not mean that it is ok to 






covertly videotape it.
Sanders: A reporter interviewed Sanders with a tiny microphone, but Sanders was unaware of it. Jury found that Sanders should have reasonably expected that his conversations with the reporter (undercover) would be overheard b/c the walls in the office were thin and therefore found no intrusion violation. Appellate court reversed. Court held that it does not have to be an expectation of TOTAL PRIVACY. P still had an expectation of privacy in a broader sense. The fact that other co-workers could have overheard his conversations does not mean 
that there are no expectations of privacy from news reporters broadcasting to the public. Even where there is an intrusion, must meet other elements.

6.
COMMERCIAL APPROPRIATION


a.
Deals with using a person’s ID for some type of gain.




i.
Similar to right of publicity claim, but commercial appropriation 





claim protects feelings (b/c commercially exploited) whereas right 





of publicity claim protects property right in one’s name, likeness, 





etc.



b.
ELEMENTS:




i.
Use of name or image.




ii.
In identifiable manner.




iii.
To benefit the wrongdoer.





A.
Most cases and some statutes limit to “commercial 





benefit,” e.g. for “purposes of trade” or advertising.




iv.
Lack of consent.




v.
Injury to self-esteem/dignity.



c.
Defense




i.
1st Amendment defense to Commercial Appropriation if 




publication is in the public interest (broadly interpreted).




A.
Doesn’t have to be newsworthy.




ii.
No claim for commercial appropriation of privacy where no 





private facts disclosed and info was from public acts.
Dora v. Frontline Video: D released a documentary on surfing using P’s likeness and voice without his consent. Dora asserted a commercial appropriation claim b/c his feelings were hurt. He just wanted to be left alone. Defense was that the publication was in the PUBLIC INTEREST. Very difficult for celebrities to win under commercial appropriation claims.D would have probably won on claim for public disclosure of private facts as well. 
D.
Right of Publicity


1.
GENERALLY



a.
State right, so varies from state to state. Not all states recognize it. 



b.
Elements very similar to appropriation claim. 



c.
However, protects proprietary/commercial interests rather than feelings.


2.
RATIONALES



a.
Economic Theories




i.
Utilitarian/Incentive (reward)





A.
Result is beneficial to society, so should reward that.





B.
Counter: Celebrities are rich enough, why give additional 






reward.




ii.
Economic Efficiency





A.
Tragedy of Commons: Private ownership lets someone 






decide on the value of object and give it optimal use.





B.
If everybody owns right, assets wasted until valueless.




iii.
Deception/Consumer Protection





A.
Deceiving to allow placement of celebrities names/likeness 






on a product; consumers will think they endorse it.



b.
Natural Rights Theories




i.
Fairness/General “Natural Right”




ii.
Labor Theory of Property





A.
If you labored over something, should be entitled to its 






results.





B.
Labor at issue = creation of public persona.




iii.
Unjust Enrichment





A.
Letting someone else profit without paying is unfair.




iv.
Personality Theory-Emotional Harm





A.
Publicity is natural extension of one’s body and mind, so 






should be able to control and protect it.

Cardtoons v. Major League Baseball: A right of publicity case. Here, baseball trading cards were parodies, but names and likenesses of players were used. Court said there are other incentives to act and have other measures to fight against deception (economic theories). 
Court said it is the public that actually creates celebrities (natural rights theories). Court balanced these interests v. 1st Amendment and found the 1st Amendment clearly outweighs these interests/rationale.

3.
SCOPE OF COMMON LAW SUBJECT MATTER



a.
Typically: name, photo, likeness.



b.
Expansions: signature, voice, look-alikes, and sound-alikes. Midler; Waits


c.
Greater Expansion: ANY INDICIA OF IDENTITY, “PERSONA”. 




Motschenbacher, Carson, White, McFarland, Wendt

White v. Samsung: D used a robot with a blonde wig in an advertisement. The robot was switching letters, presumably like Vanna White, the “Wheel of Fortune” hostess. Her claim under the statute failed b/c it wasn’t her likeness or other defined statutory subject matter. As for her CL right, the court said that it extends to any indicia of identity. Court mentioned Carson case (ad using Johnny Carson’s slogan “Hereeeee’s Johnny.” 


4.
NY APPROACH



a.
NY doesn’t recognize this right or any other privacy right, other than §50 




and §51.



b.
No descendibility.


5.
CA APPROACH


a.
Recognizes all 4 Prosser privacy rights.



b.
Recognizes CL and statutory right of publicity.




i.
Differences:





A.
Statutory: use must be “knowing.”





B.
Descendibility: Statutory right for deceased personalities; 






CL right doesn’t survive death. 




c.
CA Civ. Code §3344



i.
Applies to both right of publicity and commercial 





appropriation.




ii.
Prohibits knowing use of another’s name, voice signature, 




photograph, and likeness.





A.
On or in products, merchandise, or goods; OR ???




B.
For purposes of advertising, selling, or soliciting 





purchases of products, merchandise, goods, or services.





1.
Doesn’t matter if ad is true or negative. What is 







actionable is the association and attracting of 







commercial value by attention.





C.
Without person’s prior consent.





D.
Shall be liable for any damages sustained.






1.
Damages/statutory minimum damages.






2.
Profits attributed to the use.






3.
Punitive damages.






4.
Attorney’s fees and costs.




iii.
§3344(b): Group Identifications




iv.
§3344(d): Exclusions (protect certain employers and 





publishers/distributors)





A.
Use in connection w/ any news, public affairs, or sports 






broadcast or account, or any political campaign.





B.
Also possible 1st Am defense in speech works.




v.
§3344.1: Deceased Personalities





A.
Statutory right of privacy for deceased personalities.






1.
More limited than living person statute.





B.
Deceased personality is a natural person whose name, etc. 






has commercial value at time of death REGARDLESS of 






whether it was ever exploited.





1.
If no one falls under category of “heirs,” no one can 







bring claim.






2.
Provision for registering right of publicity. If not 







registered properly, limited remedies.




C.
Few uses that are exempt: play, book, musical, magazine, 






newspapers, and advertisements for these purposes (not 






mentioned in living statute).





1.
There may be an exception within the exception IF 






use within the exempted use may be actionable. 





D.
Choice of Law






1.
With regard to descendibility, most states apply 






the law of the state of domicile at the time of 






death. 

6.
FEDERAL PREEMPTION BY COPYRIGHT LAW



a.
Turns on whether federal law might preempt state law.




i.
Express: The material that state law deals with is within federal 





copyright subject matter (right equivalent to copyright).





A.
Most courts find that ROP is not copyrightable subject 






matter 
OR not equivalent right, so NO PREEMPTION.




ii.
Implied: State law interferes with general supremacy clause.

Wendt v. Host Int’l: Hotel had “Cheers” bars, which they licensed from Paramount. In the bars, 

they placed two robots of two of the characters. The actors sued. There was an issue of federal preemption: D claimed the federal copyright law preempted this state law claim. The federal law expressly said that it preempted any state law claim with similar or equivalent subject matter to the copyright law. However, the court (and most courts agree) held that the right of publicity is NOT preempted by the federal copyright law. The court held that P’s claim was viable enough to go to the jury. 


7.
FIRST AMENDMENT AND RIGHT OF PUBLICITY



a.
Generally




i.
Just because a product is a film or something else protected by the 





1st Amendment, it doesn’t mean that protection is ABSOLUTE.
Gugliemi: A TV fictional film about Valentino. His heirs sued.  Not only informational speech is protected, but also entertainment speech. The fact that the product was for the purpose of financial gain, did not mean that there was no 1st Amendment protection. Even though they did not HAVE TO use Valentino, did not mean that there was no 1st Amendment protection. Even though they knew it was false, did not mean that there was no 1st Amendment protection b/c it was a fictional work. WHEN WE BALANCE 1ST AMENDMENT PROTECTED SPEECH AND 

THE RIGHT OF PUBLICITY, THE 1ST AMENDMENT USUALLY WINS.


b.
First Amendment Limitations




i.
Commercial Speech




A.
What is commercial speech?






1.
Pure Advertisement: Expression related solely to 






economic interests of speaker. 1st Am defense 







usually loses, even if the advertisement is 







informative. Alcindor





2.
Incidental Advertisements: Not actionable if the 







advertisement is incidental to the 1st Am protected 







use. Gugliemi; Namath, Montana




B.
What is a commercial product?






1.
Games/Toys






2.
Posters (even when in “memorandum”)






3.
Videocassette






4.
Newspapers





C.
Merchandise is NOT speech but the line is blurry.





D.
Lower level of protection.




ii.
Mixed Speech





A.
For “mixed speech,” look to primary purpose. McCarthy



iii.
News/Information





A.
Strongest 1st Am protection.





B.
Usually, no right of publicity/commercial appropriation 






violation.





C.
News broadly defined (recall Dora).






1.
Some editorial material may be enough, Hoffman, 






but NOT…







a. 
False statements of fact w/ fault; Eastwood 







OR







b.
Appropriation of performance, “entire act.”
Zacini: Z was a human cannibal who had a show. The local news videotaped the entire show. Z sued and won. Even though it was NEWS, they cannot show/appropriate the entire act. This is distinguishable from Gugliemi b/c in that case, they didn’t show the entire act.




iv.
Stories/Fiction/Entertainment




A.
Usually not violation of ROP, even if fictional.

Polydoros v. 20th Century Fox: Film was clearly fictional. Yet, screenwriters are inspired by people they know/knew. There was someone known by the screenwriter portrayed as a character in the movie. He sued for commercial appropriation. Court said there were differences in age/appearance, so he was not identifiable. 
Case may also be read as saying that a FILM is NOT commercial use promoting a product. Court held that the film was CONSTITUTIONALLY PROTECTED even though made for 
fianancial gain (fictional). What about ads and product promoting the film? When the advertisement is for that product, the protection extends to it under the “incidental use exception.”






B.
If permeated with falsity, but held out to be true, then might 





be actionable. Spahn



v.
Imitative Performances




A.
If purely imitative, probably actionable. Presley v. Russen




B.
If part informative/expressive work, probably not 





actionable. Joplin



vi.
Visual Arts




A.
In past, courts were unreceptive to 1st Amendment 





arguments re photos/art reproductions unless there was 





some connection to matters of public interest/news, but the 





1st Amendment protects non-informational entertainment 






speech. See Burstyn v. Wilson, Gugliemi supra




B.
Test: Transformative (new expression/meaning added).






1.
If art is bought just for celebrity, it is just 







commercial exploitation and gets no protection.






2.
If art is bought b/c of the artist, it is transformative 







and gets protection.
Saderup: D created a sketch of the 3 Stooges on their T-shirts. P, the company who owned the rights to them, sued under the CA “dead” person statute. The “dead” person statute has an exception for “original works of art,” but this was a reproduction, so not exempted. The court held that the art was protected by the 1st Amendment, but not entirely. The court applied a balancing test (similar to part of “fair use” defense in copyright). If work is transformative, meaning that something new was added/new form of expression (Ex: Andy Worhall), generally it will be treated as protected speech, even use on unconventional media such as T-shirts. If not, then no 1st Amendment protection for duplicates (the original piece is actually still protected). In this case, the court held that the reproduction was not transformative.


c.
Other Tests for 1st Am and Expressive Works




i.
The “Relatedness/Relevance” Test: Is there a reasonable 




relationship b/t the name used and the content of the art/expressive 




work? 
Parks v. LaFace Records: Rosa Parks sued b/c there was a song called “Rosa Parks” and this is the test that the court applied. Court found for the artist b/c difficult to see any relationship here.



ii.
The “Predominant Use” Test: Is the predominant purpose to 




exploit commercial value of the persona or to make expressive 




comment about the celebrity?




A.
Commercial exploitation = violation of ROP.

Doe v. TCI Cablevision: Comic book suggested hockey player as a character. Difficult to see a comic book making expressive comment about Tony Twist.


d.
Summary of 4 Tests: 1st Amendment v. Right of Publicity




i.
Balancing





A.
Mainly for categories above.




ii.
Transformative





A.
Mainly for expressive art.




iii.
Relatedness




iv.
Predominant Use





A.
Mainly for expressive art and “mixed speech.”

E.
Intentional Infliction of Emotional Distress

1.
ELEMENTS



a.
Act must be intentional.



b.
Must be so outrageous as to go beyond the bounds of decency.


c.
Must be a “false statement of fact.” 


d.
Made with the required degree of fault.



i.
Actual malice for public figures.


2.
EXAMPLES-NO FALSITY INVOLVED



a.
A radio show had the “ugliest bride contest.” During the show, announced 



the name of the winner and humiliated her. Court said outrageous enough.


b.
Howard Stern had a character on his show. The person died, and Howard 



played on-air with her ashes. Court said outrageous enough. 

Hustler v. Falwell: A satire about Falwell’s first time having sex, and he sued for IIED. Court said (a) no one would think that this was right; and (b) no actual malice (degree of fault required b/c he is a public figure)??? 
F.
Waivers/Releases


1.
STRICT INTERPRETATION


a.
Burden of proof on person claiming benefit of release.



b.
Well-drafted release document should be VERY clear.
Kelly v. William Morrow: Author wrote a book and got Kelly to sign a release form as to how he would be depicted in the book. He was depicted as a drunk and a pimp. He sued for defamation. D argued, as his defense, that P signed a release form. He said, “I only gave permission for a work of fact,” and this was a mixed work of fact and fiction. P also argued that he never waived “defamation.” The form indeed didn’t look very clear, so court said this was a triable issue. Better waivers would have been, “I waive all claims…”


2.
CA



a.
Cannot release claims of person you don’t know at time of release.

INTELLECTUAL PROPERTY

A.
Copyright

1.
COPYRIGHT SUBJECT MATTER



a.
Protected: Original works of authorship fixed in a tangible medium of 



expression. 



i.
Protects only creativity, authorship, and originality, not effort or 





labor. 




ii.
Originated with the author, i.e. not copied.



iii.
Novelty not required.


b.
Not Protected: Facts, Ideas, Scenes a Faire.



i.
Facts: Not protected b/c did not originate with the author. Facts are 





discovered and do not owe their origins to anyone.




A.
Hard facts not protected (e.g. a phone number); Soft facts 






are protected b/c contain some creativity/judgment (e.g. 






estimates of used car values)???




ii.
Ideas: Sometimes very blurry where ideas end and expression 




begins.



iii.
Scenes a Faire: Very common scenes in a particular type of 




story/work (e.g. every war movie is likely to have people shooting 




each other). 


c.
Not Protected: Facts, Historical Theories, Labor, Research




i.
Policy Concerns





A.
Don’t protect facts b/c want to prevent monopoly over 






facts. 




B.
Protection for labor would let researchers monopolize fruits 






of their labor.





C.
Want historical theories to be held out for people to take 






and build on.




ii.
Couterarguments:





A.
Protection would give researchers incentives.






1.
But this would inhibit building on prior research.

Miller: There was a factual event. Person investigated it and then wrote a book. A movie was later made using the research from the book. The court held that neither facts nor research were protected by copyright, despite the time and effort spent. If they had just taken his book, reprinted it, and sold it, it would have been protected b/c it 
was his expression. 

2.
CHARACTERS



a.
No separate category of copyright subject matter for a “character.” 



i.
Protected as part of a work, e.g. a work of visual art or literary 




work. 


b.
Copyright does not extend to “ideas,” but only to EXPRESSION.




i.
Ideas more abstract v. Expression more concrete/detailed.




ii.
If character is too simple or abstract, a character becomes an “idea” 





and is therefore unprotected.



c.
Courts seem to differ over test for character copyrightability.



i.
9th Circuit: “Sam Spade” Case. In order to protect a character, the 




character must “constitute the story being told.”




A.
Graphic/visual characters more readily protectable.



ii.
2nd Circuit: In order to protect character, the character must be 




“sufficiently well-delineated” (i.e. described in sufficient detail) to 




constitute expression rather than idea. The character will be 




protected in the work in which it is delineated. 
MGM v. Honda: Honda commercial in which they had a good looking guy in fight with bad guy, escaping by raising the car’s roof. Court not sure which test to apply. Under either test, James Bond character was protected. 

3.
GRANT FORMALITIES TO TRANSFER



a.
Written.



b.
Signed by owner or authorized agent.



c.
Non-exclusive licenses can be oral or implied through conduct.




i.
Implied: See Effects Associates v. Cohen supra




A.
Created at request of another party.





B.
Handed over.





C.
Intending that it be used.





D.
Probably: Paid for???

4.
INFRINGEMENT



a.
ELEMENTS:




i.
Ownership of valid copyrightable material.





A.
Proof of registration.





ii.
Copying.




A.
Direct Evidence




B.
Indirect Evidence





1.
Access 






a.
Circumstantial evidence can show access.







b.
Opportunity to see/hear P’s work.






2.
Probative similarities 






a.
Evidence probative of copying.







b.
Evidence that D actually used P’s work, e.g. 








same fake street name on map.





iii.
Unlawful appropriation/Substantial similarity. 




A.
Enough similarity to be unlawful. 



*9th Circuit approach is described differently, but ends up being the same test. 
Beal v. Paramount: P’s book “The Arab Heart” and D’s film “Coming to America.” Court looked at plot, themes, and sequence of events. Ownership and access were obvious, but no substantial similarities.

B.
Idea Protection


1.
IDEAS NOT COPYRIGHTABLE.



a.
Other theories for protection:



i.
Express Contract: pay you for your idea; not preempted.



ii.
Implied in Fact Contract: circumstances from which contract 




will be inferred; probably not preempted.



iii.
Quasi-Contract (Implied in Law): imply in law an obligation to 




pay to avoid unjust enrichment; probably preempted by federal 




law.



iv.
Misappropriation of “property”: taking of some kind of 




property; probably preempted by federal law.



v.
Confidential Relationship: breached fiduciary duty by disclosing 




the idea.


b.
Some causes of action have been preempted by federal law.



c.
Most viable protection NOW:




i.
Contract (implied in fact).



ii.
Confidentiality.

2.
AREAS OF CONCERN FOR IDEA PROTECTION



a.
Circumstances required for contract/confidential relationship.



b.
Characteristics of the idea required for protection.



c.
What type of “use” supports liability.



d.
Preemption.


3.
EXPRESS CONTRACTS



a.
Agreement in words.




i.
May be written or oral.




ii.
The usual requirements of contracts.




iii.
Not very common, but do happen. 



b.
Look at the intent of the parties.




i.
In express K, novelty doesn’t matter.

Buchwall v. Paramount: They had an express agreement that D would pay P if they produced “based upon” his idea. Had to determine what “based upon” meant. Court tried to ascertain the parties’ intent. It looked to custom, listened to testimony, but didn’t get anywhere. Instead, the court actually looked at access and similarity (elements of infringement) and found both. He had given them the script, and there were many similarities b/t it and the final movie. Expression wasn’t very similar, but the idea was. 

4.
IMPLIED IN FACT CONTRACTS 



a.
CA Approach



i.
ELEMENTS:





A.
Submission: of the idea.





B.
Conditions: stating conditions for submission; “if you use 





my idea, you need to pay me.”





C.
Knowledge of conditions: usually before knowing the 





idea.





D.
Voluntary acceptance of the conditions: or circumstances 






show that recipient should have known conditions.




E.
Actual use: of the idea (as opposed to having the idea 





before or obtained from another source; need to compare 





the works to resolve).





F.
Value: idea has to have value.



*Looks at submission (not the idea itself) as the “consideration,” so novelty not 


required.
Desney v. Wilder: P called D’s office with a movie idea inspired by real events. Wilder ended up making a movie with similarity to the script submitted. P sued to try to get payment for the use of his idea. Court recognized the implied in fact theory. Here, there were two phone calls. Had the 
second phone call never happened, Wilder would not have been liable b/c there was really no reason to suspect agreement. P just “blurted out” his idea without talking 
business. The first phone call was not enough b/c P gave NO CONDITIONS. In the second phone call, P did give CONDITIONS. Didn’t matter that P talked to secretary b/c court decided she had 
authority.


b.
NY Approach



i.
Apply the standard elements for an enforceable K even for implied 




K (e.g. definiteness, legal capacity, subject matter, mutual assent, 




and consideration). 





A.
Probably similar to CA. The conduct considered in CA 





shows some of those elements. 




ii.
Idea itself is “consideration.”





A.
NOVELTY REQUIRED, at least as to the “buyer.” 


5.
CHARACTERISTICS REQUIRED FOR IDEA PROTECTION



a.
Varies in different jdx, somewhat unsettled.



b.
Novelty .




i.
Original idea.





A.
Can be known to other people, but not known to recipient.




ii.
Ways something can be novel:





A.
To the public.






1.
Required for misappropriation.





B.
To the particular recipient.




iii.
At some point, idea can become so common that there cannot 





possibly be any novelty.




iv.
NY: Novelty as to recipient. 





A.
Express K





B.
Implied K





C.
Confidential Relationship
Nadel: He submitted an idea for a toy. Court held, “we only care if novel for the recipient, not for the whole world.”
Murray: P submitted ideas for a comedy show of black middle class family. NBC rejected it, but later came with the Cosby Show. Court rejected the appropriation claim b/c there was no general novelty. 




v.
CA: 




A.
Novelty is NOT required for express or implied K. 





B.
Probably required for confidential relationships (novelty to 






the world).


c.
Concreteness



i.
Specific and detailed.




ii.
Probably not required for express K.




ii.
NY: 





A.
Probably required for implied K and confidential 






relationships.





B.
Less likely to protect abstract.




iii.
CA: 





A.
Not required for implied K.





B.
Probably required for confidential relationships.


d.
Confidentiality



i.
Probably not required for express K (in either NY or CA).



ii.
May be required for implied K.




iii.
Definitely required for confidential relationship claim.



iv.
Confidential Relationship Claims for Idea Protection




A.
Contract of Confidentiality (oral or written)






1.
Similar requirements to other K, but one of the 






elements is that the recipient must have agreed to 






keep this idea confidential.






2.
Confidentiality must be made clear before 






submission.
Faris: Came up with an idea for a sport show. Approached potential host and told him. The host said no, but later developed a similar show. Court said no confidentiality claim b/c it was not clear before the submission of the idea.





3.
Important where the person actually tells someone 






else and that person uses the idea (b/c would not 






have a basic K claim against the third person). 





B.
Breach of Fiduciary Duty





1.
Confidential relationship such as partnership, 






principal/agent, attorney/client.


6.
USE THAT TRIGGERS OBLIGATION TO PAY



a.
May be difficult to prove especially if novelty/concreteness is required.



b.
What does “actual use” in implied K mean?




i.
Substantial Use (Substantial Similarity): 





A.
Some scholars argue it is required. 





B.
Some say not required. 





C.
Some cases don’t seem to require.



c.
For express K, it is probably enough if:




i.
There is use of material element; OR




ii.
It was the factual inspiration for the project. Buchwald



iii.
Still an open question. 

7.
PREEMPTION BY FEDERAL COPYRIGHT LAW



a.
For state law to be expressly preempted by federal copyright law:




i.
State law at issue deals with the subject matter of copyright; 





AND




ii.
Provides a right equivalent to copyright.





A.
Whether the state has a right equivalent to copyright will 





depend on whether there is an “extra element” other than 





those of copyright infringement.





B.
Typically, in K, the extra element is a PROMISE??? 
Selby v. New Line: Dealt with express preemption. 
Court held that even though the ideas were 
not protected by copyright law, they were within the subject matter. Contracts claims are sometimes not “equivalent” to a right of copyright, but if K only protects or creates a right with the “bundle of copyrights,” then it is equivalent.
Wrench v. Taco Bell: A conflicting case. The court held that a K containing a promise to pay provides the extra element. 

Grosso: 9th Circuit finds no preemption since ideas are not protected. Court specifically held that the implied in fact claim that P made was not preempted. On remand, found for D b/c no submission to D (instead, submitted to middle man). 

C.
Trademark, Lanham Act, & Unfair Competition


1.
GENERALLY



a.
Entertainment Law




i.
Causes of action to protect literary and program titles. 




ii.
Also important in connection with merchandise.




iii.
Alternate cause of action for protecting musical group names, 




celebrity names, & symbols.




iv.
Causes of action to prevent false or misleading credits/attribution 




(has been watered down).




2.
DISTINCTIONS BETWEEN UNFAIR COMPETITION AND TRADEMARKS


a.
Unfair Competition: Unfair competition is a broader term. CA makes it a 


civil violation to engage in “unfair competition including trademarks.”



b.
Historical Basis (for trademark???):



i.
Palming Off/Passing Off: A person selling his goods as those of 





another.



c.
Unfair Competition NOW:



i.
Broad array of “unfair practices.




ii.
Deception/likelihood of confusion.




iii.
Also trade secrets, “misappropriation”, and dilution.



d.
Both trademark and unfair competition are covered by common law/state 




statutes/federal statute (Lanham Act).

3.
TRADEMARK INFRINGEMENT



a.
ELEMENTS:




i.
Valid, Protectable Mark




A.
Any word, phrase, design, symbol, device that describes the 






source of the good and distinguishes those goods from 






similar goods of other sources.





1.
Usually NOT protected under copyright.





B.
Valid: Used as trademark (indicator of source/associatied 






with source), not just to name or describe a product.






1.
MUSIC: “Signature Performance” of an artist is 






NOT protectible as a trademark for artist.







a.
BUT, a piece of music CAN be protected by 








trademark, e.g. NBC tone.

Oliveira v. Frito-Lay: “Girl from Impanema” song used in Frito-Lay commercial. If court allowed protection here, would be disruptive of Congress (Lanham Act).






2.
 LIKENESS/IMAGE of a Celebrity is NOT 







protectible as a trademark.







a.
BUT, a specific image CAN be a trademark.

In Re Elvis Presley Enterprises: Attempt to register likeness and image of Elvis as trademark w/o any special image involved. Cannot register this b/c trying to register an idea/concept of Elvis.




C.
Protectible: Distinctive, such that it becomes an indicator of 





source.



ii.
Ownership by Plaintiff




A.
Usually belongs to the first person who uses the mark as a 






trademark for particular goods/services in a particular 






geographic market.






1.
Federal trademark registration essentially gives 







broader, national protection.



iii.
Likelihood of Confusion




A.
Trademark used in a way that is likely to cause confusion 






as to source, sponsorship, or approval.




B.
FACTORS:






1.
Strength/Arbitrariness of mark.





2.
Similarity in sight/sound/meaning.





3.
Relatedness of goods.




C.
FORWARD CONFUSION: (more common; like “palming 






off” / “passing off”)






1.
Well known senior user.






2.
Junior user sells similar goods/services and trades 






off/palm off on good will of senior user.





C.
REVERSE: 





1.
Senior user not very well known.






2.
Junior user is very well known and adopts a mark 







very similar to the senior w/ potential of harm to 







senior user.







a. 
Devalue the senior user’s “good will.”






b.
Might foreclose expansion.







c.
Good will could be harmed by conduct of 







the junior user.
Dreamworks v. Dreamwerks: The word is a trademark. Also a business name (not every business name is a trademark). Dreamwerk was a registered trademark; the company was doing sci-fi business. Dreamworks is the junior user; the company was a powerhouse production company. Dreamwerks sued for trademark infringement. There is likelihood of confusion. Court looked at strength of mark, similarity in sight/sound/meaning, and relatedness of goods. Arbitrariness of the marks: Here, aribitrary. We’ll see that the more unique/arbitrary the mark is, the more protection it gets. Similarity of marks in sight, sound, and meaning: Here, very similar. Relatedness of the goods: Here, court held that there is. On the one side, we have a movie company, and on the other we have sci-fi conventions. What could Dreamworks have done to avoid this problem? Could have chosen a different name, or simply added a new word to it (makes its mark fanciful/original), gotten license.


b.
Levels of Protection = more distinctive the mark, the more protection.



i.
Inherently Distinctive:




A.
Fanciful mark (strongest)






1.
Made up words.






2.
Contributes something new to marketplace of ideas.





B.
Arbitrary mark






1.
Uses existing word in a ficticious manner.






2.
No connection to the product, e.g. Apple computer.





C.
Suggestive mark






1.
Doesn’t really describe, e.g. “Gung Ho” for action 







figure. 



ii.
Non-inherently Distinctive:




A.
Descriptive (probably most celebrity names, titles).






1.
Describes product rather than designating a source 







but can be a trademark if people associate mark 







with source. 





B.
Need SECONDARY MEANING in order to be protected 





(primary meaning is what the words mean). 




iii.
Generic:




A.
Merely descriptive of the genre/category of the goods (Ex: 





class of goods, e.g. aspirin). 




B.
Trademarks can become generic over time.





C.
NOT PROTECTIBLE.

Jenkins v. Paramount: A writer titles his book “First Contact.” A later star-trek movie was made using these words in the title. He claimed trademark infringement. Titles are usually descriptive even if fanciful, but not here (was generic). These words, the court said, had become generic as descriptions of works dealing with first meeting with aliens.


c.
Title Protection




i.
Generally, cannot be registered as trademarks b/c identify work 




rather than the source, but may be protectible if secondary 




meaning proved.





A.
TV series titles may be registered as service marks.





B.
May be protected without registration, e.g. under Lanham 






Act §43(a) if secondary meaning is shown.
Lanham Act §43(a): 
· Civil action (1) Any person who, on or in connection with any goods or services, or any 

container for goods, uses in commerce any word, term, name, symbol, or device, or any 

combination thereof, or any false designation of origin, false or misleading description 

of fact, which-(A) is likely to cause confusion…as to the origin, sponsorship, or 

approval. 
· Shall be liable in a civil action by any person who believes that he or she is likely to be 


damaged by such act.





C.
MPAA title registry in movie business (protection by 





agreement and ADR). 




ii.
ELEMENTS OF CLAIM:





A.
Protectible trademark, i.e. secondary meaning.






1.
Showing that substantial segment of relevant 







consumer segment primarily associates a title with a 







particular source.






2.
FACTORS:







a.
Advertising expenditures







b.
Consumer studies linking mark to source







c.
Unsolicited media coverage of P’s product







d.
Sales success







e.
Attempts to plagiarize







f.
Length and exclusivity of mark’s use

Tri-Star v. Unger: There was a famous movie “River Kaui.” A director made a new movie and called it “Return to River Kaui.” He was sued under the Lanham Act §43(a).

a.
In order to be protected, the title must acquire a secondary meaning. Typically, the 

following multi-factor test is used (no single factor determinative).
(1) Advertising expenditures by “senior user”: Wasn’t much in this case.

(2) Consumer studies linking the title/mark to source: Here, there were a few.

(3) Unsolicited media coverage of P’s product: Here, there was a lot. The movie won a lot of awards.

(4) Sales successful: Was highly successful commercially.

(5) Attempts to plagiarize: There were a lot of attempts INCLUDING that of P. This was 

the most persuasive factor in this case b/c was some evidence of bad faith. 

(6) Length and exclusivity of use of mark/title: While it seems not to be exclusive (there were 27 other uses, which usually means that D is ok in using the title), they never competed against the original movie, so the court held that use was exclusive.




B.
Likelihood of confusion as to origin, sponsorship, or 





approval. 





1.
FACTORS:







a.
Strength of mark: If P’s mark is “strong,” 







tends to show likelihood of confusion when 








someone uses a similar mark.






b.
Proximity/relatedness of goods: If goods 







are close, more likely there is confusion.






c.
Similarity between marks- If marks are 







very similar (sight, sound, and meaning), 







more likely there is confusion (consider 







context; ex: artwork, etc.).






d.
Actual confusion: Courts don’t require 







ACTUAL confusion; only required that 







there is likelihood of confusion. Evidence of 







actual confusion is very persuasive.






e.
Similarity in marketing channels: If goods 







are in similar marketplace, then more likely 








to be confusion. 






f.
Type of goods/ consumer care: Quality of 







the product and type of consumers buying 








the product. The more similar, the more 







likelihood of confusion.






g.
Intent of defendant: Poor credibility/bad 







faith, more likelihood of confusion.






h.
Likelihood of expansion: Bridging the gap. 







Argument is that, even where the products 








are not similar, might still be likelihood of 







confusion b/c P’s good might bridge the gap 








with D’s.


d.
Protecting Celebrity Identity



i.
Names, specific images of celebrities may be protectible as 




trademarks or under § 43(a).




A.
Must be used as trademarks—i.e. to identify source, not 





just describe the celebrity.




B.
Likelihood of confusion as to source, approval or 





sponsorship, OR a false statement of fact or designation 





of origin.




ii.
Distinguish right of publicity based claim:





A.
What’s protected?





1.
Trademark—goodwill of seller.






2.
Right of publicity—persona of human being.





B.
Prior exploitation needed?





1.
Trademark—yes, to establish valid, protectible 






mark.






2.
Right of publicity—no.





C.
Test for infringement?





1.
Trademark—likelihood of confusion.






2.
Right of publicity—identification of person; often a 






use in trade/advertising.





D.
Transfer?





1.
Trademark—can’t assign “in gross,” only as part of 






sale of “goodwill.”  Can be licensed (need to retain 






quality control).






2.
Right of publicity—can assign or license.

Estate of Elvis Presley v. Russen: D produced show with Elvis impersonator (“The Big El Show”). Used “TCB,” Elvis pose, etc. Estate of deceased singer brought suit alleging violation of Lanham Act, common-law unfair competition, common-law trademark infringement (didn’t have any registered trademarks; elements of CL claim pretty much the same) and infringement of right of publicity and moved for preliminary injunction. Numerous claims, but mostly common law trademark and §43(a) unfair competition in the casebook. Court found that many of the words were valid trademarks and protectable. Elvis, Elvis Presley, and Elvis in Concert: Not inherently distinctive, but protected b/c secondary meaning. The King: Not protected. “TCB”: Valid and protected b/c more inherently distinctive than others. “The Pose”: Valid and protected. Had been used as a trademark and had developed a secondary meaning. Unfair Competition: Performance itself not unfair competition. Advertising must make clear what it is, not associatied with Elvis Presley entertainment.



e.
Protection of Characters 




i.
“Ingredient” of a product itself potentially treated as trademark if it 





symbolizes the source of the product, i.e. secondary meaning.




ii.
Trademark protection for certain aspects of a character.




iii.
Includes:





A.
Name





B.
Nickname





C.
Physical Appearance





D.
Costume




iv.
DOES NOT INCLUDE:





A.
Physical abilities or Personality traits



f.
Protection of Merchandise




i.
Trademark protection for specific ingredients of an entertainment 





program, BUT




ii.
NOT for functional aspects, i.e. essential to the use or affecting the 





cost or quality.





A.
Cannot get trademark for something functional b/c don’t 






want to extend trademark too much-concern about 






monopoly.



g.
Trademark Dilution




i.
Reduction of public’s perception of uniqueness in the mark.





A.
Broader than classic infringement.





B.
Do NOT need to show likelihood of confusion, just 






dilution.





C.
Federal law: Lanham Act §43(c)







h.
Fair Use/Nominative Use Defense




i.
“Fair Use”—using the mark in its descriptive sense, usually to 




describe the defendant’s product or in comparative advertising.




A.
E.g., describing condoms on packaging as “ribbed” didn’t 





infringe “sensi-ribbed” mark.




ii.
“Nominative Fair Use”—using the mark to identify the plaintiff’s 




product itself.




A.
P’s product not readily identifiable w/o using the 






trademark.





B.
Use only as much as reasonably necessary to identify P’s 






product.





C.
No suggestion of sponsorship or endorsement.




iii.
Essentially, these are “non-trademark” uses of trademarks.

New Kids On The Block v. News American Publishing, Inc.: Musical group brought suit against newspapers alleging infringement from use of group's trademark in polls on group's popularity (using the mark to refer to the P; using it “nominatively” to describe P’s work). Newspapers were entitled to nominative fair use defense, i.e. not really using it as a trademark.

Fact that newspapers used toll telephone numbers to conduct poll which competed with services offered by group did not make defense unavailable. 
Use of group’s name did not amount to commercial or common law misappropriation under CA law. Group did not have claim for intentional interference with respective economic advantage based on newspaper’s fair and reasonable use of mark.



i.
First Amendment Defense



i.
Is there artistic relevance to the use of the mark or work in title?





A.
If not, usual analysis (likelihood of confusion, etc.).





B.
If yes, go to second question.




ii.
If there is artistic relevance, is the use explicitly misleading?





A.
If yes, may infringe.





B.
If not, no infringement and protectible under the 1st Am.

Mattel v. MCA Records: Song title relevant to underlying work. NOT explicitly misleading as to source of work, so 1st Am protection. Also, expressive speech is noncommercial use so NOT actionable under dilution law.

CREDITS
A.
Credits


1.
GENERALLY 



a.
Attribution of credit for creative contributions can be valuable, and is 



important element in many entertainment industry contracts.



b.
U.S. default RULE:



i.
NO obligation to give credit and NO right to receive credit, except 




in visual arts.




ii.
Ks become very important as source for credit rights / obligations.





A.
Sole credit commands more money than shared credit.





B.
Credit also acts as marketing tool; has value to producers 





and distributors.


2.
RIGHTS AND OBLIGATIONS RE CREDIT



a.
Individual Contracts



i.
Well-advised to negotiate for credits you think you deserve.



b.
Collective Bargaining Agreements



i.
i.e. SAG says must credit at least 50 actors w/ roles (if that many 




actors).



ii.
i.e. DGA says no one but director gets that title (except art 




director).


c. 
Statutory and common law.

3.
INDIVIDUAL CONTRACTS



a.
Generally




i.
Typically NO obligation to give or right to receive credit for 





works.



ii.
Contractual obligations / rights are enforceable.



iii.
2 issues:




A.
K interpretation: What happens if the K is silent or 






unclear re credit?





1.
If K is unambiguous, courts won’t imply obligation. 







a.
Later decisions suggest that if K is silent on 








an essential term, might accept parole 








evidence of intent, even if “integrated.”

Vargas v. Esquire: P was famous pin-up artist, but K did not require giving of credit. K silent, so NO obligation. P sold rights to use name and no deceptive practice b/c no one seeing art would think artist is named “Esquire.”




B.
Remedies: What remedies are available for breach of a 






credit obligation? Too speculative? 
Smithers v. MGM: S promised credit and MFN credit, but got screwed over. Value of credit was found, so damages awarded. 

4.
COLLECTIVE BARGAINING AGREEMENTS



a.
Generally




i.
Negotiated between unions and production companies.



ii.
Guilds regulate credits, sometimes in great detail.


b.
Arbitration procedures to resolve disputes:




i.
Limited judicial review.
Marino v. WGA: Reasons for anonymity of arbitrators and all parties agreed to process. 2 questions: (1) writers agreed to process? (2) followed their own procedures? If yes, unlikely that decision will be overturned. 


c.
Current Issues




i.
Dissatisfaction w/ writer credits.



ii.
“Film By” possessory credit.




A.
Credit usually goes to director and WGA trying to stop this 





practice.




B.
Generally a matter of K.



iii.
Interplay w/ statutory law re misleading credits.

5.
STATUTORY/COMMON LAW



a.
Generally




i.
Right to require or claim credit—omission of credit.




ii.
Right to prevent or disclaim credit—according a false or 





misleading credit.



b.
Omission of Credit



i.
Generally, in U.S., no right to require credit absent agreement.





A.
But see Visual Arts Rights under Copyright Act.



ii.
Omission per se not usually “misleading” or “false” under unfair 





competition law. Vargas



iii.
Not IIED (requires outrageous conduct + severe emotional 





distress). Cleary



ii.
Int’l copyright treaty coming out of Berne Convention (1989).


c.
Misleading Credit



i.
Unfair Competition





A.
Palming Off





1.
Trying to pass of my goods under the label of 






another.







a.
e.g. creating my own suit and putting 







Armani label on it.

King v. Montoro: Gave K excessive possessory credit on film, was false designation of origin, so actionable; “based upon” credit was ok.





2.
Can be express or implied.







a.
Express: e.g. using Armani label.






b.
Implied: e.g. use photos of Armani suits for 







ads of my own suits.




B.
Reverse Palming Off






1.
Taking credit (or giving credit to a third party) for 






someone else’s work.







a.
Do this to build own reputation.

Smith v. Montoro: Actor’s name pulled off of movie and somebody else’s credit put on it. Actionable under Lanham Act b/c confusion over origin of work. 





2.
Can be express or implied.







a.
Express: e.g. putting own label on real 







Armani suit.








1.
e.g. Substitution of another’s credit 









for P’s. Montoro







2.
e.g. Giving credit to some, but not all 







authors. Lamothe






b.
Implied: i.e. removing Armani label.





C.
Copyright P can ALSO have unfair competition claim for 





reverse palming off.






1.
9th Circuit: Only when D has bodily appropriated 






P’s work.






2.
2nd Circuit: When the work is substantially 






similar.






3.
Other Courts: Likelihood of confusion, like 






trademark infringement.




ii.
False or misleading credit as to origin of work may be actionable. 




A.
State unfair competition law, Lanham Act  §43(a).





1.
BUT Dastar casts doubt on viability of §43(a) 







claims, unclear what will be its effect on state law 







unfair competition claims.
Dastar v. 20th Century Fox: Casts doubt on viability of §43(a) claims. Unclear what will be its effect on State law unfair competition claims. Fox didn’t renew copyright in TV series, it’s in public domain and D copies it and edits it for WWII video w/o giving Fox credit. ORIGIN of work, meaning the videos from D, so Lanham n/a. Goes to origin of physical goods, NOT the content of goods. Shouldn’t be able to monopolize work once it’s in public domain???



iii.
Exaggerating a person’s involvement in creating a work may be 





misleading/deceptive and actionable as palming off. Follet; King




A.
Might survive Dastar.




B.
43(a)(A): likely to cause confusion…as to the 






affiliation…of such person w/ another person. 


CREATIVE CONTROL

A.
Content Control


1.
BY CONTRACT


a.
Contractual approval/consultation/creative control rights are enforceable.

Sicilian: Somebody made a long film and had final cut rights but limited on time length. Director did not act in bad faith.

Reds: 195 minute film licensed to ABC. Had to cut 6.5 minutes to fit on TV. Beatty won suit and cannot show it on TV.



b.
Some courts imply obligation to notify public if work is modified. Chesler


c.
Implied obligation not to modify so credit would be false. 

Granz v. Harris: Had to cut out some time but artist contractually got credit. Implied obligation not to change credit so much as to mislead in credit given. 



d.
Implied right to modify for expressly granted media. Preminger

2.
BY COLLECTIVE BARGAINING AGREEMENT



a.
Some guild agreements provide various types of creative control, e.g. 



DGA “Director’s Cut” and related rights.

3.
BY SOCIETY



a.
Obscenity



b.
Violence: 1st Am limitations.




4.
STATUTORY/COMMON LAW



a.
Moral right of integrity required under Berne Convention Art.



b.
U.S. has only expressly granted as to “work of visual art.”



c.
Other causes of action may provide equivalents. 




i.
K law




A.
K requiring credit may imply obligation not to so alter 





work that credit attribution is false. See Granz supra



ii.
Copyright law




A.
Exclusive right to prepare “derivative works.”
Gilliam v. ABC: BBC licensed Monty Python’s Flying Circus to ABC but needed to cut it for commercials. Copyright claim: MP retained ownership for screenings of shows and ABC infringed on it by altering it significantly. Lanham §43(a) claim: ABC’s cuts mutilated show but MP was still credited w/ it. After Dastar, can’t get same result as in Gilliam, would need to fit it in false advertising prong of Lanham §43(a)(1)(B). 43(a)(1)(B): if a person uses in commercial ads or promotions, misrepresents goods / services, then actionable.



iii.
Unfair Competition/Lanham Act §43(a)






A.
False designation of origin. See Gilliam supra





B.
Again, Dastar may limit!

B.
Sexual Content


1.
1ST AMENDMENT



a.
Limits government control over content.


2.
OBSCENITY



a.
May be controlled or banned.



b.
TEST: Miller v. CA



i.
Applying contemporary standards, work as a whole appeals to 





prurient (stimulating) interest.




ii.
Measured by contemporary community standards, work 




depicts or describes in patently offensive way sexual conduct 





specifically defined in applicable state law.




iii.
Work lacks serious literary, artistic, political or scientific value.

3.
INDECENT LANGUAGE



a.
Can be regulated. Pacifica

4.
ADULT ACCESS



a.
Government can regulate material obscene to minors, but not if it also 




limits adult access. Ginsberg, ACLU v. Reno
C.
Violent Material

1.
1ST AMENDMENT



a.
Limits government control over content.


2.
MEDIA LIABILITY FOR ACTS OF IMITATIVE VIOLENCE



a.
Claims are for intentional tort or negligence and liability has not been 




found.



b.
Duty to protect from criminal acts by third parties might arise when:




i.
Material intended to cause imitative violence; AND




ii.
Such behavior is imminent and foreseeable. Weirum, Olivia N., 





Byers


c.
1st Am protects unless “incitement to imminent lawless activity.” 



Brandenberg v. Ohio



i.
Speech  must be directed or intended toward goal of producing 




imminent lawless conduct; AND



ii.
Speech must be likely to produce such imminent conduct.




iii.
NOT abstract advocacy, or directed to some indefinite future time.
INDUSTRY STRUCTURE-RECORDS


1) Record companies


Universal, WEA, Capitol/EMI, Sony, BMG.


Deal with both production and distribution.


2) Labels


Small labels- distribution is still done by the big companies.


3) Trade associations


Represent record companies.


RIAA, Soundexchange.


4) Unions


American Federation of Musicians (AFM).


AFTRA (represents singers).


5) Retail


Record stores, radio, internet, cable, satellite.








INDUSTRY STRUCTURE- TELEVISION


Used to be regulated by the federal government (networks weren’t allowed to own syndication rights), but not anymore.


1) Production companies (even though a lot more in-house today)


Network production


Film studios


Independents, e.g. Carsey- Werner, Granada, Lions gate. 


2) Networks


Give license fee for right to show a program on the network’s channel. 


Deficit financing: syndicate a show and if it’s successful, $ comes back to prod company.


ABC (Disney), CBS (Viacom), NBC (Universal), FBC, WB, UPN, FX, ESPN, etc.


Pay TV: HBO, Showtime.


3) Stations & Station Groups


4) Trade association


NAB





INDUSTRY STRUCTURE-MOTION PICTURES


1) Studios 


Function as producers, financiers, distributors, and marketers. 


WB, Paramount (Viacom), Sony, Fox, Disney, Universal, MGM.


Often times, these studios own assets in other areas too. 


2) Independents/Quasi-independents


Each studio has “classics” division.


DreamWorks, Miramax, New Line. 


3) Trade Associations


MPAA (goes after pirating, lobbies etc.), IFTA (international and independent films).





INDUSTRY STRUCTURE- WHO DEALS WITH THE TALENT?


Unions (film/TV)


WGA, DGA, SAG, AFTRA, AFM.


Talent Agencies


William Morris Agency, Creative Artist Agency, UTA, Creative Management.


Management Companies 


Personal managers.


Lawyers








COLLECTIVE


BARGAINING


AGREEMENTS:





Normally, anti-trust law prevents regulations that restrict trade. Anti-trust law, though, has an exception for labor unions and agents are covered, as are screenwriters.








FRANCHISING AGREEMENTS:





Until a few years ago (it expired). SAG regulations were very burdening: limited commissions, characterized agent-talent relationship as fiduciary relationship, prevented franchised agents from being producers or getting involved in motion picture productions (conflict of interests concerns). Since the agreement expired, the talent agencies have tried to change this agreement, but SAG members rejected it. While right now, there is no new franchise agreement, both agents and members are cautious about making radical changes to the conditions that used to be mandatory. AFTRA and the writer’s guild still have franchising agreements (the AFTRA one is much less restrictive than what the SAG agreement was).

















CRPC 3-300: Avoiding Interests Adverse to Client





A person may not enter into business transaction with a client; or knowingly acquire an ownership, possessory, security, or other pecuniary interest adverse to a client, unless each of the following requirements are met:


i. The transaction or acquisition and its terms are fair and reasonable to the client and are fully disclosed and transmitted to the client in a manner which should reasonably be understood; and


ii. The client is advised in writing that the client may seek the advice of an independent lawyer of the client’s choice and is given a reasonable opportunity to seek that advice; and; the client consent in writing to the transaction.




























































































































































































INDUSTRY STRUCTURE-MUSIC PUBLISHING


1) The SONG


Need mechanical license for right to make a record of songs.


Revenue through mechanical rights and live performances.


Record company needs mechanical license from music publisher to make records of the songs.


2) Music Publishers


Performing Rights Societies, i.e. ASCAP BMI SESAC; Licensee side: Music Reports, Inc.


National Music Publishers Association (NMPA); Harry Fox Agency (mechanical licenses).


Association of Independent Music Publishers (AIMP).





CRPC 3-310: Adverse Interests to the Client





Two types of conflicts:


1.	Direct conflicts 3-310(c): representation of multiple clients to the same transaction.


Need informed written consent from the clients.


There may be some cases where the client cannot consent to the conflict.


2.	Indirect conflicts 3-310(b): the lawyer has a legal, financial, or personal relationship with 


	someone else in the transaction. Not direct conflict, but may still affect our performance.


We must disclose to the client that we have a relationship with a person who would be substantially affected by the transaction.


Disclosure has to be in WRITING. 
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