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Entertainment Law
I.  Overview of Entertainment Industry

A. Introduction



1.  Entertainment law is representing clients in the various entertainment industries


2.  What do entertainment lawyers do?



a. Charm, schmooze, and relationships




b. Negotiating and drafting contracts


B. Industry Structure



1. Various players in the entertainment industry



a. Creators: Ex. songwriters, recording artists, writers, actors, directors, etc.




b. Producers: assemble rights, services, financing, distribution, manage production




c. Financiers: Ex. small investors, banks, distributors, exhibitors 




d. Distributors 




e. Marketing: advertising and publicity




f. Retail: exhibitors, tv, radio stations, stores, websites



g. Legal




i. Large and medium firms, boutiques, solo practice





ii. Litigation as training for transaction




h.  Music publishing: Ex. Warner-Chapell, Universal Music, Sony Music





i. Performing rights societies: Ex. ASCAP, BMI, SESAC





ii. National Music Publishers Ass’n: NMPA





iii. Harry Fox Agency: mechanical licenses





iv. Ass’n of Independent Music Publishers: AIMP


2. Records




a. Record companies





i. Ex. Universal, WEA, Capital/EMI, BMG: both production and distribution





ii. “Labels”




b. Trade associations: RIAA, Soundexchange




c. Unions: American Federation of Musicians (AFM), AFTRA




d. Retail: record stores, radio, internet, cable, satellite



3. Television



a. Production companies





i. Network production





ii. Film studios





iii. Independents: Ex. Carsey-Werner, Granada, Lions Gate




b. Networks





i.  Ex. ABC (Disney), CBS (Viacom), NBC (Universal), FBC, WB, UPN, ESPN





ii. Pay tv: Ex. HBO (Time-Warner), Showtime (Viacom)




c. Stations and station groups




d. Trade association: NAB


4. Motion Pictures




a. Studios





i. Function as producers, financiers, distributors, marketers 





ii. Ex. Warner Bros., Paramount (Viacom), Sony, Fox, Disney, Universal, MGM




b. Independents/Quasi-Independents: Ex. Dreamworks, Miramax, New Line




c. Trade association: MPAA, IFTA (formerly AFMA)


5.  Unions for film/tv: WGA, DGA, SAG, AFTRA, AFM, IATSE



6.  Talent agencies: Ex. William Morris Agency (WMA), Creative Artists Agency (CAA), 


International Creative Management (ICM), Endeavor, UTA


7. Management companies: Ex. The Firm (absorbed AMG)


C.  Entertainment Law Practice



1. Counsel clients




a. Transactional: business deal structure




b. Advice regarding potential claims




c. Avoiding potential claims





i. Obtaining rights





ii. Recommending changes to reduce risk



2. Contracts: rights, services, and financing




a. Drafting




b. Negotiation




c. Interpretation: counseling 



3. Advocating: handling disputes, including litigation and ADR 

D.  Substantive Entertainment Law


1.  Potentially very broad



2. Specific regulations: Ex. regulation of agents



3. Contract law: formation, interpretation, performance/breach, limitations on remedies



4. Personal rights




a. Defamation




b. Privacy




c. Right of publicity 



5. Intellectual property/business torts




a. Copyright




b. Trademarks, unfair competition 


6. Collective bargaining agreements/labor law


7. Credit issues: involve combination of the above



8. Employment law




9. First Amendment: limitations on regulation of speech




a. Incitement: media liability for audience violence




b. Obscenity



10. Antitrust law, corporate law, taxation, etc. 

E.  Legal Method



1. 5 types of legal argument:




a. Text





i. Court looks to applicable text and analyzes language





ii. Ex. Plain meaning of statute




b. Intent





i. Court may look to extrinsic evidence to determine intent of parties





ii. May look at previous version to see how it has changed





iii. Can look at legislative comments




c. Precedent





i. Very important in common law system





ii. Look to see how previously interpreted





iii. precedent of higher court is binding on lower court





iv. Can attack precedent by claiming it is dicta or not majority holding





v. Can distinguish on facts or claim it is not controlling




d. Custom/tradition: community has always treated the issue in a certain way



e. Social policy





i. Predict effects will have on society: Ex. economic efficiency





ii. Can attack by saying prediction isn’t accurate or policy isn’t purpose of law


2.  Strongest type of arguments use multiple strands to support the claim

F.  Constitutional Protection of Entertainment Projects


1. Films have historically been seen as threatening to social morals: seen as influences



2. Originally, Supreme Court said that movies were a business and just entertainment so state 


licensing schemes were okay: said were not speech 


3. Motion pictures are protected by 1st Am: Burstyn v. Wilson p. 42




a. NY statute required license from board of education in order to exhibit a film: “The 



Miracle” was denied a license because of its religious depictions



b. Issue: does NY statute violate 1st Amendment Protection of speech?




c. Supreme Court in Mutual Film Corp. said “business, pure and simple”




d. In Gitlow and later cases, Court applied 1st Amend. to states




e. Court found that NY statute violated 1st Amend





i. Motion pictures are important medium for communication and ideas





ii. Affect public attitudes and entertain as well as inform



f. State argument: 





i. State claim film is a business for private profit





ii. Court: so are newspapers and books, but they’re considered expression 





protected by 1st Amend.




g. State argument:





i. Claimed films have “greater capacity for evil”, especially for youth





ii. Court: at most that might permit some control, but not unbridled censorship




h. 1st Am. is not absolute so may vary per medium, but prior restraints are strongly 



disfavored




i. Burden on state to show is “exceptional case” with only narrow exceptions permitted




j. Court found that the statute was too vaguely drafted




k. State has no legitimate interest in protecting any religion from distasteful views: might 



have an interest in preventing exhibition of obscenity, but that’s a different issue

II.  Artist and Representatives: Representing Talent


A. Introduction



1.  Agent usually gets around 10% of the revenue




a. Seeks and procures employment for talent




b. Structures and negotiates deals


2. More television and film talent are now getting personal managers




a. Give career advice, from daily management to strategic career development




b. Stay involved in negotiations and watch out for client’s personal interests




c. Used to only be in music business




d. Managers usually get around 15 to 25%



3. Business managers are involved in managing the money and also get commission


4. Attorney: protects legal interests and gives legal advice


5. New York and CA have statutory schemes that regulate agents because people who are 


unemployed are vulnerable



6. Guilds also regulate agents who represent members of the particular guild




a. Guilds require that their members only work with agents who are bound by a franchise 



agreement with the guild




b. Guilds also require that their members only work with producers who are signatories to 


collective bargaining agreements between the guild and producer

B.  Talent Agents



1. Overview




a. State law regulation: person who procures or seeks to procure employment





i. NY General Business Law 





ii. California Labor Code: Talent Agents Act




b. Union regulation: does not violate anti-trust law (labor exemption)





i. Members agree not to use non-franchised agents





ii. Union franchise agreement regulates agents





iii. If a class of creators are not “employees”, their organization is not immune 




from antitrust laws so no collective bargaining agreement: Ex. Producers





iv. Rule 16(g) of SAG agreement sets out agency regulations: p. 22 of handout 






a. Agreement sets commission limits at 10%







b. Cannot set commission that would push actor down below union 





payment minimum




v. Agents cannot own motion picture production companies or sell interests in 




their agencies to production companies






a. Reason for this is to avoid conflicts of interest: don’t want agents also 





being the employers






b. Personal managers on the other hand can produce movies



c. Association of Talent Agents attempted to negotiate new franchise agreement with 



SAG in 2002 in order to make agents more competitive with personal managers





i. SAG members voted down the proposed agreement and the major agencies 




refused to renew the old agreement





ii. As of now, there is no agreement between the major agencies and SAG





iii. Actors can work with unfranchised agents, but SAG encourages they do not




iv. A solution is to reduce regulation of agents or increase regulations of managers



d. Collective bargaining limits free trade





i. Would potentially violate anti-trust laws, but there is an labor exemption in the 




anti-trust laws





ii. Agents and unions were sufficiently involved in the employment process that 




the franchising agreement is protected 



2.  California Talent Regulations




a. “Talent Agency” requires license: Cal Labor Code § 1700.5




i.“Occupation” of procuring or attempting to procure employment or engagements





ii. Exemption exists for procuring recording contracts: § 1700.4





iii. Exception for manager, etc. acting in conjunction with, and at the request, of 




licensed agency: is how managers and lawyers participate in negotiations for 




employment





iv. Production companies can hire talent and are NOT acting as talent agency: 




employing someone is not representing them as a talent agent





v. No excepton for “incidental procurement”





vi. No maximum commission fees in statute, but labor commission approval over 




form agreements can limit commissions





vii. Violation of act is not criminal 




viii. Labor commissioner has initial jurisdiction regarding disputes




b. Contract between artist and unlicensed talent agent is void: manager may be required 



to repay all commissions from inception; but, see Marathon v. Blasi



c.  Hypos: Talent/Manager Regulation




1. Margo Manager is advising her clients on the creative aspects of their careers 




and occasionally attempts to get recording clients for them.  She is not licensed by 



the California Labor Commissioner as a talent agency.






a. She doesn’t need to be licensed because there is an exemption for 





recording contracts






b. Personal managers have traditionally done this in the music industry




2. Margo Manager often attempts to get live concert dates for her clients.  





a. She does need to be licensed






b. Is similar to the Deftones case




3. Arthur Attorney negotiates deals and drafting agreements.  Occasionally, he 




picks up the phone to recommend that one of his clients hire or at least audition 




another client: Attorney needs a license even though is only incidental 





procurement of employment



d. Incidental procuring of employment is regulated by Act: Park v. Deftones p. 56





i.  Facts






a. P was involved in securing performance engagements for D  






b. P sued D for commissions and D went before California Labor 






Commission as required by labor code to nullify the contract




ii. Court held P was acting as an agent and that the management contract between 




P and D was void




iii. One year SoL in labor code did not prevent the action






a. P argued that action was brought more than one year after he last 





booked a concert for D






b. Court held that P’s attempt to collect commissions was a violation and 





triggered the SoL, but the action was brought within the one year period  





c. Otherwise, managers could wait until the one year period has lapsed and 




then bring the lawsuit to collect commissions




iv. Even if not collecting commissions directly from the procuring of 





employment, still are acting as a talent agent and need a license






a. Even “incidental” activity in the procuring of employment for an artist 





is subject to regulation under the Act






b. There is no exception for incidental procurement in CA



e. SoL does not bar raising the Act as a defense: Styne v. Stevens p. 61




i. Facts






a. P was D’s personal manager






b. Got her a gig selling cosmetics on the home shopping network






c. D agreed to give P a commission




ii. P argued that Stevens lost defense of Talent Agency Act because didn’t bring it 



within SoL





iii. Court held that SoL does not bar raising the act as a defense




iv. California Labor Commission has original jurisdiction: have to exhaust 




remedies there before can get into the court system



f. Some courts have held that contract is void from the beginning if do not have license 



and have to disgorge all payments already made




g. Labor Commission does have discretion to structure appropriate remedy: some 




decisions have been more protective of managers and held that agreement is void but 



don’t have to disgorge all commissions already paid



h.  Most recent decision in Marathon v. Blasi held that contracts are severable





i. Can enforce the legal part procured by an agent, but not the illegal part





ii. Need to see if will hold up on appeal



i. In a case with Jewel, court allowed commissions for manager because ultimate goal 



was recording contract and he had only procured a few performances for her



3.  New York Talent Regulations




a. NY General Business Law 





i. “Employment agency” requires license




ii. Exclusion for managers who “incidentally” seek employment: § 171(8)





a. No special “carve out” for seeking record deals where not done 






incidentally by manager





b. If activities limited to career development, license not required





iii. Criminal penalties exist for violation 




iv. Courts hear claims regarding unlicensed agents





v. Limits commission fees to 10%




b. Friedkin v. Harry Walker, Inc. p. 76





i. D made deal to get P speaking engagements: D got 30% in commission





ii. Court found that D was acting as an agent to get employment for P




iii. Court held that the contract was unenforceable: engagements were not merely 




incidental to management



c. State legislators passed bill that would completely exclude “personal managers” from 



state talent agent regulation




i. Contained a detailed definition of “personal manager”





ii. Aimed at model’s managers/agencies





iii. Governor vetoed: staff will consult with proponents, perhaps prepare new 




legislation




d. 2006: new bill pending that would exclude managers of models from regulation 



4.  Guild Regulation of Agents




a. Grammer v. Artists Agency p. 80





i. Facts





a. Grammer and Artists Agency entered into renewal contracts





b. He later terminated the relationship and quit paying commissions






c. Claims that the agreements were postdated so that execution and 





commencement date in violation of Rule 16(g)






d. D argues that SAG waives the violations so was valid agreement 




ii. Court found that SAG waived violations of Rule 16(g), that a representation 




contract existed between P and D, and that an award of commissions on 





consulting fees was permitted 

C.  Managers



1. Raden v. Laurie p. 88




a. Laurie argued that Raden never got her employment




b. Contract specifically said that he would not get her employment, but that it was for the 



general development and education of her



c. Court held that Raden was only required to give counsel and advice and to assist 



generally in her training for a professional career and the selection of agents  



2. Important deal points with managers:




a. Term length: managers want it reasonably long and renewable




b. Commission: no regulation, but usually 15-25%




c. Income that is commissioned: managers wants it to be broad




d. Income that is continued to be commissioned after the term length expires





i. Manager usually receives some commission after the term ends





ii. Often declining percentage over time: “sunset provision”


3. Hypo: Personal Manager Contract



Par. 3.D.:  “After the expiration of this Agreement, Manager will receive the Commission 


with respect to all engagements and agreements entered into or substantially negotiated 



during the Term (“Post Term Earnings”) as follows:




(i) first year and second year-commission less 5%; and




(ii) thereafter Artist shall not be obligated to pay Manager any compensation




a. If Starr pays the producer of his first album $30,000, his backup musicians $30,000, 



and the recording studio $100,000, does manager get any money out of the deal?  




Par. 3 defines gross income and paragraph 2 says managers collect out of gross income



b. Assume the management agreement expires on 12/31/2002.  It takes forever for Starr 



to record and deliver his second album.  He receives a $250,000 advance for that album 



in January of 2005.  He spends $200,000 in recording costs for that album.  Is manager 



entitled to a commission on that advance? 




i. Requires interpretation of the sunset provision





ii. Since money received in 2005, manager gets no commission





iii. If artist received money in 2003, then manager might get 15% commission 




(20% - 5%) or the 5% might be taken off the total commission received at the 




20% rate: the sunset clause is ambiguous





iv. When a court is resolving the ambiguity, may look at the standard practice in 




the industry   



4. Personal Manager Contract Hypo: Revised Language



Par. 3.D.:  “In lieu of the percentage specified in Paragraph 3.A. above, after the 




expiration of this Agreement, Manager will receive a Commission (“Post Term 




Earnings”) equal to the following percentage of Gross Income with respect to all 




engagements and agreements entered into or substantially negotiated during the Term 



(“Covered Agreements”) received by, credited to or recovered by Artist during the 



indicated year:  (i) first year after the expiration of the Term,  15%, (ii) second year after 



the expiration of the Term, 10%.  Thereafter Artist shall not be obligated to pay Manager 



any commission with respect to Covered Agreements or otherwise.


D.  Attorneys



1.  Attorneys have fiduciary duties to clients: Day v. Rosenthal p. 92




a. P was very dependent on her lawyer: D acted as her accountant, business manager, 



investment advisor, and recordkeeper



b. D entered into transactions with his client, did not disclose conflicts of interests, he got 


ten percent of everything that P owned, used clients money without permission, 




commingled client funds



c. Have fiduciary duty and duty of care: duties of competence and loyalty




d. Broader duty to exercise due care to protect a client’s interests: negligence is breach 


2.  Attorneys have agency relationship with clients: act on behalf in dealing with others


3. Entertainment lawyers are often hired because they have conflicts of interests: Ex. Attorney 


who has connections with many different areas of the entertainment industry


4. Conflicts of Interest: Rules of Professional Conduct




a. Rule 3-300: Business Transaction with Client





i. Must have fair and reasonable terms





ii. Must give written advice to seek independent counsel





iii. Needs to be written consent to the terms





iv. Requirements exist because there is presumption of undue influence 



b. Rule 3-310:





i. Direct Conflict






a. Representing multiple clients in same transaction where interests are 





actually or potentially adverse






b. Ex. Representing the members of a band






c. Ex. Representing client and his manager






d. Must disclose the conflict in writing and get informed written consent





ii. Indirect Conflict






a. Legal, business, financial, professional, or personal relationship with 





another party in a transaction, or who would be substantially affected by 





the transaction, or in the subject matter of the transaction






b. Ex. Dating CEO who is hiring your client






c. Must give written disclosure





d. Cannot take representation adverse to a past client without consent if 





have material information



c. Hypos: Attorneys




i. Attorney can take commission instead of a fee.  It must be reasonable and not 




unconscionable: Ex. 5% is not unreasonable for transactional work.





ii. Attorney might be able to take a producer’s credit instead of charging a fee.  




Can be compensated by third party if disclosed to the parties, informed written 




consent, and does not interfere with duties.





iii. Attorney might be able to also act as personal manager for client.  Need 




informed written consent, fair and reasonable terms, opportunity for advice of 




independent counsel.  Might be unwise for client to do since attorney might have 




too much control; would not have checks and balances.


5.  Deception in Negotiations




a. Lawyers are subject to the law: Ex. Misrepresentation, fraud





i. Tort law: damages and other remedies for intentional or negligent 





misrepresentation for purpose of inducing action or inaction in reliance





ii. Contract law: avoidance or reformation of the contract for even an innocent 




misrepresentation of a material fact that induces assent




b. Loose categories of “conventionalized lies” upon which no one should rely: Ex. 



“puffing”, exaggeration of value, future facts, opinions (especially about quality, value)




c. Lawyers are also subject to special regulation: complicated by duties to client, such as 



confidentiality and overzealousness 




d. ABA Model Rules 4.1





i. In the course of representing a client a lawyer shall not knowingly make a false 




statement of material fact or law; OR





ii. Fail to disclose a material fact to a third person when disclosure is necessary to 




avoid assisting a criminal or fraudulent act by a client unless disclosure is 





prohibited by Rule 1.6 dealing with confidentiality





iii. Certain types of statements ordinarily are not taken as statements of 





material fact: Ex. estimates of price or value placed on subject of a transaction



e. CA doesn’t have this rule, but has Cal. Bus. & Prof. §6106:  commission of an act




involving dishonesty constitutes a cause for disbarment or suspension 
III. Fiduciary Duty


A. Overview



1. Imposed by law in certain confidential relationships: Ex. Attorney-client


2. Arises “by agreement” or implied agreement where a person voluntarily assumes a position of 


trust and confidence



a. When lawyer deals with persons who he has or should have reason to believe rely on 



him




b. A relationship founded on trust or confidence reposed by one person in the integrity 



and fidelity of another


3. Duties of fairness, good faith and loyalty


4. Breach is a tort, not just contract breach


5. Might want to sue for breach of fiduciary duty to get additional remedies than those available 


for breach of contract: some remedies are only available for torts - Ex. Punitive damages.


B. Relationship between Author/Producer and Publisher/Distributor 



1.  Generally, no fiduciary duty between author and publisher: courts are reluctant to find one



2.  Mellencamp v. Riva Music p. 131




a. P had music publishing agreements with D




b. P sued for various claims including breach of fiduciary duty: claimed that D didn’t 



actively promote his music or collect money due to him



c. Court held that a purely commercial relationship is contractual, not fiduciary



d. Contract granting exclusive rights to exploit in exchange for royalties may imply 



obligation to make reasonable efforts to exploit: is contractual and not a fiduciary duty



e. Publisher’s acts with sole purpose of injuring author may be intentional tort in addition 



to breach of contract


3. Right to collect money and pay royalties does not automatically create a fiduciary 


relationship: Wolf
IV.  Obligation to Exploit 

A.  Implied obligation to exploit


1. Every contract has an implied covenant of good faith and good dealing


2.  Wood v. Lady Duff-Gordon p. 1166




a. D argued that there was no binding contract between her and P



b. P did not undertake to do anything under the express terms of the contract so D 




claimed it was illusory



c. Court held that it was a valid contract: found an implied obligation to use reasonable 



efforts to market the materials and bring profits  



3. Grant of exclusive rights in exchange for royalty/participation might imply obligation to make 


reasonable efforts to exploit




a. Especially where the implied obligation is needed in order to find an enforceable 



agreement: Ex. To create mutuality of obligation




b. Good faith effort in initial promotion and exercise good faith business judgment 



regarding further promotion: Zilg  


4. But some caselaw: 




a. No obligation of good faith will be implied if contradicted by express contract 




language and not necessary to make agreement enforceable




b.  If contract gives discretion to act, then discretion must be exercised in good faith 



unless there is an express provision to the contrary

B.  Agreements to do more will be enforced, if specific enough

C.  Zilg v. Prentice-Hall p. 1168



1.  P wrote book very critical of the DuPont family



2. P claimed D purposefully “dumped” the book due to pressure from the DuPonts


3. Court found there was some obligation to publish and promote the book, but that the 



obligation was not breached because the promotional efforts were adequate  


D.  Hypos: Exploitation 


1. Author grants publisher exclusive rights to publish book: does not include a “best



efforts” requirement. States that number of copies and advertising will be determined



by publisher in its sole discretion.




a. Publisher decides that book is offensive to certain social groups so does very




small printing and takes out a few ads.





i. Need to make an initial effort to give the book a reasonable chance of success in 



light of its content and audience





ii. Subsequent decisions need to have good business judgment, but courts are 




reluctant to second guess the decision  

  


b. Publisher likes the book but decides that it will compete with similar book of one




of its other authors who has lower royalty.  For that reason, publisher gives the author




a small printing with minimal advertising. 





i. Making more profit on one book seems to be business judgment





ii. Author would have to show that the publisher did not use good business 




judgment, but did it to intentionally harm him
  


c. Suppose contract has provision that requires publisher to nationally promote it: is an 



express contractual provision requiring a specific level of performance so would be 



breach of contract


2. Rocker enters into agreement with Cybermusic to sell her album online in exchange for



royalties. Makes no representation whether will be sales.  Cybermusic’s only form of



promotion is several links to their site: Rocker would argue that Cybermusic didn’t use 



reasonable efforts to sell her music
V. Talent Contracts


A.  Introduction 



1.  Entertainment contracts deal with: rights, services and money



2. Unpredictability makes entertainment industry difficult: hard to predict success so can lead to 


second guessing of contracts later



3. Conflict exists between creative side and business side: one side might want to move ahead 


before everything is signed while other side is cautious of legal and business risks



4. Many transactions that take place are without written formal contract




a. Millions of dollars can be at stake with only oral deal




b. Fox is one of few studios that requires formal agreements before proceed with deal


5. “Rights” are required by companies to be in written agreements


B.  Formation of Talent Contracts



1.  Written v. Oral Contracts




a. Requirements for contract:





i. Legal capacity





ii. Mutual consent





iii. Lawful objective





iv. Sufficient consideration




b. If a material term is too uncertain or indefinite for the court to ascertain what the 



parties agreed to, may not form a contract: e.g. Cheever  




c. Oral contracts can be binding if intend to be bound





i. Need to meet requirements for formation of contracts





ii. Intent as evidenced by conduct: is objective standard



d. If contract cannot be performed within a year, then writing is required under the 



Statute of Frauds





i. Formal contract is not required but need some writing evidencing agreement 





ii. Ex. Note, memorandum, etc.



e. Statutes can require a writing: Ex. certain transfers of copyrights



f. Writing can also be required for injunction for breach of personal services contract



g. Business affairs lawyers and agent work out the material terms of the deal: the 




substantial and meaningful terms to the parties





i. There can be an exchange of letters between parties that include terms of deals 




ii. This was often done in the past





iii. Now, deal memos aren’t usually exchanged, but is written down internally





iv. Draft is then passed back and forth between the parties and changes are made



h.  Binding agreement can be found even without formal contract: Basinger  p. 152





i. Facts







a. Several drafts for deal went back and forth






b. Agreement was used to attract financing for the movie: Basinger was 





“attached” to the deal






c. After Basinger switched agents, she decided not to do the movie




ii. Basinger argued there hadn’t been mutual consent as to nudity in movie: 




claimed this was a material term that hadn’t been worked out so no agreement




iii. Binding agreement was found by court although it was not reduced to a formal 



written contract





iv. In seven of her previous ten movies she had starred without having a formal 




agreement so she couldn’t argue that she required a full written agreement




v. Issue arose as to who was liable to Main Line for damages




vi. Basinger, as with many entertainers, had “loan-out” corporation: used to shield 



her from personal liability





vii. Jury instructions were ambiguous as to who should be liable: was remanded



i.  Mutual consent needs to exist for material terms: Pamela Anderson case (Handout)





i. Facts










a. Parties worked out the terms of the deal including compensation






b. But, they had never determined what amount of nudity she would do  





c. Anderson backed out and producer lost financing for the deal




ii. Court found that do not need a formal agreement to be binding





iii. Question was whether there was mutual consent as to the material terms  




iv. Court said that parties need to agree on the same terms at the same time: 




otherwise the terms are counteroffers





v. Court found that there had been no mutual consent to the nudity so there was 




no binding oral agreement




vi. Also an issue as to authority: lawyers and managers did not have the authority 




to bind the principal to the deal because she never consented to it



j.  If too indefinite, then terms cannot be implied: Academy v. Cheever p. 199





i. Widow of Cheever signed formal contract to do story compilation with P




ii. Many material terms were left to the discretion of the publisher: how many 




stories, how many pages, when it would be published, at what price, etc.





iii. Courts will sometimes fill in terms based on the intent of the parties




iv. Appellate court found that the terms were too indefinite to be implied  




v. Because there was no standard in the contract to what the parties wanted, the 



court couldn’t imply terms and the contract was held invalid



k.  In Coppola case, studio had him sign a basic short document called a “Certificate of 



Employment”: commonly used to show that the creative rights have been transferred  




i. Court said it didn’t matter if had binding agreement





ii. Can’t commit interference with economic advantage tort if reasonably believe 




had binding agreement


2.  Circumstances where Writing is Required




a. Copyright transfers: assignments, exclusive licenses, any grant other than a 




“nonexclusive license”





i. 17 USC §204(a):  a transfer of copyright ownership, other than by operation of 




law is not valid unless an instrument of conveyance, or a note or memorandum of 




the transfer, is in writing and signed by the owner of the right conveyed or such 




owner’s duly authorized agent




ii. Thus, all studios require formal contracts for right transfers




iii.  Non-exclusive license can be oral or implied from conduct: Cohen  p. 632






a. Facts







1. Producer entered into agreement for special effects: had no 






signed contract







2. Wasn’t happy with effects so only paid for half, but still used the 





effects in the film







3. P claimed that producer didn’t have the rights to use the footage 






since hadn’t paid for it





b. Court found that non-exclusive licenses do not have to be in writing  





c. Can be oral agreement or implied from conduct






d. Conduct showed that the effect company intended to grant a non-





exclusive right to the footage to the producer





e. Delivering the footage to the producer, the fact it was paid for, and that 





it had been prepared at the request of the producer suggested that it was 





intended to be used in the film






f. Thus, there was no copyright infringement






g. P still had breach of contract claim for only receiving half the money



b. Statute of Frauds 





i.  Cal. Civ. Code §1624(a): The following contracts are invalid, unless they, or 




some note or memorandum thereof, are in writing and subscribed by the party to 




be charged or by the party’s agent: (1) An agreement that by its terms is not to be 




performed within a year from the making thereof




ii. Actor made oral agreement to be in TV series. Producer got rights to use him 




for certain time and then option to use him for future seasons. Actor backed out of 



the contract because he had become a film star






a. Court found the oral agreement enforceable






b. Could be performed in one year if the studio didn’t pick up the options 





for future seasons




iii. In another case, author was supposed to get revenue from film: court said the 




profit participation couldn’t be done in one year so was not enforceable since not 




in writing


3.  Contracts With Minors




a. Generally, contract may be “disaffirmed” during and shortly after minority




b. Under some statutes, grant by parent of name/likeness rights is enforceable and 




probably not disaffirmable 




c. Some states provide ways for court approval of contracts: once approved cannot be 



voided by minor - Cal. Fam. Code §6751




d. Limitations on disaffirmance:





i. Reasonable and provident contracts: Prinze




ii. Restitution/ retention of benefits: Eden



e. Cal. Fam. Code §6710: Except as otherwise provided by statute, a contract of a minor 



may be disaffirmed before majority or a reasonable time after


f.  Cal. Fam. Code §6750:  This chapter applies to the following contracts:




i.  A contract pursuant to which a person is employed or agrees to render artistic 



or creative services




ii.“Artistic or creative services” includes, but is not limited to, services as an 



actor, actress, dancer, musician, comedian, singer or other performer or 




entertainer, or as a writer, director, producer, production executive, 




choreographer, composer, conductor or designer


g.  Cal Fam. Code §6751: A contract, otherwise valid, of a type described in section 


6750, entered into during minority, cannot be disaffirmed on that ground…if the contract 


has been approved by the superior court



h.  Hypos: Capacity to Contract




1. Demi Young is 13 years old and signed 5 year agreement with Infomercials.





Young became star and wanted to do commercials for competitor.  When





Infomercials objected, Young disaffirmed the contract. 






a. Infomercials would not be able to get an injunction






b. Young would be able to disaffirm the contract since was not approved 





by a court






c. Might be unfair to allow Demi to keep the benefits, but Kavovit is a NY 





case and CA has not adopted the rule: is still minority rule, but could 





always make the argument




2.  Young disaffirms and Infomercials later shows one of her prior commercials.





Seems most likely to be right of publicity issue. Mother says she also signed off





on Young’s agreement: her parent signed off on the contract so the grant would 




likely be valid even if Young disaffirms the contract




3.  Young has agreement with talent agency that hasn’t been very supportive





of her efforts so she wants to disaffirm her agency contract. 





a. Under Cal. Labor Code §17037, as long as the Labor Commissioner has 




approved the agent contract form used and the agent agreement has been 





approved by the court, Demi should not be able to disaffirm the contract  





b. Family Code §6750 would not cover the contract because an agent 





contract regards employment and not an agreement to render artistic or 





creative services  





4. Young’s parents had signed a “parental consent” in which they agreed that





she would not disaffirm and warranted that she would perform her contract.






a. Manager can not take advantage of the Talent Agents act that allows an 





agent agreement to be approved by a court






b. Also, an agreement with a manager is not to render artistic or creative 





services for the manager so doesn’t fall under §6750  







c. Under CA law, Demi could disaffirm the contract and the manager 





could not get prior court approval to prevent disaffirmance






d. Under NY law, the manager or agent can get their contract approved by 





the court 




i.  With a parental consent agreement, if the minor disaffirms the contract, the parent may 


be liable for breach of contract: CA law is not clear on the issue.




j. Under NY §35.03, a contract made by infant or parent under which infant is an actor 



may be approved by the court: if not approved, then not enforceable against parent if 



child disaffirms



k. Process to get court approval in CA is very quick and easy




l. In NY, court appoints a guardian ad litem and the process is more expensive and slow



m. Court will also require that some of the child’s money be put in a trust so that the 



parents will not squander the earnings




n. CA Family Code §6752 requires that 15% of gross earnings be put in a trust account 



even if no court approval



o.  Scott Eden Management v. Kavovit  (NY) p. 161




i. Facts






a. D was minor who disaffirmed his contract one week before it






was to expire






b. Wanted to avoid responsibility to his manager for commissions 






due in future on income from performance contracts already obtained






for him by the manager 




ii.  NY statute allows court to require restitution for disaffirmance of contract




iii. Court found that D has been unjustly enriched




iv. Had benefited from the contract, but refused to honor promise made in return





v. Held that D must continue to pay P all commissions to which P would be





entitled under the contract as they become due



4.  Other Capacity Issues: if person is unable to understand in a reasonable matter the nature and 


quality of the transaction because of mental incapacity, then contract can be voided

C.  Contract Interpretation



1.  Key to contract interpretation is intent of the parties




a. Try to determine what the parties wanted when making it




b. Sometimes there are unanticipated situations where the contract isn’t clear



2. Courts look at the contract as a whole




a. Generally court won’t adopt an interpretation that renders other provision superfluous 



b. Narrow specific provisions may be viewed as narrowing an apparent broad provision: 



if term is vague or indefinite, the courts will not enforce



3. Look to the language of the contract if not vague or ambiguous




a. Express language governs and court won’t consider extrinsic evidence if not vague 



b. Integration clauses are often included and say contract contains everything agreed to



c. If contract terms are too uncertain and indefinite,  court will find no mutual asset as to




material terms and there will be no binding contract




d. To imply missing terms, subject matter of the contract should be agreed upon and there




should be some standard for reasonable implication 



4.  May look to common usage and understanding of terms: Mendler v. Winterland p. 177




a. Facts




i. Photographer entered into an agreement with shirt manufacturer: could use the 




photos for models and illustrations to be used on the shirts




ii. D scanned photo and modified it when used on the shirt




iii. Dispute arose to what exactly D had a right to do under the license




b. If someone is licensed to do something under contract, are not infringing on copyright



c. Parties agreed that D could not reproduce the photo




d. D argued that the changes made to the photos made them illustrations 




e. Court looked at what the common usage and understanding of the words were





i. What is commonly understood to be a photograph?  




ii. Looked to the “plain meaning” of the words to interpret the contract



f. Photos can be digitally altered and still remain a photograph



g. Court found that the photo hadn’t been altered sufficiently enough to become an 



illustration: still had the recognizable qualities of a photo



h. If D had hired an artist to draw a precise reproduction of the photo, it would be an 



illustration and not a photo



i.  Dissent





i. Manipulation was significant and was no longer the photograph





ii. Majority went impermissibly beyond the record in using outside materials to 




make its decision


5. To be valid, be specific in “best effort” clause: Pinnacle Books v. Harlequin p. 126




a. Facts




i. Author wrote action books: had agreement with P to publish certain number 




ii. Parties were to use “best effort” to reach an agreement to publish additional 




number of  books





iii. While negotiating, author entered into deal with D





iv. P sued for inducing breach of contract



b. Court needed to find whether there was a valid contract



c. D claimed no valid contract was breached: best effort clause was unenforceably vague 




d. Court found that the provision was too vague





i. Was too subjective to determine whether the clause had been breached





ii. Unless parties delineate objective standards, it is impossible to determine 




whether the parties had complied with the clause



e. “Best effort” involves something more than “good faith” or reasonable effort: these 



clauses are often used in contracts, but are often unclear




f. Vagueness leads to problems when contract is litigated later



g. To get more enforceable standards, parties can be specific: can list what best effort 



involves





i. Could put in contract that party has right of first negotiation: need to negotiate 




with party before negotiate with others





ii. Can include that new negotiated terms won’t be any worse than current terms   




or that parties will promptly submit bona fide offers and counter-offers 





iii. Could give either first or last rights of refusal: right to meet a 3rd party offer 




other side is willing to accept 



6.  In addition to looking at plain meaning of contract, courts also look to the contract as a whole 



a. Certain provisions take on clear meaning in the context of the entire contract




b. Try to read the contract so no provision becomes unnecessary




c. But, may not be good idea since sometimes attorneys do draft superfluous provisions to 


same something twice: they use “belts and suspenders”


7. Under NY law, court first decides if there is ambiguity: Donahue (NY) p. 144




a. D made Blair Witch Project 2 and used likenesses of P from the first movie




b. Were used for variety of marketing purposes: trailer for sequel, movie posters, 




websites, etc.




c. Court had to interpret whether the language in the contract for the first movie gave 



permission to use the rights



d. One provision seemed to grant broad rights when viewed on its own: it appeared to 



grant all rights from the first movie



e. Under NY law, judge first decides whether there is ambiguity in the contract





i. If judge finds more than one interpretation, then the parties can submit evidence 



to help interpret it





ii. Trier of fact then resolves the ambiguity





iii. If unambiguous, then court cannot accept extrinsic evidence and must look 




within “four corners” of the document



f. Plain language does not become ambiguous merely because the parties urge different 



interpretations  




g. Court examined the entire contract and found language that granted certain rights





i. Right to dub into another language and all “tie-ins”





ii. A “tie-in” is when a movie is used in a commercial for another product: Ex. 




Using Star Wars in a McDonalds ad




h. Language would be superfluous if other provision had actually granted all rights  



i.Court held that by looking at contract as a whole, D didn’t have all rights to P’s likeness



j. To avoid this result, lawyers could have narrowed the broad grant by expressly stating:




i. “Without limiting the generality of the foregoing”





ii. “For avoidance of doubt, the foregoing shall include, without limitation”





iii. “By way of example, the foregoing shall include, without limitation” 



8.  In CA, accept provisionally that language might be ambiguous: Wolf v. Disney (CA) 



a. P sold several different rights to Disney and they agreed to pay him a percentage of 



gross receipts




b. Disney did some promotional tie-ins: got them to advertise and had value



c. P claimed he was entitled to a portion of the money, even though there was no cash for 



the tie-ins, but just a non-cash benefit



d. Two part process in CA for ambiguity:





i. Court should accept provisionally that the language might be ambiguous




ii. If court decides that the contract is reasonably susceptible to multiple 





meanings, then will admit extrinsic evidence to interpret the contract






a. If the extrinsic evidence is in conflict, then there is a question for the 





trier of fact






b. Court cannot declare it unambiguous because court would be inserting 





own understanding


9.  Who decides if contract is ambiguous?



a. NY: seems to be a question of law for the judge




b. CA: two step process





i. Determine ambiguity: provisionally receive evidence of whether language is





reasonably susceptible to another meaning





ii. If reasonably susceptible, then admit extrinsic evidence and interpret contract






a. If extrinsic evidence in conflict: interpretation is issue of fact






b. If no extrinsic evidence or evidence does not conflict: interpretation is






an issue of law



10.  Interpretation: New Media



a. Ambiguity of rights granted often comes up in entertainment contracts: issue involving 



the scope of rights





i. Often involves whether it grants rights to new media





ii. Ex. Do rights to television give rights to videos?



b. Intent of the parties is always the starting point: consider the contract as a whole





i. Look at express language of the contract





ii. Consider context, including industry custom: surrounding circumstances, trade 




usage



c. Court will look at language and intent of the parties: Rey v. Lafferty p. 184





i. Creator of Curious George granted rights





ii. Dispute arose whether the grant for television included the right to videotape




iii.Court looked at the language and the intent of the parties  





iv. Discussed two different approaches:






a. Reasonable meaning approach







1. Favors grantee







2. Does the new medium reasonably fall within the medium 






described? If so, then included in the grant





b. Strict construction approach







1. Favors grantor







2. Only finds rights that are unambiguously within the core of 






rights granted





v. Most courts say that the reasonable meaning approach is preferred: encourages 




distributing in new media




vi. Strict construction approach is favored when grantor is unsophisticated such as 



in this case   





vii. Approach used also depends on who drafted the contract  





viii. Was the media foreseeable at the time: will use reasonable meaning approach 



if the media was foreseeable





ix. When drafting contract for grantee, include broad language




x. When drafting for grantor, reserve rights for media not expressly granted or not 



currently known





xi. Another issue arose in the case regarding the reasonableness of Rey’s 





disapproval of certain Curious George products






a. Court looked at the plain meaning of the contract to define “product”  





b. “Reasonableness” meant that she had to articulate some material reason 





for disapproving the product






c. Found that she hadn’t unreasonably withheld her approval



d.  Random House v. Rosetta Books p. 622





i. Court found that the right to publish in book form did not grant the right to 




publish electronically





ii. Authors had reserved those rights


11. Implied Covenant of Good Faith and Fair Dealing



a.  Won’t imply covenant when conflicts with express terms: Waits (CA) p. 221





i. Facts





a. Waits had recording deal with Third Story






b. Third Story transferred its right to a Warner music company






c. Provision gave Warner the world-wide right to market, but also gave it 





express right to refrain from licensing and manufacturing the records  





d. Third Story had a right under the agreement to a part of the money from 




the licensing






e. Third Story wanted to do a greatest hits record and Warner said that was 




okay with Wait’s approval






f. Wait would not give consent so Warner refused to license the record




ii. Third Story said that Warner breached the implied covenant of good faith and 




fair dealing




iii. Parties should be able to make their own agreements, but there are also 





expectations of honesty and fairness




iv. Usually, under discretionary clause there is an implied convent





v. But, courts won’t imply covenant when it conflicts with express terms




vi. Covenant won’t be implied in contradiction to an express contract provision, 




unless necessary in order to preserve enforceability






a. Ex. To avoid “illusory” promise





b. Implied covenant must be justified by legal necessity: if don’t infer, 





then contract would be illusory with no obligations of a party




vii. Usually, needs to be ambiguity and no consideration in the contract to imply 




the covenant




viii. Court held that the contract was not ambiguous






a. It says that Warner could refrain from exploiting the material






b. Was also consideration since Warner had paid Third Story a minimum 





fee for the rights




ix. If do not want some obligation to be implied, then should expressly state it in 




the contract



b. First look deal: studio has 1st opportunity to look at project that producer want to make





i. Usually, no express provision that studio accept projects





ii. There might be an obligation for the studio act in good faith: may need to 




honestly consider projects

D.  Contract Termination and Breach


1.  Employment Contract




a. Termination of contract is potential remedy under some circumstances: generally 



requires important “material” breach of the contract



b. Termination of service/employment contracts are allowed under different standards  




i.  Employer can terminate employee for willful breach of the employment 




contract and vice versa





ii. Does not require a material breach



c. Goudal v. Cecil De Mille Pictures p. 202





i. Employer terminated P’s contract for failure to perform and being difficult  





ii. Court found that P had been wrongfully terminated so the employer had 




breached the contract  





iii. Provisions in the contract said that P was to render her services artistically to 




the best of her ability





iv. Also said that the services were of a “special, unique, unusual, extraordinary 




and intellectual character”: so could get injunctive relief if P went to work for 




another studio in breach of the contract




v. P was a “star” and performed as required by the contract: she was not expected 




to act like a puppet, but was to be artistic and conscientious






a. There had been no willful misconduct that allowed the studio to 






terminate the contract






b. They had also exercised the option to extend the contract and offered 





her more money: this was not consistent with the claims of the studio




vi. Studio claimed that P had duty to mitigate damages by seeking other work 





a. Damages are lessened by what the employee earned or reasonably could 




have earned during the period after termination






b. But, the studio had the burden of proof and the studio did not show that 





she turned down other work






c. P also had no duty to mitigate until it was clear that the studio would no 





longer accept her services: had to hold herself available to work for the 





studio or she wouldn’t be able to sue for breach of contract


2.  “Pay or Play” Clauses




a. Employer has obligation to pay regardless whether employee renders services or not  



b. Employee is guaranteed his money even if services are not used




c. Employer is not breaching the contract if doesn’t use employee’s services: limits 



exposure to consequential damages




d. If employee breaches the contract, then employer may have no obligation to pay


3. Force Majeure: Warner Bros. v.  Bumgarner p. 229




a. D claimed that writer’s strike prevented it from filming new episodes of “Maverick”  



b. Force majeure provision in contract said that if various occurrences interfered with 



ability to make the show, obligations to P under the contract were suspended and they 



could stop payment




c. Provision generally covers things that are outside control of the parties: “acts of God”    




d. P then terminated the contract based on a willful breach of Warner  




e. Court found that the writer’s strike had not prevented the completion of the show   





i. Had several scripts available and had several writers on staff who could 





compose new scripts  





ii. D had no excuse to not pay P so failure to pay was a willful breach of contract



f. Often service contracts have notice requirement with a right to cure any breach

E.  Limitations on Enforcement and Remedies



1. Durational Limits




a. Hypos: Contract Duration 




1. Sly signs songwriter agreement with Notorious where he will write songs





for a term of four years. Notorious has two further options to extend the contract





for additional three year terms. Sly becomes valuable so Notorious exercises




its second option.




 
a. Cannot enforce the contract against Sly: the statute trumps the contract  





b. Exercising second option would bring contract past the seven year limit  





2. Sly had gone on vacation for two years.  Provision of the contract permitted





suspension of the running of the term and extension equal to the lost time.  





a. Notorious cannot get an injunction against Sly






b. Contract is limited to seven calendar years




3. Sly’s agreement is not songwriter, but recording artist agreement. Contract





required one album in first year and six options for an additional year. Sly has 





been busy so only delivered three albums in seven years. Sly wants to leave





and go to other recording company.  





a. Sly can not be enjoined






b. But, section (b) of §2855 gives special protection 
to record companies: 





record company could recover damages for the undelivered albums even 





though seven years has elapsed






c. Can get damages even if the record company has not exercised the 





option for additional albums





4. Instead of songwriter agreement, Sly’s deal just required him to deliver a 





minimum of six songs per year as an independent contractor.   






a. 7 year rule would probably not apply to an independent contractor 





relationship






b. Only applies to CA employees




5. Artist signed seven year deal.  Three years in, her album was a hit so 





negotiated for higher royalty and better terms.  Record company got an





additional three years added: new contract was for seven further years. New





agreement replaced and superseded the old one. 





a. If moment of freedom approach, then not new contract






b. Under totality of circumstances approach, then looks like a new contract 




and the “clock” starts over



b.  California:  7 Year Statute




i.  Cal. Labor Code §2855






(a) Except as otherwise provided in subdivision (b), a contract to render 





personal service…may not be enforced against the employee beyond 





seven years from the commencement of service under it…






(b)  Notwithstanding subdivision (a):







(1) Any employee who is a party to a contract to render personal 






service in the production of phonorecords in which sounds are first 





fixed…may not invoke the provision of subdivision (a) without 






first giving written notice to the employer…specifying that the 






employee from and after a future date certain specified in the 






notice will no longer render service under the contract by reason of 





subdivision (a).







(3)  In the event a party to such a contract is, or could contractually 





be, required to render personal service in the production of a 






specified quantity of the phonorecords and fails to render all of the 






required service prior to the date specified in the notice…the party 






damaged by the failure shall have the right to recover damages for 






each phonorecord as to which that party has failed to render 






service…[with a 45-day SOL]




ii. De Haviland v. Warner Bros (CA) p. 243






a. D suspended P for six months for refusing to perform an acting role  





b. After the seven year contract ended, Warner wanted her to make up the 





lost six months





c. D claimed the statute limited contracts to seven years of actual service 






1. Meant seven years of service and not calendar years







2. Said that she didn’t work for the full seven years of service





d. Court found that the statute clearly meant seven calendar years from 





commencement of the contract





e. Also held that an employee cannot waive the benefit of the statute 






1. Statute was for public benefit and could not be contravened

 




through private agreement







2. If there was power to waive it, then accomplishes nothing: 







employers would always require employees to waive it 



c.  New York Rule 





i.  Radioactive v. Manson (NY) p. 250






a. Facts







1. D entered into agreement with P: had NY choice of law   






2. D released solo album that was a flop







3. She then joined Garbage: entered into agreement with Almo 






with CA choice of law







4. P had agreement with Almo to lend out D’s services for 







Garbage: had CA choice of law





b. Choice of law clauses may be a way to get around the CA rules: just set 





NY as the choice of law in the contract





c. Garbage later got out of the contract with Almo: had “key man” clause 





in the agreement







1. Only wanted to work with the current CEO of the company 






2. When he was no longer the CEO of the company, then could 






terminate the contract  






d. P said could keep D because of her contract with them







1. D invoked the seven year rule to try and get out of her contract  






2. P said that NY law applied because of the choice of law clause: 






NY doesn’t have seven year limit





e. If rules of the jurisdictions could lead to different outcomes, then 





deciding which law to apply can be significant






f. Deciding which law should apply is called “choice of law” or conflicts 





of law” analysis 






g. Different states have different ways of resolving conflicts 







1. Sometimes apply different approaches depending on how they 






characterize the underlying dispute







2. Ex. Tort issue instead of contract issue






h. There is tendency to apply law of the forum court, unless persuaded to 





apply another state’s law  






i. Federal courts in diversity matters apply the choice of law approach of 





the state where they sit  






j. In most formal contracts, the parties designate a state’s laws to apply  






k. NY conflict of law rule applicable to a contract: follows Restatement 





Conflicts of Laws and defers to choice made by parties in contract, unless:







1. There’s no reasonable basis for applying that law, OR







2. Applying the law chosen would violate a fundamental policy of 






another jurisdiction with a materially greater interest in the dispute





l. D argued that the state with the most significant contacts should govern 





the choice of law: most of the transactions occurred in CA





m. Court held that NY law governed because of the choice of law clause  






1. There was a reasonable basis for applying the law







2. CA did not have a materially greater interest in the dispute  






3. Thus, the seven year limit did not apply and Radioactive could 






hold on to Manson





n. There were plenty of contacts between the agreement and NY  






o. 7-year rule reflects a strong policy, but it is to protect CA employees 





and not to regulate CA employers







1. Court doubted that the CA legislature intended to benefit non-






CA employees of CA employers







2. D wasn’t a CA employee, but a foreign employee from Scotland  




d. Midterm Renegotiations




i. When will a renegotiation of a contract start the 7-year “clock” running again?





ii. Two different approaches: 






a. “Moment of Freedom”: renegotiated contract only starts new clock if 





there was a moment when artist could walk away without obligation






b. Totality of the circumstances







1. Look at all the circumstances







2. Ex. if later in the first contract’s term, then significantly changed 





provisions may be treated like new contract with new 7-year limit


2. Injunctive Relief




a.  CA $9,000 Plus Rule





i.  CA §3423: requirements for injunctive relief for personal services





ii. Generally, injunctive relief is not available for breach of agreement to render 




personal service: raises involuntary servitude problem and also burden court to 




supervise the employment




iii. Exception exists for negative injunction (not to perform for anyone else) if: 






a. Contract in writing






b. Services are of “special, unique, extraordinary, or intellectual character”






c. Loss can’t be compensated in damages






d. Meets minimum compensation requirements







1. Old minimum requirement in CA was $6,000







2. For contracts after 1993, the minimum amount starts at $9000




iv. Minimum compensation requirements:






a. Contract provides for minimum payments; OR







1. Additional amounts must actually be received in years 4-7 (if 






seek to enforce that long)







2. Additional amount often comes from royalty payments,





b. Amount actually received exceeds 10 times required minimum amount






c. Excess paid over required amounts is applied against subsequent years





v. Minimum amounts:






Year 1: $9,000






Year 2: $12,000






Year 3: $15,000






Year 4 & 5: $15,000 minimum, plus additional $15,000 actually paid 





(minimum total of 30k for each year)






Year 6 & 7: $15,000 minimum, plus additional $30,000 actually paid 





(minimum total of 45k for each year)






Note: minimum for a 7 year agreement = $186,000





vi. Alternative to minimum amounts:






a. If aggregate compensation received is at least 10 times minimum  





b. May be paid any time prior to seeking injunctive relief






c. Amounts: Year 1: 90k; Year 2: 120k; Year 3: 150k; Year 4 & 5: 300k; 





Year 6 &7: 450k; Total for 7 years: 1.86 million






Note: under either method, amounts in excess paid in one year can apply 





against amounts required for subsequent years





vii. Under prior law, amounts actually paid didn’t qualify if contract didn’t require 



minimum payment:  Foxx






a. Red Foxx received royalties much greater than the statutory minimum





b. Court: since royalty payments were contingent on record sales, didn’t 





guarantee minimum amount so didn’t qualify under the statute




viii. Amounts required qualify even if used for costs if the costs in recipient’s 




control: Newton-John





a. Newton-John received recording advance under contract to make album 




b. Claimed recording costs would bring her under the statutory minimum





c. Court: it was in her control how much to spend so the amount did meet 





the statutory minimum




ix. Record company’s “option” to pay doesn’t qualify and courts will take 





“unique” services requirement seriously: Motown Record Corp. v. Brockert p. 258






a. Contract gave recording company option to pay the statutory minimum  






1. If artist tries to terminate contract and switch labels, then will 






exercise the option and pay the minimum amount to satisfy the 






statute so they can obtain an injunction against the artist







2. If artist is not valuable, then will not exercise the option and will 





let the artist leave





b. Court held that the option did not satisfy the statutory minimum so 





could not obtain an injunction to prevent D from switching labels   






c. Obligation is also not satisfied by paying the minimum amount under 





another contract







1. Ex. Paying minimum under recording contract, but not under 






songwriting contract







2. Need to guarantee minimum under each contract  






d. For policy reasons, performer should be able to move up and receive 





more money once she has become a star: record company would only 





exercise option and seek to keep artist when artist has become valuable  





x.  Hypotheticals:





1. Betty Ballerina is receiving more than the minimum amount required 





by the statute







a. But, she could make argument that her services were not 







“special” or “unique” as required







b. If so, they could not obtain an injunction against her dancing for 






someone else





2. Satisfies the statute because the additional amount she received in the 





beginning could be carried over to later years to apply against the 






minimum amount.






3. Is illustration of the alternative method







a. Amounts paid were not enough to satisfy the amounts for the 






full seven years: only paid around 900k







b. Could only seek an injunction up to year 5  






4. Gets no salary but a chunk of earnings: made $2 million







a. Easily satisfy the statute for the full seven years







b. But, could not enjoin artist after two years because the contract 






was only for two years







c. Court will not enjoin an artist after the term of the contract 




b. New York’s Special, Unique, or Extraordinary Rule




i.  ABC v. Wolf  p. 270






a. Wolf was a popular newscaster






b. Prior to the expiration of the contract, provision said he would negotiate 




in good faith exclusively with ABC for 45 days






c. For an additional 45 days, needed to negotiate in good faith with ABC, 





but could also negotiate with other parties






d. Also, had last refusal right: couldn’t accept offer for three months after 





contract had expired without giving ABC right of last refusal to offer him 





similar terms    






e. Court found that Wolf breached good faith negotiation clause by 





entering into agreement with CBS before contract expired: couldn’t 





negotiate in good faith with ABC since already made a deal with CBS  





f. Did not breach right of last refusal clause because the provision only 





applied after the agreement ended: Wolf had obtained the job with CBS 





before the agreement ended




ii. NY approach: during term may get negative injunction if





a. Employee refuses to perform 






b. Services are unique, extraordinary (irreparable injury), AND






c. Express or clearly implied agreement not to compete: Ex. Exclusivity 





clause





iii. After term, only if:






a. Unfair competition or similar tort: Ex. Trade secrets, OR






b. Express covenant not to compete: covenant must be reasonable in time, 





space, and scope, not harsh or unreasonable





iv. NY approach is different from CA






a. CA is very anti-enforcement of covenants not to compete






b. CA is even less likely to enforce covenant after the contract has ended


3. Bankruptcy




a. Generally, purpose is to give debtors a “fresh start” when they are insolvent 



b. Issue arises in entertainment typically when:





i. Desire of performer to get out of long term contract





ii. Company dealing in rights declares bankruptcy





iii. Company with contractual financial obligations can no longer perform them




c. Usually, assets of the debtor (with certain limited exceptions) are the “estate”, and are 



controlled or disposed of by a “trustee” for the benefit of the creditors




i.  Chapter 7: liquidation




ii. Chapter 11: debtor in possession, restructures obligations





iii. Creditors with a security interest in debtor’s assets stand in line ahead of





unsecured creditors 




d. Bankruptcy “trustee” can either accept or reject “executory contracts”





i. Material obligations remain to be performed





ii. Failure to do so by either would be a material breach 




e. Rejection is treated like a material breach just before bankruptcy was declared: so the 




creditor just has an unsecured damages claim, like other unsecured creditors 



f. Sometimes bankruptcy is used by recording or television artists who would like to get



out of long-term agreements under which they are “unrecouped” 





i. Personal services contract probably cannot be assumed by the estate of the 





person rendering services 






a. Can’t force debtor to work, or substitute someone else to render the 






personal services






b. In re Noonan: court let P reject his record contract 





ii. But where bankruptcy was declared in bad faith just to avoid obligations under





a contract, court said couldn’t reject to deprive employer of right to enjoin work





for third party: In re Carrere 



g. There’s a separate set of rules dealing with executory licenses of intellectual property




i.  If debtor is a licensor and rejects an executory IP license, the licensee can either




treat that as a termination, or can retain the rights licensed can continue to pay





ii. Protects licensees from bankruptcy of licensor to some extent 



h. Otherwise, copyrights owned by debtor (or rights acquired by debtor) become part of



the estate





i. Can be deposed of by trustee: Ex. “Spiderman”, OR





ii. Debtor licensee can reject executory license 


4. Damages For Breach of Contract




a. Generally, to receive damages for breach of contract, must be “reasonably 




foreseeable”: inherently difficult for new entertainment properties since high failure rate




b. Can’t be “uncertain and speculative”




c. NY courts seem more demanding as to proof of amount, at least where there’s no track 



record: if there’s a track record, damages based on that may be awarded



d. CA courts are more liberal: if prove with reasonable certainty, may be awarded if 



premised on logical calculations/inferences even if specific amount isn’t certain


5. “Son of Sam” Laws




a. Compensate victims and don’t let criminals profit from crime: “Son of Sam” received 



half million dollars for his story



b. NY passed law: if criminal makes money from crime, it needs to be used for the 



benefit of victims





i. NY statute was deemed unconstitutional: over-inclusive since there was no need 



for conviction of a crime





ii. Could be merely incidental comment referring to some kind of criminal act 




even if not a full story




c. CA statute also declared unconstitutional





i. Only applied to convicted felons and didn’t apply if only “passing mention” in 




the work





ii. Still held to be unconstitutionally overbroad



d. Victims in one case used RICO statute to confiscate proceeds: statute was not aimed 



only at speech profits so was constitutional  


F.  Representations/Warranties/Indemnities



1.  Overview 




a. Commonly found in most contracts



b. Are often used loosely and overlapping 




c. Representation: statement that representation will continue to be true




d. Warranty: statement that representation will be true




e. Indemnity: agreement to defend another party or bear their costs 




f. Cross indemnity: agree to indemnify other party and they agree to indemnify you




g. Basically are ways to allocate risks should they occur




h. Sometimes “flush out” facts: prior lawsuits, previous exploitation of rights, etc.




i. Buyer wants broad and seller wants to limit



j. Best if express: courts reluctant to imply warranties or indemnities 



2.  Errors and Omissions Insurance




a. Errors and Omissions Insurance: defends against certain types of lawsuits and losses: 



Ex. invasion of privacy, defamation, etc.  




i. Does not insure against breach of contract





ii. Will exclude things if not assured there is low risk or did not obtain a release  




iii. Financier will not provide funding if there is no E&O insurance



b.  McGinniss v. Employers Reinsurance Corp. p. 319





i. P wrote book about guy accused of murder





ii. He sued P for fraud and breach of contract because of the publication of the 




book: were items that weren’t part of release form he signed





iii. P sought indemnity from D under his insurance policy that covered libel, 




slander, invasion of privacy  





iv. Insurance contracts are interpreted more favorably to insured: ambiguous 




language is construed against the insurer  





v. Court held all the claims arose out of defamation: turned on the falsity of the 




portrayal in the book so insurance company had to defend P
VI.  Personal Rights


A.  Life-Story Rights



1.  Can avoid getting life story rights by carefully going through the script to make sure it doesn’t 

violate any of their rights: have annotations so can verify accuracy of sources


2. Agreements look like getting literary rights, but are quite different



3. Cannot really sell rights since have no property rights in yourself: agreement is full of 



releases


4. As with literary rights, the agreement sets the option term, option price, and purchase price 



5. Cannot put provision into agreement not to portray person as bad: this is far too vague and 


hard to comply with


6. Seller may put specific portrayal restrictions in the agreement


7. Producer wants broad waivers, but CA statute prevents waiver of causes of action that are 


unknown at the time of signing 

B. Defamation



1.  Elements



a. False, unprivileged statement of fact





i. Was it opinion or statement of fact? 




ii. If opinion suggests existence of fact, may be defamatory  




b. To a third person




c. Of and concerning the plaintiff




d. Defamatory: likely to harm reputation 




e. With requisite degree of fault 




f. Either actionable without “special harm” (economic loss), or prove “special harms”



2.  Identification 




a. In order to be actionable, the statement/portrayal must be “of and concerning” P: he 



must be identified



b. NY courts may be a little more favorable to the defense





i. Ex. Springer




ii. Description must be so closely akin to the real person that a reader who knew 




the real person would have no difficulty linking the two  




c. Could someone who knew P reasonably identify him with fictional character: Bindrim 



v. Mitchell (CA) p. 345





i. Facts





a. P was therapist who performed “nude marathons”






b. D attended sessions and signed waiver that she would not write about it  




c. Later, wrote a book involving a vulgar therapist who performed the 





same technique






d. Character had different name and physical appearance from D




ii. P did not recover under the contract waiver






a. Court held that it was not enforceable






b. P could not prevent a patient from talking about the therapy




iii. P was deemed to be a public figure






a. P needed to show D had actual malice: knowledge or reckless disregard 





of the falsity






b. Level of proof required is clear and convincing evidence





iv. Publisher had actual malice because had received letter after publication from 




P that the facts were false and did not then attempt to investigate the truth





v. D had actual malice since knew that the book was not truthful since was at the 




therapy sessions




vi. D could have possibly avoided a defamation claim by sufficiently changing the 



identifying traits






a. Her changes were not enough because stayed too close to real events 





b. Reasonable person reading the book would understand that the fictional 





character was in actual fact P acting as described




vii. Fact that the book was fiction was not enough






a. Incidents portrayed were inaccurate descriptions of what happened 






b. Was a thinly disguised factual portrayal of P’s techniques 





viii. Where statements are hyperbole or rhetoric, then is opinion and not 





statements of fact: is not actionable





ix. But, P’s book was clearly not hyperbole




x.  Court found that the book defamed P: someone who knew P could reasonably 




identify him with the fictional character



d. Reader who knows P must have no difficulty linking the two: Springer (NY)(Handout)





i. P and D dated while D was writing a book: broke up before book was published  



ii. Character in book had same first name as P and was portrayed as a prostitute




iii. Character had some physical resemblance to P, but court found that there were 



far more dissimilarities






a. Their lifestyles were completely different






b. Having the same first name is not sufficient  





iv. If was more similarity between actual events, then might have been actionable




v. Court held that a reader who knew P would have difficulty linking the two 





a. Description did not closely resemble the real person






b. Standard is more favorable to the defense



e. Hypothetical: Defamation




1. Many characters in “Primary Colors” resemble real persons. Presidential





candidate visits library and later is seen coming out of his hotel room with





the librarian dressing herself. In real campaign, Clinton visited library.  Librarian





bears some physical similarities, but other facts differ





a. Using Springer standard, would need to show that the lifestyles of the 





librarian in Primary Colors closely parallel the lifestyle of P so that a 





reader who knew P would have no difficulty linking the two






b. Degree of fault P would have to prove would be lower than actual 





malice because P is not a public figure or official






c. Liability would be based on negligence






d. In the actual case, court found no defamation because the similarities 





were too superficial


3.  1st Amendment Limitations



a. Opinion vs. statement of fact: what about “fictional” works?




b. Fault





i. “Actual malice”: knowledge of falsity or reckless disregard for the truth or 




falsity of the statement/portrayal 






a. Some cases say need actual subjective doubts






b. Others suggest reliance on a source must be reasonable: if there’s 






obvious reason to doubt, could be reckless disregard, even without 






subjective doubt





ii. Public officials






a. Appear to have substantial responsibility for conduct of gov’t affairs






b. Need actual malice





iii. Public figures: need actual malice





iv. Private individuals






a. Up to states, but need at least negligence






b. Maybe, unless not a matter of public interest 



4. Fault: Public Figures




a. General public figure: general fame/notoriety in the community - pervasive 




involvement in the affairs of the community




b. Limited public figure: statements germane to the participation/controversy




i. Voluntary:






a. Public controversy AND






b. Involvement: voluntary, prominent role, access to channels of 






communication





ii. Involuntary: a person drawn into a particular public controversy unless he 




rejects any role in the debate



c. Clark v. ABC p. 361





i. D aired segment on prostitution





ii. As narrator made comments, camera focused on P as she walked by





iii. Because of this, people thought P was a prostitute




iv. Court found there were ambiguities so should have gone to a jury





v. Looked to see if was voluntarily involved and how prominent a role she played  



5. Defamation: Other Defenses




a. Truth is protected



b. Statements of pure opinion are not actionable: opinion that implies the existence of 



false facts can be actionable



c. Can always attack the other elements for a defamation claim



d. Anti-SLAPP statutes: strategic lawsuits against public participation





i. Big companies bring defamation lawsuits in order to limit speech





ii. Statutes give procedural advantage against strategic lawsuits: permits early 




dismissal, other procedural advantages, against P trying to suppress speech on 




matters of public interest

C.  Rights of Privacy



1.  Overview




a. State laws vary: not all states recognize all types




b. NY did not have a right of privacy at common law: NY legislature passed §§ 50 and 51 


to offer some protections



c. Georgia did find a right to privacy at common law



d. Four categories: 





i. Intrusion on private affairs





ii. Public disclosure of embarrassing private facts





iii. Publicity placing one in “false light”





iv. Commercial appropriation of name or likeness: right of publicity




e. Defamation protects reputation whereas right of privacy protects emotions and feelings


2. False Light




a. Elements:





i. Giving publicity: requires more than disclosure to one person





ii. To a false statement: can be false representation or imputation





iii. Of and concerning P





iv. Placing in a “false light”, highly offensive to a reasonable person





v. Requisite degree of fault: defamation rules of fault apply to invasion of privacy





vi. Resulting damage 




b. Seale v. Gramercy Pictures (Handout)




i. Facts





a. Docudrama was made about the Black Panther party






b. P asserted that the film portrayed him in a false light






c. One scene portrayed him purchasing guns illegally






d. Another scene portrayed confrontation over whether to use violence  





ii. Court held that the gun scene was substantially true so did not portray him in a 




false light




iii. Other scene did put him in a false light, but that the required degree of fault 




was not met: he was a public figure and there was no “actual malice”




iv. Court seemed to be giving breathing room to docudramas: some of the story is 




going to be dramatized




c. NY Approach




i. NY approach is followed in some other states




ii. Civil Rights Law §50-51






a. Limited to use of “name, portrait, picture, or voice” for advertising and 





purposes of trade






b. Looks to limit invasion of privacy to commercial appropriation 





iii. NY courts have held that there are no other rights of privacy recognized in NY 



law other than the civil rights statute




d. Exceptions




i. Incidental use: Ex. Advertising for permitted use





ii. Newsworthy use: is not use for purposes of trade






a. Consists of items that are of public interest






b. Is not newsworthy use if is advertisement in disguise or there is no real 





relationship between the name/image used and the newsworthy topic  





c. Real relationship does not require that story is about the image







1. Has to be some connection between content of the picture and 






the content of the story







2. Ex. Story about the black middle class and a picture of a black 






man has a relationship





d. If work is substantially fictional and held out as true, then is not 






newsworthy  



e. False implication does not eliminate newsworthy defense: Messenger (NY) p. 379





i. Facts





a. YM column was about girl who got drunk and had sex with three guys  





b. Was illustrated with photos that had been taken of P






c. P claimed that her statutory right of privacy was violated under §50-51: 





it falsely implied story was about her





ii. There was a real relationship between P and the column: story was about girl 




with three guys and the pictures were of her with three guys




iii. Court found that the column was newsworthy






a. Rejected idea that false implication eliminates the newsworthy defense   




b. A false implication is not actionable under NY law



f. But, Spahn holding is still good law





i. Case involved an unauthorized biography of a baseball player





ii. There had been no research of his life so most of the book was made up  




iii. Because the book was substantially fictional and had been held out as true, it 




was an unauthorized exploitation for purpose of trade and was not newsworthy


3.  Public Disclosure of Private Facts




a. Elements: 





i. Disclosure to the public





ii. Of private facts: facts about private life, not already publicly known





iii. Highly offensive to a reasonable person





iv. Not of legitimate public concern: P has burden of proving





v. Resulting damage: mental distress, injury to reputation



b. Truth is NOT a defense: makes it more threatening to free speech




c. Fault of D does not seem to be an issue to take into account



d. Shulman v. Group W Productions (CA) p. 397





i. Emergency response show videotaped rescue of P from accident and her flight 




to the hospital





ii. P Sued for intrusion and disclosure of private facts




iii. Court held that the portrayal of her was newsworthy as a matter of law  




iv. Found there needed to be balancing as to the intrusion claim: newsworthiness 




is not a complete defense to intrusion




v. Was no expectation of privacy at the accident scene since public was present




vi. Newsworthiness often involves ad hoc balancing: problematic in that gives 




judge too much discretion in cases of freedom of speech




vii. Newsworthiness/matter of legitimate public interest






a. Generally, deferential to publishers: not just “news”






b. If some reasonable members of the community could entertain a 






legitimate interest in it







1. Descriptive newsworthiness is if people like to read it







2. Normative newsworthiness: if people should be able to read it






c. Prior cases balance: 







1. Social value of facts published







2. Depth of intrusion, AND






3. Extent of voluntary public notoriety






d. As to details of published facts, Court focuses on:







1. Relevance of the facts to newsworthy subject matter, AND






2. Reasonable proportion between the events of public interest and 






the private facts disclosed





e. Especially for involuntary public figure, should be “logical nexus”, 





“substantial relevance” and intrusiveness not greatly disproportionate to 





relevance




viii. Court said that didn’t need to show P to portray how emergency workers 




respond, but that necessity is not the issue






a. Found the intrusiveness was not disproportionate to the relevance  





b. Summary judgment for D on disclosure of private facts was appropriate



e. Suppose show had included fact that P had given birth to her son out of wedlock  




i. There is no logical relevance of this fact and depicting how rescue workers 




respond to emergencies





ii. Not everything would be a matter of public interest



f. Suppose show had depicted P’s shirt being removed so could receive medical attention:   


this would be greatly disproportionate to the relevance



g.  In Briscoe, CA Supreme Court held there was minimal social value in revealing the 



name of a former criminal when reporting on the facts of his past crimes





i. This case was recently overruled





ii. Court held that the identify of a former criminal is always newsworthy



h. Article was published about Eddie Murphy having illegitimate child and disclosed his 



name and address: court found that publishing name and address went too far




i. Hypos: Right of Privacy




1. CBS released movie based on best selling book about Princess Diana’s love





affair with Captain Hewitt.






a. Princess Diana would have no right to privacy claim since deceased  





b. Captain Hewitt might have false light claim: if was false that there was 





a love affair between the two






c. If they actually had an affair, then no defamation or false light claim, 





but might be public disclosure of private facts claim






d. If already publicly known, then is not a private fact






e. Also, might not be highly offensive to a reasonable person and may be a 




legitimate public concern




2. Toni Diaz is a transsexual.  Kept surgery a secret and changed her records 





except for birth certificate and draft card.  Became student body president and





later accused school of forging her signature and misusing funds. School





newspaper released story that she was in fact a man. 





a. Since was true, Diaz would bring a disclosure of private facts claim 





b. Birth certificate or draft card are public records, but court considered 





them to be private






c. Might be legitimate public concern, since she was the first “female” 





president






d. Court found there was little relevance between her transsexuality and 





her fitness for student office



4. Intrusion




a. Elements:





i. Unauthorized intrusion into seclusion





ii. Highly offensive to reasonable person





iii. Causing anguish/suffering



b. Does not involve publication, but conduct: publication can be relevant to increasing 



damages 




c. Objectively reasonable expectation of seclusion or solitude in the place, conversation, 



or data source: Ex. usually as to a private matter
 


d. Doesn’t require absolute/complete privacy




e. 1st Amendment is usually not a defense to intrusion.




f. Offensiveness might be justified by newsgathering motive: limits the offensiveness of 



the conduct



g. Can have limited expectation of privacy where no complete privacy: Sanders 




i. D was hired as psychic and ecretly videotaped conversations with coworkers




ii. §632 protects interception of confidential communications: does not apply 




where expect the conversation to be overheard or recorded




iii. CA Supreme Court found there could be a reasonable expectation of limited 




privacy even when there is not complete privacy




iv. Court looked at the nature and extent of the interaction




v. Fact that one person observes doesn’t mean there is no expectation of privacy




vi. Evaluate:






a. Who could have observed






b. Identity of alleged intruder 






c. Nature/Means of intrusion





vii. Ex. Worker may have reasonable expectation vs. stranger, even though would 




not have vs. employer or coworkers





viii. Fact that it might not be intrusion to listen to or observe conduct doesn’t 




mean it’s okay to covertly videotape (nature of intrusion)



h. Hypo: Rights of Privacy




3.  Diana Daly was photographed for show kissing a musician from a band in a





bar, on the sidewalk, and in the stall of a bathroom. The show was broadcast and





images of her kissing were used in advertising for the show.






a. Daly could bring claim for intrusion: might not be highly offensive to 





reasonable person






b. Might also claim publication of private facts: may be legitimate public 





concern since she was kissing a “rockstar”






c. There might be a commercial appropriation claim






d. Is no defamation or false light claims because the facts were true






e. Court found that was not private fact because she had already kissed 





him in public






f. Also found that it was not offensive or beyond limits of decency






g. For the commercial appropriation claim, held the show was a matter of 





public affairs protected by the 1st Amendment


5. Commercial Appropriation of Privacy




a. Elements: 





i. Use of name or image





ii. In identifiable manner





iii. To benefit the wrongdoer






a. Most cases and some statutes limit to “commercial” benefit






b. Ex. Use for “purposes of trade” or advertising





iv. Lack of consent





v. Injury to self-esteem/ dignity: protects feelings like the other rights of privacy



b. 1st Am. defense if publication is in the public interest: broadly interpreted




c. Dora v. Frontline Video p. 435





i. Documentary contained photos and audio of Dora who was a legendary surfer   




ii. P claimed that he was a private person who kept to himself and that the 





documentary injured his feelings




iii. There is limitation on commercial appropriation for publication of matters in 




the public interest: people are interested in the history of surfing





iv. Its public interest gave it social value





v. Was sufficiently newsworthy so P’s claim failed

D.  Right of Publicity



1. Relatively new right that arose from right of privacy: not all states recognize


2. Developed because celebrities have problems suing under commercial appropriation: lose a lot 

of privacy because of their fame while at the same time their identity gains value


3. Similar elements to commercial appropriation, but protects different rights




a. Does not protect feelings or emotions




b. Is like an intellectual property right: protects proprietary/commercial interests


4. Whereas rights of privacy do not survive death, right of publicity can survive death: is treated 


like property so can be transferred and assigned


5. Rationales for right of publicity




a. Economic theories:





i. Utilitarian/ incentive (reward)






a. Gives incentive for people to do valuable things






b. Without the incentive, society will suffer






c. Counterargument: people will continue to do valuable things even if 





can’t control commercial use of their likeness - Ex. Will still play baseball 





or act in films and make money





ii. Economic efficiency






a. Maximizes social welfare






b. Individual’s likeness might be overexposed if doesn’t have control over 





it: will lose value






c. Counterargument: non-advertising use will not decrease demand for the 





likeness, but may actually increase demand





iii. Deception/ consumer protection






a. Consumers may be misled by seeing image where celebrity doesn’t 





want it






b. Counterargument: other ways to protect it rather than giving property 





right in identity 




b. Natural rights theories:





i. Fairness/ general “natural right”: only fair for celebrity to control their image





ii. Labor theory






a. Individual labors to maintain their image so have right to the proceeds 





b. Counterargument: many celebrities are not responsible for their fame





iii. Unjust enrichment






a. Person should not profit from celebrity’s image






b. Counterargument: parties expend considerable creativity of their own 





making a work





iv.  Personality theory






a. Expressive works are extensions of the individual and deserve to be 





protected: emotional harm results from unauthorized use 






b. Counterargument: right of publicity doesn’t protect against this sort of 





harm


6. Cardtoons v. MLB (10th Cir.) p. 439




a. D used the players’ likenesses on parody trading cards without permission




b. To deal with First Amendment defense, courts weigh the different policies




c. Policy rationales come in where there is 1st Am. argument against finding liability   



d. Want to balance the right of publicity with the 1st Amendment 




e. Court held that there was little to be gained, but much to be lost from protecting the 



players’ images




f. Cards were an important form of entertainment and social commentary and deserved 



1st Am. protection 



7. Zacchini   p. 443




a. Supreme Court said that P made his living from using his cannonball act




b. When D showed his entire act on the news, they appropriated the economic value of 



his performance and deprived him of his living


8. California Approach




a. In NY, only recognize rights in §§ 50 and 51: commercial appropriation, but maybe 



also right of publicity



b. CA recognizes all four privacy torts at common law



c. Statutory rights 





i. §3344: rights of privacy and publicity for living persons





ii. §3344.1: right of publicity for “deceased personalities”




d. Also recognizes common law right of publicity: probably does not survive death



e. Cal. Civil Code §3344





i. Covers name, voice, signature, photograph, likeness of living people




ii. Prohibited uses: 






a. “Knowing” use on or in products, merchandise, or goods






b. For purposes of advertising, selling or soliciting purchases of products, 





merchandise, goods, or services





iii. Remedies





a. Damages/statutory minimum damages






b. Profits attributable to the use






c. Punitive damages






d. Attorney fees and costs





iv. Exclusions 






a. Several to protect certain employers and publishers/distributors






b. Main exclusion: use in connection with “news, public affairs, or sports





broadcast or account






c. 1st Amendment may also limit application to speech works 




f. Polydoros v. 20th Century Fox p. 451





i. P claimed a character in “The Sandlot” portrayed him: sued under §3344 and 




for invasion of privacy




ii. Court found that his identity was not used in the film






a. Was a marked difference in age and appearance






b. Rudimentary similarities in locale and boyhood activities did not make 





the film about him  





iii. Also held that the film was constitutionally protected






a. Film is a significant medium for the communication of ideas






b. Right was not diminished when D advertised and then sold the film as 




mass public entertainment 





iv. How is this case different from Bindrim?






a. Events in the book were very close to reality






b. In this case, there were very few similarities besides the fact they both 





played baseball, wore glasses, and had same name



g. Hypos




1. Mac Burger should not use the campaign






a. Under §3344, would be knowingly using her likeness for the purpose of 





advertising their product






b. Under common law, would also be using Madonna’s identity for Mac 





Burger’s commercial advantage without Madonna’s consent: common law 




does not require “knowingly” using it






c. Right of publicity does not require there be any endorsement in the 





advertisement to be a violation






d. Madonna might also sue for commercial appropriation: might claim 





being associated with a meat ad hurt her feelings since she’s a vegetarian 





e. Might be difficult since celebrity: famous people lose a lot of privacy    



9. Subject Matter of Right of Publicity



a. Varies per state law



b. Typically: name, photo, likeness




c. Expansion: signature, voice, look-alikes, and soundalikes: Midler, Waits



Greater expansion: any indicia of identity or “persona”




d. Carson v. Here’s Johnny Portable Toilets p. 458





i. D marketed portable toilets using P’s signature introduction




ii. Court found the common law right of publicity extended to cover a phrase used 



to identify a person



e. Midler v. Ford p. 458





i. D used singer to imitate P




ii. Court held it was not P’s actual voice, but was covered by the broader common 



law right of publicity 




f. Motschenbacher v. Reynolds p. 458





i. D used photograph of race car in a commercial 





ii. Even though could not identify anyone in car, the visual markings were 





sufficiently distinctive to identify P



g. White v. Samsung Electronics p. 456





i. D created commercial with robot dressed in a dress and a wig standing next to 




“Wheel of Fortune” set




ii. Court found that P’s “likeness” was not used as within meaning of §3344: 




robot was not her “likeness”




iii. Common law is vague as to identity: do not have statutory language to guide 




as with §3344




iv. Right of publicity does not require that appropriations of identity be 





accomplished through particular means to be actionable





v. Is not important how D has appropriated, but whether D has done so




vi. Viewed together, all the factors (wig, dress, stage) led the court to believe that 




the depiction was that of P 





vii. This extended the right of publicity even further 





viii. Dissent





a. CA legislature precluded result reached by majority







1. Statute was amended to add voice, but nothing else 







2. Could have covered other areas if they wanted






b. Majority confused P (the person) with P (the role)






c. Only characteristic not common to many other females is the Wheel set, 




but this is not part of P’s identity


10. Descendibility: does the right survive death




a. NY: no, the statute only covers living persons 




b. CA: 




i. Common law – no





ii. Statutory §3344.1: yes, but only people whose likeness has commercial 





value at time of death






a. Protects for 70 years after death







b. Property is transferable and heirs can inherit  


11. Choice of Law:




a. Most cases apply law of state of domicile at time of death to determine whether the 



right descends



b. Some states have statutes that give right to sue regardless where person was domiciled


12. Hypothetical



5) May violate Shaq’s right of publicity by using the phrase “Shack attack”





a. Under Carson, a phrase can be used to identify a person





b. But, the phrase here is not as strong an association: Shaq uses many phrases  




c. Also, she might not have knowingly appropriated his identity: she was from 




England so she might not know who Shaq is


13. Preemption and Conflict with Copyright Law



a. “Express” preemption (Copyright Act §301)





i. Copyrightable subject matter + right “equivalent” to copyright





ii. Most decisions find not copyrightable subject matter or not equivalent right: 




usually find no express preemption



b. General supremacy clause preemption: stands as obstacle to federal policy?




c. Wendt v. Host p. 465





i. D created a bar patterned after “Cheers”





ii. P claimed robots in the bar appropriated their identity 





iii. Court rejected suggestion for rehearing en banc and thought P’s claims were 




not preempted




iv. Dissent





a. Robots were a derivative work of the show “Cheers”






b. D had obtained a license from the copyright holder Paramount to open 





the bars






c. Finding a right of publicity in the characters interferes with the 






copyright owners ability to license their ownership in the work 






d. Copyright licensee must be able to exercise federal right without 





worrying about individual states: dormant Copyright Clause


14. Conflict with the First Amendment




a. Advertising/commercial products: limited 1st Am. protection for “commercial speech”





i. Usually actionable, even if informative component to the ad




ii. But not actionable if “incidental” to a 1st Amendment protected use






a. If have a right to use the likeness in a work, then have the right to use 





the likeness in advertising for the work






b. Ex. Posters promoting newspapers





iii. What constitutes a “commercial product” is debatable: toy, game, poster, 




newspaper? 





a. Which are speech? 





b. Are they “commercial speech”?  






c. Ex. Sports trading cards are generally found to be actionable







1. Cards in Cardtoons were parody so were protected







2. Would also be protected if political speech




b. Commercial Speech: Generally





i. Has a lower level of protection from regulation, but still has some protection 




ii. But speech protection probably won’t insulate “core” right of publicity uses 




from right of publicity actions: Ex. Advertising, celebrity memorabilia




iii. Definition is unsettled, beyond pure advertising





iv. Expression solely related to the economic interests of speaker





a. Primary message is “buy”





b. Ex. proposes a commercial transaction or advertising 





v. What about “mixed” speech? 






a. One scholar suggests to look to “primary purpose”






b. If primarily informational or political, then probably not actionable






c. If primarily commercial, then actionable






d. Problem with this approach is that it’s very subjective 




c. News/information: strongest 1st Amend. protection





i. Usually no right of publicity/commercial appropriation violation





ii. “News” is very broadly defined: Dora
 



iii. Some editorial material may be enough, even if only one line: Hoffman




iv. But not: 






a. False statements of fact with fault






b. Appropriation of performance: entire act in Zachini 




d. Stories/fiction & entertainment: are harder cases





i. Usually not violation of right of publicity, even if fictional





ii. If permeated with falsity, but held out as truth, might be actionable





iii. Guglielmi v. Spelling Productions p. 471






a. D made fictional movie about Valentino






b. P said shouldn’t be protected by 1st Am. since was fictional, for profit, 





and D knew it was false





c. Court held that fiction is protected as speech by 1st Amendment






d. Irrelevant that was produced for profit: otherwise most things would 





not be protected






e. Does not matter whether use of the name was necessary: otherwise 





courts would be forced to make editorial decisions






f. If work is fictional and held out as true, then may have reduced 






protection  










g. Here the work was fictional and held out as fictional so of course D 





knew it was false




e. Imitative performances:





i. If purely imitative, probably actionable: Presley 





ii. If part of informative/expressive work, probably not actionable



f. First Amendment and Expressive works: visual art





i. In past, courts were unreceptive to 1st Am. arguments regarding photo/art 




reproductions unless there is some connection to mattes of public interest/ news





ii. But 1st Amend. protects non-informational speech




g. Comedy III Productions v. Saderup (CA) p. 482





i. D made a sketch of the Three Stooges and put it on shirts 





ii. CA Supreme Court said art is protected speech





iii. Applied a form of balancing, similar to part of  the “fair use” defense in 




copyright law




iv. If work is “transformative”, generally will be treated as protected speech






a. Even use on unconventional media such as shirts is protected  






b. Speech interest outweighs the right of publicity claim





v. “Transformative”: vague concept imported from copyright law






a. New expression or new meaning added by artist






b. Question to ask: why is it primarily marketable? Due to fame or 






creativity of artist?





vi. Court found there was no significant transformative or creative contribution in 




D’s sketch: was a literal, conventional depiction of the Three Stooges 




h. First Amendment/Expressive Works:  other tests





i. Relatedness/relevance: is there a reasonable relationship between the name used 



and the content of the art – Parks 




ii. Predominant use: Tony Twist 





a. Thought “transformative” test was not protective enough of celebrities





b. Is the predominate purpose to exploit the commercial value of the 




persona or to make expressive comment about the celebrity?

E. Intentional Infliction of Emotional Distress



1. Must be intentional 



2. Portrayal must be so outrageous as to go beyond the bounds of decency and be regarded as 


utterly intolerable in a civilized community 



3. Hustler Magazine v. Falwell p. 504




a. D made parody of liquor ad that poked fun of P: said his first time was in a drunken 



incestuous rendezvous with his mother



b. Jury awarded damages to P for IIED  




c. Supreme Court looked to see whether state’s interest in protecting public figures from 



emotional distress outweighed the 1st Am. protection



d. P argued outrageousness should be enough to distinguish political cartoons from this 



sort of parody




e. Court said that jury would impose their subjective feelings when deciding what is 



offensive: outrageousness is not enough to restrict the flow of speech



f. Obscenity is one of the few areas that can be regulated based only on offensiveness



g. Court greatly limited IIED as it applies to public figures: cannot get around defamation 


requirements by bringing another tort





a. Must show was false statement of fact made with actual malice





b. Since jury found no false statement of fact, D could not be liable for IIED


4. In one NY case, radio program looked at wedding photos from newspaper and had “ugliest 


bride” contest: made disparaging comments and disclosed her full name and contact info 




a. Court found that P was a private figure and there was no public interest in the matter  



b. D had deliberately attempted to harm her with their comments




c. Said that even comedic expression does not receive complete 1st Amendment 




protection so was actionable


5. In a Howard Stern case, he made rude comments about cremated remains that someone 


brought on the show and her sibling sued for IIED: court found that summary judgment was 


incorrect and that there was a question of fact for the jury whether the conduct was outrageous

F. Limitations: Life Story Rights/Waivers/Releases: Kelly v. William Morrow p. 514



1. D got releases from people he interviewed for a fictionalized book



2. Release said: “rights herein granted to you shall include the right to depict and/or portray 


me…to such extent and in such manner, either factually or fictionally as you in your discretion 


and pursuant to any contract with me may determine…”



3. Book portrayed P as being a drunk who beats his wife and used his real name


4. Court held that “factually or fictionally” allowed D to use mixture of truth and fiction 


5. For which claims were waived, burden was on person claiming the release to establish scope  


6. There was ambiguity as whether it waived a defamation claim



7. Because question of fact, was for jury to decide 

VII. Intellectual Property Rights


A. Copyright



1. Subject Matter of Copyright




a. Copyright doesn’t extend to ideas, but the expression of ideas




b. More specific the expression, the more likely there will be copyright infringement 




c. Protects original works of authorship fixed in a tangible medium of expression




i. Original does not refer to uniqueness, but means that it was not copied





ii. Novelty is not required for copyright protection



d. Copyright does not extend to facts or ideas




e. Also, does not cover scenes a faire: very common scenes in a particular type of story



f. Hypothetical: Copyright




1. Henry Historian engages in substantial work uncovering previously unknown





material about Vlad the Impaler. Writes article disclosing idea that he was really





a transvestite.  Power Pix incorporates the theory in its new film.





a. Henry Historian might argue that historical theories reflect the creative 





judgments of the historian and are a expression of his ideas






b. But, this might create a slippery slope where don’t know which facts 





can or cannot use






c. Case law tends to show that holding out an idea as fact makes it lose its 





copyright protection: ideas in historical book would have less protection 





than ideas in a novel






d. If Power Pix had just copied the entire book then would infringe on 





copyright: would be using his actual expression of his ideas






e. Copyright does not protect the time and investment in assembling the 





facts: protects the selection and arrangement of the facts



g. Miller v. Universal City Studios p. 526





i. P wrote a book about a kidnapping and D made a movie on the same story  





ii. Court held that P’s research was not copyrightable





iii. To hold that research is copyrightable would be the same to hold that the facts 




discovered as a result of research are entitled to copyright protection





iv. Expression of facts are copyrightable, but not the facts 



2. Ideas and Characters




a. There is no separate category of copyright for a character: where to draw the line 



between “idea” and expression is unclear



b. Characters might be protected by the copyright of the work in which they’re depicted 




c. If character is too simple or basic, might be no more than an idea: Ex. International spy 


is a “stock” character



d. Two tests:





i. “Sam Spade” case (9th Circuit) 






a. Character must constitute the story being told: people read the book or 





watch movie for character and not plot






b. Graphic/visual characters are more readily protectable because are more 




sufficiently delineated: Ex. Mickey Mouse 





ii. If a character is sufficiently well delineated to constitute expression rather than 




idea, is covered by copyright in the work where it’s delineated (2nd Circuit) 






a. Must be described in sufficient detail






b. More specific and elaborate, the more likely will be protectable 



e. MGM v. Honda p. 547





i. D had car advertisement with James Bond like character and music




ii. Court found that Bond is sufficiently delineated to constitute expression and 




also constituted story being told: was a copyrightable character





iii. A Bond film without James Bond is not a Bond film





iv. Held that the man in D’s ad was substantially similar in manner and 





appearance


3. Elements of Copyright Infringement




a. Ownership of valid copyrightable material: registration of item is prima facie evidence




b. Copying of work





i. Must use P’s work and not be independent creation





ii. 2nd Circuit approach to determine copying: is there substantial similarity 




between the two works?  





a. First step 







a. Look for evidence that D used the P’s work 







b. Often must look to indirect evidence of copying 








1. Access to work








2. Probative similarity between the work 






b. Second step: is the similarity enough to constitute unlawful 






infringement (substantial similarity)


B. Idea Protection



1. Ideas are not protected by copyright 



2. Other theories for protection



a. Express contract

 


b. Implied in fact contract




c. Quasi-contract (implied in law)




d. Misappropriation of “property”




e. Confidential relationship



3. Some causes of action are preempted by federal law


4. Most viable protection offered now



a. Contract



b. Confidentiality 



5. Areas of Concern



a. Circumstances required for contract/confidential relationship: Ex. Amount of novelty 



and detail required


6. Contract Protection



a. Express Contract: may be written or oral and has usual contractual requirements: 



Buchwald v. Paramount p. 751





i. Facts





a. D signed a contract that agreed to pay P if they used his screenplay, but 





D declined to use it






b. Later, D produced “Coming for America”






c. P sued for breach of contract




ii. Issue was what the phrase “based upon” meant in the contract




iii. Court said that if D used any material element or was inspired by the 





screenplay, then “Coming to America” was based on it




iv. There were unique similarities between the stories and D had access to P’s 




screenplay




v. Held it was substantially similar so D had breached the contract to pay



b. Implied in fact: inferred from conduct





i. California: Desny v. Wilder p. 758





a. Facts






1. P came up with story inspired by real events of guy being stuck 






in cave







2. Read three page “coverage” of the idea over phone to D’s 






secretary







3. Later, D came out with movie similar to P’s idea 






b. Requirements to imply obligation to pay for idea






1. Submission: if no contact between P and D, then can be no 






obligation to pay

 





2. Conditions








a. P must have conditions upon the submission








b. Ex. Pay if you use it








c. Conditions may possibly be implied from circumstances: 






Ex. Pitch meeting at studio, although can argue that cannot 







be implied since studios often don’t pay for ideas without 







written submission agreement  







3. P has knowledge or should have known of conditions







4. Acceptance of submission with knowledge: must have 







opportunity to reject the idea if want







5. Actual use: do not get the idea from an independent source







6. Value: usually not an issue if make movie with similar idea






7. Looks at submission (not the idea itself) as the consideration, so 






novelty NOT required in CA: can be commonplace 






c. Court found that P and D had an implied in fact contract: D had made it 





clear that he expected to be paid for the idea




ii. New York





a. NY courts seem to apply the standard elements for an enforceable 





contract even for implied in fact contracts: Ex. Definiteness, legal capacity 




and subject matter, mutual assent and consideration






b. Approaches probably are similar: conduct considered in CA shows 





some those elements 





c. One different area is that novelty is required 







1. Not to the world, but as to the buyer 









2. Likely because the idea rather than the service of disclosing the 






idea is the consideration






d. Nadel v. Play-by-Play Toys p. 768






1. Facts







a. Involved the idea for an upright spinning plush toy








b. P had submitted the idea to D, and had no express 







agreement








c. Then, D put out a very similar toy 






2. NY seems to be open to a kind of misappropriation-type claim





a. Can look at it as a type of unfair competition





b. Sometimes involves quasi-property




c. If person were to take quasi-property, have claim against 



them for misappropriation: usually involves expense in 



creating something and both parties in competition with 



each other






3. NY seems to recognize this claim in addition to the K claim






4. CA is clear that this is preempted by Federal Copyright Law







5. NY will look for something more in an idea before deciding if it 






has been stolen







a. If it’s a misappropriation-type claim, will require that 






idea be novel to the world






b. Also, idea must be concrete: fairly specific and detailed, 






rather than abstract











c. Then, possible to have misappropriation type claim







6. When it comes to contract type claim, looked to state law: these 






idea-theft claims are state claims







a. Still need to have some novelty but only to recipient





b. If others know about idea, it can still be novel and 





valuable to recipient: should support a promise to pay




7. Court sees value of idea itself as consideration instead of the 




actual submission




8. Court found that novelty to recipient is what matters and 





remanded to see if it was





e. Hypo: What if the idea is very unoriginal, obvious and commonplace?  





1. Idea may be so unoriginal and lacking in novelty, that such 





knowledge is imputed to the buyer




2. CA, by contrast, seems quite ready to protect by implied-in-fact 



or expressed contract ideas that are not novel at all






3. If idea isn’t novel at all, how would you show it’s actually used?






a. Idea can be so non-novel at some point that there can be 





no service in disclosing it  





b. So, won’t work as consideration

c. Summary of Characteristics Required for Protection




i. Novelty: uniqueness, not previously known






a. NY






1. Novelty as to recipient for express or implied contract and 







probably for confidential relationship claims







2. General novelty as to public for misappropriation 






b. CA







1. NOT required for express or implied contract







2. Probably required for confidential relationship



ii. Concreteness: breadth of the idea





a. In NY and CA, if there’s an express agreement to pay for a broad idea, 





then are bound even if the idea is NOT concrete





b. NY: to justify implied contract claim or confidential relationship, idea





probably has to be concrete






c. CA: do not require idea to be concrete, even if K is only implied in fact 





from conduct, but probably do require for confidential relationship 




iii. Confidentiality 






a. Probably not required for express contract






b. Maybe required for implied contract






c. Required for confidential relationship 


7. Misappropriation of Idea: Murray v. NBC p. 781



a. Employee of NBC submitted idea for project called “Father’s Day”




b. Was to be a black middle class comedy




c. Cosby Show later came out and D claimed idea was stolen 




d. Court held that need novelty as to world for this type of claim




e. This idea was just a variation on a basic theme




f. Can combine non-novel idea into something new, but this had no novelty at all



g. Dissent




i. Are fact issues at the very least as to whether this was or wasn’t novel





ii. Both NBC guys said believed show was novel and unique 




iii. Language in Cosby’s contract said that it was unique


8. Breach of Confidence




a. Two ways to protect ideas





i. Contract of confidentiality





a. Similar requirements to other contracts, but have term that says idea will





be kept secret 





b. Confidentiality must be made clear before submission







1. If expect recipient to keep idea confidential, have to let them 






know, can’t just assume it will be kept confidential







2. If there’s confidentiality and someone tells the idea to someone 






else, P has been damaged






3. Can even have claim against 3rd party if knew and induced it







4. This theory can add something to regular contract theory, with 






an extra element



ii. Confidential relationship: breach of fiduciary duty




a. Ex. Partners, principal/agent, etc.





b. Can be a more effective claim due to SoL


b. Faris v. Enberg p. 790



i. Facts




a. P wanted to do Sports Quiz show, met with guy he wanted to be his 




business partner





b. Didn’t buy it from him, then someone came out with the show and guy 




was featured as MC



ii. Court found the idea was not given in confidence: no fiduciary relationship




iii. As far as contract theory, nothing to show that P gave it in confidence





a. Can’t look at P’s mind





b. Also, D had no opportunity to reject and P didn’t make it clear that it 




had to be secret




iv. P didn’t submit the idea for sale, but was trying to get guy to become financier 



so could not have implied-in-fact K claim




c. Land v. Jerry Lewis p. 794




i. Met with woman at soda fountain and heard her idea





ii. He listened, and then had her sign submission contract before signed the script





iii. Court found there was an issue whether offered to pay or not because she 




signed after he heard her idea



d. Type of use triggering obligation to pay




i. May be difficult to prove especially if novelty/concreteness not required: how 




can you prove D used P’s idea or another one?





ii. Implied contract: have to prove actual use of P’s idea and not from other source




iii. Substantial use





a. Some scholars argue substantial similarity is required






b. Others say is not required





iv. For express contract, possibly only use of material element or inspiration 




a. Even if specific elements weren’t used but was inspiration for project, 




that’s enough





b. Some have argued that there should be a substantial use





1. But, this has a specific meaning in copyright law: taking of 




another’s idea would never be substantially similar 




2. So is still an open question


9. Preemption of idea protection claims by federal law



a. Federal law is supreme as to state law: if there are conflicts including state breach of K 



claims for idea, then state claim must fall to fed power




b. Two kinds of preemption: are idea theft claims, which are state law based preempted 



by copyright law?





i. Federal express preemption by copyright law § 301




a. Subject matter within the subject matter of copyright, AND



1. Can claim ideas are not copyrightable, so not preempted: some 



courts have accepted this




2. But, other courts say it’s “within subject matter of copyright” 



not whether it’s copyrighted




b. Right “equivalent” to copyright


1. These would normally involve someone reproducing, etc.


2. If an “extra element” from copyright infringement, then not 


equivalent



3. In contract based case, the extra element is a promise: takes it



out of preemption

ii. General supremacy clause preemption: stands as obstacle to federal policy




c.  Selby v. New Line Cinema p. 796 





i. There weren’t similarities between his screenplay and the movie




ii. Court found claim was preempted: dealt with express preemption 




iii. Ideas are within subject matter of copyright, but not protected by copyright



iv. If promise is that you won’t exercise a right of copyright, that doesn’t make it 



different from copyright




v. Said his claim was preempted, because all he was asserting was that they 



wouldn’t use his ideas, which was copyright



vi. But, if contract only protects or creates a right within the bundle of copyright 



rights, then it IS equivalent to copyright and not an extra element: Ex. Reproduce, 


prepare derivative works, publicly distribute, publicly perform, publicly display, 



digital performance of sound recording



d. Wrench v. Taco Bell p. 804




i. Like Selby, court found ideas to be within subject matter of copyright, but not




protected by copyright 





ii. But, contract containing a promise to pay for use adds an extra element: is not





equivalent to a right of copyright so no preemption 






a. An agreement not to exercise a right of copyright would be equivalent 






to a right of copyright so would be preempted






b. Note: most contracts involve a promise to pay rather than simply an






agreement not to use



e. Most CA cases find preemption, but can be inconsistent



g. Grosso (handout) 





i. P submitted screenplay and said Rounders the movie ripped him off





ii. Lost on copyright infringement claim, since Rounders wasn’t similar to his idea 



expression-wise




iii. 9th Circuit said it was not preempted: implied promises to pay is extra element

C. Trademark, Lanham Act and Unfair Competition


1. Introduction



a. Causes of action to protect literary and program titles 



b. Also important in connection with merchandise 



c. Alternate causes of action for protecting musical group names and celebrity names and 



symbols



d. Causes of action to prevent false or misleading credits/attribution: has been curtailed 



by a Supreme Court decision 


2. Distinctions 



a. Trademark exists at state and federal level, unlike copyright which is federal, unless 



talking about ideas 



b. Source of federal trademark law is Lantham Act



c. Historical root of trademark infringement is unfair competition called “palming off” 




i. Selling own product and persuading buyer it comes from another source 





ii. Usually other source is well known: takes advantage of other source’s goodwill




d. Unfair competition now covers a broader array of “unfair” practices




i. Core area involves deception and likelihood of confusion





iii. Also trade secrets, misappropriation, dilution




e. Both trademark and unfair competition are covered by common law/state 




statutes/federal Lanham Act



f. Trademark is a word/image/device of some kind that is used to identify source of 



goods/services and distinguish those from coming from another source


3. Elements of Trademark Infringement




a. Valid, protectable “mark”: any word, symbol, device





i. Valid: used as trademark, not just to name or describe the product





ii. Protectible is a mark that is distinctive 




b. Ownership by P




c. Likelihood of confusion: usually “forward” confusion, but sometimes “reverse” 


4. “Forward” v. “Reverse” Confusion




a. First user is senior mark and second user of mark is called junior mark



b. Normally, likelihood of confusion involves “forward” confusion





i. Is like “palming off”





ii. Public will be confused that junior user’s work comes from the senior user



c. Occasionally, “reverse” confusion occurs





i. Junior user is usually a more powerful company and senior user is not as well 




known 





ii. Junior user isn’t trying to “palm off” its products as those of the senior user




iii. But can still harm the senior user






a. Consumers doing business with senior user might think they’re dealing 





with the bigger junior user






b. It devalues the senior user’s “goodwill”






c. Might foreclose expansion into other areas 






d. Senior user’s goodwill could be harmed by conduct of the junior user



d. Dreamwerks v. SKG Studios p. 816





i. Facts





a. Dreamwerks was senior mark: involved in Star Trek conventions 





b. Dreamworks SKG is a well known movie studio




ii. Case involved “reverse” confusion where Dreamwerks sued Dreamworks




iii. Three elements for “reverse” confusion





a. Strength of mark






b. Similarity of mark






c. Arbitrariness of mark





iv. Court found that the marks were pretty similar





v. Dreamwerks deserved some protection, but needed a trial as to whether there 




was infringement


5. Validity and Ownership




a. Definition: word, mark, symbol or device used to identify single source of goods and



services and distinguish from other sources





i. “Signature performance” of an artist is not protectible as trademark for artist





ii. But, a piece of music can be a trademark 





iii. Likeness and image per se of a celebrity is not protectible as a trademark, but





a specific image can be a trademark 




b. Usually belongs to the person who first uses the mark as a trademark for particular




goods/services in a particular geographic market 




c. Federal trademark registration essentially gives broader, national protection




d. Bell v. Streetwise Records p. 1074





i. Facts





a. P had band and later fired D






b. D wanted to use the band name for a new band




ii. Ownership of mark depends on priority of appropriation: consistently using the 



mark  




iii. Court found that P had used the name of their band before had ever met D




iv. It was the group’s performance and not the record label who controlled the 




nature and quality of the goods





v. If record label had complete control over the band, then it might have 





ownership to the band name


6. Levels of Protectibility (Strength) of Trademarks and Service Marks




a. Inherently distinctive 





i. Fanciful marks: are made up words and have the strongest protectibility





ii. Arbitrary marks: are a real word, but the connection between the word and 




product is arbitary: Ex. Apple





iii. Suggestive mark: some connotation regarding product, but doesn’t describe 




b. Non-inherently distinctive





i. Descriptive: probably most celebrity names and titles





ii. Need “secondary meaning” to be protectible




c. Generic: word that describes a class of goods





i. Are NOT protectible





ii. Ex. Aspirin 




d. Jenkins v. Paramount p. 838 





i. Facts





a. P had published novel called “First Contact”






b. D later came out with movie named “First Contact”





ii. Even if words in title are fanciful and made up, titles are deemed to be 





descriptive and need secondary meaning to be protected: Ex. Star Trek 





iii. Court held that the title was generic and so not protectible





iv. The phrase is so commonly used to refer to contact with aliens that no one 




could claim rights to it: had no secondary meaning  


7. Literary (Entertainment Property) Titles




a. Generally, are not registrable as trademarks because identify work rather than source: 



but may be protectible if secondary meaning proved





i. But TV series titles may be registered as service marks




ii. May be protected without registration: Ex. Under Lanham Act §43(a) if 





secondary meaning is shown




iii. MPAA title registry: protection by agreement and ADR to resolve conflicts 




between studios



b. Lanham Act §43(a)




(1)  Any person who, on or in connection with any goods or services, or any 




container for goods, uses in commerce any word, term, name, symbol, or 




device, or any combination thereof, or any false designation of origin, false or 




misleading description of fact, or false or misleading representation of fact, 




which: 




(A) is likely to cause confusion, or to cause mistake, or to deceive as to the 




affiliation, connection, or association of such person with another person, or as to 




the origin, sponsorship, or approval of his or her goods, services, or 





commercial activities by another person, OR




(B) in commercial advertising…misrepresents the nature…of his or her or another 



person’s goods





Shall be liable in a civil action by any person who believes that he or she is or is 




likely to be damages by such act




c. Elements of trademark infringement:





i. Protectible trademark: i.e. Secondary meaning





ii. Likelihood of confusion as to origin, sponsorship or approval




 d. Tri-Star v. Unger p. 847





i. Facts





a. P made “Bridge over River Kwai”






b. D had rights to book called “Return from River Kwai” and made movie 





c. P sued for trademark infringement




ii. Title to single work cannot be registered as trademark





iii. But, P sued under Lanham Act §43(a) claiming that it had secondary meaning  



iv. Claimed that substantial segment of relevant consumer segment primarily 




associates the term with a particular source




v. Multiple factor analysis in determining secondary meaning:






a. Advertising expenditures






b. Consumer surveys linking mark to a source






c. Unsolicited media coverage: publicity associates mark with particular 





source






d. Amount of success






e. Attempts to plagiarize






f. Length and exclusivity of mark’s use: Ex. Number of other sources that 





also use the title





vi. Court focused mainly on the attempts to plagiarize by D: had attempted to 




mislead the public into thinking his film was a sequel to P’s movie 






vii. If mark is inherently distinctive, then do not need to show secondary meaning  




a. For marks not inherently distinctive, need to show secondary meaning  





b. Titles are always considered descriptive even if fanciful, so need to 





show secondary meaning





viii. Once show that mark has secondary meaning, then need to show likelihood 




of confusion




ix. Multi-factor test for likelihood of confusion varies slightly in different 





jurisdictions:






a. Strength of mark: if inherently distinctive or strong secondary meaning, 





tends to show likelihood of confusion






b. Proximity/relatedness of goods






c. Similarity between marks: sight, sound, meaning






d. Actual confusion: need only show that consumers could be confused 






e. Similarity in marketing channels: Ex. Video rentals 






f. Type of goods/consumer care







1. Sophistication of the buyer







2. Is the product of lower quality






g. Intent of D: in this case, D had intended to market the film as a sequel 






h. Likelihood of expansion (“bridging the gap”): P might want to expand 





into the market that D is in


8. Hypo:




The book “Hard Drive” is a biography of Bill Gates. It was moderately successful: 



purchased by computer buffs and business people. Assume that Stupendous Studios is 



producing a movie about a cross-country auto race that begins at the Panama Canal and 



ends in Anchorage, Alaska. Stupendous would like to call the movie "Hard Drive." When 


the movie is released, advertising for it will clearly indicate that it is a car race movie. 



Assume also that the words "Hard Drive" have not been used as a title for anything 



except the Bill Gates biography in more than 30 years. 




i. If no secondary meaning, then would not need to do likelihood of confusion  




ii. Based on the factor analysis, is reasonable argument that has acquired 





secondary meaning





iii. Would then need to see if there was likelihood of confusion





iv. There might not be confusion, but is close


9. Protecting Celebrity Identity




a. Names and specific images of celebrity may be protectable as trademarks or under 



§43(a): needs to be used as trademark





i. Must be valid in that it identifies the source and does not just describe celebrity  




ii. Likelihood of confusion as to source, approval or sponsorship, or a false 




statement of fact or designation of origin




b. Distinguish right of publicity based claim




i. What’s protected?






a. Trademark: goodwill of seller






b. Right of publicity: persona of human being





ii. Prior exploitation needed?






a. Trademark: yes, to establish valid, protectable mark






b. Right of publicity: no





iii. Test for infringement






a. Trademark: likelihood of confusion






b. Right of publicity







1. Identification of person 







2. Often a use in trade/advertising





iv. Transfer






a. Trademark







1. Can’t assign “in gross”, but only as part of sale of goodwill







2. Can be licensed






b. Right of publicity: can assign or license



c. Presley v. Russen p. 938





i. Estate of Presley brought lawsuit against Elvis tribute show 





ii. P’s claimed “marks” in Elvis, Elvis Presley, Elvis in Concert, The King, and 




Elvis images





iii. Court found that many of the words were valid protectible trademarks: Elvis, 




Elvis Presley, Elvis in Concert had secondary meaning and didn’t just describe 




iv. “The King” was not valid trademark  





v. Images of Elvis were not generally used as trademarks, but one of the poses 




had been used sufficiently to have distinctive meaning





vi. Must be used as a trademark to be protected.





vii. Court did not enjoin the show because there would not be likelihood of 




confusion: must be clear in advertising that Elvis was not performing and that it 




was not an official show


10. Fair Use Defense




a. Traditional trademark fair use involves using the mark in its descriptive use, usually to 



describe D’s product or in comparative advertising: Ex. Describing condoms as “ribbed”



did not infringe “sensi-ribbed” mark



b. New Kids on Block v. News America Publishing p. 983





i. D charged fee for people to call up and rate which member was sexiest  





ii. Court found there was “nominative fair use”: using the mark to identify the P’s 




product itself




iii. Need to have reasons for using it





a. P’s product not readily identifiable without using the trademark






b. Use only as much as reasonably necessary to identify P’s product






c. No suggestion of sponsorship or endorsement





iv. Essentially, these are “non-trademark” uses of trademark




v. Court found this was a nominative fair use


11. First Amendment




a. Courts vary in how to handle 



b. Typical trademark use in commercial speech not likely to be protected if likelihood of




confusion 




c. Sometimes will be protected: especially regarding use in title





i. Is there “artistic relevance” to the mark used? If not, usual analysis: Ex. 





likelihood of confusion





ii. If yes, is the use “explicitly misleading”?





a. If not, no infringement






b. If so, might infringe




d. Mattel v. MCA Records p. 990





i. Facts






a. Aqua made song called “Barbie Girl”






b. Mattel sued for trademark infringement and dilution




ii. Court found that expressive rights of D outweighed the trademark rights of P 





iii. Using Barbie in the song title was clearly relevant to the underlying work




iv. The song title did not explicitly mislead as to the source of the work: does not 




explicitly suggest the song was produced by Mattel




v. For dilution claim, “noncommercial use” is exception to statute and applies to 




protected speech uses
VIII. Credits


A. Introduction 



1. Credits are identifying the author of a literary work, identifying the actor in a film, etc.


2. Contributions can be valuable and is an important element in many entertainment contracts


3. Rights and obligations for credit derive from three sources:




a. Individual contracts




b. Collective bargaining agreements




c. Statutory and common law



4. If individual values credit, then is best to put it in the contract




a. Will negotiate where credit appears




b. Best place to appear is at beginning before the title of the work




c. Need to put in size of font relative to other credits




d. Also negotiate credits in advertisements for work





i. Studio will have excluded ads where don’t have to give credit





ii. Ex. Radio ads or billboards 



5. SAG only requires that 50 actors receive credit in film: everything else comes from contract


6. WGA has complex system for determining who get writing credits: virtually nothing comes 


from individual contracts


7. Smithers v. MGM p. 1018




a. Facts




i. P was promised in contract for “most favored nations” position: no other 




performer would receive more prominent credit





ii. D ended up giving some actors better credit up front than P was given



b. P sued for breach of contract




c. Could not determine exact amount of damages, but had reasonable basis so the 




damages were not too speculative

B. Individual Contracts



1. Generally there is no obligation to give, or right to receive, credit for works


2. Contractual obligations are enforceable


3. Should explicitly negotiate the specific terms


4. Two issues



a. Contract interpretation: when will courts infer obligation when contract is silent?





i. If contract is unambiguous, courts won’t imply obligation: Vargas




ii. Later courts suggest that if contract is silent on an “essential” term, might 




accept parole evidence of intent, even if “integrated”




b. Remedies: what remedies are available for breach of credit obligation (See Smithers)

C. Collective Bargaining Agreements 



1. Guilds regulate credits, sometimes in great detail: Ex. WGA




a. Producer will submit lists of writers involved




b. If WGA or writers object to list of credits, submit to arbitration


2. Arbitration procedures to resolve disputes: very limited judicial review




a. If a matter of judgment, then court will not review




b. If matter of procedure, court will only act if was discriminatory or in bad faith


3. Marino v. WGA p. 1045




a. Courts will look to see if parties agreed to arbitrate, did they follow the guidelines, and 



did they exceed their authority


4. Possessory credit




a. Often takes the form of “A Film By”




b. Usually goes to director of the film




c. WGA thinks should only happen when director is also the writer




d. In television, “Created By” is a very valuable credit: has economic consequences 





i. Credit usually goes to writer of pilot episode





ii. In Paquette, the writer of the series “Harsh Realm” was credited as the creator 




and not the authors of the comic book it was based on 





a. The authors of the credit book claimed it was misleading






b. Court found that “Created By” has special meaning because of the 





WGA agreement

D. Statute/Common Law



1. Generally, there is no right to credit under U.S. law



2. “Moral right” of attribution is only allowed for fine arts  


3. Misleading Credit: Unfair Competition 




a. Palming off: trying to pass off my goods under the label of another





i. Ex. To sell my cheap suits as an Armani suit





ii. Can be express or implied






a. Express if used Armani label on suit






b. Implied if used photos of Armani suits in my ad




b. Reverse palming off: taking credit (or giving credit to 3rd party) for someone’s work 




i. Ex. Put my label on a real Armani suit





ii. Can be express or implied






a. Express is putting my label on the suit






b. Implied is removing the label




c. Credits if given can be actionable unfair competition if they are false or misleading 




i. State unfair competition law or Lanham Act §43(a)





ii. But Dastar casts doubt on viability of §43(a) claims: unclear what will be its 




effect on state law unfair competition claims




d. Exaggerating a person’s involvement in creating a work may be misleading/deceptive 



actionable palming off





i. Might survive Dastar




ii. See §43(a)(A): likely to cause confusion as to the affiliation of such person 




with another person




e. King v. Innovation Books p. 1057





i. Facts





a. P wrote short story and sold movie rights to D






b. D made the “Lawnmower Man” and gave P possessory credit and 





“based upon” credit




ii. Court found that P had no involvement in the movie so the possessory credit 




was misleading





ii. But, a significant portion of the story was in the movie so the “based upon” 




credit was appropriate: did not matter that most of the movie did not come from 




the short story 




f. Lanham Act §43(a)




(a) Civil Action





(1)  Any person who, on or in connection with any goods or services, or any 




container for goods, uses in commerce any word, term, name, symbol, or 




device, or any combination thereof, or any false designation of origin, false or 




misleading description of fact, or false or misleading representation of fact, 




which:




(A) is likely to cause confusion, or to cause mistake, or to deceive as to the 




affiliation, connection, or association of such person with another person, or as to 




the origin, sponsorship, or approval of his or her goods, services, or 





commercial activities by another person, or





(B) in commercial advertising or promotion misrepresents the nature, 





characteristics, qualities…of his or her or another person’s goods services, or 




commercial activities





Shall be liable in a civil action by any person who believes that he or she is or is 




likely to be damages by such act



g. Dastar v. 20th Century Fox p. 1065





i. Facts





a. Eisenhower wrote book about WWII and gave rights to P for series






b. P failed to renew the copyright on the series: became public domain






c. D made a modified version of the series and sold it as its own product   




ii. P sued for copyright infringement and reverse palming off 





iii. No copyright infringement since was in public domain  





iv. Issue: what does confusion as to origin of goods mean?





v. Supreme Court found that origin of goods meant the origin of the physical 




goods and not the content  





vi. To read more broadly, would create a perpetual copyright protection 





vii. Would also be difficult to determine the originator of the content



h. Substitution of another’s credit for P’s may be express reverse palming off: Montoro



i. Giving credit to some, but not all authors may be express reverse palming off: Lamothe 



j. Dastar signal limit to these





i. Copyright infringement context: copyer gives self credit (is that palming off?)





ii. 9th Cir in Cleary: not unless P’s work was bodily appropriated 





iii. Rejected by Supreme Court in Dastar, at least as to public domain works




iv. Thus, reverse palming off is not viable claim under Lanham Act §43(a) and 




probably under most state laws





v. But, might have claim where facts fall within §43(a)(B)
IX. Content Control


A. Introduction



1. Control of content is also a combination of contract and collective bargaining agreement and 


to some extent statutory/common law


2. Moral right of integrity: modification without permission can affect creator’s honor and 


reputation: U.S. has been reluctant to recognize the right through statutory law

B. Contract 



1. Best way to get control over content is through contract: can limit ability to change the work


2. Contractual approval, consultation and creative control rights are enforceable


3. Some courts imply obligation to notify public if work is modified


4. Implied obligation not to modify so credit would be false


5. Implied right to modify for expressly granted media


C. Collective Bargaining Agreements



1. Some guild agreements provide various types of creative control: Ex. DGA gives “director’s 


cut” and related rights


2. Granz v. Harris p. 1251



a. D deleted some content to fit P’s music on a smaller size record



b. Court implied contractual obligation to not modify the work so much as for the credit 



given to P to become false


3. Preminger v. Columbia Pictures p. 1256



a. P was given final cutting and editing rights of his movie




b. Producer made minor changes for the movie to be shown on television 



a. Court found “Final Cut” rights did not mean director had final cut for television: need 



to cut scenes to fit within allocated time

D. Society



1. Obscenity, Violence: 1st Amendment limitations 


E. Statute/Common Law



1. Moral right of integrity required under Berne convention art


2. U.S. has only expressly granted as to “work of visual art”


3. Other causes of action may provide equivalents:




a. Contract law: contract requiring credit may imply obligation not to so alter work that 



credit attribution is false: Granz




b. Copyright law: exclusive right to prepare “derivate works”: Gilliam




c. Unfair competition/Lanham Act §43(a): false designation of origin: Gilliam 



4. Gilliam v. ABC p. 1283




a. Facts




i. Monty Python had show in UK called “Monty Python’s Flying Circus”





ii. ABC showed it in US: had to cut out segments to allow for commercials



b. Court granted injunction against showing it




c. Basis was primarily in copyright: creating edited version was creating derivative work  



d. Cutting the films exceeded the scope of the license they had been given  




e. But, contracts usually assign the copyright and allow for editing so is hard to sue under 


copyright in most cases



f. Court also found that the editing violated the Lanham Act: created a false impression of 


the film’s origin




g. But, Dastar may eliminate this claim

F. Sexual Content



1. First Amendment limits government control over content


2. “Obscenity” may be controlled or banned


3. Miller v. CA obscenity test:




a. Applying contemporary community standards, work as a whole appeals to prurient 



(stimulating) interest



b. Measured by contemporary community standards, work depicts or describes in a 



patently offensive way sexual conduct specifically defined in applicable state law



c. Work, taken as a whole, lacks serious literary, artistic, political or scientific value


4. Luke Records v. Navarro p. 1352




a. “2 Live Crew” made song called “As Nasty As They Wanna Be”



b. Court found that song had serious literary and artistic value and was not obscene



c. Rejected argument that judge could determine that it had no serious artistic value




merely by listening to the musical work




d. Whether a work possesses serious value is not to be judged solely by the amount




of acceptance it has won within a given community 


5. FCC v. Pacifica Foundation p. 1374




a. George Carlin did filthy words routine on radio.




b. Supreme Court found that children have access to the media and there is a scarcity of 



spectrum space



c. Broadcast of merely “indecent” language can be regulated: is material that does not 



rise to level of obscenity



d. FCC can regulate when the media can be broadcast: Ex. 10 pm to 6 am



6. Gov’t can regulate material “obscene” as to minors, but not if also limits adult access to non-


obscene material: Ginsberg

G. Violent Material



1. McCollum v. CBS p. 1406




a. P killed himself after listening to Ozzy Osbourne song



b. Court found that D’s music was not directed or intended toward the goal of



bringing the imminent suicide of listeners




c. D did not owe any duty to P because suicide was not a reasonably foreseeable risk




or consequence of D’s artistic activities 


2. Weirum v. RKO p. 1443




a. Facts




i. Radio station had prize location





ii. Listener raced to location and caused fatal accident



b. Court imposed liability on the station




c. Found that a duty was owed to prevent the type of harm because the risk of harm was 



imminently foreseeable



d. The broadcast was designed to encourage listeners to speed to announced locations 


3. Rice v. Paladin Enterprises p. 1418




a. P followed the instructions in “Hit Man” and killed three people for money



b. Trial court found that D was protected by 1st Am.




c. Appellate court found D was not protected because in publishing the book, it 




intended to help people commit murder




d. Argument that the book was abstract advocacy entitling it to heightened 1st Am.



protection under Brandenberg was untenable 


4. Byers v. Edmonson p. 1438




a. Person saw “Natural Born Killers” and shot a store clerk




b. Court found that film could fall within incitement to imminent lawless activity 




exception and should have gone to jury for finding on the issue



5. First Amendment limits regulation


6. Media liability for acts of imitative violence: 




a. Generally, claims are for intentional tort or negligence, and liability has not been found



b. A “duty” to protect from criminal acts by third parties might arise when material is 



intended to cause imitative violence and such behavior is imminent and foreseeable: 



Weirum


7. First Amendment protects unless “incitement to imminent lawless activity”: Brandenberg



a. Speech directed or intended toward goal of producing imminent lawless conduct 




b. Speech likely to produce such imminent conduct




c. Not abstract advocacy, or directed to some indefinite future time

H. Statutory Interpretation 



1. Legislative intent: what courts attempt to discern; problem: what does that mean, and is there 


really such a thing?



2. Various approaches among courts; sometimes courts use a combination


3. Counseling: make clients aware of ambiguities, possible alternate interpretations affecting 


outcome


4. Litigation: 




a. Research particular court’s approach; or




b. Make arguments under as many approaches as possible



c. Appellate review of question of law is “de novo”


5. Selected approaches:




a.  “Plain meaning” except when it would produce injustice or ridiculous result (aka 



“Golden rule”)





i. If statute ambiguous, use other techniques





ii. Ex. legislative history




b. “Soft plain” meaning: use plain meaning unless there’s a convincing argument using 



other interpretive approaches that legislature intended otherwise 




c. “Purpose” approach: consider what wrong the legislature was concerned with and 



interpret statute to address that wrong



d. “Contextualism” approach: consider what was going on at the time of passage to 



determine purpose or meaning of terms



e. “Textualism”: focus on only the text; rejects legislative history




f. Judicial Gloss: judges sometimes add information/meaning to a statute




g. Cannons or presumptions of interpretation 


I. Defensive Aspects


1. Generally, challenge the elements of claim


2. Defamation/false light privacy:




a. Truth is not actionable: P has burden




b. Even if false, P must prove relevant level of fault (actual malice, negligence) by “clear 



and convincing” evidence




c. No identification of P



3. Intrusion: no reasonable expectation of privacy, not highly offensive



4. Public disclosure:




a. Facts were not “private” or not highly offensive



b. Disclosed material was of legitimate public interest



c. No identification


5. Right of Publicity: 



a. Not a use covered by the relevant statute or law: Ex. Advertising, for purposes of 



trade/use on products, etc.




b. Plaintiff’s identity not used: common law actions tend to cover broad subject matter



c. Action excluded expressly in statute: Ex. News, public affairs; broad exception in Cal 



Civ. Code §3344(a)(2)
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