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I. TOPIC 1 Introduction; Entertainment Industry Overview; Legal Method; Introduction to First Amendment Protection of Entertainment Properties

a. WHAT IS “ENTERTAINMENT LAW”?

i. Someone whose clients are in the entertainment industry

1. now its more specialized  

ii. WHAT SUBSTANTIVE LAW IS APPLICABLE?

1. contract law 

b. ENT industry structure – see the chart 

i. CREATORS (eg, SONGWRITERS, RECORDING ARTISTS, WRITERS, ACTORS, DIRECTORS, ETC.)

ii. PRODUCERS (ASSEMBLE RIGHTS, SERVICES, FINANCING, DISTRIBUTION; MANAGE PRODUCTION)

iii. FINANCIERS (eg, SMALL INVESTORS, BANKS, DISTRIBUTORS, EXHIBITORS)

iv. DISTRIBUTORS

1. bit motion picture distributors, a few independents, but not many, book publishers also 

v. MARKETING—

1. ADVERTISING & PUBLICITY

vi. RETAIL

1. EXHIBITORS, TV, RADIO STATIONS, STORES

2. WEBSITES (the internet) 

vii. TRENDS

1. CONGLOMERATION

a. Big companies in different industries with multiple legal departments and the lawyers are specialized in those 

b. And they are vertically and horizontally integrated 

2. GLOBALIZATION – income is from outside domestic territories 
3. TECHNOLOGICAL CHANGE—

a. MEDIA, DISTRIBUTION CHANNELS, CONVERGENCE

viii. Television

1. FIN SYN RULE: Up until 95 networks cant have financial interests in later syndication, the 
a. Production Companies--1995 federal law change: eliminates rules against syndication and production by the same company
b. in the 90s that was done away with and networks can have a financial interest – networks are now demanding to own shares of programs and if its successful the studio can demand a lot more money

c. Shift From "Deficit Financing" Paradigm Which Was Dependent On Syndication.
d. Networks Can Now On Syndication And Production.
e. Reality Shows -- Cheaper But No Backend.

ix. Motion pictures


1. cos produce movies themselves

2. they will get involved in cofinancing or get other projects 

3. studios want to share the risk and they become risk averse and partner with another financing source 

x. MUSIC PUBLISHING

1. MUSIC PUBLISHERS (e.g.Warner-Chapell, Universal Music, Sony Music)

a. PERFORMING RIGHTS SOCIETIES (ASCAP, BMI, SESAC).  LICENSEE-SIDE:  MUSIC REPORTS, INC.

b. NATIONAL MUSIC PUBLISHERS ASS’N (NMPA)

i. HARRY FOX AGENCY—MECHANICAL LICENSES


1. issues collects and pays these fees 

c. ASS’N of INDEPENDENT MUSIC PUBLISHERS (AIMP)

xi. RECORD COMPANIES – 4 of them 

1. UNIVERSAL, WEA (Warner) (bought by Bronfman), CAPITOL/EMI, SONY, BERTELSMAN MUSIC GROUP (BMG)(merging with Sony)

a. BOTH PRODUCTION & DISTRIBUTION

b. Many subsidiary labels 

2. “LABELS”

xii. TRADE ASSOCIATIONS

1. RIAA (chased after napster), SOUNDEXCHANGE

xiii. UNIONS

1. AMERICAN FEDERATION OF MUSICIANS (AFM)

2. AFTRA

a. Singers on records 

xiv. RETAIL:  RECORD STORES, RADIO, INTERNET (MUSICNET, PRESSPLAY), CABLE, SATELLITE

c. Topics to cover: SUBSTANTIVE ENTERTAINMENT LAW

i. POTENTIALLY, VERY BROAD

ii. SPECIFIC REGULATIONS

1. E.G. REGULATION OF AGENTS [e.g.,Deftones]

iii. CONTRACT LAW [e.g.Marx Bros]:  FORMATION, INTERPRETATION, PERFORMANCE/BREACH; LIMITATIONS ON REMEDIES

iv. PERSONAL RIGHTS, e.g.:

1. DEFAMATION [e.g. “Missing”] 

2. PRIVACY [e.g.”Panther”]

3. RIGHT OF PUBLICITY? [e.g.Marilyn, Bobblehead, “Rosa Parks”]

v. INTELLECTUAL PROPERTY/BUSINESS TORTS:

1. COPYRIGHT [e.g., “12 Monkeys”, Bolton, “Pretty Woman”] 

2. TRADEMARKS, UNFAIR COMPETITION [e.g., “The Animal”]

3. IDEAS?

vi. COLLECTIVE BARGAINING AGREEMENTS/LABOR LAW

vii. CREDIT ISSUES (INVOLVE COMBINATION OF THE ABOVE)[e.g. “Last Samurai”]

viii. EMPLOYMENT LAW [e.g. Jetta Goudal]

ix. FIRST AMENDMENT--LIMITATIONS ON REGULATION OF SPEECH

1. INCITEMENT:  MEDIA LIABILITY FOR AUDIENCE VIOLENCE [e.g.”Natural Born Killers”]

2. OBSCENITY [e.g., 2 Live Crew, “As Nasty as They Wanna Be”]

x. ANTITRUST LAW, CORPORATE LAW, TAXATION, ETC…

d. LEGAL METHOD—5 TYPES OF LEGAL ARGUMENT: 5 ways to make legal arguments.  So there are arguments based on:
i. TEXT 

1. What does the text and the language mean

2. Sometimes its based on a statute
3. Can have intratexutal arguments

4. How to attack textual arguments

a. multiple meanings

b. or a different plain meaning 

c. can say that the canon the other person is trying to apply does not apply

d. or other intratextual arguments

ii. INTENT
1. Start with the lang

2. But if unclear courts will use other things

3. Or other statutes

4. What did previous versions say, how did it change over time 

5. Drafting history 

6. Official or contemporary commentary

7. Ways to attack

a. can say the evidence is not sufficient 

b. or they didn’t intend it

c. intent doesn’t matter 

iii. PRECEDENT
1. Sometimes they are binding, but other times they are just influential

2. Ways to attack

a. dictum, not nec to holding of the case 

b. wasn’t a majority holding 

c. overruled

d. Distinguish on facts/distinguish for policy
iv. CUSTOM/TRADITION of the community 
1. Conflicting tradition
2. no supporting tradition 

v. SOCIAL POLICY
1. Favored by professors 

2. Makes a prediction and evaluations that prediction and says its good do it or its bad and don’t 

3. To attack 

a. that prediction is not accurate 

b. policy isn’t a purpose 

vi. PERHAPS STRONGEST ARGUMENTS USE MULTIPLE STRANDS TO SUPPORT THE CLAIM
e. ((((STATUTORY INTERPRETATION – never done in class
i. Legislative Intent:  That’s What Courts Attempt To Discern

1. Problem:  what does that mean, and is there really such a thing?

2. Various approaches among courts; sometimes courts use a combination

ii. Counseling

1. Make clients aware of ambiguities, possible alternate interpretations affecting outcome

a. Litigation

i. Research particular court’s approach; or

ii. Make arguments under as many approaches as possible

iii. Appellate Review Of Question Of Law Is “De Novo”

iv. Selected Approaches

1. “Plain meaning” except when it would produce an injustice or ridiculous result (aka “golden rule”)

2. If statute ambiguous, use other techniques, e.g. Legislative history

3. “Soft plain meaning”—use plain meaning unless there’s a convincing argument using other interpretive approaches that legislature intended otherwise 

4. “Purpose” approach—consider what “wrong” the legislature was concerned with and interpret statute to address that wrong.
5. “Contextualism” approach—consider what was going on at the time of passage to determine purpose or meaning of terms.
6. Textualism—focus on only the text (use dictionary?), rejects legislative history  (scalia/thomas)
7. Judicial gloss—judges sometimes add information/meaning to a statute
8. Canons or presumptions of interpretation

a. E. G.  “ejusdem generis” (general term limited by the specific terms listed before it); “expressio unius est exclussio alterius”  (inclusion of a specific term shows intent not to include others not expressly stated; i.e. A form of negative implication)))))
f. IS ENTERTAINMENT PROGRAMMING “SPEECH” PROTECTED FROM REGULATION BY THE 1ST AMENDMENT? Burstyn
i. Background: film industry isn’t that old, first film 1890 

1. from the beginning threatening 

2. orig needed a license to show a film and there were some morals 

3. in Mutual Film Corp the need to regulate was discussed and a state reg scheme was challenged and it wasn’t thought that the BORites applied to the states 

a. The Ct said the licensing scheme violated speech and went to the SC and Ct said movies is just a business 

b. Not to be regarded as part of the press 

c. So films were not speech 

ii. So it was sacrilegious and wouldn’t allow to show it

iii. Arguments that movies should be regulatable
1. IT’S JUST A BUSINESS
2. IT’S “ENTERTAINMENT”, NOT INFORMATION

3. IT CAN INFLUENCE BEHAVIOR

g. ENTERTAINMENT AS “SPEECH”:  BURSTYN v. WILSON
i. Facts

1. Italian film in which a simple woman sleeps with a bum (fellini) because she thinks he is st. Joseph.  

2. NY STATUTE REQUIRED LICENSE FROM BOARD OF EDUCATION IN ORDER TO EXHIBIT A FILM

3. AFTER CONTROVERSY ERUPTED, BOARD REVOKED LICENSE TO SHOW “THE MIRACLE” (ROSSELLINI); DISTRIB. SUED
4. Film is denied a license to be shown because of sacrilege.  

a. This is "prior restraint."  

ii. ISSUE:  DOES NY STATUTE VIOLATE 1ST AMENDMENT PROTECTION OF SPEECH?

1. ARE MOTION PICTURES “SPEECH”

a. MUTUAL FILM (USSC 1915) SAID No, it’s “BUSINESS, PURE & SIMPLE” (UNDER Ohio CONSTITUTION)[PRECEDENT]

b. GITLOW AND LATER CASES APPLIED 1ST A. TO STATES [LATER, CONTRARY PRECEDENT]
iii. court said that it’s a medium for communication for ideas, so it goes beyond a business 

iv. not a fine line between entertainment and information.  Not just informational speech 

v. FILMS ARE “A SIGNIFICANT MEDIUM FOR THE COMMUNICATION OF IDEAS” [CUSTOM/TRADITION?]

1. AFFECT PUBLIC ATTITUDES

2. EVEN IF THEY “ENTERTAIN AS WELL AS TO INFORM”

vi. STATE ARGUMENT:  FILM IS A BUSINESS FOR PRIVATE PROFIT [TRADITION/CUSTOM TO REGULATE BUSINESS?]

1. COUNTER:  SO ARE NEWSPAPERS, BOOKS, MAGAZINES, BUT THEY’RE “EXPRESSION” PROTECTED BY 1ST A. [CUSTOM DOESN’T APPLY?]

vii. STATE ARGUMENT:  FILMS HAVE “GREATER CAPACITY FOR EVIL” ESPECIALLY FOR YOUTH [POLICY ARGUMENT]

1. COUNTER:  AT MOST THAT MIGHT PERMIT SOME CONTROL, BUT NOT “UNBRIDLED CENSORSHIP”
2. it doenst permit complete prior restraint on a film as in this basis 

viii. To know in in general about first amendment 

1. 1ST A. FREEDOM NOT ABSOLUTE

a. CAN VARY PER MEDIUM

2. BUT normally PRIOR RESTRAINT STRONGLY DISFAVORED

a. BURDEN ON STATE TO SHOW THIS IS “EXCEPTIONAL CASE”

b. ONLY NARROW EXCEPTIONS PERMITTED
c. meaning can eventually punish, but not before the speech has occurred

3. obscenity can be regulated, but only because it is viewed as highly offensive and not considered speech 

a. something that appeals only to the prurient interest 
b. right now this is only sex, and not violence 
ix. STATE:  NO “RELIGION” COMMONLY UNDERSTOOD CAN BE RIDICULED

1. TOO VAGUE A STANDARD—WOULD PROTECT ONLY “VOCAL AND POWERFUL ORTHODOXIES” [POLICY ARG.]

2. COULDN’T AVOID FAVORING ONE RELIGION OVER ANOTHER, VIOLATING SEPARATION OF CHURCH/STATE (FREE EXERCISE)

x. The court really struck it down on a 1st amendment vagueness due process argument and there is no legitimate interest in protecting religion from distasteful views 

1. USSC:  STATE HAS NO LEGITIMATE INTEREST IN PROTECTING ANY RELIGION FROM DISTASTEFUL VIEWS

2. MIGHT HAVE AN INTEREST IN PREVENTING EXHIBITION OF OBSCENITY (IF CLEARLY DEFINED), BUT THAT’S A DIFFERENT ISSUE
xi. cartoons depicting Muhammad – a recent issue 

1. the Koran does not allow for depictions of Muhammad 
II. TOPIC 2 Representing Talent—Managers, Agents and Attorneys, and Their Regulation; Unions/Guilds.

a. Roles

i. ATTORNEY—

1. PROTECTS LEGAL INTERESTS, GIVES LEGAL ADVICE
2. sometimes hourly fee,

3. othertimes contingencies

4. 5% often

ii. AGENT—

1. SEEKS OR PROCURES EMPLOYMENT, STRUCTURES & NEGOTIATES DEALS
2. Seeks and procures employment for someone
3. Get $ based on commission 

4. 10% often

iii. PERSONAL MANAGER—

1. CAREER ADVICE, FROM DAILY MANAGEMENT TO STRATEGIC CAREER DEVELOPMENT
2. This was common in music biz, but now things have changed 

3. Typically get a commission based on percentage of revenue and more than agents 

4. There is no regulation, but usually it is 15-25% of revenue 
iv. BUSINESS MANAGER—

1. HANDLES MONEY ONCE EARNED
2. helping with investments and things like that

3. 5% maybe 

v. IN REALITY, ROLES OVERLAP
1. but each has a textbook role...but in reality they overlap...

vi. Ways to regulate these roles – see the drawing on back of Handout 1
1. In NY and CA there are statutory provisions to regulate these roles (mostly talent reps)

2. The guilds also regulate these roles 

vii. Generally on roles

a. Agents 

i. Often roles split up between negotiating terms for employees and lawyers who take those terms and prepare a K for those terms (i.e. the legal dept and the former the business affairs dept) 
b. For a new person its hard to find an agent so they get managers and agents have a large number of clients so new talent is used by a personal manager 

i. They also just watch out for the personal needs of the client

ii. Day to day management and strategic career development

b. TALENT REPS—AGENTS
i. Generally

1. They are in the business of sales

2. Definition: A person who procures or seeks to procure employment for someone 

ii. UNION REGULATION

1. The way it works

a. Agents are heavily regulated by unions through the union’s  “franchising” systems, and these franchise agreements regulate agents 

b. There is a franchise agreement that protects the talent that developed over the years in the SAG
2. Some terms under the Franchise system

a. MEMBERS AGREE NOT TO USE NON-FRANCHISED AGENT
b. the guild regulations are more detailed in some ways than the statutory regulations

c. Licenses under which agents agree to abide by specific union regulations
d. If an agent lacks a union “franchise,” the members of the subject union are not permitted to engage that agent to represent them.

e. Commissions are limited (can not take more than 10%)

f. Can’t own a company and represent the talent (unless Waiver by client).

3. UNION FRANCHISE AGRMT. REGULATES AGENTS

a. But is has lapsed for the big agencies 
4. An exemption in antitrust laws – a labor exemption 

a. DOES NOT VIOLATE ANTI-TRUST LAW (LABOR EXEMPTION).  H.A. ARTISTS
i. SC found that unions and agents were sufficiently involved in the employment process that the franchise agreement is protected under the antitrust laws
b. BUT Only employees can have unions and so theatre is a different industry
i. Nb:  IF A CLASS OF CREATORS ARE NOT “EMPLOYEES”, THEIR ORGANIZATION IS NOT IMMUNE FROM ANTITRUST LAWS (SO NO COLLECTIVE BARGAINING AGMT.)—SEE RING v. SPINA.

ii. In the movie business writers don’t have much power the producer can do whatever he wants with it and so writers are considered employees
iii. BUT In theatre the writer has the power and even if the producer develops a project, if they want to work with experienced playwrights, they agree the writer owns everything 

iv. There is a dramatist guild that represents playwrights and in Ring the court said the producer vs. dram guild and practice of DG must use a standard form K.  rather than sep K like with other guilds, they have a std K and if they want to hire DG they have to use that K and its protective.

v. And a producer in Ring inherited a show and he says he was forced into this K – min based production K.  
vi. And the defense is no, the DG is rep employees and writers as union and covered by labor exemption as in the movie business
vii. And Ct held NO! that playwrights are not employees and not subject to this labor exemption as in the movie business
viii. So to be represented by a union you must be an employee 

ix. Anti-trust rules still applied to Dramatists Guild because not a “labor group” as no employee-employer relationship between playwright-producer
x. Court threatens to strike down the structure.  This led to change.  Agreement between producer and author is now the approved production agreement (APA).

iii. STATE LAW REGULATION—

1. NY and CA, the states with the largest concentrations in the E-industries, have enacted legislation to control agents. Both states require licensing of agent to be an agent and if one fails to register and be licensed it carry severe consequence

2. Agents in CA 
a. “TALENT AGENCY” REQUIRES LICENSE according to the CAL.LABOR CODE §1700.5
i. For any “OCCUPATION” OF PROCURING OR ATTEMPTING TO PROCURE EMPLOYMENT OR ENGAGEMENTS
ii. CONTRACT BETWEEN ARTIST AND UNLICENSED TALENT AGENT IS VOID.  BUCHWALD.

1. Recent decision this summer tho says it might be severed 

b. EXEMPTIONS 
i. FOR PROCURING RECORDING CONTRACTS  §1700.4 

1. so things like song writing contracts are not exempted, so music publishing is included 

2. but if selling existing properties or copyrights, that is not employment

3. so selling rights, vs selling services – services you cant do, but rights you can 

4. so selling an existing screenplay that would be ok

5. but if it’s a specific screenplay (speculating make money) when you sell those they usually deal with further rights and there are further services or writing involved, unless it is clear no further writing then no work  

ii. EXCEPTION FOR MANAGER, ETC. ACTING “IN CONJUNCTION WITH, AND AT THE REQUEST OF” LICENSED AGENCY.  §1700.44(d).

1. Another exception if a manager is acting at request of a licensed agent

2. So can act in conjunction with or at request of a licensed agent

3. in many cases in real work lawyers are really involved in negotiating the deal but as long as talent has licensed agent and working with it then that’s ok

4. case with Roseanne and manager took place in deals but she had an agent so its ok 

5. Wesley Snipes also

iii. The talent agent act doesn’t apply if you are an employer, so production agency is ok because they are an employer 

1. so if they engage talent themselves and if its legitimate then its ok    
c. NO EXCEPTION FOR “INCIDENTAL” PROCUREMENT.

i. WACHS SUGGESTED MIGHT BE A “CENTER OF GRAVITY” APPROACH PERMITTING INCIDENTAL PROCUREMENT

ii. CHURCH NARROWED, 
iii. LATER CASES REJECTED.  WAISBREN, DEFTONES.

d. Penalties

i. MANAGER MAY BE REQUIRED TO REPAY ALL COMMISSIONS FROM INCEPTION. 
ii. VIOLATION OF ACT NOT CRIMINAL §1700.44(b)
1. tho it used to be

e. NO MAXIMUM FEES, BUT APPROVAL OVER FORM AGREEMENTS what does this mean?
f. LABOR COMMISSIONER HAS INITIAL JURISDICTION re DISPUTES  §1700.44(a)
i. including over fact if they actually have jdx

ii. courts are deferential to administrative agency’s interpretation of code.

3. Agents in NY

a. State regulation – NY GEN.BUSINESS LAW

b.  “EMPLOYMENT AGENCY” REQUIRES LICENSE
i. like CA

ii. includes theatrical employment agencies

c. EXCLUSION FOR MANAGERS WHO “INCIDENTALLY” SEEK EMPLOYMENT. §171(8)

i. unlike CA says theatrical agency doesn’t deal with the shows themselves of the artists 

1. so if manager a theatrical artics you are a manager but incidentally there is employment in new york there is an incidental procurement section

2. Activities limited to career development okay w/out license. This is essentially another way of saying that incidental procurement by Managers is allowed in NY
d. BUT NO SPECIAL “CARVE OUT” FOR SEEKING RECORD DEALS, WHERE NOT DONE INCIDENTALLY BY A MANAGER.  SEE PINE.
i. much different than CA

ii. So if record manager record deals cannot be done without a license

e. Penalties

i. CRIMINAL PENALTIES
1. can do jail time and fines
2. misdemeanor usually

3. not like CA 

f. COURTS HEAR CLAIMS re UNLICENSED AGENTS
i. also not like CA where it’s the labor commissioner 

g. Statutory limitation of FEES TO 10%.  §185(8)
i. unlike CA there are limits on amounts of fees charged

ii. for theatrical fees can be 10% but orchestra can go higher

iii. so its stat regulated

h. STATE LEGISLATORS PASSED BILL THAT WOULD COMPLETELY EXCLUDE “PERSONAL MANAGERS” FROM STATE TALENT AGENT REGULATION 

i. DETAILED DEFINITION OF “PERSONAL MANAGER”

ii. AIMED AT MODEL’S MANAGERS/AGENCIES

iii. And this is primarily for models, getting a modeling thing

iv. But it was vetoed

v. In 2006 there is a new bill that would exclude managers of models from agent regulation 

4. Class Hypos and CASES  page 5
a. Hypo 1

i. She is mostly advising the clients but does attempt to get recording agreements and this is a type of employment

ii. But record recording contracts are different.  For Deftones, it was a different situation because it was performances the manager found.

iii. CA 1700.4 p 1290

1. in defining talent agencies: says generally if involved in procuring employment you need a license, and not if it’s a record contract

2. the reason for the difference: part might be traditionally this is what nonagents did.  

iv. So she does not need to be licensed 

b. Hypo 2

i. Yes she should be, this seems more like Deftones
ii. There park got them record deal and gigs
iii. The case
1. manager sues once terminate K

2. He sues for money

3. and the band go in front of the labor commissioner to have K voided

4. this is a common thing – band stops playing, manager sues, and band goes to labor commission 

5. The last agreement was in 94 and the last gig was in August 94 and didn’t file claim until feb 97 and there is a 1 year SOL 

i. But the ct says the SOL is attempt to get commissions is a violations of the statute and that triggers the SOL 

ii. After Styne (once it is a defense SOL might not even apply) the SOL might be meaningless  

iii. So this court and CA SC have a liberal interpretation of the one year SOL 

iv. There is often deference to an administrative agency 

6. Park didn’t commission the gigs, they wanted record deals and you don’t need a license for that 

i. He said that I didn’t get money from gigs and the court says the lang of statute is seeking or procuring employment, you don’t actually need to get money for it

ii. You don’t need to be directly compensated for it 

iii. CA Ent commission thought about this issue and didn’t think it should be a carve out, so this supported the court’s interpretation 

iv. Also looked to purpose of statute because its remedial and they are going to construe it liberally to achieve its purpose 

7. He only got gigs to get record deal – but according to Waisbren it doesn’t matter, even if its incidental that requires a license as well 

i. Wachs – in 93 there was a constitutional challenge of the statute: occupation of seeking or procuring employement is vague: 

a. court  - no way 

b. we look at whats happening as a whole

c. so they suggested there was an exception for it

d. but it wasn’t clear and it was dicta and courts reject this idea

ii. and in Waisbren the court said there is no carve out for incidental employment, even if it’s a minor part of what you do it violates the statute 

Park V. Deftones.  The Deftones Leave Their Manager, Park.  

Case is on appeal from summary judgment against park, on the ground that the management contract between them was void.  

Violation of the talent agencies act by securing performance engagements without being licensed.. Park had sued for nonpayment of commissions.

Last gig is in 1994, park files in 1996.

1997 -- action before the labor commission as the labor commissioner has initial original jurisdiction.

Parks asserts that the deftones defense is untimely because it was not filed within one year of the violation.

Court finds it is timely because assertion of the claim for unpaid commissions is itself a violation of the agency's act, and thus the defense is timely filed within a year of the last violation.

Further, there is no statute of limitation on defenses.

Policy: prevents a legal contract being enforced by timing the suit to evade the statute of limitations.

Legislative purpose: remedial legislation.  To be interpreted liberally to achieve protection of artists.  The legislative history considered the possibility of not needing a license if no commission is paid; however, it was decided that the conduct of procuring engagements is culpable with or without commission.  Cf. The laurie case.

Parks #2 argument: incidental procurement -- record deal is the goal.

No carve out in california.

History (or future) of incidental procurement.  Wax v. Curry -- manager challenges the statute in that "occupation" is constitutionally vague.  California appellate court suggests that incidental is okay.  Waisbren follows.  Labor commission decision allows the incidental procurement of a couple of concert dates which led to a record deal.

c. Hypo 3 continue page 5
i. There is no carveout for lawyers.

ii. Ls can seek record deals but there is no lawyer carve out for the statute, they aren’t given special treatment

iii. So he should be licensed 

iv. So if lawyers involved in seeking or procuring employment and even if its incidental they must be licensed

v. Used to be criminal in CA, still is a misdemeanor in NY

vi. Basically the idea here is there is no incidental procurement exception in CA

vii. Styne – CA SC decision 

1. Connie Stevens and Styne was her personal manager and he got her a gig to sell her cosmetics on the Home Shopping Network and she agreed to give him a 10% commission and she didn’t pay

2. he took a position that it wasn’t procuring employment, he was procuring a way for her to sell her cosmetics

3. jury for Styne but TC said new trial if Talent Act applies and COA reversed and said lost because no SOL and went to CASC

4. CASC said a SOL doesn’t bar a defense 

5. Then ct said who gets to decide if within act and said the labor commission decides if they have jdx 

6. stevens didn’t want labor commission to decide but ct said no

7. CT said SOL didn’t bar raising argument, BUT it has to go back to the labor commission and they can fight it back up the court chain 

d. Labor commission cases 

i. deal with consequences of incidental procurment

ii. some have said the K is void from the beginning 

iii. some cases say the manager will have to disgorge and pay back what already got

iv. sometimes labor commission (LC) is literal and harsh

v. but LC can have some discretion to structure an appropriate remedy 

vi. some LC have been more protective of manager 

vii. Jewel Case

viii. Agreement is void, but you mr manager don’t have to give money back because you got her a record deal

ix. Some cases said if its defense then no SOL, but there are some appellate cases say that if trying to get disgorgement and get money back can only go back one year

x. most recent decision 

xi. Marathon v. Rosa Blasé in strong medicine had dispute with manager and mgr might have gotten her some gigs and blasé said the agreement is void and disgorge and the court said

xii. Ks can be severable, so part of K might be void, but not all of it 

xiii. So enforce the legal part and not illegal part unless cant distinguish between the 2 parts 
xiv. so the law is in a state of disarry

e. Hypo 4

i. See Agents in CA

f. Case about NY Law Friedkin
i. Engaged for speaking engagement – to give lectures

ii. And Friedkin was a film director 

iii. Made this deal and didn’t show up for some and had dispute and Friedkin sued for return of commissions

iv. Saying K was invalid under NY law and also more than 10%, it was 30%

v. Read between the lines here: the defenses were these are not theatrical engagement, speaking engagements are not enough 

vi. This court said there was nothing going on here besides him being an agent, he was an employment agency and 

vii. They wouldn’t even give the D a trial, they gave Summ judgment to Friedkin, it was clear all that was going on was securing engagements and then the K was unenforceable and he gets his $ back
5. Other Cases
a. Raden

i. The stat then called agent an artist manager, so was he an artist manager or not

ii. The stat was a little different at that time 

iii. In this case he had a K wouldn’t get engagements which prob helped him 

iv. Piper Laurie entered into this agreement when she was a minor 

v. She terminated and disaffirmed the agreement 

vi. Contracts with Minors under CA law are voidable 

vii. Normally parents sign off for minors and court says that mother here isn’t a minor so why isn’t it ok 

viii. They decided that this guy was just a manager and there was K requiring employment and if the K was a sham the fact said wont get employment wouldn’t protect him

ix. But it wasn’t a sham he was just trying to develop her career and not to secure employment

x. And at least under the stat at that time he was ok 
b. Buchwald

i. The Jefferson Airplane case 
c. Personal MANAGERS 

i. Primarily advise, counsel, direct and coordinate the development of the artist’s career. 

ii. They advise both in business and personal matters, frequently lend money to young artists and serve as spokespersons for the artists.

iii. But the important parts of manager K deal points:

1. Term 

a. K btwn artist and manager usually at least one year in length, up to 7. Alternatively, can tie the length of K to performance benchmarks.

b. manager would want it to be reasonable and have options to extend 

c. talent would want it to be short esp if not est manager
2.   The commission
a. This is imp

b. and can be from 15%-25% and its been higher

c. might have an increase if make more money later 

3. What income does the manager commission

a. K also defines the type of income commissionable: 

i. Gross income. 

ii. Exclusions: Some money just passes through artist (ex. Advance for record production expenses). 

b. manager wants it to be broad and often it is

c. maybe exclude things before even have manager 

d. and the base on which the percentages apply can be reduced
e. Accrued v. Paid -- something to watch. 
i. Recording company policy: advances are not earned (accrued) until royalties are collected.  
4. What does the manager continue to commission after the term of the agreement 

a. Sunset provision: governs commission after the expiration of the agreement. 

b. does the manager get something from money received later

c. usually he does but the talent will negotiate for declining commission over time

d. and the chances are he or she has someone else 

5. PERSONAL MANAGER CONTRACT HYPO page 6
a. Question 1

i. Working through it

1. K says manager will be paid commission of 20% of gross income 

2. reading the K and gross income definition is broad include advances 

i. READ THE WHOLE K AND LOOK AT NOTHWITHSTANDING CLAUSES on P 312-314
ii. And this provision says the manager would be entitled to a commission, but it would be net costs 

ii. This hypo is not too hard 

1. GET THE ACTUAL ANSWER – might be 8K

b. Question 2

i. This requires looking at the sunset provision 
1. Par. 3.D.:  “After the expiration of this Agreement, Manager will receive the Commission with respect to all engagements and agreements entered into or substantially negotiated during the Term (“Post Term Earnings”) as follows:

i. first year and second year-commission less 5%; and

ii. thereafter Artist shall not be obligated to pay Manager any compensation
2. So working through it

i. This is not for new agreements, only for old ones negotiated during the term 

ii. But this K is during the term so he is entitled to something

iii. So this means if money was in 2005 it is more than 2 years after the term and it would be ok
iv. Lets say that it would happen in December 04, then how much would he get 

v. Some might think its 15% and then 10% in the second year

vi. But you could read it to say that its 5% of the commission

vii. The point: there is ambiguity in this language and it favors the manager probably 

3. the bottom line tho, given there is ambiguity, the question will be, what is the intent of the parties and the judge might try to resolve it internally, but intent is huge 

i. might look to industry practice 

ii. cannons of construction – often against drafter

4. practice and custom might have been to be reduce it 5 and then 10% 
ii. Could have been more clear PERSONAL MANAGER CONTRACT HYPO—REVISED LANGUAGE

1. Par. 3.D.:  “In lieu of the percentage specified in Paragraph 3.A. above (one where get 20%), after the expiration of this Agreement, Manager will receive a Commission (“Post Term Earnings”) equal to the following percentage of Gross Income with respect to all engagements and agreements entered into or substantially negotiated during the Term (“Covered Agreements”) received by, credited to or recovered by Artist during the indicated year:  
i. (i) first year after the expiration of the Term,  15%, 
ii. (ii) second year after the expiration of the Term, 10%.  Thereafter Artist shall not be obligated to pay Manager any commission with respect to Covered Agreements or otherwise.

d. TALENTS REPS--ATTORNEY

i. Vs. Agent

1. An attorney acts on behalf of a client, which can create an agency relationship, a fiduciary duty and a duty of care. But they are NOT a talent agent.

2. If an attorney seeks or procures employment, they are acting as a talent agent (diff. From general agent and can’t do this in CA w/out a license)

ii. Generally, an attorney has a FIDUCIARY DUTY AND DUTY OF CARE—  
1. DAY v. ROSENTHAL (SEE ALSO, CROCE, CB. Pp. 50 & 102)

2. DUTIES OF COMPETENCE & LOYALTY

3. BROADER DUTY TO EXERCISE DUE CARE TO PROTECT A CLIENT’S INTERESTS

4. BREACH OF DUTY IS NEGLIGENCE
iii. Conflicts of Interest 
1. Day – what a lawyer should not do 

a. Her lawyer was a biz manager, in other capacities and he did all kinds of bad stuff.  She sued him for lots of things and got a large damage judgment.

b. Rosenthal refused to hand over files but eventually he had to pay 

c. He would enter into transactions with his clients, with their money they didn’t know about 

d. Not tell about conflicts

e. Retainer gave him 10% of everything 

f. Case talks about basic duties of atty to clients

g. Duty of competence isn’t all that demanding, show ordinary skill and competence

h. And also have broader duties of due care and fiduciary duties 

i. And breach can be negligence 

j. And court says atty must exercise ordinary skill, but also protect in all ways 

k. He failed to disclose conflicts, commingled funds
l. Just generally breached duty of loyalty, conflicts, and committed torts and for that

m. His insurance co had a lot to pay 

2. CONFLICTS OF INTEREST:  RULES OF PROFESSIONAL CONDUCT Generally
a. often Ls will be hired BECAUSE OF their conflicts

b. But there are risks and some severe consequences.  

i. lose work 

ii. disbarred

iii. claims like the ones against Rosenthal – civil tortuous actions 

iv. conflicts can also become a defense in action to collect fees 

v. See more below 
vi. 3-300:  BUSINESS TRANSACTION WITH CLIENT

1. FAIR & REASONABLE TERMS

2. WRITTEN ADVICE TO Client to SEEK INDEPENDENT COUNSEL

3. WRITTEN CONSENT TO TERMS 

vii. 3-310: When multiple clients – 2 types of conflicts 
1. DIRECT CONFLICT:  
i. REPRESENTING MULTIPLE CLIENTS IN SAME TRANSACTION WHERE INTERESTS ARE ACTUALLY OR POTENTIALLY ADVERSE--
ii. Need informed written consent after full disclosure of actual or potential problems
a. INFORMED WRITTEN CONSENT 3-310 (C)
b. Disclose conflict

c. Reasonably foreseeable consequences in writing

d. Then get consent in writing not withstanding that warning

iii. And even then sometimes conflict is so direct cant do it anyway 

a. E.g. both parties in same transaction 
iv. Example: representing more than one client in a deal.  If one lawyer represents an entire band, there is a conflict of interest between the lead singer or songwriter and the rest of the band.
2. INDIRECT CONFLICT:  
i. LEGAL, BUSINESS, FINANCIAL, PROFESSIONAL OR PERSONAL RELATIONSHIP WITH ANOTHER PARTY IN A TRANSACTION, OR WHO WOULD BE SUBSTANTIALLY  AFFECTED BY THE TRANSACTION, OR IN THE SUBJECT MATTER OF THE TRANSACTION—
ii. Need WRITTEN DISCLOSURE 3-310(B)
iii. various types of relationships in other transactions

a. e.g. if the person involved in transaction is boyfriend 

iv. Reasons: worried about undivided loyalty 

v. Don’t need written consent, but do need written disclosure 
vi. Example: past business deal with the studio and current representation of an actor for a contract with the studio.
vii. Example: paid by a third-party (lawyer is a "producer" to be paid by the studio in lieu of the percentage of the artist fee.)

3. Confidentiality is a factor3-310e 

i. L cannot without informed written consent of the client or former client accept employment adverse to the client or former client where, by reason of rep of the client or former client the L has obtained confidential information material to the employment 

4. See his flow chart in handout 1 page 3
5. Class Hypos – Attorneys 
i. Hypo 1

a. Yes, contingency fees are permissible if some speculation about time required
b. under ABA rules fee must be reasonable

c. Under CA 4200 deals with this

d. The fee cannot be unconscionable looking for what people do

e. 3-5% is not unusual fee for these things 

ii. Hypo 2

a. Might be permissible

b. 3-310f said Ls can be paid by a third party, if it is disclosed and otherwise complies with conflicts rules and confidentiality

c. also no appearance of impropriety (I think) 

d. and informed written consent

e. also might be 3-310b problem – a relationship with party in the same matter 

f. If you are securing the employment, you have a problem under the Talent Agents Act

iii. Hypo 3 (Atty asked to be manger) 

a. Doesn’t seem like it’s a violation 

b. But it is a biz transaction

c. Must be:

d. Fair and reas terms

e. Full written disclosure

f. Written consent

g. Can hire a lawyer

h. And comply with 61-47 disclose rate, fees, statement the rates are negotiable

i. there is a lot of regulation on it 

j. but unsettled and risky area 

iv. Hypo 4

a. This is a potential direct conflict

b. and get informed written consent under 3-310© 

c. maybe economic conflicts as well 

v. Hypo 5

a. This is another type of potential direct conflict

b. 3-310© 

c. so need written consent from both clients in this situation 

iv. Ethics/DECEPTION IN NEGOTIATIONS – rules are surprisingly vague 
1. LAWYERS ARE SUBJECT TO THE LAW, e.g. MISREPRESENTATION, FRAUD

a. TORT LAW:  
i. DAMAGES & OTHER REMEDIES, 
ii. FOR INTENTIONAL OR NEGLIGENT MISREPRESENTATIONS  FOR PURPOSE OF INDUCING ACTION OR INACTION IN RELIANCE

b. CONTRACT LAW:  
i. Fraud misrepresentation can lead to AVOIDANCE OR REFORMATION OF THE CONTRACT, 
ii. FOR EVEN AN INNOCENT MISREPRESENTATION OF A MATERIAL FACT THAT INDUCES ASSENT

2. Puffing should never be reasonably relied upon

a. LOOSE CATEGORIES OF “CONVENTIONALIZED LIES” UPON WHICH NO ONE SHOULD RELY (“PUFFING”):  EXAGERATION OF VALUE, FUTURE FACTS, OPINIONS (ESPECIALLY ABOUT QUALITY, VALUE)
3. Example: attorney tells an actor is certain director will be on the picture of the actor signs.  If this representation "induces assent", then fraud and misrepresentation can result.  Cf. "puffing."
4. LAWYERS ALSO SUBJECT TO SPECIAL REGULATION

a. COMPLICATED BY DUTIES TO CLIENT, SUCH AS CONFIDENTIALITY AND ZEALOUSNESS
b. These can complicate relationship to other party in transaction 

5. Specific Rules: 

a. ABA MODEL RULES 
i. Be honest: 

1. 4.1:  IN THE COURSE OF REPRESENTING A CLIENT A LAWYER SHALL NOT KNOWINGLY:

i. (a) MAKE A FALSE STATEMENT OF MATERIAL FACT OR LAW TO A THIRD PERSON; OR

ii. (b) FAIL TO DISCLOSE A MATERIAL FACT TO A THIRD PERSON WHEN DISCLOSURE IS NECESSARY TO AVOID ASSISTING A CRIMINAL OR FRAUDULENT ACT BY A CLIENT, UNLESS DISCLOSURE IS PROHIBITED BY RULE 1.6.
ii. Confidentiality: 

1. RULE 1.6 GENERALLY MAKES ALL INFORMATION RELATING TO REPRESENTATION CONFIDENTIAL
iii. But puffing is ok except in California 
1. COMMENT TO RULE 4.1:  “…CAN DEPEND ON THE CIRCUMSTANCES.  UNDER GENERALLY ACCEPTED CONVENTIONS IN NEGOTIATION, CERTAIN TYPES OF STATEMENTS ORDINARILY ARE NOT TAKEN AS STATEMENTS OF MATERIAL FACT.  

i. E.g. ESTIMATES OF PRICE OR VALUE PLACED ON THE SUBJECT OF A TRANSACTION…ARE IN THIS CATEGORY.

2. CAL. DOESN’T HAVE THIS RULE, 

i. BUT SEE CAL. BUS.& PROF.CODE §6106:  “THE COMMISSION OF AN ACT INVOLVING…DISHONESTY…CONSTITUTES A CAUSE FOR DISBARMENT OR SUSPENSION…”
III. TOPIC 3: Various Duties; like Fiduciary Duty; Artist and Publisher, etc. and Obligation to Exploit.

a. FIDUCIARY DUTY – special duties of a relationship/lawyer 
i. DEFINITION: "Broadly stated, a fiduciary relationship is one founded upon trust or confidence reposed by one person in the integrity and fidelity another."
ii. IMPOSED BY LAW IN CERTAIN CONFIDENTIAL RELATIONSHIPS 
1. e.g. ATTORNEY-CLIENT
iii. ARISES “BY AGREEMENT” (OR IMPLIED AGREEMENT) WHERE A PERSON VOLUNTARILY ASSUMES A POSITION OF TRUST AND CONFIDENCE. 
1. For a lawyer – reasonable reliance:
a. “WHEN A LAWYER DEALS WITH PERSONS WHO…HE HAS OR SHOULD HAVE REASON TO BELIEVE RELY ON HIM.” 
b. CROCE
i. D Lawyer purported to advise P Croce about K whereas lawyer was repping the record company. D’s introduction as a “lawyer,” his explanation to P of the legal ramifications of the contract, his interest as a principle in the transaction, his failure to advise P to obtain outside council and the P’s lack of independent representation establish a FIDUCIARY DUTY on the part of D and a breach of that duty.

2. From a relationship: 

a. partners

b. joint venturers

c. part of a corporate structure

d. they can arise in less formal situations than that

e. A “RELATIONSHIP…FOUNDED ON TRUST OR CONFIDENCE REPOSED BY ONE PERSON IN THE INTEGRITY AND FIDELITY OF ANOTHER…”  
i. MELLENCAMP. 
iv. The Duty

1. DUTIES OF FAIRNESS, 
2. GOOD FAITH & 
3. LOYALTY
v. Penalties

1. BREACH IS A TORT, 
2. And CONTRACT BREACH
3. There can be punitives

vi. What would it mean to say that there is a breach of fiduciary claim 

1. Trust relationship is a strong one, and implies something not in K 

2. The reason they would do this so that they would get tort damages 

3. Longer SOLs if tort and there may be other, stronger remedies like punitive damages 

vii. Various Relationships: RELATIONSHIP BETWEEN AUTHOR/PRODUCER AND PUBLISHER/DISTRIBUTOR

1. Core relationship between author and publisher

a. Contractual 

i. want to make sure there are obligations to one another 

ii. need something in writing for exclusive grant of rights 

iii. would provide for author’s obligation to provide something, if music could be obligation to write a certain amount of songs 

iv. publisher will give an advance and some kind of royalty, but not a whole lot else 
b. So if publisher doesn’t pay the author, what would they have a right to do?

i. Sue for breach of K and damages 

2. But GENERALLY, NO FIDUCIARY DUTY BETWEEN AUTHOR AND PUBLISHER: For authors, Courts don’t normally find a FR in publishing deals 
a. MELLENCAMP:  A “PURELY COMMERCIAL RELATIONSHIP” IS CONTRACTUAL, NOT FIDUCIARY
i. He said there was a fiduciary relationship
ii. This case is in here to explore if fid duty between publishers and authors 

iii. Mellencamp said the relationship is always FID and Riva said it was never FID

iv. Good faith is usually implied

1. So there is an obligation that is implied 

v. The Court here finds there was no FDuty so there was no breach of it

vi. Van Valkenburgh is the NY case that said no FD for author and publisher 

1. Publisher did breach an obligation, but no fiduciary duty and then highest court said in this particular case there was no FR.  

2. Riva said there was none ever from this case and the court says no 
3. Court said to MC that the cases he was talking about do not involve fiduciary duty, they are breaches of K

b. RIGHT TO COLLECT MONEYS AND PAY ROYALTIES DOESN’T AUTOMATICALLY CREATE A FIDUCIARY RELATIONSHIP.  
i. SEE ALSO “ROGER RABBIT” (WOLF).
ii. Wolf in CA

1. wolf wrote a novel who censored roger rabbit and he gave Disney rights to roger rabbit and it was called who framed roger rabbit and also a merchandising agreement 

2. he had a lot of problems with Disney

3. but he had a right to audit the books and records this ended up in a lawsuit and not settlement

4. Disney failed to give records, disclose revenues – and wolf said breach of FD (and Breach of K)

5. The court talks about how broad FD is.  

6. The Court says the Kral right to contingent compensation in control of another does not create a Fiduciary relationship

7. every K has an implied covenant of good faith and fair dealing which might work, but it does not create a Fiduciary relationship 

8. ultimately the court finds tho Disney in control of books and obligation to wolf 

9. there is no FR to be violated 

i. although there is a dissent 

ii. supplement says no joint venture or partnership they are trying to exclude contractually that they are fiduciaries 

iii. However, in Patent law it seems it’s a little different 

1. Drug co didn’t account the way they should have and then asserted a breach of FD and the jury agreed and gave 200 million for punitives – and only get that for tort 

2. D raised the cases we are talking about, and the court distinguishes patent cases 

3. There is a secret that is being exploited 

4. And they said roger rabbit case is distinguishable 

c. CONTRACT GRANTING EXCLUSIVE RIGHTS TO EXPLOIT IN EXCHANGE FOR ROYALTIES MAY IMPLY OBLIGATION TO MAKE REASONABLE EFFORTS TO EXPLOIT.  
i. THAT IS CONTRACTUAL, NOT FIDUCIARY DUTY.  MELLENCAMP. 

3. Fact Patterns where Publisher might be liable for it
a. Intent to injure without cause: PUBLISHER’S ACTS WITH SOLE PURPOSE OF INJURING AUTHOR MAY BE INTENTIONAL (“PRIMA FACIE”) TORT.  SCHISGALL (DISCUSSED IN MELLENCAMP).
i. Intent to injure without cause is PFTort 

ii. Schisgall was a case where NY court said it 


1. Publisher did a bunch of things to hurt the author, without a business purpose, refused to do things (reducing printing) and court said it created a tort liability in addition to breach of K 

2. They intentionally created injuries

3. You don’t need to find a FD here, just a duty not to injure the other person 

b. Other case have found where a publisher refuses to go after an infringer the underlying author has the standing to go after the infringer

i. but this is not a result of FDuty 

ii. The beneficial owner of the right has the right to go after copyright infringer, even tho the publisher owns the rights 

b. IMPLIED OBLIGATION TO EXPLOIT 

i. There is an IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING IN ANY CONTRACT.
1. Cardozo inferred an implied obligation in the K

a. the obligation is if you get an exclusive share of the proceeds there is an implied promise to use reasonable efforts to actually market the material

2. Obligation to exploit comes from: GRANT OF EXCLUSIVE RIGHTS IN EXCHANGE FOR ROYALTY/PARTICIPATION MIGHT IMPLY OBLIGATION TO MAKE REASONABLE EFFORTS TO EXPLOIT. MELLENCAMP. 
a. ESPECIALLY WHERE THE IMPLIED OBLIGATION IS NEEDED IN ORDER TO FIND AN ENFORCEABLE AGREEMENT, i.e. TO CREATE MUTUALITY OF OBLIGATION.  LUCY, LADY DUFF-GORDON.
i. There was intent for K and there would be none without implied GF

b. GOOD FAITH EFFORT IN INITIAL PROMOTION 

c. EXERCISE GOOD FAITH BUSINESS JUDGEMENT RE FURTHER PROMOTION.  ZILG. 
i. PH didn’t know what Zilg would do and even got book of the month club the biz club to use it 

ii. The DuPonts find out about this and the BOMC decides not to use it

iii. Then PH cuts market and fail to supply even the demand that existed for it 

iv. There was some obligation to promote book, but it wasn’t breached 
v. There must be a chance to get market success 

vi. Exercise in good faith business judgment needs to be implied

1. There was still an initial printing etc and that is GF BJ.  

2. So Zilg was out of luck 

vii. What if K had said can refrain from publishing book

1. Then in CA law that is a limitation on GF obligations 

2. But there is caselaw that says if a party can do something in its discretion then there is also an implied covenant to exercise that discretion in good faith 

3. BUT there is some caselaw that says: NO OBLIGATION OF GOOD FAITH WILL BE IMPLIED IF CONTRADICTED BY EXPRESS CONTRACT LANGUAGE AND NOT NECESSARY TO MAKE AGREEMENT ENFORCEABLE.   WAITS.
a. so if the language must be very clear or the court will infer things like good faith and honesty

4. AGREEMENTS TO DO MORE WILL BE ENFORCED, IF SPECIFIC ENOUGH.  CONTEMPORARY MISSION. 
ii. Hypos Exploitation see page 8
1. Hypo 1
a. The issue is under Zilg GF and FD and that requires a first printing an ad budget for reas chance at success and if Big Pub in light of audience gave it enough to reasonably achieve that then didn’t breach.  Looks like Big Pub would prevail on that one.

b. Sounds like BJ to decide to push the book to pay a lower royalty, doesn’t sound like bad faith, but on the other hand if artie can persuade a court that they were acting with purpose to harm him then that would succeed so its hard to say how this one will come out 

c. If there is an express Ktral performance and they don’t do that then its enforceable

i. So if the Publisher failed to nationally promote the book then that is breach of K 

2. Hypo 2

a. For Her

i. Rocker relied on cybermusic exclusively to sell her music 

ii. Tough to make the FD argument 

iii. Implied obligation for good faith for initial release and then BJ thereafter and they didn’t do that 

b. Against Her 

i. She wouldn’t be in good shape

ii. Most of caselaw says no

iii. She can make the argument close to gynentch as she could (patent case

IV. TOPIC 4:  Contracts: Working With Contracts; Types of Contracts; Contract Formation; Contracts with Minors.

a. Talent Ks Check list:

i. BACKGROUND

1. Interpretation Pt.1

ii. FORMATION

1. Elements

2. WRITTEN vs. ORAL AGREEMENTS
3. CAPACITY (e.g., MINORS)

iii. INTERPRETATION

1. VAGUENESS/INDEFINITENESS.  Pinnacle

2. AMBIGUITY; CONSIDER K AS A WHOLE.  Donahue
iv. TERMINATION/BREACH

v. DURATIONAL LIMITS--CALIFORNIA’S “7 YEAR” STATUTE

vi. OTHER LIMITATIONS ON ENFORCEMENT

1. CALIFORNIA INJUNCTION STATUTE
b. TALENT CONTRACTS – Background
i. Types of Ks (i.e. generally Ks deal with):

1. RIGHTS

a. Buying and selling rights (copyright, personal, (lifestories))

2. SERVICES

a. More complex and subject to greater statutory restriction

b. Dealing with creative individuals, as opposed to pre-existing property or personal rights and future creative services that may not meet or may exceed expectations in the highly unpredictable future.

3. FINANCING

a. Relationship b/w producing companies and banks (to put together money for the project)
ii. General Info about Ks

1. there are often multiple participants involved, many diff elements

2. it is very unpredictable also

3. tight schedules also, it becomes a shell game 

4. creative people vs. legal And biz people

a. creative people want to move ahead they don’t want to be told by L not to meet with someone so there is a tension

b. biz and Ls are looking out for everything 

5. lots of money will change hands 

6. diff cos have diff policies and not easy to change the policies 

7. he is talking now about the dumb and dumber thing where the first look didn’t go to david permut and he ended up getting some cash 

TALENT CONTRACTS—FORMATION
c. Elements/REQUIREMENTS: 
i. LEGAL CAPACITY 
ii. MUTUAL CONSENT 
iii. LAWFUL OBJECTIVE
iv. SUFFICIENT CONSIDERATION

1. NOTE:  IF A MATERIAL TERM IS TOO UNCERTAIN OR INDEFINITE FOR THE COURT TO ASCERTAIN WHAT THE PARTIES AGREED TO, MAY NOT FORM A CONTRACT.  Eg Cheever.
d. Oral Agreements (vs. Written Agreements)

i. ORAL AGREEMENTS MAY BE ENFORCEABLE if they satisfy the normal requirements for a binding agreement (see below), 

1. UNLESS PARTIES INTENDED OTHERWISE, I.e. Unless the parties intended not to be bound

a. E.g. If they don’t intend to be bound until a more formal agreement then its not binding

i. How do you determine what the intent of the parties was if it was that they wanted to wait until writing

1. Its more objective, its not completely what is in their minds

2. Its intent as evidenced by conduct and language 

3. There might be a statute that says has to be in writing

4. eg statute of frauds

5. if work for more than one year 

6. stat where assigning rights 

ii. which party benefited by rule that oral agreement may not be binding if the parties said it would be a k until its written


1. depends on who wants to get out of the deal 

iii. very little law what is material in the deal

2. OR SOME OTHER LEGAL LIMITATION ON ORAL AGREEMENTS
a. E.g. The terms also have to be sufficiently definite – cheever
i. Went to highest court in ILL

ii. Widow of author john cheever had signed k to do anthology of short stories but it was vague

iii. How many stories who selected how long be how be marketed when delivered who publish and how a lot left in discretion of pub and a lot left unsaid

iv. She backed out and pub sued her and said breached agreement

v. Lower court found binding agreement – filled in the gaps 

1. Said the publisher would have to consult with her

vi. Coa said wouldn’t even have to consult

vii. The SC of IL reversed and issue was if enforceable agreement

viii. But the offer and acceptance has to be reasonably certain and not vague 

ix. They have to know from terms of k what the parties agreed to to enforce, otherwise how enforce it

x. But there were details not in – how long, who deliver, etc.

xi. Tho courts can supply missing and even material terms if the parties intended they be implied cant do that when subject of k not decided and no std they could use to determine what parties neglected to say themselves
b. E.g. Cases where writing is required based on statutes
i. COPYRIGHT Contracts or “TRANSFERS” (besides nonexclusive licenses) 
1. assignments, exclusive licenses, any grant other than a “nonexclusive license”:

2. 17 USC §204(a):  A transfer of copyright ownership, other than by operation of law is not valid unless an instrument of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the right conveyed or such owner’s duly authorized agent.  

3.  “TRANSFERS” OF COPYRIGHT MUST BE IN WRITING, SIGNED BY OWNER OR THEIR AUTHORIZED AGENT.  §204

4. “TRANSFERS” DOESN’T INCLUDE “NONEXCLUSIVE LICENSES,” WHICH CAN BE ORAL OR IMPLIED FROM CONDUCT.  
5. SEE, eg EFFECTS ASSOCIATES v. COHEN

6. prod entered into agreement to do effects of yogurt no signed agreement but got paid most of what said but dispute on scenes and prod didn’t pay all owed and then used effects in film and then sues for infringing copyright and prod tried to take the Hollywood argument and judge rejected it

7. he said just because customary work for hire he didn’t let producer out because its Hollywood thing

8. but he did note that almost all kinds of copyrights need to be written

9. nonexclusive licenses can be oral and they can even be implied orally by conduct

10. kozinski said that showed that giving license for effects

11. the conduct that showed implied license 

12. they delivered the stuff to the producer

13. they paid for something, a lot of the money

14. created it as the request

15. all of made an implied license suggested intended to be used

16. Elements from case:

17. (1) CREATED AT REQUEST OF ANOTHER

18. (2) HANDED OVER

19. (3) INTENDING THAT IT BE USED

20. (4) PROBABLY:  PAID FOR?

21. the co had a claim

22. breach of K

23. but that is a state court claim not copyright

ii. STATUTE OF FRAUDS--NOT TO BE PERFORMED WITHIN 1 YEAR
1. Ks cant be performed in a year must be in writing, but what does that mean

2. Cases in statute of frauds 

3. NY case – roy scheider 

4. Oral deal to be in tv series.  Usually get rights for it and then options for another season, usually network decides that

5. Sheider became a big star and wanted out of deal

6. Said cant be performed in one year

7. Court said it was enforceable because it wasn’t under the control of the K party whether it can go on a year 

8. Court said up to another party so can be done in a year 

9. another case

10. author of book get share of revenue of film and that goes on as long as film exploited the net profit could not be performed within year and it falls within the SOF so its not enforceable 
11. E.G. CAL. CIV. CODE §1624(a) “The following contracts are invalid, unless they, or some note or memorandum thereof, are in writing and subscribed by the party to be charged or by the party’s agent:
12. (1) An agreement that by its terms is not to be performed within a year from the making thereof…”
iii. In CA: WRITING is NEEDED FOR INJUNCTION FOR BREACH OF PERSONAL SERVICES K. 
ii. REQUIREMENTS (as above): 
1. (1) LEGAL CAPACITY, 
2. (2) MUTUAL CONSENT, 
3. (3) LAWFUL OBJECTIVE, 
4. (4) SUFFICIENT CONSIDERATION
iii. Caselaw: BASSINGER, PAMELA ANDERSON LEE, COPPOLA CASES

1. Basinger – oral agreement was sorta enforced(lost in TCourt) tho Appellate ct says there was some ambiguity, still comes out against her
a. No agreement found even if not signed agreement  
b. Drafts went back and forth of the K there were 6 or 7 drafts that went back and forth 

c. Once material terms in place went and tried to get financing 

d. The producer went out and raised money based on having basinger attached

e. She then changed agents and the agent didn’t think she should do this project

f. She withdrew from the project and prod lost financing and then ed harris the co star went out – shell game I don’t want to do it unless they do it

g. So main line pix sued 

h. Her main argument she did not have a binding agreement:
i. She argued the material term of nudity there was no consent 
ii. Same thing in Lee case

1. there is something in collective bargaining tells what to do how to describe it 

iii. In case they didn’t think it was an issue, she had been in playboy and other things

iv. Also in other films her custom and practice wasn’t to sign ks

i. So jury gave judgment to main line

j. She filed for bankruptcy

k. She then appealed and said there was ambiguity as to who was responsible, her or her loan out corporation 

l. Jury instructions said KB and/or loan out co

m. And if cannot pierce the veil then this is an issue 
n. APPELLATE COURT FINDS AMBIGUITY IN THE LANGUAGE and reverses
o. Then settled but she still paid about 4 million and it bankrupted her 

2. Lee – oral agreement was not enforced
a. The opposite outcome

b. Somewhat similar sit

c. For hello she lied and called Miami hustle but not with her

d. There were creative meetings seems she was concerned about sex

e. Then biz peoples had meetings

f. Worked out salary and compensation but they never resolved nudity and sex formally

g. Tho producer and director said he would do whatever made her comfortable

h. The lawyer who was handling co said agreed to do screenplay and there is a new screenplay

i. Then lee gets new agent and she backed out of deal

j. Sim situation

k. Producer loses finding

l. And he sues for breach and did they have a binding agreement?

m. The case says that requirements for binding k need

i. Parties must have capacity
ii. Mutual consent to material terms

iii. Freely given

iv. Mutual

v. Given to other party

vi. Sufficient consideration

vii. No consent freely given if there is undue influence
n. The main q was mutual assent to material terms

i. There wasn’t an issue if intended to be bound by k

o. And judge says parties must agree to same thing at same time otherwise there are counteroffers gong back and forth

p. And there needs to some agreement to it otherwise no work

q. And conditional acceptance is a counter offer, not an acceptance, it a rejection really

r. Once she rejected offer cant be accepted unless its reoffered

s. Here had problem with nudity and sex
t. The producer said that she said she would and k said she would but she said she wouldn’t 

u. Basically unlike Basinger the court accepted what lee said and no mutual assent on a material term mainly nudity and sex and therefore no agreement 

v. Her manager her agents her lawyer were involved, but you want to bind her, not her lawyer 

w. But here agents didn’t have actual or ostensible authority

i. There was no actual authority because they didn’t give it to her

1. And manager couldn’t do it because manager cant do it, he wasn’t acting at request of agent and because of talent agent act the manager couldn’t bind her

ii. Ostensible and apparent authority

1. but cant think that based on what agent said, it has to be based on what principle said 

3. Coppla case – if a company reasonably believes they have rights to a movie then they can interfere when the director goes to another company to have it done
a. Francis Ford Coppla had deal with WB to do Pinocchio movie

b. Some dispute if work out director fee

c. WB had him sign a short document – a certificate of employment 
i. Not a huge k

d. Then falling out how much director be

e. Then sony says do it, so wb calls up sony and said proceed at your own peril and sony no do it and coppla sued wb for interfering

f. Wb said you sold this to us you cant go somewhere else

g. The TC agreed with coppola and gave an enormous jment – 80 mil but eventually it was 40 million

h. And the court didn’t feel the certificate was not binding and they didn’t have elements of binding agreement we have

i. On appeal court said no matter if binding agreement, WB has to reasonably believe they had it and then can go to sony if reas believed and not tort so they are ok and WB off the hook

4. Look at hypos on own hes not doing it – because no time, no time pages 9-10
e. CAPACITY TO CONTRACT

i. CONTRACTS WITH MINORS
1. GENERALLY, MAY BE “DISAFFIRMED” (i.e., IS VOIDABLE) DURING AND SHORTLY AFTER INFANCY (e.g. Cal.Fam.Code §6710)

a. NOTE:  UNDER SOME STATUTES, GRANT BY PARENT OF NAME/LIKENESS RIGHTS IS ENFORCEABLE, PROB. NOT DISAFFIRMABLE.
ii. In CA, there is a COURT APPROVAL PROCESS—CAL.FAM.CODE §6751
1. need to go through court approval process to not deal with disaffirmance

2. Minor’s K May be disaffirmed: CAL.FAM.CODE §6710:

a. Except as otherwise provided by statute, a contract of a minor may be disaffirmed…

3. Applies to Actor Ks: CAL.FAM.CODE §6750:  This chapter applies to the following contracts:

a. (a) A contract pursuant to which a person is employed or agrees to render artistic or creative services.  “Artistic or creative services” includes, but is not limited to, services as an actor, actress, dancer, musician, comedian, singer or other performer or entertainer, or as a writer, director, producer, production executive, choreographer, composer, conductor or designer.

4. Unless approved by Superior Court: CAL. FAM.CODE §6751:

a. (a) A contract, otherwise valid, of a type described in Section 6750, entered into during minority, cannot be disaffirmed on that ground…if the contract has been approved by the superior court…
5. With money put away for child in trust account: 15% of money to be put into trust account for minor; employer must do this even if did not seek ct approval for K.
a. Koogan problem

i. The child actor whose parents squandered the money away 

ii. As a result of this CA and NY have court approval process and some of money must be put away in a trust and up until recently the court said 15% should go to account

iii. Some problems – what if didn’t get ct approval then don’t need to put it in trust and so laws changed in CA

1. requires 15% of minors gross earnings in trust account even without court approval 15% must be in trust account 

iii. LIMITATIONS ON DISAFFIRMANCE

1. “REASONABLE AND PROVIDENT” CONTRACTS?  
a. PRINZE

i. The court recognized that a K with a minor, even though it could not be approved by a court under the then applicable 3-105, could nevertheless still be found “reasonable and provident” to the minor and thus enforce it under the NY General Obligations Law.

ii. Judicial approval therefore was not necessarily a condition precedent.

iii. Also court held that with an arbitration clause contained in the contract in dispute, its function was merely to review whether the clause was reasonable. As it was, the arbitrator, not the court, should rule on the ultimate validity of the K itself.

2. RESTITUTION/RETENTION OF BENEFITS.  
a. In CA can be flat out voidable even if there is restitution tho this isn’t settled
b. But it is different in NY:  might have to do restitution if minor wants to rescind K EDEN 
i. NY lower ct holding, not a broad rule, thus of uncertain future application: Not fair to let a minor keep the benefits of the K while disaffirming it, must make some restitution.

ii. Once a performance K has been signed, the personal manager is entitled to his percentage fee, subject only to the condition subsequent that client performs and earns his fee.

iii. Is unfair to put the child in a position superior to that which he would have occupied had he never entered in the K.

iv. Hypos – capacity to contract see page 11
1. Hypos

a. At least in NY minors can disaffirm but they need to follow the usual rules of disaffirmance where they return the parties to their original position 

i. He is going through the different possibilities for this 

ii. Hes talking about a kovavit case which I did not read 

iii. A bunch of arguments why a court should follow kovavit and enjoin this.  

iv. There was restitution under kovavit.  

v. Him: the facts int eh hypo talk about a resident of LA and kovavit was in NY so that’s potentially gives rise to is it the rule in LA too and he sint sure that it is.

vi. The ideas are the same, letting child keep benefitis and disaffirm other parts

vii. But there is not a law about benefit rule

viii. Seems like it is still a minority rule – this benefit rule

ix. He doesn’t think that CA has adopted it

x. The kovovit case some things:

1. Arguments in favor of manager

i. Custom and tradition – CL treated disaffirmance like recision and putting parties back in plave

ii. Whether she did get benefit from them – there is argument about impacts of it

iii. Also there is a statute in NY: it basically says a ct may make a tender of restoration part of jment to make sure unjust enrichment is avoided

iv. There may be a general statute, but nothing about minor disaffirmances 
v. Ct also raised a few precendents in other instances, in flying cannot get money back 

vi. Social policy: if minor can disaffirm and keep benefits no one would want to contract with minor

a. But can get Ks court approved

xi. He thinks: probably the kid can disaffirm the K and an infomercial can still go on because K wasn’t affirmed by a judge 

xii. In ny the law might be different, presumably that court will be followed tho it is a lower court case and there are statutes also where judges have leeway to give restitution 

xiii. CA 6710 – K of minor may be disaffirmed before maj or reas time after or in death – so this doesn’t seem to give us the kovovit out

b. CA civil code 3344 – person who knowingly uses photo or likeness...without consent or with consent of parent or legal guardian...shall be liable for damages 

i. So prob mother’s signing off gave right to use likeness and so parents grant is probably valid 

ii. Remember piper laurie from before was a minor 

c. based on provision just read, she can disaffirm the K because it is a contract 

i. but there is a statute that permits the court to affirm sec 1737 says as long as commissioner approves the k (and agent is supposed to do that) and they take it to the local court where minor lives and get it approved then it cant be disaffirmed 

ii. he is talking more and it seems important but I am missing it
d. what about a parental consent agreement?

i. Yes they can sue the parents 

ii. If there is a separate K with the parents maybe that would be enforceable

iii. In fact in movie biz and tv not uncommon to get a side agreement with parents 

iv. Guarantee performance of the child and if the child does disaffirm there is a breach vs parent 

v. So maybe they are enforceable

vi. In ca law not so sure what can do, but ny law is clearer about this 

vii. Ny stat: K made my infant or made my a parent may be approved by the SC – so there is room for getting approval for the prental consent agreement 

viii. Parent in NY will not be liable but they might under CA law

e. under CA law can a personal manager K with a minor be disaffirmed

i. managers have same issues as above – Ks with minor can be disaffirmed 

ii. so unless anything different than stat can be disaffirmed

iii. so then the q is can we get it approved? 

1. Cant get approval under labor commission (not sure why I think because not talent agent) 

2. And what about general provision

i. Prob not because not rendering services or employed to manger 

iv. So in ca can be disaffirmed and cannot get it approved

v. But in ny seems to deal with this specifically and it says if rendering services to infant as well and specifically contemplate this and that can be subject to court approval and if it is approved it is ok 

1. This would be for manager and agent 

v. Capacity Review
1. People when under age 18 it is voidable

2. In CA can be flat out voidable even if put in same position as did K tho this is not a completely settled area of the law

3. In NY the child would have to restore the party in order to rescind the k 

4. Certain ks are subject to court approval

a. In CA it is rendering services and once approved minor cannot disaffirm K and there are some ambiguities with parental consent etc but there are basic rules

b. in real world CA courts approve Ks all the time
vi. Mental issues and capacity – high requirement of incapacity in CA

1. If unable to act in reasonable manner in relation or understanding and did not understand nature or quality of the K then can get out of K 

2. CA court says its objective rather than subjective – only a person entirely without understanding cant sign k – high requirement of incoherency 

3. Doesn’t look like the 3 martini lunch will give someone a capacity argument 

V. TOPIC 5:  Contracts, Cont’d—Contract Interpretation; Contract Performance & Breach

Talent Contract Interpretation- When Interpreting a Talent Contract:
a. First look to: INTENT OF THE PARTIES
i. KEY TO CONTRACT INTERPRETATION (AND THEREFORE, DRAFTING)
b. Second, COURTS LOOK AT “CONTRACT AS A WHOLE” 
i. DONAHUE/Blair Witch
ii. CONSIDER CONTRACT AS A WHOLE IN DRAFTING/INTERPRETING

iii. GENERALLY, CT. WON’T ADOPT AN INTERPRETATION THAT RENDERS OTHER PROVISIONS “SUPERFLUOUS”.

1. E.g., NARROW, SPECIFIC PROVISIONS MAY BE VIEWED AS NARROWING AN APPARENT BROAD PROVISION. IF TERM VAGUE OR INDEFINITE, COURTS WILL NOT ENFORCE
c. Third, LOOK TO THE LANGUAGE/text OF THE CONTRACT.  

i. MENDLER.- this includes looking at common usage and understanding of words

1. Like using the dictionary

2. In Mendler it was the definition of a photograph

3. case where can use models for illustrations

4. initially co did that and put them on items, but later they used digital technology and digitally modified the photo

5. and what was winterland allowed to do 

6. mendler was the photographer

7. if someone exceeds the scope of the copyright license they could be liable for copyright infringement 

8. because they reproduced it in a way they couldn’t

9. the photographer’s concern

a. he had complaints from people thought he was mass marketing his photos 

10. parties agreed cant reproduced his photos

11. so what is the issue here

a. could use illustrations as guide, but was it changed so much it wasn’t a photograph, or was it a photographic representation 

12. the judge tried to think about what is a photograph

13. the dissent felt kozinski went too far

14. but he was looking at what is the common usage and understanding of these words 

a. he looks at dictionary, he tried to come up with a clearer idea what a photograph is

b. they weren’t in the record, but he took judicial notice of it

c. just because photos can be digitally altered doesn’t mean its not a photo

15. but he concluded it was an altered photo because they didn’t alter it enough 

16. if they had an artist make an illustration that looked like it that might not have violated their rights 

17. dissent thought the manipulation of the image was significant and that kozinski went too far 

18. lawyers could have brought the dictionary if they wanted to, presumably 

d. Fourth, then look to VAGUENESS and/or INDEFINITENESS
i. IF TOO VAGUE COURTS WON’T ENFORCE
1. e.g. AGREEMENT TO AGREE OR TO NEGOTIATE
2. E.g. “BEST EFFORTS” TO NEGOTIATE A NEW AGREEMENT, WITHOUT SPECIFIC GUIDELINES.  PINNACLE
3. Pinnacle – a best efforts clause for an agreement to agree was held to be too vague and unenforceable
a. K had provisions use best efforts in negotiating new deal

b. An editor leaves and goes to harlequin and then author get sin deal with Har and not Pin and Pin sues for many things including Har induced breach of K

i. The elements of tortuous interference with K

1. Existence of a valid K

2. Knowledge of K

3. Intentionally made breach

4. Causation – but for 

5. Damages

c. But there must be a K and Har says there was no K, 

i. BE clause is unenforceably vague 

d. Court finds it wasn’t an unenforceable agreement to agree, it was BE to agree and so they say the BE was unenforcably vague

e. CT says its too subjective, how can they determine 

f. And that’s left to biz judgment of parties 

g. ct says wont read into K something the parties never agreed to

h. so specific guidelines would help, something clear would be helpful   

4. Things that they could have done while drafting this best efforts clause
a. Specificity: INCLUDE SPECIFIC, CLEAR REQUIREMENTS/GUIDELINES, e.g.:
i. PARTIES WON’T NEGOTIATE WITH 3d PARTIES UNTIL…

ii. PARTIES WILL PROMPTLY SUBMIT BONA FIDE OFFERS AND COUNTER-OFFERS

b. Right of first or last refusal

i. if deal breaks down you have to give the first co opp to enter into the deal 

ii. ADD RIGHT OF LAST REFUSAL (i.e. RIGHT TO MEET A 3d PARTY OFFER OTHER SIDE IS WILLING TO ACCEPT).
ii. Then look for Indefiniteness:

1. IF CONTRACT TERMS ARE TOO UNCERTAIN AND INDEFINITE, COURT WILL FIND NO MUTUAL ASSENT AS TO MATERIAL TERMS, NO BINDING CONTRACT.

2. TO IMPLY MISSING TERMS, THE SUBJECT MATTER OF THE CONTRACT SHOULD BE AGREED AND THERE SHOULD BE SOME STANDARD FOR REASONABLE IMPLICATION.  CHEEVER.

e. Fifth, look to see if there is any AMBIGUITY

i. This means that PROVISIONS SUBJECT TO MORE THAN ONE POSSIBLE MEANING

1. not quite the same thing as vagueness

ii. IF TERMS UNAMBIGUOUS, EXPRESS LANGUAGE GOVERNS, COURT WON’T CONSIDER EXTRINSIC EVIDENCE and look to express language of K

1. Especially, in formal contract which is called in integration clause which means this is intent of parties and nothing else means anything

iii. WHO DECIDES IF K IS “AMBIGUOUS”? Diff. between NY and CA 
1. NY:  SEEMS TO BE A QUESTION OF LAW FOR THE JUDGE 
a. DONAHUE

i. Blair witch movie

ii. Cant use same characters because people died but wanted to make reference to them 

iii. Wanted to get money out of it for BW2

iv. Didn’t like fact names used in sequel, it included a clip, a still image, on poster and a joke in the dialogue, and standees which included photograph 

v. Used clip with joke in press kits 

vi. The question came down to: whether the Ks allowed them to use their names and likeness

vii. The K lang Haxan retains all rights to the results and proceeds of Heather’s services to Haxan

viii. IN NY Under the NY law, it is a matter of NY law for the judge to decide if it is ambiguous or not

ix. If ambiguous the finder of fact resolves the ambiguity 

x. If the parties suggest different interpretations that is not enough 

xi. However, the judge actually decides if there is ambiguity in the first place

xii. IN NY: Ambiguity when it is capable by more than one meaning viewed by reasonable. intelligent person looks at whole agreement and knows terminology, customs and practices of the biz – from Rosetta
1. CA might be different

2. if judge says there is an ambiguity then the parties can give evidence and the finder of fact decides 

xiii. this is interpretive idea that ct should examine entire K so that it wouldn’t render any provision superfluous – meaning look to the contract as a whole
xiv. so don’t give SJ based on that broad grant, there were enough issues that need to be litigated and found by the trier of fact 
xv. Here, Contract Grants "All Rights".  Very Broad.  
xvi. But "look at contract as a whole."  Specific grants must not be superfluous.  (Language as to what rights were granted.) 
xvii. Thus, "All Rights" Must Mean Something Narrower, Thus Ambiguous.  
xviii. Thus, A Question Of Fact.  
xix. Thus, Summary Judgment Is Improper.

xx. How could you avoid the contract interpretation in Donahue?

1. TO AVOID A SPECIFIC GRANT NARROWING THE BROAD GRANT, e.g.:

i. EXPRESSLY STATE “WITHOUT LIMITING THE GENERALITY OF THE FOREGOING”

ii. “INCLUDING, WITHOUT LIMITATION…”

iii. “FOR AVOIDANCE OF DOUBT, THE FOREGOING SHALL INCLUDE, WITHOUT LIMITATION…”

iv. “BY WAY OF EXAMPLE, THE FOREGOING SHALL INCLUDE, WITHOUT LIMITATION…”
2. CAL:  HISTORICALLY WAS SIMILAR (see, e.g, Burroughs); NOW MORE COMPLEX.  2-STEP PROCESS:

a. DETERMINE AMBIGUITY:  
i. “PROVISIONALLY” RECEIVE EVIDENCE OF WHETHER LANGUAGE REASONABLY SUSCEPTIBLE TO ANOTHER MEANING

b. IF REASONABLY SUSCEPTIBLE, STEP 2 IS TO ADMIT EXTRINSIC EVIDENCE AND INTERPRET THE CONTRACT

i. IF EXTRINSIC EVIDENCE IN CONFLICT: INITERPRETATION IS ISSUE OF FACT

ii. IF NO EXTRINSIC EVIDENCE, OR EVIDENCE DOES NOT CONFLICT, INTERPRETATION IS AN ISSUE OF LAW
c. Wolf

i. The Q: gross receipts

ii. The lower court said it was just cash, not other forms of compensation because they REJECTED EXPERT OPINION OF GROSS RECEIPTS who said it was industry std to say value of advertising
iii. COA said they used the wrong approach and it is different than in NY

iv. CT said there is a 2 part process in CA

1. The court should accept evidence the lang might be ambiguous and if they decide it is reas susceptible to more than one meaning then

2. add in extrinsic evidence and decide meaning

v. the difference: should they let the parties show if lang that might not seem ambiguous is ambiguous

1. there is a 2 step process rather than judge deciding what the language means 

vi. so in CA can get in extrinsic evidence to show judge it is ambiguous
vii. since there was conflicting evidence about GR it wasn’t appropriate to give SJ to Disney 

f. Sixth, if the Contract is Ambiguous, look to EXTRINSIC EVIDENCE to interpret it
i. PAROL OR EXTRINSIC EVIDENCE

1. ONLY ADMITTED IF K AMBIGUOUS. 
2. (ESPECIALLY IF K IS “INTEGRATED” )
g. Lastly, What to do if there is new media/medium involved

i. OFTEN ARISE RE: NEW MEDIA, WHERE THERE’S AMBIGUITY REGARDING THE SCOPE OF A GRANT OF RIGHTS
ii. CASES ARE FACT-SPECIFIC

1. Difficult to get certain rules

2. But they do focus on: 

a. INTENT OF THE PARTIES--ALWAYS THE STARTING POINT – looking at all the language 
i. CONSIDER CONTRACT AS A WHOLE.  Donahue.

ii. EXPRESS LANGUAGE OF THE CONTRACT

iii. CONSIDER CONTEXT, INCLUDING INDUSTRY CUSTOM (SURROUNDING CIRCUMSTANCES, TRADE USAGE)
b. But when that doesn’t solve the problem, the courts have certain approaches, and there are 2 approaches WHERE NO OTHER INDICIA OF PARTIES’ INTENT, COURTS APPLY BROAD INTERPRETIVE APPROACHES – Rey 
i. REASONABLE MEANING 

1. (USUALLY FAVORS GRANTEE):  

2. DOES NEW MEDIUM “REASONABLY FALL WITHIN THE MEDIUM DESCRIBED”?  
3. IF SO, IT IS INCLUDED IN THE GRANT. – this is usually the preferable approach
4. Cts prefer this approach 
ii. STRICT CONSTRUCTION 

1. (USUALLY FAVORS GRANTOR):  

2. ONLY MEDIA WHICH FALL WITHIN THE UNAMBIGUOUS CORE MEANING OF THE RIGHTS GRANTED ARE FOUND TO BE GRANTED 

iii. INFLUENTIAL FACTS IN CHOSING AN APPROACH:  
1. SOPHISTICATION OF PARTIES, 
2. WHO DRAFTED?, 
3. WAS MEDIUM KNOWN/FORSEEABLE AT TIME OF GRANT?
iv. Rey

1. Curious George case and it is example of new media problem and interpretation of what reasonableness means in all this 

2. main media issue: whether right to produce shows for TV viewing covered videocassette

3. ct looks to lang and intent of course, but then talks about new approaches

i. they are: 

a. reasonable meaning approach

b. favors grantee

c. The Q: does the new medium reasonably fall within the meadium described 

d. and if it does then it fits

e. strict construction approach

f. cts only give rights when unambiguously granted 

ii. when do you apply which tests

a. cts prefer to use reasonable meaning approach

b. but if grantor was an unsophisticated party might choose strict construction approach

c. also who drafted the K

d. also was it foreseeable or known at time

e. if it was then will grant 

f. if not then use strict construction approach, esp if ii above 

4. There is also an element of reasonableness in the Rey case.

i. she had the right to reject

ii. and she withheld some of the proposed products of curious George because she thought they were crap

iii. so one was withholding based on the character, or even the quality of the thing the image was going to be imposed on

iv. and what did reasonably withhold mean?

5. so as to right to approve products

i. ct looked to the plain meaning 

ii. here it means the article itself, not just the likeness itself

iii. and in the K there was times said likeness and other times product so it was explicit and ok

iv. as to reasonableness 

a. it depends on std

b. and it should not be illusory

c. and ct talks about what they thought reasonableness meant

d. and the ct said she has to articulate some reason that is reasonably related

e. must be communicated to the other side

f. and the parties must have thought some products would be approved 
6. Here, Grant Is Made FOR TELEVISION BROADCASTS.  
i. Does This Foresee Videotape?  
ii. The court thinks not
7. Ambiguity goes against draftor.  

v. Rosetta – Using Reasonable meaning – NO GRANT OF RIGHTS IN STANDARD PUBLISHING CONTRACT FOR E-BOOKS.
1. Grants of rights to publish in book form included electronic book form

2. and ct decided book does not equal ebook and so it was ok for authors to grant rights to ebook

3. he think it’s a good ex of NY cts decisions on future rights lang

h. Implied terms in the K – implied covenants CONTRACT INTERPRETATION—IMPLICATION OF TERMS

i. TENSION IN VALUES:

1. PARTY AUTONOMY: 
a. GENERAL IDEA THAT PARTIES SHOULD BE FREE TO MAKE THEIR OWN AGREEMENTS (e.g., PLAIN MEANING), vs.

2. Fairness SOCIAL & COMMERCIAL NORMS—
a. EXPECTATION OF HONESTY & FAIRNESS 
b. (e.g. IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING).

ii. WAITS
1. CONTRACT EXPRESSLY PERMITTED WARNER TO REFRAIN FROM EXPLOITING RECORDINGS

2. COVENANT like good faith WON’T BE IMPLIED IN CONTRADICTION TO AN EXPRESS K PROVISION, UNLESS NECESSARY IN ORDER TO PRESERVE ENFORCEABILITY 

a. i.e. AVOID “ILLUSORY” PROMISE
b. or justified by legal necessity 

3. FACTS 

a. waits had a publishing co – third story 

b. and then TS transferred rights to another company

c. K said warner may refrain from any or all of the foregoing

d. had an express right to refrain from licensing waits records

e. and TS could receive a chunk of money if warner dist records

f. someone wanted to do a best hits album and TS wants them to do this so get money

g. and then warner didn’t object but they wanted waits to approve 

h.  warner didn’t have to but wanted to anyway

i. waits refused consent and warner refused to give license and then TS lose money because of it and sued for K damages

j.  TS said they breached implied covenant of good faith and fair dealing – it was implied not in K

k. warner demurred

l. and said the K specifically said that warner can refrain from doing something 

m. the q: when something is left in discretion of one party does the covenant of GF and FD still apply in exercising that discretion

n. CT comes up with very strict reading when a GF is read into K 

o. normally a discretionary provision might be an implication exercise GF

p. but cts don’t imply terms when they conflict with express terms 

q.  if conflict between an express term and an implied term the express trumps and only limited times imply GF std 

r. they give it a fairly limited reading

s. only imply this covenant when implication arises from covenant

t. it had to be clearly in contemplation of parties
u. had to be justified by legal necessity
v. has to be rightfully assumed intention would be made if parties called out about it
w. In cases where applied GF there was potential ambiguity and there would not be consideration in K without GF

x. but when K is unambiguous and other considerations supporting the agreement then the ct says they wont imply a covenant of GF and FD

y. Ct says the K says they can refrain from doing this stuff and there was consideration to TS, advances were made so didn’t have to worry about consideration

z. So therefore there was no breach if implied covenant when the K specifically said could refrain from licensiing anything

4. Basically clearly say what you mean, whether you want something to be in someone’s discretion or Good faith discretion
5. Basically – LOOK AT THE K!!!! and if you want it, SAY IT!!!
i. Then, if there is TERMINATION/BREACH, here’s what to look for:
i. GENERALLY, TERMINATION REQUIRES IMPORTANT “MATERIAL” BREACH

ii. But under CA law, if there is a“WILLFUL” BREACH OF EMPLOYMENT CONTRACT the OTHER PARTY CAN TERMINATE.  
1. BREACH BY EMPLOYEE: 
a. CA Labor Code 2925 – Termination by employee

i. An employment for a specified term may be terminated by the employee at any time in case of any willful or permanent breach of the obligations of his employer to him as an employee    

b. GOUDAL
i. Employer terminated the K and she sued for damages

ii. And they looked to the balance left in the employment K

iii. They terminated her because she was late to the set and didn’t follow Director 

iv. Made life difficult for directors 

v. Late to set said stuff about costumes didn’t follow directions of directors

vi. They claimed she didn’t act as well as she could 

vii. She won

viii. The q: was the termination wrongful and does she has a right to sue for damages or did she breach and gave right to employer to terminate: 

1. Ct said the termination was and employer breached 

ix. The ct said it wasn’t a breach of K 
x. There was some lang in K that said she was doing just that and not a puppet

1. The duties in her K render duties artistically and creatively 

2. Also services unique and special, intellectual, etc

xi. The ct said she was just acting like a star
xii. And it wasn’t willful breach that the employer could terminate the K

xiii. But the Ct said she actually fulfilled obligations

xiv. The ct also said the behavior complaining about could decide if extend options but they did extend her K and exercise her options and so the ct said even after she breached you exercise option

xv. So exercise option showed they approved what she was doing 

xvi. Either way she did not willfully breach and the employer had to pay obligations 
xvii. She sued for balance of K

xviii. Ct: Termination requires just cause/"willful misconduct."  

1. demille asserts actress argued that the director and had a duty to mitigate by finding a job.

i. Extension of option indicates performance was satisfactory.  Non-assertive behavior.  

ii. Discussion of script with director is "conscientious" and "artistically" correct.  

iii. No "willful breach." 
xix. Duty to mitigate.  Studio asserts actress did not seek employment elsewhere.  Duty to limit damages.  
1. "Reasonable efforts to obtain comparable employment" is the employer's burden to prove that other work existed.  

2. BREACH BY EMPLOYER:  
a. 2924 – Termination of employment by employer

i. An employment for a specified term may be terminated at any time by the employer in case of any willful breach of duty by the employee in the course of his employment or in case of his habitual neglect of his duty or continued incapacity to perform it

b. BUMGARNER

i. James Garner case 

ii. 1960 crazy time and writers started getting more money 

iii. Difficult year for labor relations

iv. And there was a provision – a force majeure provision 

v. This was a common thing – if FM then we can suspend you and if goes on long enough we can terminate you 

vi. So WB said this writers strike was a FM 

vii. Garner terminated his K – you willfully breached so I have a right to terminate and WB sues for declaratory jment 

viii. Did the FM provision justify stopping payment, if it didn’t then WB willfully breached 

ix. The CT finds the strike did not satisfy the FM provision and it didn’t stop them from producing series there was no excuse not to pay him and their failure to pay him was a willful breach of the K

x. Often Ks have notice and right to cure in them   
iii. “FORCE MAJEURE” CLAUSES – BUMGARNER

1. Often in K’s, can be legal reason to terminate K
2. Things can happen to make something impossible, so party is excused
iv. DUTY TO MITIGATE/RIGHT OF OFFSET

1. There is a duty in services to mitigate by the nonbreaching party, but the burden is on the breaching party to prove the amount 
2. And when wrongful discharge the remedy is the normal agreed wage, but less what the employee earned or reas might have earned from alternate employment

3. So some duty to find subsequent employment

4. So wages offset what earned or could’ve reas obtained by other employment

5. In Goudal, they said she had a duty to mitigate and didn’t do it

a. but they failed on that because

b. the duty is on the employer to show it and they didn’t

c. “the burden was on the D to show, not only that respondent remained unemployed but also that she could by diligence have secured suitable employment elsewhere 

d. Appellant failed to sustain this proof

e. also she sued for breach of K, so she had to keep herself free to act and then once she realized she wasn’t going to hired then she would have to mitigate (Jan 1 28) and there was some deduction from damages for that

f. but she had to hold herself available  

g. and the employment needs to be comparable  

6. Usually talent doesn’t want a duty to mitigate and for studio they want it

7. So now in Ks talk about duty to mitigate

a. and often no duty

b. but if you get something then we can take that money off to offset 
v. “PAY OR PLAY” CLAUSES
1. One aspect: The employer has an obligation to pay whether the person renders services or not – they will be paid no matter what

a. This is important for actors in order to schedule time  

2. Or play – the CO has no obligation to use the services – as long as they pay they aren’t breaching the K if they don’t let the actor act in the film 

a. the reason they have this is because they don’t want to be sued for lost career opportunity or something like that 

3. so it protects the talent – gets money – and employer – limits their exposure if they do not use him 

4. Legal reasons to terminate K 

a. breach

b. actor is incapacitated 

c. force majure – out of control of parties prevents ability to perform

5. so in PPC the employer will often say that I will pay you unless there is a legal reason not to pay, that may trump the pay or play obligation to pay S
vi. Ordinary remedies for breach

1. Damages – not canceling K but accepting it and saying the other side failed to fill side of bargain and get damages

2. Termination 

a. Also a remedy, but requires a material breach

VI. TOPIC 6:  Contracts, Cont’d.—Limitations on Enforcement (e.g. Duration) & Remedies.

a. TALENT CONTRACTS--DURATIONAL LIMITS: CAL. LABOR CODE §2855-- “7 YEAR STATUTE”

i. CAN’T “ENFORCE” CONTRACT FOR “PERSONAL SERVICE” BEYOND 7 YRS. FROM COMMENCEMENT
ii. does not exist in NY

iii. DEHAVILAND—7 years, not 7 years of actual service
1. CAN’T BE WAIVED, BECAUSE “ESTABLISHED FOR A PUBLIC REASON”

2. Facts

a. award winner signed to WB young

b. she wanted more serious roles 

c. studio put her on a 6 mos suspension

d. and studios thought they could do this 

e. WB said she had to make up lost time, she was mad and sued studio

f. became a landmark case 

3. some call this the Dehaviland law

4. she filed declaratory action and deals with stat interpretation 

5. Ct rejected stat interpretation arguments and said it means 7 years, not 7 years of actual service 

6. There were purpose arguments made also

a. The change in stat was for special services

b. But Ct says no, its 7 years from commencement 

7. Waiver part – can employee make it

a. she had asked them to suspend for a little 

b. Ct said cant waive it because it was enacted for a public reason, if private can waive, but not public 

c. cant be contravened by private agreement

d. also policy reason not to waive -  

i. if can waive this then have no effect, it would lead to an absurd result

ii. employers would just get people to waive it all the time 

8. this is still good law 

9. now no long term deals as much and it doesn’t happen as much 

iv. RECORDING ARTIST EXCEPTION (§2855(b))--COURTNEY LOVE DISPUTE

1. Artist cannot be forced to stay if gives notice of termination and when leaving. But, record co. can get damages even on options for records not delivered. 

2. But she is pissed that the record company has a little extra leeway to enforce 

3. It seems record companies have the only exception
4. so you can leave after 7 years, but you pay damages for records didn’t make during that time

v. COVERS EMPLOYEES, NOT INDEPENDENT CONTRACTORS.  KETCHUM

1. Only applies to employees and not independent contractors. Ketchum, court held that D was an IC b/c the P paid all the expenses of producing the cartoons and the P in filing his Federal income tax return paid the “self employment tax.” Test: Does the employer have:
a. Supervision 
b. Direction 
c. Control
vi. “MID-TERM” NEGOTIATIONS or WHEN WILL A RENEGOTIATION OF A CONTRACT START THE 7-YEAR “CLOCK” RUNNING AGAIN? 
1. “MOMENT OF FREEDOM” vs. TOTALITY OF CIRCUMSTANCES

2. In what circumstances can you renegotiate K

3. So when will the court look to renegotiation as a new K with a new 7 year period 

4. This is an unresolved area

5. Cts have conflicting approaches 

6. Some have said there must be a moment of freedom
a. a point of time where parties could walk away and without that then all they are doing is extending first K

7. but other cts say look at totality of circumstances
a. if provisions are significantly changed

b. if later in the term

c. then this would seem there is a 7 year rule
8. “MOMENT OF FREEDOM” – Renegotiated K only starts new 7-year clock if there was a moment when the artist could have walked away w/out obligation. 

a. The artist must be free to walk out of the room w/out signing a new contract so that the act of re-signing is perceived to be totally voluntary

9. TOTALITY OF THE CIRCUMSTANCES- Another view holds that a renegotiation involving significantly changed provisions provides new consideration. Thus, renegotiated K entered into toward the end of a deal and for an independent business reason should be sufficient to restart the seven-year period.

a. LOOK AT ALL THE CIRCUMSTANCES.  E.G. IF LATER IN THE FIRST CONTRACT’S TERM, SIGNIFICANTLY CHANGED PROVISIONS, MAY BE TREATED LIKE A NEW CONTRACT, WITH A NEW 7-YEAR LIMIT.  MELISSA MANCHESTER.  
b. Ex.: TV series actors renegotiate for a much higher salary.

vii. Hypos on pages 14-15

1. Contract Duration 

a. 5 – sly songwriter

i. They cannot enforce the K because the statute trumps the K and 2855 of code says not enforced beyond 7 years 

b. 6 – sly on vacation 

i. He can leave from dehaviland case its calendar years, not 7 years of actual service 

c. 7 – record agreement 

i. This happens all the time 

ii. They couldn’t enjoin it, the statute says cannot be enforced

1. CAL.LAB.CODE§2855

2. (a) Except as otherwise provided in subdivision (b), a contract to render personal service…may not be enforced against the employee beyond seven years from the commencement of service under it…
iii. But there is subdivision b so can sue for damages 

1. (b) Notwithstanding subdivision (a):
2. (1) Any employee who is a party to a contract to render personal service in the production of phonorecords in which sounds are first fixed…may not invoke the provision of subdivision (a) without first giving written notice to the employer…specifying that the employee from and after a future date certain specified in the notice will no longer render service under the contract by reason of subdivision (a).
3. (3) In the event a party to such a contract is, or could contractually be, required to render personal service in the production of a specified quantity of the phonorecords and fails to render all of the required service prior to the date specified in the notice…the party damaged by the failure shall have the right to recover damages for each phonorecord as to which that party has failed to render service…[with a 45-day SOL]
d. application of NY law

2. Hypos from above – hypo 8

a. Doesn’t seem 7 rule would apply in that situation

b. So independent K could be obligated to deliver works as long as the K 

3. Hypo 9 

a. would depend on which court in

i. moment of freedom ct wouldn’t take effect because no moment

ii. but if totality then might be ok and it is a new K  
b. CONFLICTS OF LAW 
i. SOMETIMES, EVENTS OR PARTIES RELATING TO A DISPUTE MAY HAVE A CONNECTION WITH MORE THAN ONE JURISDICTION.

ii. IF THE RULES OF THE JURISDICTIONS COULD LEAD TO DIFFERENT OUTCOMES, DECIDING WHICH LAW TO APPLY CAN BE SIGNIFICANT. – it determines the outcome as here 
iii. Manson

1. See the diagram I wrote on next page

2. Garbage got out with deal with Almo because of a clause of the K that helped them get out 

3. A Key man clause – fairly unusual

a. normally when K with a co it is a faceless corp may be in biz with different people 

b. If signed a deal with understanding a particular person persuaded you to go with them 

c. they signed because liked jerry moss

d. so agreement said if moss is no longer chairman then we can terminate the K 

e. and when assigned to universal moss isn’t involved anymore and rest of garbage can get out, they have no more obligations

4. But universal said we can keep Shirley and she is lead singer in the band 

5. Shirley argues the 7 year rule in CA

6. But Universal says that the K was under NY law  

7. And this leads us to talk about conflicts of law

iv. PARTIES WILL ARGUE FOR THE APPLICATION OF ONE OR ANOTHER OF THE POSSIBLE APPLICABLE LAWS
1. Shirley for CA

2. Universal for NY

v. DECIDING WHICH LAW SHOULD APPLY IS CALLED “CHOICE OF LAW” OR “CONFLICTS OF LAW” ANALYSIS

vi. DIFFERENT STATES (and countries) HAVE DIFFERENT WAYS OF RESOLVING CONFLICTS QUESTIONS, AND SOMETIMES APPLY DIFFERENT APPROACHES DEPENDING ON HOW THEY CHARACTERIZE THE UNDERLYING DISPUTE (e.g. a “tort” issue or a “contract” issue)

1. The way they are handled has changed over time 

vii. Cts have a TENDENCY TO APPLY LAW OF THE FORUM COURT, UNLESS PERSUADED TO APPLY ANOTHER STATE’S LAW

viii. FEDERAL COURTS IN DIVERSITY MATTERS APPLY THE CHOICE OF LAW APPROACH OF THE STATE WHERE THEY SIT

1. so in Manson NY fed ct applied NY state law 

c. RADIOACTIVE v. MANSON:  DISPUTE OVER ENFORCEABILITY OF A CONTRACT BEYOND A 7-YEAR TERM

i. SDNY APPLIES NY STATE CONFLICT OF LAW RULES

ii. CONTRACT ITSELF DESIGNATED NY LAW
d. NY CONFLICT OF LAW RULE LAW APPLICABLE TO A CONTRACT

i. FOLLOWS RESTATEMENT (2D) CONFLICTS OF LAW

1. many states follow this approach 
ii. DEFER TO CHOICE MADE BY PARTIES IN THE CONTRACT, UNLESS:

1. The chosen state has no substantial relationship to the parties or the transaction (the K) AND 
2. THERE’S NO REASONABLE BASIS FOR APPLYING THAT LAW, OR

a. Shirley says should apply rule arises from stat in NY – that we apply the law of the state with the most “significant” contacts and CA law had the most contacts
b. Ct says no, we will not apply her use of the significant contacts test.
c. HOWEVER, we DO NEED TO ANALYZE contacts for determining the substantial relationship between the parties and the K in determining if there was a reasonable basis for applying NY law

3. APPLYING THE LAW CHOSEN WOULD VIOLATE A FUNDAMENTAL POLICY OF ANOTHER JURISDICTION WITH MATERIALLY GREATER INTEREST IN THE DISPUTE

iii. APPLYING THAT TO RADIOACTIVE:

1. PLENTY OF CONTACTS BETWEEN THE RELATIONSHIP AND NY
a. Scotland is closer

b. The record CO used NY law
c. first album was in NY

d. There were a lot of contacts with NY, so it makes sense (rational basis)  to use NY law
2. THE 7-YEAR RULE REFLECTS A STRONG POLICY, BUT IT IS TO PROTECT CALIFORNIA EMPLOYEES, NOT TO REGULATE CALIFORNIA EMPLOYERS
a. NO CONTRARY PRECEDENT

b. CT. DOUBTS CAL. LEGISLATURE INTENDED TO BENEFIT NON-CALIFORNIA EMPLOYEES OF CALIFORNIA EMPLOYERS

i. It is for CA employees, not foreign employees

e. TALENT CONTRACTS--OTHER LIMITS ON ENFORCEMENT

i. CALIFORNIA INJUNCTION STATUTES  CAL.CIV.CODE §3423, CCP §526--REQTS. FOR INJUNCTIVE RELIEF
1. GENERALLY, INJUNCTIVE RELIEF NOT AVAILABLE FOR BREACH OF AGREEMENT TO RENDER PERSONAL SERVICE. §3423.  
a. EXCEPTION for a negative injunction (cant perform for others) in certain circumstances must have the following requirements:
i. IN WRITING for services 
ii. “SPECIAL, UNIQUE, EXTRAORDINARY, OR INTELLECTUAL CHARACTER” which gives it peculiar value 
1. It comes up in creative service

2. Goodall case: describing it hurt the company
iii. LOSS CAN’T BE COMPENSATED IN DAMAGES

iv. MEETS MINIMUM COMPENSATION REQUIREMENTS – this is extra in CA

1. Contract provides minimum payments, plus additional amounts actually received in years 4-7 (if seek to enforce that long); or
2. Amount actually received exceeds 10 x required amount
3. Excess over required amts. Applied against subsequent years
v. TALENT CONTRACTS-MINIMUM COMPENSATION REQD FOR INJUNCTION-CAL.CIV.CODE §3423
1. Year 1: $9,000; Year 2: $12,000; Year 3:  $15,000
2. Year 4 & 5:  $15,000 Minimum, Plus Additional $15,000 Actually Paid
3. Year 6 &7:  $15,000 Minimum, Plus Additional $30,000 Actually Paid
i. Note:  minimum for a 7-year agreement:  $186,000
vi. ALTERNATELY:  IF AGGREGATE COMPENSATION ACTUALLY RECEIVED IS AT LEAST 10X THE MINIMUMS 
1. May Be Paid Any Time Prior To Seeking Injunctive Relief
2. Year 1:  $90,000; Year 2:  $120,000; Year 3:  $150,000; Year 4&5:  $300,000; Year 6&7:  $450,000.  Total For 7 Years:  $1.86million.
vii. NOTE:  IN EITHER CASE, AMOUNTS IN EXCESS PAID IN ONE YEAR CAN APPLY AGAINST AMOUNTS REQUIRED FOR SUBSEQUENT YEARS

MININUMUM COMPENSATION REQUIREMENT:

2 Options:

1. Monetary compensation in a K (chart 1). 

a. Guaranteed $ in K; additional amounts actually received in years 4-7 also required (if seek to enforce K of 4-7 years).

i. Excess of required amounts paid in earlier years may be applied against amount due in subsequent years.

2. Performer actually paid 10X what statute requires

a. May be paid at any time prior to seeking injunctive relief.

Option 1



Option 2

Year 1                                     9k guarantee



90k

Year 2
       


12k guar.



120k

Year 3



15k guar.



150k

Year 4



15K guar. + 15k more paid

300k

Year 5



15K + 15K



300k

Year 6



15K + 30K more paid


450k


Year 7



15K + 30K



450k

NB: $186K actually paid required in Option 1/K situation. $1.86M actually received by artist for Option 2/aggregate compensation received.

viii. UNDER PRIOR LAW, Amts. Actually Paid Didn’t Qualify If K Didn’t Require Minimum.  FOXX

1. That is, contractually there must be provision in the contract that provides for minimum compensation, even if the alternate compensation is paid.
2. Facts:

i. Record K that did not provide the mim amt of 6K

ii. The company tried to stop him from going to other company

iii. Said he got royalty far in excess of 6K and that should be enough

iv. H: since the royalty payment was contingent so did not guarantee him any amt so did not qualify to meet the statutory req

ix. Record Co. “Option” To Pay Doesn’t Qualify.

1. In Brockert, the fact that Motown had an option which it exercised before attempting to obtain injunction did not satisfy the statutory requirement, which is for guaranteed minimum compensation, not an option.

x. Cts. Take “Unique” Etc. Services Requirement Seriously.  “Teena Marie” Case (BROCKERT).
1. When D signed she was an unknown in the music business. Her experience consisted of singing with local bands at weddings, parties and shopping centers….b/w ’79 and  ’80 recorded albums for P and they did great.

2. 1ST issue: whether D was of sufficient stature to meet the uniqueness of 3423?…court held it is no answer to say that by the time P sought injunctive relief to enforce the exclusivity clauses Teena Marie had become a star. P did not contract with a star, but w/ a “virtual unknown.” Allowing the companies, once they judge the artist to have achieved star quality, to enforce the exclusivity clause by injunction would violate the concept of fairness embodied in section 3423.

3. “As one grows more experienced and skillful there should be reasonable opportunity to move upward and to employ his abilities to the best advantage and for the highest obtainable compensation.

4. Court also held that Motown did not comply with the then $6000/per annum req. b/c the K merely reserved to P the option to guarantee such payments.

xi. Amts. Required QUALIFY EVEN IF USED FOR COSTS, If Costs In Recipient’s Control.  NEWTON-JOHN
1. D appealed a preliminary injunction restraining her from recording for anyone other than the P.
2. D’s agreement gave her control over the recording process and provided advancers of $250,000 for each recording received during the initial two years and an advance of $100,000 for each recording during option years.
3. In requesting the injunction, P claimed irreparable injury if allowed to record for a competitor…in response to D’s argument that P did not guarantee that she would net at least $6,000, court held that the statute had been complied w/ b/c recording costs were IN HER CONTROL
4. Her record K would be given 200K record fund for a yr
5. The artist gets an advance and she is supposed to deliver the record using the advancement as expense
6. She claimed that after she paid the recording costs, she did not have 6K so did not satisfy req
7. H: it was in her control in how much she spends, so under her control to keep 6K or not
8. Therefore, satisfy the req
b. Hypo Betty Ballerina 10

i. 10: 
1. 30K per each yr that is guaranteed; so satisfies the req
i. Counter: 
a. Her service is not unique
b. Esp at the time of K
c. She was just a spear carrier when hired and can replace her of the time of K
d. Make policy argument: she should be allowed to move up
ii. 11.
1. Because the number paid can apply to amt paid later; she got additional 50K and it is more than 15K, what she got was more than above what she was to receive
iii. 12.
1. Alternative way of satisfying it: she got 1 mil  for some yrs but not enough to get to the yr 7
iv. 13.
1. Paid more than 1.86 Mil; but the K is only for 2 yrs
2. Cannot required the person to stay longer than the terms of the K
ii. Injunctive enforcement of personal services contracts—NY approach
1. During term, may give negative injunction, if:
a. Employee refuses to perform
b. Services are unique, extraordinary (irreparable injury), and
c. Express or clearly implied agreement not to compete (e.g. Exclusivity clause)
d. No minimum compensation but still has unique and extraordinary
2. After term, only if
a. Unfair competition or similar tort (e.g., trade secrets), or
b. Express covenant not to compete
i. Covenant must be reasonable in time, space and scope, not harsh or unreasonable
ii. more reluctant to enforce covenant not to compete
iii. CA: more reluctant to allow covenant not to compete for after term
3. Wolf, Sportscaster tried to circumvent ABC’s right of first refusal to resign him by entering into K w/CBS to be a sports producer and an option K w/CBS to be a sportscaster on the day after ABC’s right of first refusal expired. Ct held there was a breach of good faith negotiation.
a. Original Agreement:

i. You agree…during the last 90 days prior to the expiration…of this agreement, to enter into good faith negotiations with us for the extension of this agreement…You further agree that for the first 45 days of this renegotiation period, you will not negotiate for your services with any other person…
ii. In the event we are unable to reach an agreement for an extension by the expiration of the extended term hereof, you agree that you will not accept in any market for a period of three months following expiration of the extended term of this agreement, any offer of employment as a sportscaster … without first giving us, in writing, an opportunity to employ you on substantially similar terms…: Last refusal right
b. W makes a deal with CBS
i. Gave CBS a right of option to employ him as a sports caster after the three month period: 3 months and 1 day after expiration when no longer needs to do last refusal right
ii. TC: no breach
iii. AC: breach of GF and last refusal provision but injunction was not appropriate
iv. NY:
1. Breached GF 
i. Entered option deal with CBS during the last 45 days, while he was supposed to negotiate in GF with ABC: he already made a deal;
2. In previous case, diff to negotiate in go
v. Did not breach last refusal:
1. They would wait until the expiration of the last refusal date
vi. The restriction limits after the term, W made a deal with before the expiration
vii. No minimum guarantee as in CA
viii. Better language
ix. You agree that:
1. you will not solicit, consider or accept, in any market, any offer of employment as a sportscaster…or producer of sports programming, or grant or obtain any option for such employment, prior to the expiration of ABC’s exclusive first negotiation period; and, 
2. without limiting your obligations under clause (i), you will not, at any time prior to the date 3 months following expiration of the extended term of this agreement accept, in any market, any offer of employment, or grant or obtain an option to be employed, as a sportscaster…or producer of sports programming, without first giving us, in writing, an opportunity to employ you on substantially similar terms…”

iii. BANKRUPTCY

1. GENERALLY, PURPOSE IS TO GIVE DEBTORS A “FRESH START” WHEN THEY ARE INSOLVENT (UNABLE TO PAY THEIR DEBTS)

2. BANKRUPTCY CODE IS COMPLEX

3. ISSUES ARISE IN ENTERTAINMENT TYPICALLY EITHER

a. DESIRE OF PERFORMER TO GET OUT OF LONG-TERM CONTRACT

b. COMPANY DEALING IN RIGHTS DECLARES BANKRUPTCY

c. COMPANY WITH CONTRACTUAL FINANCIAL OBLIGATIONS CAN NO LONGER PERFORM THEM

4. GENERALLY, THE ASSETS OF THE DEBTOR (WITH CERTAIN LIMITED EXCEPTIONS) ARE THE “ESTATE”, AND ARE CONTROLLED OR DISPOSED OF BY A “TRUSTEE” FOR THE BENEFIT OF THE CREDITORS

a. CHAP. 7—LIQUIDATION; 
b. CHAP. 11—DEBTOR IN POSSESSION, RESTRUCTURES OBLIGATIONS

c. CREDITORS WITH A SECURITY INTEREST IN DEBTOR’S ASSETS STAND IN LINE AHEAD OF UNSECURED CREDITORS (EVERYBODY ELSE)

5. THE BANKRUPTCY “TRUSTEE” CAN EITHER ACCEPT OR REJECT “EXECUTORY CONTRACTS”

a. MATERIAL OBLIGATIONS REMAIN TO BE PERFORMED; 
b. FAILURE TO DO SO BY EITHER WOULD BE A MATERIAL BREACH

6. REJECTION IS TREATED LIKE A MATERIAL BREACH JUST BEFORE BANKRUPTCY WAS DECLARED

a. SO, THE CREDITOR JUST HAS AN UNSECURED DAMAGES CLAIM, LIKE OTHER UNSECURED CREDITORS
7. SOMETIMES BANKRUPTCY IS USED BY RECORDING OR TELEVISION ARTISTS WHO WOULD LIKE TO GET OUT OF LONG-TERM AGREEMENTS UNDER WHICH THEY ARE “UNRECOUPED”

a. PERSONAL SERVICES CONTRACT PROBABLY CANNOT BE ASSUMED BY THE ESTATE OF THE PERSON RENDERING SERVICES

i. CAN’T FORCE THE DEBTOR TO WORK, OR SUBSTITUTE SOMEONE ELSE TO RENDER THE PERSONAL SERVICES

ii. In re Noonan (Willie Nile case):  COURT LET NILE REJECT HIS RECORD CONTRACT

8. BUT WHERE THE BANKRUPTCY WAS DECLARED IN BAD FAITH, JUST TO AVOID OBLIGATIONS UNDER A CONTRACT, COURT SAID COULDN’T REJECT TO DEPRIVE EMPLOYER OF RIGHT TO ENJOIN WORK FOR THIRD PARTY.  In re Carrere.
9. A lot of independents have gone bankrupt, even ones that were successful and all the assets go to the estate to be divided and copyrights can become part of the estate as well

a. Secured transactions all fall together  

10. THERE’S A SEPARATE SET OF RULES DEALING WITH EXECUTORY LICENSES OF INTELLECTUAL PROPERTY
a. Give a little more protection to licensee when licensor goes bankrupt .  
b. 11 USC §365(n).

c. IF DEBTOR IS A LICENSOR, AND REJECTS AN EXECUTORY IP LICENSE, THE LICENSEE CAN EITHER TREAT THAT AS A TERMINATION (cancellation of the license), OR CAN RETAIN THE RIGHTS LICENSED AND CONTINUE TO PAY (and the payment goes to benefit of creditors).

i. i.e. PROTECTS LICENSEES FROM BANKRUPTCY OF LICENSOR, TO SOME EXTENT.

11. OTHERWISE, COPYRIGHTS OWNED BY DEBTOR (OR RIGHTS ACQUIRED BY DEBTOR) BECOME PART OF THE ESTATE 

a. CAN BE DISPOSED OF BY TRUSTEE.  
i. E.g. “SPIDERMAN” 
b. OR
c. DEBTOR LICENSEE CAN REJECT EXECUTORY LICENSE

f. DAMAGES FOR BREACH OF CONTRACT (if cant get injunctive relief try to get damages) 
i. GENERALLY, TO RECEIVE DAMAGES FOR BREACH OF CONTRACT, THEY MUST BE “REASONABLY FORSEEABLE” (PREDICTABLE)

1. THIS IS INHERENTLY DIFFICULT FOR NEW ENTERTAINMENT PROPERTIES—HIGH FAILURE Rate

2. Difficult to predict how the work will do 
ii. The damages CAN’T BE “UNCERTAIN AND SPECULATIVE”

1. NY COURTS SEEM MORE DEMANDING AS TO PROOF OF (damages) AMOUNT, 
a. AT LEAST WHERE THERE’S NO TRACK RECORD.  BUT 
b. IF THERE’S  A TRACK RECORD (past earnings by a particular party), DAMAGES BASED ON THAT MAY BE AWARDED.
2. CALIFORNIA COURTS ARE MORE LIBERAL:  
a. IF THE FACT OF DAMAGE IS PROVED WITH REASONABLE CERTAINTY, DAMAGES MAY BE AWARDED IF PREMISED ON LOGICAL CALCULATIONS/ INFERENCES, 
i. EVEN IF THE SPECIFIC AMOUNT IS NOT CERTAIN
iii. “SON OF SAM” LAWS – unsettled area 
1. BACKGROUND—”SON OF SAM”

a. Sold his story rights while in jail and there was a public upset over it 

b. NY passed a law: if a person makes money from selling his life story that money has to be used to benefit the people who were hurt from the crime

c. COMPENSATE VICTIMS – paid into a fund 
d. DON’T LET CRIMINAL PROFIT FROM HIS CRIME
2. But NY STATUTE DECLARED UNCONSTITUTIONAL.  SIMON & SCHUSTER (USSC, 1991)

a. OVERINCLUSIVE (NO NEED FOR CONVICTION in order to have to pay)

b. COULD BE MERELY INCIDENTAL COMMENT in a long work referring to some criminal act 
3. CAL. STATUTE DECLARED UNCONSTITUTIONAL.  KEENAN.  

a. ONLY CONVICTED FELONS, WOULDN’T APPLY IF ONLY “PASSING MENTION”

b. STILL, CONSTITUTIONALLY OVERBROAD

4. NOTE:  victims used RICO statute to CONFISCATION OF PROCEEDS UNDER GENERAL RICO STATUTE, NOT AIMED ONLY AT SPEECH PROFITS WAS HELD CONSTITUTIONAL.  GRAVANO
a. So they did get some proceeds, since RICO is profits of crime.
5. But this is really an unsettled area of the law

VII. TOPIC 7 :  Representations & Warranties; Errors & Omissions Insurance

a. REPRESENTATIONS/WARRANTIES/ INDEMNITIES
i. IMPORTANT ELEMENTS IN MOST CONTRACTS

ii. DEFINITIONS, ALTHOUGH OFTEN USED LOOSELY/OVERLAPPING
1. Representation 
a. is the seller warrants that the script has original/no © infringement when contract signed
2. Warranty 
a. is a promise that representation is true or promise about rep in the K.  The buyer is not purchasing a lawsuit.
3. Indemnity 
a. is bear buyers cost if the other side causes the buyer to lose, basically paying for anything the buyer loses as a result of a faulty claim of rights 
iii. SOMETIMES “FLUSHES OUT” FACTS

iv. BUYER 
1. WANTS BROAD representations and warranties

2. Like I represent and warrant etc 

v. SELLER 
1. WANTS TO LIMIT

vi. Basically ways of allocating risk

1. “To the best of my knowledge...” well is that good enough? 
vii. BEST IF EXPRESS—COURTS RELUCTANT TO IMPLY WARRANTIES OR INDEMNITIES IN THIS CONTEXT.  
1. See Muller v. Disney 

b. Errors and &Omissions (E&O) INSURANCE Producers liability insurance 

i. Errors and &Omissions (E&O) INSURANCE.  
1. Insurer defends certain types of lawsuits and pays certain things if loses

a. Idea theft

b. Copyright infringement

c. Privacy

d. Defamation

e. Not breach of K necessarily because that is in your control
ii. MCGINNIS v. EMPLOYER’S REINSURANCE.

1. example of some of these issues and how courts deal with insurance 

2. and there are people that have expertise in this area ‘

3. Issue: if ins co should insure D from certain types of claims that worked around – weren’t directly defamation but related to publication of underlying lawsuit involving person portrayed in the book and the author 

4. McGinnis wrote about MacDonald – highly regarded serviceman and DR and one night his wife and children were murdered

5. he claimed it was a gang of hippies 

6. ultimately MD is convicted of murder 

7. MCG interested in him and thought he was innocent at first 

8. But as he went through the evidence he changed his mind and he decided that he was guilty 

9. he said MD was guilty

10. MD signed release and could use rights in fictionalized version 

11. MD sues after book comes out and sued for things not mentioned in release, fraud, breach K, GF and IIED

12. Ins co wouldn’t cover it because their policy covered injuries sustained by any person arising out of libel slander, privacy and so on

13. Ins co refused to cover and the issue was it covered by the policy 

14. Ct reads it protective of insured parties and said if look at these claims tho looked like breach and fraud all of them turn on whether or not MCG was false
15. and they arise out of (origin with) defamation, privacy and IIED – turn on the falsity of the portrayal 

a. and therefore, the ins co had to indemnify MCG and pay defense costs and judgment 

iii. Some big cos insure themselves, but EO is imp because financiers will often not give money without it

c. Cross indemnity
i. Often the first draft of K provides seller of rights to indemnify the buyer in case there is some breach of representation 

ii. But its possible it would work the other way around, in case distrib or producer changes material and there would be another breach

iii. So there should be indemnity in both directions – often called cross indemnity
iv. Protects the seller from things that are subsequently added to the script that create liability.
1. Example: Fort Apache: The Bronx.  A tenement house was rebuilt as the movie set.  A fireman is injured when the building is in flames.  The writer has been sued, but is cross indemnified.  Not liable for a door not to code onset.
d. Life Story rights deals

i. Can go through script line by line and make sure supported by fact, esp in order to get insurance 

1. Can make movies of peoples lives as long as they don’t violate rights or defame them 

2. Often the disclaimers do not work 

3. Generally don’t have to worry about portrayals of dead people
ii. Can also talk to the people themselves and have them sign off on it – life story rights agreement
1. Muhammad Ali gave rights and was paid for it

2. Johnny Cash’s family cooperated

3. tend to be treated as some intellectual property right to option

a. but in reality not really property right to life story 

b. most im part is release from claims 

i. cant sell these rights but

ii. can waive them

4. there is often an option period and time to extend that option

5. price paid for purchase if exercise right to purchase 

6. depends on the celebrity 

7. the most controversial part is the controls and approvals 

a. “you wont portray me as a bad person”

i. The problem with this is that its subjective

ii. So how stay out of court? 

iii. People can disagree about this 

iv. If law permits me to do it, why cant I do it

8. these broad limitations will not be agreed upon 

9. they might want approval over script but wont give that to them because they aren’t the movie maker, taking no risks

a. this is highly unlikely 

10. what can the seller do to protect her interests

a. sometimes some specific restrictions will be agreed to – called portrayal restrictions
b. might be some room for negotiation 

c. like woman who was budda

i. not having shellfish or murdering someone, well they agreed to that 

11. so breadth and scope of claims is imp 

12. in CA law, there is a stat cant waive claims don’t know of at time of release 

a. so oftentimes there is a provision waive everything 

VIII. TOPIC 8:  Grant of Rights
a. PERSONAL RIGHTS Checklist 
i. DEFAMATION – includes slander right not to be defamed 
ii. RIGHT OF PRIVACY

1. “FALSE LIGHT”

2. PUBLIC DISCLOSURE OF HIGHLY EMBARRASSING PRIVATE FACTS

3. INTRUSION into seclusion 
4. COMMERCIAL APPROPRIATION

iii. RIGHT OF PUBLICITY – somewhat related, somewhat different 
iv. IIED

v. WAIVERS/RELEASES 
b. DEFAMATION 
i. DEFAMATION-Generally
1. Encompasses both libel and slander
2. Only applies where main and/or most of the subjects of a work are still alive. 

3. Though it is not always necessary to get permission of the subject (i.e. unauthorized biographies are allowed in many instances), it is expensive to defend claims, so it may well make fiscal sense to get the rights. Also, there may be value to having actual person consult or give the project their official imprimatur.

4. Typically personal story rights are optioned rather than purchased outright. $ and breadth of rights are what the market can bear. 

a. For instance, 10% of purchase price for an option; the seller may negotiate to be portrayed positively

ii. STATE LAW (SO MAY VARY), WITH FEDERAL CONSTITUTIONAL LIMITS

1. Varies greatly State to state and country to country 

2. But SC developed federal law layer of protection to protect freedom of speech 

a. Limits what a state can permit 

iii. DEFAMATION IN FICTION--IDENTIFICATION

iv. FIRST AMENDMENT LIMITATIONS

v. OTHER DEFENSES

vi. Defamation ELEMENTS:
1. FALSE, UNPRIVILEGED STATEMENT OF FACT
a. Is it pure opinion or facts, and sometimes opinions are facts etc 
b. Opinions are okay, but sometimes the line between opinion & fact is blurry, an opinion may imply facts. 
i. Ex: Bob is ugly seems like mere opinion. But, Bob is a thief implies knowledge of facts.
c. It is possible for there to be a false statement of fact in a fictional work.
2. Made TO At least one THIRD PERSON

a. normally not an issue because in media context always widely published

3. OF AND CONCERNING THE PLAINTIFF 
a. P must be identified

b. In Fictitious Works, there seems to be differing views
i. Majority: BINDRIM:  COULD SOMEONE WHO KNEW THE PLAINTIFF REASONABLY IDENTIFY HIM WITH THE FICTIONAL CHARACTER

1. Test is reasonable person understand that portrayal of the P acting in the manner described

ii. NY COURTS MAY BE A LITTLE MORE FAVORABLE TO THE DEFENSE

1. E.G. SPRINGER:  DESCRIPTION MUST BE SO CLOSELY AKIN TO THE REAL PERSON THAT A READER WHO KNEW THE REAL PERSON “WOULD HAVE NO DIFFICULTY LINKING THE TWO”

c. (Identifies the P) 

d. Issue with works that held out as fiction 
e. The real person must be identifiable in the work.

f. Most courts use and RPP standard for this Identification element. See below for more on identification in fictional works.

g. If the statement applies to a group, there can be no recovery if the group is sufficiently large that no individual can claim that the statement is of and concerning him/her.

h. Trick authors sometimes use this to put the real person in the work as a small side character who is treated positively.
4. DEFAMATORY
a. =LIKELY TO HARM REPUTATION

b. Likely to affect the way other people see you in a defamatory way

5. WITH REQUISITE DEGREE OF FAULT

a. If Public official/figure, defendant (more on determining who fits this category below) must show actual malice:
i. Knew statements were untrue at time statements were made OR statements were made with a reckless disregard (in fact entertained serious doubts OR some jdx unreliable source that w/obvious reason to be doubted) as to truth or falsity.
ii. Clear & convincing standard of proof (high standard).
b. If private person, a state standard applies which may be as low as negligence.
i. Varies with status of P

ii. States can be more protective of speech 

6. EITHER ACTIONABLE 
a. WITHOUT “SPECIAL HARM” (ECONOMIC LOSS – money damages ) if it is a per se category, OR 
b. PROVE “SPECIAL HARM”
i. W/out Special Harm = certain types of harm do not require showing of economic loss: harm to professional reputation, alleging person is promiscuous.
ii. Special Harm = showing of economic loss.
iii. Per Se Categories that do not need a showing of special harm: some things were slander or libel per se and get damages anyway (i.e. don’t need to prove economic damage) and the categories were 

1. Accusations of criminal acts

2. Accusations person has loathsome communicable disease

3. Accusations that the person was professionally incompetent
4. Or sexually promiscuous
vii. Defamation Elements in Depth:
1. DEFAMATION—IDENTIFICATION – of and concerning the P especially in fictitious works
a. IN ORDER TO BE ACTIONABLE, THE STATEMENT/PORTRAYAL MUST BE “OF AND CONCERNING” THE PLAINTIFF, I.E. HE MUST BE IDENTIFIED

b. Majority Std: BINDRIM:  COULD SOMEONE WHO KNEW THE PLAINTIFF REASONABLY IDENTIFY HIM WITH THE FICTIONAL CHARACTER
i. Nude Psychotherapy – Mitchell signed an agreement wont talk about what transpired, agreed not to write about it, but nonetheless wrote a novel

ii. There were tape recordings of the session she attended, 

iii. she changed the central character

1. made him a psychiatrist, changed name and physical appearance and yet he felt he was wronged by this

iv. the court aff the jury verdict finding defamation

v. Was the K the basis of recovery?

1. no it was libel 

2. Ct suggests wont enforce the K if patient agreed not to tell what happened 

3. bindrim was a public figure 

vi. The SC developed an actual malice test for NYT vs. Sullivan for public officials (and later applied to public figures)

vii. There were 2 different Defamations

1. Author

2. Publisher

i. At some point the Publisher had knowledge of falsity or reckless disregard for whether it was true and at that point they had AM

ii. it was later the duty arose when got a letter about it and still published it
c. How can a writer avoid that kind of claim?
i. Test is reasonable person understand that portrayal of the P acting in the manner described

d. What about the fact it was a novel?

i. the test is whether a reasonable person, reading the book, would understand that the fictional character therein pictured was, in actual fact, the P acting as described 

e. The ct discuss a defense

i. an opinion – but only where hyperbole is used
f. NY COURTS MAY BE A LITTLE MORE FAVORABLE TO THE DEFENSE

i. E.G. SPRINGER:  DESCRIPTION MUST BE SO CLOSELY AKIN TO THE REAL PERSON THAT A READER WHO KNEW THE REAL PERSON “WOULD HAVE NO DIFFICULTY LINKING THE TWO”
ii. Superficial similarities are insufficient, as is a common first name. Lifestyle of P and fictional character are much different (real person = teacher; fictional character = high-class hooker). Distinguished from Bindrim, where both real & fictional are naked therapists.

iii. Mere similarity or even identity of names is insufficient to establish a work of fiction is of and concerning a real person.
iv. Creates A Catch-22 For Authors.  

1. Changing attributes creates "false" statements that may damage reputation.  

v. SPRINGER 
1. CU students dating 

2. plot to assassinate the pope

3. there is a character that has the same first name

4. lisa springer – lisa blake in the book

5. buys her and gets her to have sex with him the character is a prostitute and the authors ex GF sue him for defamation 

6. She had some physical resemblance to the real character 

7. Why did this one not identify lisa springer?

i. She raised 2 claims – privacy and defamation 

ii. She owns a BMW and the character is a highly paid prostitute and she is not

iii. It is clearly a different person

iv. No reas person could satisfy this std

v. Their lifestyles were very different 

viii. Hypo 1 – Defamation – walk through the elements quickly, even the ones that are satisfied See Page 22
1. It would be a defamation claim 

2. Need false statement of fact

a. false because she didn’t walk out of a hotel with Clinton

3. Made to a 3P

a. book is published

4. Of and concerning

a. Huge issue here

b. how would you distinguish Springer if you were in NY?

i. For her she would have to prove Clinton really did visit her library 

ii. Lifestyles are more similar here 

iii. Similarities in occupation 

5. Harm to reputation 

a. might be category actionable without monetary harm because promiscuity is of libel per se
6. Fault 

a. public official needs to be more than employee of the govt 

b. if private figure than liability can even be for negligence

c. if public then actual malice is the std 

7. Based on a real case – Carter-Clark 
a. Court found no liability and they quote springer and it must be so close to the person reader knowing the person would have no problem linking the 2 – superficial similarities are not sufficient 

b. here the names were different, jobs were different and no lang used in the book was sufficient to identify ms baum as P 

c. Even tho lifestyles were similar, ct still felt the similarities were too little to satisfy the std 
ix. DEFAMATION-1st AMENDMENT LIMITATIONS
1. FAULT

a. “ACTUAL MALICE” vs. NEGLIGENCE

b. “ACTUAL MALICE” = KNOWLEDGE OF FALSITY OR RECKLESS DISREGARD FOR THE TRUTH OR FALSITY OF THE STATEMENT/PORTRAYAL

i. SOME CASES SAY NEED ACTUAL SUBJECTIVE DOUBTS

ii. OTHERS SUGGEST RELIANCE ON A SOURCE MUST BE REASONABLE.  IF THERE’S OBVIOUS REASON TO DOUBT, COULD BE RECKLESS DISREGARD, EVEN WITHOUT SUBJECTIVE DOUBT
c. Media will be talking about issues of public concern

d. PRIVATE INDIVIDUALS
i. —UP TO STATES, 
ii. BUT NEED AT LEAST NEGLIGENCE 
iii. (MAYBE—UNLESS NOT A MATTER OF PUBLIC INTEREST)

2. What is a Public Official which needs Actual Malice?

a. Someone who APPEARs TO HAVE SUBSTANTIAL RESPONSIBILITY FOR CONDUCT OF GOVERNMENT AFFAIRS

3. What is a Public Figure which needs Actual Malice? 
a. 2 Types
i. GENERAL Public Figure:  
1. GENERAL FAME/NOTORIETY IN THE COMMUNITY-PERVASIVE INVOLVEMENT IN THE AFFAIRS OF THE COMMUNITY
2. Ex. Tiger Woods

ii. LIMITED Public Figure – 2 Types (re: Statements germane to the participation/ controversy):

1. “VOLUNTARY”:  

i. PUBLIC CONTROVERSY; AND 

ii. INVOLVEMENT 
a. VARIOUS MULTIFACTOR “TESTS” e.g. CLARK: 
b. (1) VOLUNTARY; 
c. (2) PROMINENT ROLE (more than minor involvement); 
d. (3) ACCESS TO CHANNELS OF COMMUNICATION
2. “INVOLUNTARY”:  
i. A PERSON DRAWN INTO A PARTICULAR PUBLIC CONTROVERSY UNLESS HE “REJECTS ANY ROLE IN THE DEBATE”

a. But see Clark. Woman walking down street possibly portrayed as a hooker in ABC News docu was not drawn into the controversy over prostitution in the suburbs because she was filmed while merely innocently walking on the street
3. Clarke

i. Didn’t even live in the area and they portray her in a way subject to more than one interpretation 

ii. Talking about prostitution in the streets 

iii. Showed a shot of her in the film and she started getting proposition

iv. Church members shunned her

v. Some employers refused to hire her

vi. Lower court gave SJ on the claim she sued for defamation 

vii. The Ct said the portrayal was ambiguous 

viii. SJ is good for the defense 

ix. Court when portrayal reasonably capable of having 2 meanings it should go to the jury 
x. There is a privilege for broadcasting in the public interest, but doesn’t extend to Clarke who had nothing to do with Public interest 

xi. She is not in the scope of the privilege 

xii. As for fault – what level do we require

a. Might be hard for them to reach Actual malice

b. part of decision talks about what constitutes PF

c. and when limited PF, when is that 

d. she is not a limited PF either

e. she can still be a PF if there is a PC and she is involved it in in certain ways she is treated like as PF at least as something to do in that matter

f. The test they applied

g. Was she voluntarily involved in the events

h. What role did she play

i. Did she have access to controls of information to correct the info

j. for her there was a controversy, but none of that applied

k. there was a controversy, but she didn’t play a role in it
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x. DEFAMATION- DEFENSES Checklist
1. Only applies to living people, an estate cannot sue for defamation

2. TRUTH

3. OPINION

a. “PURE OPINION” 

i. Tom is Ugly

b. vs. IMPLIES EXISTENCE OF FALSE FACTS
i. Tom is a thief

4. ATTACK OTHER ELEMENTS
a. Attack the ID from the of and concerning element in how do we know the person mentioned is the person defamed

b. Attack the level of fault

i. Either attack level of official

ii. Level of concern

iii. Level of fault

c. Prove that the person is defamation proof
i. No amount of defamation could lower the P’s reputation in the community 

5. SLAPP STATUTES:  STRATEGIC LAWSUITS AGAINST PUBLIC PARTICIPATION

a. PERMITS EARLY DISMISSAL, OTHER PROCEDURAL ADVANTAGES, AGAINST PLAINTIFFS TRYING TO SUPPRESS SPEECH ON MATTERS OF PUBLIC INTEREST.  
b. SLAPP laws where they exist: Many legislatures have passed statutes that make it easier for media to have suits by companies against media that have portrayed them dismissed. Policy: The habit of companies to sue often chills criticism.

c. RIGHTS OF PRIVACY

i. Generally

1. STATE LAWS VARY--NOT ALL RECOGNIZE ALL TYPES

2. PROSSER’S 4 CATEGORIES:

a. PUBLICITY PLACING ONE IN “FALSE LIGHT”

b. PUBLIC DISCLOSURE OF EMBARRASSING PRIVATE FACTS

c. INTRUSION ON PRIVATE AFFAIRS (seclusion)
d. COMMERCIAL APPROPRIATION OF NAME OR LIKENESS.
3. First 3 protect an individual from mental harm resulting from the harsh and unwelcome glare of personal invasion

4. Focus of the 4th is not so much on mental harm, but on the proprietary interests of protecting against misappropriation of one’s name or likeness.

5. Not all states recognize all types. NY does not recognize any, only statutory right. – see below.
6. Roberson

a. In NY said there is no Privacy at CL

b. NY now has stat right Civil Rights Law 50-51

i. for using name or likeness for purposes of trade or advertising

ii. Seems like a commercial appropriation statute 

iii. so now Roberson would’ve had a COA – she had her face on a box

7. In GA they did recognize a right at CL 
ii. FALSE LIGHT—ELEMENTS – similar to defamation 
1. GIVING PUBLICITY

a. NOT JUST TO A THIRD PARTY (DIST. DEFAMATION)

2. TO A FALSE STATEMENT 
a. Must be false 

b. REPRESENTATION OR IMPUTATION
3. OF AND CONCERNING PLAINTIFF

4. PLACING IN A “FALSE LIGHT,” 
a. HIGHLY OFFENSIVE TO A REASONABLE PERSON

b. USUALLY HARM TO FEELINGS, RATHER THAN REPUTATION
c. Not like in NY where falsity doesn’t matter (if newsworthy)
d. The SC developed law that applies same rules of fault from defamation cases

i. the rationale: might be 2 COA for every thing, and we need to limit it somewhere 
5. REQUISITE DEGREE OF FAULT 
a. As in defamation

6. RESULTING DAMAGE
7. Note:
a. TRUTH IS A DEFENSE
b. A publication that presents an individual in a “false light” will frequently be defamatory as well and many courts refuse to recognize the separate tort of false light of invasion of privacy
8. DEFENSES
a. Death
b. Truth
c. No Identification
d. No (Constitutional) Fault
i. No negligence
ii. No actual malice
9. Seale – Ct finds false light (in scene with confrontation but not guns because substantially true)  but no fault because no actual malice
a. Docudrama dramatizing the black panther party – now they receive a certain amount of deference and room and a protected form of speech
b. Movie was about the black panther party and a book written also 
c. BP – concerned with violence and they followed the Oakland police and carried guns trying to discourage police violence and did some community service 

d. Bobby Hutton was imp and Cleaver became minister of information

e. And the film is a dramatized history of the group 

f. There were also pictures of actors on the CD

g. Bobby Seale wasn’t happy about this, his character was major character, not happy did this film without his permission

h. And he asserted a number of claims 

i. Court originally said there is a right of publicity but use of likeness in a film or video is not a commercial purpose tho not actionable, tho the ct wasn’t sure about the CD jacket
j. He also asserted he was portrayed in false light and ct denied SJ for it – there were 2 scenes and this is in decision we have 

k. Did the Court find that the portrayal of Seale put him in a false light – 2 scenes

i. First, they were purchasing guns

1. In reality they purchased them in dept stores and film makes it shadier

2. Ct said it was not different enough – they didn’t show them actually purchasing legal guns but there were statements its was legal – this one was substantially accurate and true – for false light there needs to be falsity but this was substantially true

ii. Confrontation between Seale and Cleaver as to whether use violence 

1. Cleaver wanted to – Seale didn’t

2. This was untruthful – it never happened

3. He thought it portrayed him as losing control of the party – not that ruined reputation but hurt his feelings
4. The Ct said it did portray him in false light but no actual malice because he is a public figure

5. Ultimately, did FLlight, did not lose control or have this confrontation, but in addition it has to be made with fault and he was a well known figure 

6. They lacked the necessary fault here

7. The filmmakers didn’t have any intent, but they had scholars who were in the party as consultants 

iii. PUBLIC DISCLOSURE—ELEMENTS 
1. DISCLOSURE TO THE PUBLIC

2. OF PRIVATE FACTS (FACTS ABOUT PRIVATE LIFE, NOT ALREADY PUBLICLY KNOWN)

3. HIGHLY OFFENSIVE TO A REASONABLE PERSON

4. NOT OF LEGITIMATE PUBLIC CONCERN
a. Addresses 1st Amendment Concerns of Newsworthiness

5. RESULTING DAMAGE 
a. (MENTAL DISTRESS, INJURY TO REPUTATION)

6. NOTE:  TRUTH NOT A DEFENSE (and is also irrelevant in an intrusion) case
7. Defenses or limitations

a. The disclosed facts have to be private

i. If they are publicly known then even if offensive they are ok

b.  They have to be highly offensive

i. They cant be little facts

ii. Just private fact not offensive wont make it
c. If they are of a matter of legitimate concern to the public then they can be told also (i.e. not newsworthy)
i. THE P HAS TO PROVE THIS

ii. Even if it is true, have to consider this
iii. GENERALLY, DEFERENTIAL TO PUBLISHERS—
1. NOT JUST “Hot NEWS”

iv. “IF SOME REASONABLE MEMBERS OF THE COMMUNITY COULD ENTERTAIN A LEGITIMATE INTEREST IN IT”  Shulman
v. Prior Cases Balance:  

1. (1) Social Value Of Facts Published, 

2. (2) Depth Of Intrusion, & 

3. (3) Extent Of Voluntary Public Notoriety
4. As To Details Of Published Facts Focuses on 

i. Relevance of the facts to newsworthy subject matter and 
a. is there a logical nexus between what was portrayed in the show and the newsworthiness of it AND 
ii. Reasonable proportion between the events of public interest and the private facts disclosed.  
a. not just logically relevant, but is it proportional, is it just a lurid breach.  

vi. Especially For  Involuntary Public Figure, Should Be 

1. “Logical nexus”, 

2. “Substantial relevance” and 

3. Intrusiveness not greatly disproportionate to relevance.

8. Shulman – CA Ct discusses Newsworthy Requirement
a. Reality show about emergency response teams 

b. Camera crew by scene of car accident and had to pry her out of car

c. Flew this woman to a hospital and had a camera crew in the helicopter

d. She is a paraplegic and she was emotionally upset about this portrayal of her

e. She and her son brought 
i. intrusion and 
ii. public disclosure of private facts

f. No defamation or false light because it was all true 

g. They did send a camera crew into the helicopter which she argued was private

h. TC gave SJ because legitimate public interest

i. COA reversed because scene was public place, but she did have one in the helicopter

j. As to publication she thought SJ was wrong 

k. We have disclosure of private facts part

l. CA SC reversed as to publication of private facts because this portrayal of her was newsworthy as a matter of law, but it agreed with the appellate court for the intrusion claim  

m. Main issue was newsworthiness 

i. The P has the BOP for lack of newsworthiness 

1. that is how the press is protected

n. SC cases make it hard for public disclosure of private facts claims 

i. they show great reluctance to have this type of claim because truthful speech is important

ii. The 2 main USSC cases found that statutes that forbade publication of the name of a rape victim were not actionable because of a constitutional consideration
iii. so they suggest that this COA will be virtually nonexistent 

o. OF course, the question is – when is something newsworthy or not 

i. They often involve some ad hoc balancing of interests and that an inherently problematic approach for freedom of speech 

ii. But this gives the judge too much discretion 

iii. and for freedom of speech might limit it 

p. Gates overruled Briscoe 
q. How did they go about assessing whether something is newsworthy:
9. NEWSWORTHINESS means something is a MATTER OF LEGITIMATE PUBLIC INTEREST

a. GENERALLY, DEFERENTIAL TO PUBLISHERS—NOT JUST “Hot NEWS”

b. “IF SOME REASONABLE MEMBERS OF THE COMMUNITY COULD ENTERTAIN A LEGITIMATE INTEREST IN IT”  Shulman
c. Deferential for literary process

d. Descriptive vs. Normative

i. Normative – people are just interested in it 

ii. Descriptive – just because people want to read it 

e. Seems like the Court really did an ad hoc balancing anyway 

f. PRIOR CASES BALANCE 3 factors 
i. (1) SOCIAL VALUE OF FACTS PUBLISHED
1. deciding if newsworthy depends on social value , 
ii. (2) DEPTH OF INTRUSION
1. what extent did they inject themselves to get information , & 
iii. (3) EXTENT OF VOLUNTARY PUBLIC NOTORIETY
1. Shulman was an involuntary PF

2. She didn’t want to be on TV

3. does everything about her life become public interest  

g. What the Court looks for are 2 things - AS TO DETAILS OF PUBLISHED FACTS:  FOCUSES ON 
i. (1) RELEVANCE OF THE FACTS TO NEWSWORTHY SUBJECT MATTER
1. is there a logical nexus between what was portrayed in the show and the newsworthiness of it AND 
ii. (2) REASONABLE PROPORTION BETWEEN THE EVENTS OF PUBLIC INTEREST AND THE PRIVATE FACTS DISCLOSED
1. not just logically relevant, but is it proportional, is it just a lurid breach.  

2. ESPECIALLY FOR  INVOLUNTARY PUBLIC FIGURE, SHOULD BE 
i. “LOGICAL NEXUS”, 
ii. “SUBSTANTIAL RELEVANCE” AND 
iii. INTRUSIVENESS NOT GREATLY DISPROPORTIONATE TO RELEVANCE.
10. Shulman holding

a. The Accident was a matter of public concern, but what about her behavior 

b. How the nurse dealt is a legitimate public concern and how Ms. Shulman acted is also relevant to how the nurse handles the accident 

c. Therefore showing her in this condition was substantially relevant to the newsworthiness of the show

d. Was showing her disproportionate to the public interest aspect of the show

i. didn’t have to show the detail, wasn’t necessary to show this 

ii. Ct said tho necessity isn’t the measure

iii. if it was then the court would be in an editorial position it shouldn’t be in 

iv. too difficult a std to satisfy so that wasn’t enough

v. the intrusiveness wasn’t disproportionate to its newsworthiness
e. What if show decided to show that Wayne was born out of wedlock

i. If the newsworthiness is how they respond, there would be the absence of that logical nexus

ii. And doesn’t mean everything about her life is a matter of legitimate public interest

f. What if showed footage how the blouse was removed to help her

i. How argue for her

1. There might be some logical nexus in terms of how she is cared for but

2. starts to look more excessive, more disproportionate to its newsworthiness 

11. Hypo about princess Diana – Hypo 1 Rights of Privacy 
a. Most likely right of privacy for Hewitt – but not for Diana because she is dead 

b. And the claim would be right of privacy – which one 

c. If there was no love affair, then there can be defamation claim or false light claim 
d. Assuming its true there is no defamation or false light claim 

e. There is no intrusion – invading physical space of Hewitt 

f. Public Disclosure of Private Facts is the big one if its true 

i. Maybe there would be problems under highly offensive – can go both ways 

ii. Also there is a legitimate public concern here 

g. Would malice play into this? It does for defamation or false light claims but not relevant to public disclosure of private facts claim 
12. Hypo 2 – the trannie

a. Saying shes a male when she is biologically a female might be false – but assuming that isn’t the claim is public disclosure
b. Are they private?

i. There is some public record & The Court in actual case said its still private, couldn’t tell which gender she was from it

c. Highly offensive Yes

d. Legitimate public concern or newsworthy

i. Because her gender was a matter pf public interest because president then it could be a matter of legitimate public interest 

ii. Might look to 3 part approach

1. social value

2. depth of intrusion

3. extent of notoriety 

iii. Ct found that there was little if any connection between the information disclosed and her fitness for office 

iv. Didn’t think gender issue was a matter of legitimate public concern 

v. The humorous attempt showed it wasn’t meant to be informative 

e. Even celebrities have some zone of privacy 

i. In CA article about Eddie Murphey who has an illegitimate child and disclosed name of mother, child, address, and child support

ii. And lower court said matter of leg pub concern was the illegitimate child but it went too far to publish the name of the child 
13. Hypo: Right of privacy: Diana Daly

a. Intrusion: 

i. Not the sidewalk, but yes in a stall of a woman’s bathroom

ii. Offensive:

1. Argument: Kissing is not offensive

2. But kssing someone in the bathroom is more offensive

iii. Must also show harms

b. Public disclosure of private facs:

i. Disclose to public: the show was on the air

ii. Private facts: May depend on how many people in the bathroom

iii. Not a matter of public concern:

c. False light

i. They kissed, so no false light

ii. May analogize to Clark

iii. She will be worse off in NY if applying Messenger;

1. NY does not have CL privacy right 

d. Real case

i. Intrusion: most likely

1. For her barred by SOL

ii. Public disclosure:

1. She kissed him in public so not a private facts

2. Does not become private fact just because the location changed

iii. Dropped the false light claim

iv. IIED: the behavior was not outrageous enough

v. Fraud: she could not show she was harmed financially

vi. Strongest claim might have been intrusion:

1. She might have an expectation of privacy in the stall

iv. INTRUSION—ELEMENTS

1. UNAUTHORIZED INTRUSION INTO SECLUSION

a. OBJECTIVELY REASONABLE EXPECTATION OF SECLUSION OR SOLITUDE IN THE PLACE, CONVERSATION OR DATA SOURCE

i. i.e. USUALLY AS TO A PRIVATE MATTER
ii. like hospital rooms

b. DOESN’T REQUIRE ABSOLUTE/COMPLETE PRIVACY.  
i. SANDERS
1. Psychic case he sued for intrusion for the hatcam

2. The jury gage a jment for Sanders

3. The COA reversed because didn’t violate that wiretapping statute because the office was open, there were others around

4. So the issue on appeal was if cant satisfy that expectation of privacy because of that statute can you intrude on seclusion when it is not completely secluded

ii. Concerns how news has gathered – involves conduct
iii. Publication is not an element
c. The Analysis.  Evaluate:

i. Who could have observed. 
1. Sanders, only co-workers could have heard.
ii. Identity of alleged intruder. 
1. Sanders, while the intruder was a reporter, masquerading as a co-worker
2. Had he been a coworker or employer he’d be ok.
iii. Nature/means of intrusion. 
1. Sanders, intrusion by hidden camera. So, ct evaluation that there was an intrusion where the reporter recorded a conversation with telepsychic about the TP’s self that could have been heard by a couple of co-workers (e.g. reasonable expectation of privacy from stranger journalist covert videotaping though not from employer or co-workers).
iv. Employer has a right to listen in on some conversations.
v. Customer may be allowed to record transaction.
vi. Usually as to a private matter.
2. HIGHLY OFFENSIVE TO REASONABLE PERSON

a. OFFENSIVENESS MIGHT BE JUSTIFIED BY NEWSGATHERING MOTIVE
b. Courts cut more slack to newsgatheres then regular people .

3. CAUSING ANGUISH/SUFFERING

4. INTRUSION—REASONABLE EXPECTATION OF PRIVACY
a. NORMALLY NOT CONDUCT IN A PUBLIC PLACE
i. Place where a person expects to be private

b. FACT THAT ONE PERSON OBSERVES DOESN’T MEAN THERE’S NO EXPECTATION OF PRIVACY vs. BROADER DISSEMINATION

c. EVALUATE: (1) WHO COULD HAVE OBSERVED; (2) IDENTITY OF ALLEGED INTRUDER; AND (3) NATURE/MEANS OF INTRUSION

i. E.g. Worker may have reasonable expectation vs. Stranger (eg journalist), even though would not have vs. Employer or coworkers

ii. Fact that it might not be intrusion to listen to or observe conduct doesn’t mean it’s okay to covertly videotape (nature of intrusion)

d. Some states consider publication as an element of damages

e. Normally not conduct in a public place

f. Fact that one person observes doesn’t mean there’s no expectation of privacy vs. Broader dissemination
5. Sanders:

a. Facts: hat cam

b. ABC sent a person to work for a psychic hotline company 

c. She recorded a conversation with Sanders

d. Jury found for Sander

e. AC: did not violate the wiretapping statute because no reasonable exp of privacy since in the open office

i. Is there sufficient expectation of media to record even if not such privacy

f. S632: does not apply where a pty to the conversation expects it to be overheard

g. CA req a consent of both parties but do not apply if one of the peron expects it to be overheard

i. The conversation takes place in cubicles

h. No liability under S632, but 

i. No reasonable expectation of privacy when the conversation can be heard

i. AC considers it absolute

j. Sc: Can you have Reasonable exp of privacy when other can hear the conversation?

i. Yes there will be reasonable exp of privacy even if the privacy is not perfect where it can be heard or recorded

ii. Husky: Pl inmate of prison exercise cage

1. The exercise cage can be viewed by others but still can be considered a place of seclusion

iii. Reas exp of privacy even if a few people can enter the room like a hospital room

k. Factors:

i. Identity of the alleged intruder 

ii. Who could have observed it:

iii. The nature of the intrusion

l. For ex ee may not have exp of privacy vis- a-vis er or co workers, but not a network studio

m. Nature of intrusion: p424: having a discussion does not mean wide dissemination of his statement

n. This rule makes the job diff for journalists

o. What could he do?

6. Defenses:

a. 1st amendment may not be defense; since no publication

b. Some cts: in considering offensiveness

i. Must look at motives

1. If the motive is legitimate news gathering, not offensive

c. One of the elements is not there also would be a defense.

v. COMMERCIAL APPROPRIATION PRIVACY—ELEMENTS
1. USE OF NAME OR IMAGE

2. IN IDENTIFIABLE MANNER

3. TO BENEFIT THE WRONGDOER

a. MOST CASES & SOME STATUTES LIMIT TO “COMMERCIAL” BENEFIT, 
b. e.g. USE FOR “PURPOSES OF TRADE” OR ADVERTISING

4. LACK OF CONSENT

5. INJURY TO SELF-ESTEEM/DIGNITY

a. This distinguishes it from right of publicity
b. Use for purpose offensive to person. 

i. Ex: Pabst using baseball player’s image on beer, where ballplayer was anti-drinking.

c. To a very private person, the useage may be injurious in and of itself.

d. Contrast w/Right of Publicity (see below) which is more of a property right than a tort, thus requires some value in P’s name/image; i.e. most available to celebrities. Whereas here in commercial appropriation, there must be injury to self esteem/dignity, thus is less likely available to celebrity.

6. 1st AMEND. DEFENSE IF PUBLICATION IS IN THE PUBLIC INTEREST 
a. This is BROADLY INTERPRETED

b. The 3-factor public disclosure test may or may not be the standard for Commercial Appropriation tort. Dora, even though video not strictly speaking a news broadcast about surfing, it was a documentary. And even though surfer didn’t like or seek publicity, he was well known surfer legend of yore.
7. Even documentaries have been sued

a. 1st amd is very important defense
8. Dora

a. Facts:

i. Surfer’s images was shown

ii. TC: it was a sportscast

b. Rt of privacy  v commercial appropriation

i. Both involve commercial appropriation

ii. Rt of privacy:

1. Protects feelings; injury to feelings

iii. Rt of publicity: 

1. Appropriation of commercial value

i. E.g. almost like IP

c. Ct felt was claiming rt of privacy

i. Because Dora was a private person and his feelings were injured by the film made by him

1. Therefore, commercial appropriation -  right of privacy

d. Defense

i. Limitation to this action: 1st amendment type of defense if the pub is newsworthy

1. The public interests include the reproduction of past events, travelogues and bio

ii. Not much of private: picture of him on the beach

vi. Various State approaches to Privacy – Specifically the NY Approach 

1. CA recognizes all 4 rights of privacy by stat and CL – NY doesn’t 

2. NEW YORK APPROACH

a. FOLLOWED IN SOME OTHER STATES

b. CIVIL RIGHTS LAW §50-51 
i. 50 Right of Privacy- a person, firm or corporation that uses for advertising purposes, or for the purposes of trade, the name, portrait or picture of any living person w/out having first obtained the written consent of such person or if minor, his parent or guardian, is guilty of a misdemeanor

ii. 51 Action for Damages- Can prevent and restrain a violator of last section and may also sue and recover damages for any injuries sustained by reason of such use and if D knowingly used such person’s name, a jury may award exemplary damages

c. In other words, limited to:

i. Use of “name, picture or voice.”

ii. For advertising OR purposes of trade (ex: on product packaging)

d. NO OTHER (COMMON LAW) RIGHTS OF PRIVACY RECOGNIZED IN N.Y. LAW
e. It doesn’t look like other privacy rights – just commercial appropriation

f. Cts decisions went round and around whether there is a right of privacy in NY and end up with messy jurisprudence because courts struggled to find COA in that statute when it doesn’t fit well

g. Gruner + Jahr

i. No right of privacy in NY other than the statute – if they want to pass more then that’s fine, but all we have is the statute 

ii. Used girl’s picture for someone else’s letter having sex with 3 guys

iii. Originally sued for libel and IIED – all in the fed ct and it applied Florida law as to which has mist significant relationship – but they lost on defamation claim

iv. Also you have to give notice for defamation claim and print a retraction – here they didn’t give notice and the libel and related claims were all dismissed

v. Under FL law she lost out on false light claim in FL – so she is just left with Section 50 and 51 under the NY statute

vi. The Jury gave her 100K and it was appealed to 2nd Circ

vii. 2nd wasn’t sure if the NY courts recognized a limitation on one of the exceptions to violation of the statute when photo used to create a substantially false implication 

1. The courts have interpreted the statute to exclude certain things:

3. NEW YORK APPROACH--EXCEPTIONS

a. INCIDENTAL USE 

i. E.g. ADVERTISING FOR PERMITTED USE
b. NEWSWORTHY USE 

i. Because then not used for purposes of trade

ii. BROADLY CONSTRUED
iii. Material that is of public interest

iv. BUT NOT newsworthy IF:

1. ADVERTISEMENT IN DISGUISE

i. It was a calendar the ct found as an advertisement in disguise 

2. NO REAL RELATIONSHIP BETWEEN NAME/IMAGE USED AND THE NEWSWORTHY TOPIC

i. Narrowly defined. If the person in any way looks like the subject of the article, ct will allow it.

ii. Here she wasn’t the girl in the story so what is the real relationship between the photo and the story? 

iii. Doesn’t mean the person in the picture is in the story, it means the content is the same

iv. Arrington – Black man upset when he is in the paper looking like a black middle class – he said its not about me – ct says doesn’t matter there is a connection and real relationship the story is about black middle class and in the picture you are a black man in the middle class  

3. Also some caselaw not NW if it was substantially false and stated with requisite degree of fault – 

v. FALSITY does not eliminate newsworthy defense
1. PREVIOUSLY THOUGHT WOULD ELIMINATE “NEWSWORTHY” DEFENSE, IF WITH REQUISITE FAULT

2. Gruner, photos of girl model illustrating Dear Abby type letter to magazine about 13-year-old girl having sex with 3 guys didn’t violate statute even though people thought she was the actual girl in letter which she wasn’t (letter may even have been written by magazine staff).

3. MESSENGER v. GRUNER + JAHR REJECTED
i. Therefore, Under G+J If there is a real relationship then it doesn’t matter if it is false or not

ii. Even if falsely implies something under the photo isn’t actionable under NY law

iii. THIS IS MUCH DIFFERENT THAN CA LAW False Light!

vi. BUT IF WORK “SUBSTANTIALLY FICTIONAL” AND HELD OUT AS TRUE, NOT NEWSWORTHY (SPAHN)
1. There was talk of Spahn – need to be aware of it

2. In it involved an unauthorized biography for children of Spahn, it was made up.  They didn’t really research it 

3. Shows that it doesn’t have to be negative to hurt feelings

4. The book made him as a war hero and he still took issue with it

5. Because it is substantially fictionalized and not newsworthy then you went too far

6. So if it is substantially permeated with falsity it might be too far

7. “Permeated in falsity and is substantially fictional but held out as true” 

d. RIGHT OF PUBLICITY
i. Generally

1. STATE RIGHT, SO VARIES.  NOT ALL STATES RECOGNIZE
2. Arose out of right of privacy.

3. ELEMENTS MUCH LIKE APPROPRIATION PRIVACY

4. PROTECTS PROPRIETARY/COMMERCIAL INTERESTS, RATHER THAN FEELINGS

a. Roberson: where a woman’s likeness was used in the flower box

5. Appropriation v. rt of publicy

a. Appropriation:

i. Protects emotional feeling

b. Right of Publicity

i. Protects proprietary/commercial interests, rather than feelings

6. Not very effective when celebrity name or likeliness was implicated

a. In early 40’s, a football player’s likeliness was used for beer commercial

i. He lost because he was  a celebrity and a PF

b. Public figure lose privacy rights by being a PF

i. But can develop a commercial value

1. Private person may not have any commercial value

7. Rt of publicity was developed to protect the commercial interests

a. Confusion: privacy and rt of publicy arise from same facts

i. May hurt feelings; and/or

ii. Like unjust enrichment

8. Private people have rt of privacy mostly and celebrities have rt of publicity; but the line is not always clean

9. Voice imitation cases

a. Tom Waits: Frito-Lay used a sound-like

i. He won but got a large damages due to the fact that they attracted attention by using his voice

1. Got a good will

ii. Also, Tom Waits never does any commercials, so he claimed his feelings were hurt

iii. Therefore, got damages for emotional harms

ii. Elements of Common Law Claim Which are like Commercial Appropriation (without injury to self-esteem/dignity)
1. Use Of Name Or Image

2. In Identifiable Manner

3. To BENEFIT The Wrongdoer

4. Lack Of Consent
Note: Not sure if went over this in class
iii. RIGHT OF PUBLICITY--IMPORTANT ISSUES - Checklist
1. RATIONALES

2. COMPARE NY & CALIFORNIA APPROACH

3. SCOPE OF SUBJECT MATTER

4. SCOPE OF RIGHTS

5. DESCENDIBILITY – under some state law survived death bec prop rite
6. CHOICE OF LAW

7. FEDERAL PREEMPTION

8. FIRST AMENDMENT LIMITS ON SCOPE OF RIGHTS
iv. Cardtoons v. MLB

1. Facts:

a. They used baseball players’ likeliness for cartoon for baseball cards

b. They poked fun at baseball players on how much money they made

2. In the context of Copy rights, there is a protection for parody protected by the 1st 

3. In order to determine whether a parody will improperly infringe on the property or publicity rights of an individual or a group, an appellate court must undertake a three-step analysis of the issue. 
a. First, it must determine whether the parody infringes upon the individual or group's property rights as established by either the Lanham Act, 15 U.S.C.S. § 1114, or, in Oklahoma, the state right of publicity statute, Okla. Stat. tit. 12, § 1449. 
b. If so, it must then ascertain whether the parody is protected by U.S. Const., amend. I. 
c. Finally, if both parties have cognizable rights at stake, the court must proceed to a final determination of the relative importance of those rights in the context of this case.

4. Balanced rt of freedom of speech and the rt of publicity

5. Rationale:

a. By giving incentive to develop the talent, they would create more of it and that gives back to public

b. To prevent over-exposure

c. If privatize, it will be used less and used in a way and goes to most socially valuable use: therefore, maximize social value

i. Allocated efficiency

d. Consumer protection rationale Consumer protection: if anybody can use any likeliness, it will create an impression that the person is endorsing the product

v. RIGHT OF PUBLICITY—RATIONALES – analyzed to death in Cardtoons
1. For some reason policy arguments are important in this area, they are assessed a lot in cases 

2. ECONOMIC THEORIES

a. UTILITARIAN/INCENTIVE (REWARD)
i. Under this view, publicity rights induce people to expend the time, effort, and resources to develop the talents prerequisite to public recognition.

ii. Counter argument: utilitarian/incentive (reward)

1. Other rewards exist.  

2. Celebrities already get a lot of money

3. Unlike copyright other means of payment.  10th circuit says "not persuasive
4. Cardtoons Ct thought this was overstated especially in parody context where these cards wont stop people from become ball players
b. ECONOMIC EFFICIENCY
i. Promotes the efficient allocation of resources and prevents them from being overexposed

1. Good analogy in advertising

c. DECEPTION/CONSUMER PROTECTION
i. would be misleading to people

ii. counter: there are other laws to protect against that like Lanham Act
3. NATURAL RIGHTS THEORIES

a. FAIRNESS/GENERAL “NATURAL RIGHT”

i. She should be able to decide who be with and she can get market price to value and social welfare is maximized if rights to use her would go to highest bidder and then she might also become overexposed 

1. challenge to this: difficulty in comparing values for different people

2. markets are imperfect  

b. LABOR THEORY
i. Right to fruits of labor 
1. Counter: Other celebrities had others make them famous – result of media and the audience and often its not on someone
2. also doesn’t work for parodies no labor there 
c. UNJUST ENRICHMENT
i. But Cardtoons created a significant creative component

d. PERSONALITY THEORY—EMOTIONAL HARM
i. But that is privacy rights, not publicity rights

4. Cardtoons: Thus, the noneconomic justifications for the right of publicity are no more compelling than the economic arguments. Those justifications further break down in the context of parody, where the right to profit from one's persona is reduced to the power to suppress criticism. In sum, the effect of limiting MLBPA's right of publicity in this case is negligible. 
5. Zaccini

a. His act in cannonball its about 30 seconds

b. A News station sent a crew and filmed it and showed it on the news

c. Seems like it should be 1st Am use

d. The SC had to decide if 1st would prevent him from making a claim

e. SC focused on a rationale where value of riught of publicity as incentive

i. this is the thing he makes a living from and if someone can just appropriate it it undermines the incentive he has to create that act M
6. Hypos
a. Madonna doesn’t eat beef hypo

i. This seems within the core of right of publicity – Civil Code 3334 

1. It says if use photo for any matter to sell products is liable 

2. This seems to be a core application of right of publicity

3. So advise not to do it

ii. Does it violate her rights?

1. doesn’t say that she has to like it and endorse it 

2. so it doesn’t matter if endorse the product 

b. Could Madonna argue that this right hurt her feelings?

i. Room for argument so could have commercial appropriation privacy claim

ii. But celebrities lose a lot of their privacy to she might lose a lot it 
c. If its not hurting emotions then what is it hurting?

i. Property interest? 
vi. NY and CA Approaches

1. In NY

a. The SC said all we recognize is what is in Civil Rights Law 51-52

b. Leans toward privacy and not publicity but it could be transferable 

c. USE OF NAME OR LIKENESS FOR PURPOSES OF TRADE AND ADVERTISING.

d. Simple enough 

2. RIGHT OF PUBLICITY--CALIFORNIA APPROACH – statutory and CL right
a. RECOGNIZES ALL FOUR PROSSER PRIVACY TORTS AT COMMON LAW – a little more complicated than NY
b. STATUTORY RIGHT OF APPROPRIATION PRIVACY/PUBLICITY 
i. FOR LIVING PERSONS--CIV.CODE §3344 (1972)
ii. Doesn’t say living people but interpreted as such)
c. STATUTORY RIGHT OF PUBLICITY 
i. FOR “DECEASED PERSONALITIES”—
1. CIV. CODE §3344.1 (2000)(FORMERLY §990 [1985]) 
d. RECOGNIZES COMMON LAW RIGHT OF PUBLICITY—

i. PROB. NOT DESCENDIBLE

e. Polydoros

i. Sandlot – kids who are friends who play softball

ii. Nickname Squint Polodorous and Michael Polydorus was pissed

iii. Sued under 3344 and CL invasion of privacy and negligence and defamation

iv. TC gave SJ to D

v. Events in life diff than character so no trier of fact could reasonably say it was him 

vi. Don’t meet elements of claim because there wasn’t direct connection of use of name and commercial purpose

1. Didn’t really use name    

f. CA Statutory RIGHT OF PUBLICITY—CAL.CIV.CODE §3344

i. SUBJECT MATTER  (NOTE:  LIVING PEOPLE)
1. NAME, 
2. VOICE, 
3. SIGNATURE, 
4. PHOTOGRAPH, 
5. LIKENESS
i. Standard: Must be “readily identifiable.” A group photo of a team where can only identify the team as a whole may not be covered. 
ii. Polydoros, not a likeness: the events in the film were much different than the real life of P when he was 10. Also, P was 40 at time the film came out. 

ii. PROHIBITED USES

1. “KNOWING” USE and without consent 
i. (1) ON OR IN PRODUCTS, MERCHANDISE, OR GOODS; 
ii. (2) FOR PURPOSES OF ADVERTISING, SELLING OR SOLICITING PURCHASES OF PRODUCTS, MERCHANDISE, GOODS OR SERVICES
2. Polydoros, the film did not really trade on the identity of the non-celebrity P to bring people in to see the movie. No commercial value, so use not prohibited under this statute.

iii. REMEDIES:  
1. DAMAGES/STATUTORY MIN DAMAGES of $750 
2. PROFITS ATTRIBUTABLE TO THE USE; 
3. PUNITIVE DAMAGES; 
4. ATTORNEYS FEES & COSTS

iv. EXCLUSIONS:  
1. SEVERAL TO PROTECT CERTAIN rights of EMPLOYERS & PUBLISHERS/DISTRIBUTORS
i. Ex: If newspaper didn’t know an ad placed in its pages was w/out consent, the paper is not liable..  
2. MAIN EXCLUSION:  USE IN CONNECTION WITH “NEWS, PUBLIC AFFAIRS, OR SPORTS BROADCAST OR ACCOUNT…”

3. FIRST AMENDMENT MAY ALSO LIMIT APPLICATION TO SPEECH WORKS
v. Group photo hypo

1. NY right violated even tho group

2. CA may not be because of crowded people exception, but not sure 

g. If cannot fit under statutory, P’s try to proceed under common law because it’s broader 
vii. RIGHT OF PUBLICITY--SUBJECT MATTER Under the Common Law
1. VARIES PER STATE LAW

2. TYPICALLY:  
a. NAME, 
b. PHOTO,
c.  LIKENESS, 
i. Dee Lite case Kirby v. Sega
1. Group and Space Channel Five

2. Bears resemblance to the female singer

i. Ohh Laa La and

ii. But animated figure

3. Sued for rt of publicity against a video game

4. Group lost: SJ

5. There was an issue of whether likeliness or not

6. First amendment issue; transformativeness

i. Ue was transforamatvie and protected by 1st
7. Ct published because the pl asked for it to be published
3. EXPANSION: Things that identify the person

a. SIGNATURE,
b. VOICE & 
c. LOOKALIKES & 
d. SOUNDALIKES

i. MIDLER: Protection beyond actual voice: that even though D’s did not use Midler’s name or likeness, they violated CL b/c D’s for their own profit in selling their product did appropriate part of her identity by using a look alike. Midler v. Ford; use of likeness of Midler’s voice; told her to sound as much like Midler; ct found it was not her voice; it was someone who sounded like her but covered still under CL right.  Would not work under statute but does under CL.
ii. First amendment protects much of what the media do in the reproduction of likeness or sounds…a primary value is freedom of speech and press…if the purpose is informative or cultural the use is immune BUT if it serves no function but to merely exploit the individual portrayed, immunity will not be granted

iii. Midler also held that mere imitation of a recorded performance would not constitute a copyright infringement even where one performer deliberately sets out to simulate another’s performance as exactly as possible.

iv. WAITS: P is a professional singer, songwriter and actor with a raspy voice…he does not to commercials and has maintained a policy consistently during the last ten years rejecting numerous offers to endorse. Use of soundalike sanctioned.
v. In CA exemplary or punitive damages are available where it is proven by clear and convincing evidence that the D has been guilty of oppression, fraud or malice
4. GREATER EXPANSION:  
a. ANY INDICIA OF IDENTITY, 
b. “PERSONA”
i. MOTSCHENBACHER: Issue of “identifiability”…race car driver’s car pictured on product. Court held that although likeness of the P is itself unrecognizable, the lower court failed to attribute proper significance to the distinctive decoration appearing on the P’s car, which caused some persons to infer P was the driver.  Color pattern of his racing car and used it in the commercial; could not see him; even though cannot see any one in the car.  Car markings were sufficient to id him
ii. CARSON: held that the right was implicated b/c the D had appropriated Carson’s identity by using the phrase “here’s Johnny.”

iii. VANNA WHITE: held the individual aspect of the robot with a blonde wig and evening dress left little doubt about the celebrity the ad is meant to depict…violated right of publicity

iv. MCFARLAND: Sued the bar called Spanky.  The ct said he might be identified with the name Spanky
v. WENDT (CHEERS BAR CASE): Dealt with a bar patterned after Cheers: there were robots on chairs.   Already knows Rt of pub extends beyond actual likeness of the person.  Implied Dormant Copyright.
5. PERFORMER’S STYLE??
i. May not extend it

ii. Imitative style may be id
6. HYPO: New client from England wants to open a shop called the “The Wrap Shack” She wants her slogan to be if you want a wrap, have a “shack attack”

a. Issue: Is Shack Attack associated w/ Shaquille O’Neil?

b. Privacy claim- b/c that has more to do with feelings

c. Right of publicity claim- Confusion is not an issue…the problem is taking “shack attack” out of public use.

d. Does this violate Shaq’s Rt of publicity?

i. Yes:

1. “Carson case” gave protection to the phrase

2. Will think of Shaq

ii. No:

1. But the spelling is diff; 

2. With Carson, the phrase is used every time

3. She did not have the intention; she may not even know

4. She might have been thinking about Shark attack

5. She might have been using sharks in the ad

iii. If expand the rt of pub, diff to predict the outcome

viii. RIGHT OF PUBLICITY – DESCENDIBILITY (DOES THE RIGHT SURVIVE DEATH):  
1. STATE LAWS VARY.  

a. NY-NO.  

b. CAL.

i. COMMON LAW, PROB. NO; 
1. CL right of pub does not survive death: Lugosi: he did not exploit it during his life time so does not survive
ii. STATUTORY, §3344.1 (FORMERLY §990)—YES.

1. Statue now provides for descendability: S3344.1

2. It only appears to people whose likeness had a value at the time of death

3. Issue: what happens if the person becomes famous after death

i. It goes on for 70 yrs after death

ii. States vary in duration

iii. Indiana: 100 yrs

iv. TN: has a statutory one (Elvis Presley) : no ending

v. If continue to exploit it

4. Transferable

i. If no transfer: no rt

c. Carve out

i. 1st amendment type claim

1. CL right of pub stops rt of publicity

d. A system for registering the claim

i. Must file a form by the claimant

e. Janis Joplin case: 

i. Play about her life

ii. Second act was like her concert

iii. Her heirs tried to stop it

iv. No rt of pub because the CL does not survive it
ix. CHOICE OF LAW:  STATE APPROACHES VARY.  

1. AS TO DESCENDIBILITY:  
a. MOST CASES APPLY LAW OF STATE OF DOMICILE AT TIME OF DEATH TO DETERMINE WHETHER THE RIGHT DESCENDS
b. Princess DI lost because couldn’t win in CA for rt pub.

2. With living people, depends on the state

3. In  terms of rt of privacy: the ct applies the state of the domicile because their feelings are where they were located

4. With CR, you look at the place where the conduct occurred; 

5. Rt of pub: may analogize to rt of privacy, then the state of domicile

6. After deciding it survives, what about the contours and subj matters?

a. Do you go to where the conduct occurred

b. The statute in some states like Indiana: everyone can make a claim

i. Di’s estate might have won in Indiana
x. RIGHT OF PUBLICITY—FEDERAL PREEMEPTION

1. The const says fed law is supreme and can trump state law when there is conflict

2. FEDERAL PREEMPTION BY COPYRIGHT LAW
a. “EXPRESS” PREEMPTION (COPYRIGHT ACT §301):  
i. COPYRIGHTABLE SUBJECT MATTER + RIGHT “EQUIVALENT” TO COPYRIGHT.  
ii. MOST DECISIONS FIND NOT COPYRIGHTABLE SUBJECT MATTER OR NOT EQUIVALENT RIGHT, SO NO PREEMPTION
iii. They say there is no CR for your face or identification.

b. Implied Preemption
i. If the State law stands obstacle to or interferes with the purpose of fed law, state law is preempted

ii. Wendt: Host got permission from Paramount, who owned the copyright of the Cheers.

1. It interferes with the CR owner’s copyright to license the work

2. If the actor who plays in the copyrighted show can claim rt of pub, it may devalue the copyright

i. If they want to license it to make a play, should they get a license from the actor also

iii. Fleet v CBS: rt of pub preempted by Copyright Act

iv. Baltimore Orioles v MLB: claims that their games cannot be broadcast because of rt of publicity

1. Televised version of games are copyrightable so preempted
v. GENERAL SUPREMACY CLAUSE PREEMPTION (STANDS AS OBSTACLE TO FEDERAL POLICY)?

xi. RIGHT OF PUBLICITY--FIRST AMENDMENT LIMITATIONS

1. Intro

a. Tension between right of publicity and freedom of expression

b. There are different tests in different states

c. About freedom of expression by an artist v. the person portrayed in the work

i. Byrd’s concurring in Legend of Valentino is binding 

d. “Legend of Valentino” case:

i. Made clear it was a fictional film

ii. Heirs sued and argued that it was a viol of rt of pub and should not be protected because the films was for commerce; it was a fiction

iii. Byrd:

1. Fiction is protected speech

2. Financial gain: most speeches are for profits; newspapers; articles

3. Should not matter if the use of names should not matter because ??

4. Falsity should not matter

i. Case law supports that if fictional and not held out as true: protection

a. If fictional and held out as true: reduced protection by 1st
ii. Even fiction is protected because it was a fiction

a. All fictions are false

5. Therefore, non-actionable rt of pub claim

2. SPECTRUM OF TYPES OF USES OF IDENTITY/PERSONA:

a. Uses in ADVERTISING or COMMERCIAL PRODUCTS—

i. Generally LIMITED 1st AMENDMENT PROTECTION FOR “COMMERCIAL SPEECH”
ii. USUALLY a use of a person’s name and likeness is going to be ACTIONABLE under states that have an action

1. EVEN IF INFORMATIVE.  
i. ALCINDOR (KAREEM ABDUL JABAAR)
ii. Car co had a commercial and used in ad a quiz format, a trivia fact then cut to ad then cut to question and lou alcindor was the question

iii. Court found it to be actionable for publicity even tho diff name and there was some informational value .
iii. BUT NOT all advertising ACTIONABLE  
1. IF “INCIDENTAL” TO A FIRST AMENDMENT PROTECTED USE.  
i. GUGLIELMI, (NAMATH, MONTANA—POSTERS PROMOTING NEWSPAPERS)
ii. Advertising for use that itself is protected 
iii. If have a right to use name and likeness in advertising if can use it in work, meaning you can have an ad for a biography of a person 

iv. Papers had posters of players.  Normally posters are commercial merchandise but in these cases wasn’t actionable because it was incidental use – if can write stories about athletes can advertise and use athletes names and advertising in ads 
iv. WHAT CONSTITUTES A “COMMERCIAL PRODUCT” IS DEBATABLE—
1. TOY? GAME? POSTER? VIDEOCASSETTE? NEWSPAPER?

2. WHICH ARE “SPEECH”?  ARE THEY “COMMERCIAL SPEECH”?   

3. Something which is merchandise is commercial use 
4. We are talking about the most wanted cards and Saddam’s COA

i. Under CA law a person whos name and likness is used for purposes of trade or advertising without or concernt on goods is liable for damages sustained plus other remedies – there is no carveout for dictators
ii. Also law of domicile is iraq and there might not be a law there
v. COMMERCIAL SPEECH HAS A LOWER LEVEL OF 1st PROTECTION FROM REGULATION, BUT STILL HAS SOME PROTECTION

1. BUT SPEECH PROTECTION PROBABLY WON’T INSULATE “CORE” RT. OF PUBLICITY USES FROM RIGHT OF PUBLICITY ACTIONS, 
i. e.g. ADVERTISING, CELEBRITY MEMORABILIA
2. DEFINITION IS UNSETTLED, BEYOND PURE ADVERTISING

3. EXPRESSION SOLELY RELATED TO THE ECONOMIC INTERESTS OF SPEAKER – this is commercial speech in CA
i. PRIMARY MESSAGE IS “BUY,” i.e. PROPOSES A COMMERCIAL TRANSACTION, ADVERTISING

4. WHAT ABOUT “MIXED” SPEECH?  

i. McCARTHY--LOOK TO “PRIMARY” PURPOSE of the item of speech 

a. If commercial then actionable

b. If informational then maybe not actionable
5. Dustin Hoffman

i. Sued LA magazine got a large damages jment and got 8million

ii. Appealed and eventually the court used defamation concepts, since he was a public figure it needs to be knowingly false

iii. But publicity has nothing to do with falsity

iv. Reversed on appeal 
b. NEWS/INFORMATION--STRONGEST 1st AMEND. PROTECTION, USUALLY NO RT. OF PUBLICITY/COMMERCIAL APPROPRIATION VIOLATION.  

i. “NEWS” BROADLY DEFINED.  DORA.

ii. SOME EDITORIAL MATERIAL MAY BE ENOUGH.  HOFFMAN
1. so fashion is editorial .

iii. BUT NOT:

1. FALSE STATEMENTS OF FACT W/FAULT.  EASTWOOD, HOFFMAN.
2. APPROPRIATION OF PERFORMANCE, “ENTIRE ACT”.  ZACHINI
c. in between is most of entertainment: STORIES/FICTION & ENTERTAINMENT--HARDER CASES
i. usually gets treated like news – it gets some protection 

ii. USUALLY NOT VIOLATION OF RT. PUBLICITY, EVEN IF FICTIONAL if used in a movie.  POLYDOROS
iii. But IF PERMEATED WITH FALSITY, BUT HELD OUT AS TRUTH, MIGHT BE ACTIONABLE.  SPAHN.  
1. BUT SEE, TYNE v. TIME-WARNER. but then there is the perfect storm case .  ct said fact some of it was made up doesn’t lose speech protection and doesn’t violate their right of publicity even tho some stuff might have been false 
iv. IMITATIVE PERFORMANCES

1. IF PURELY IMITATIVE, PROB. ACTIONABLE. PRESLEY v RUSSEN 
2. IF PART OF INFORMATIVE/EXPRESSIVE WORK, PROB. NOT ACTIONABLE.  JOPLIN
i. eg a tribute show . 
3. RIGHT OF PUBLICITY—FIRST AMENDMENT/EXPRESSIVE WORKS—VISUAL ART

a. IN PAST, COURTS WERE UNRECEPTIVE TO FIRST AMENDMENT ARGUMENTS RE:  PHOTO/ART REPRODUCTIONS UNLESS THERE IS SOME CONNECTION TO MATTERS OF PUBLIC INTEREST/NEWS

i. BUT 1ST AMEND. PROTECTS NON-INFORMATIONAL SPEECH.  SEE BURSTYN v. WILSON, GUGLIELMI
b. Now There are Tests.  
i. CAL.SUP.CT. SAID ART IS PROTECTED SPEECH, APPLIED A FORM OF BALANCING, SIMILAR TO PART OF  “FAIR USE” DEFENSE IN COPYRIGHT

1. IF WORK IS “TRANSFORMATIVE”, GENERALLY WILL BE TREATED AS PROTECTED SPEECH, EVEN USE ON UNCONVENTIONAL MEDIA SUCH AS T-SHIRTS PROTECTED BY FIRST AMENDMENT
2. “TRANSFORMATIVE”—VAGUE CONCEPT IMPORTED FROM COPYRIGHT LAW—
i. NEW EXPRESSION OR NEW MEANING ADDED
ii. Normally means new expression or new meaning is added to it

iii. Not just normal depiction of celebrity

iv. Is it Ds expression rather than the celebritys likeness

v. Is it quantitatively predeominated

vi. Are there creative elements

vii. Why is it primarily marketable – fame of celebrity or creatively or imagination of the artist? 

viii. If its transformative then protective speech and you can do whatever you want with it

ix. NY used CA case and could put on cups on merchandise 

x. Sketch was not speech 

3. Difficult to predict 

4. To balance speech and natural rights: is the defendants use transformative?  

5. If it is then protected at speech and it outweighs publicity even if on t shirt 
6. SADERUP:  sketch of 3 stooges made the art and sold reproduction and sold tshirts 

i. The co that owns 3 stooges sued him and he lost and it was affirmed on appeal

a. Single works of art will not be merchandise but the reproductions ARE

b. CA SC said reproductions don’t make something lose the speech protections, e.g. books and newspapers

c. So fact sold in copies doesn’t lose protections

d. Entertainment is protected

e. It’s a prospeech opinion

f.  Even if on tshirt ok as well assuming what son them is speech

g. But there is a rational interest in publicity also a natural property right so there is a rational basis to limit this

h. And SC in Zacini tho speech not just insulated

i. So they have to find balance

j. So they developed a test from copyright law – fair use s     

7. TIGER WOODS CASE 
i. 6th cir applied tests including trans test

ii. And it was trans and did not violate rights 

iii. HELD ART IS PROTECTED     

ii. ROSA PARKS CASE:  “RELATEDNESS/RELEVANCE” – sued outcast 
1. IS THERE A REASONABLE RELATIONSHIP BETWEEN THE NAME USED AND THE CONTENT OF THE ART
2. If song is about rosa parks can call it rosa parks and even use a likeness 

i. but song not clear has to do with rosa 

ii. sent it down to see if it was related or relevant

iii. and then settled  
iii. TONY TWIST CASE:  “PREDOMINANT USE”

1. Even more subjective than other tests 

2. IS THE PREDOMINATE PURPOSE TO EXPLOIT THE COMMERCIAL VALUE OF THE PERSONA OR TO MAKE EXPRESSIVE COMMENT ABOUT THE CELEBRITY
3. Tony Twist sued and in MIZ didn’t like transformative test and not protective enough

i. And they looked from Loyola ent LR

ii. And should be what is the predominant purpose

a. If its to explot persona then violates publicity

b. If expressive comment then its right of speech

c. This test is A LOT TOUGHER 

d. How decide predominant purpose 

e. Got 14 million jment f

· ((((PRIVACY/PUBLICITY—DEFENSIVE ASPECTS -  Did not do in class

· Generally, Challenge Elements Of Claim, E.G.:

· DEFAMATION/FALSE LIGHT Privacy:  

· Truth is not actionable (plaintiff has burden)

· Even if false, plaintiff must prove relevant level of fault (actual malice, negligence) by “clear and convincing” evidence

· Actual malice

· Negligence when not public figure.

· No identification of plaintiff

· INTRUSION:  

· No reasonable expectation of privacy, 

· Not highly offensive

· PUBLIC DISCLOSURE:  

· Facts were not “private” 

· Not highly offensive

· Disclosed material was of legitimate public interest

· No identification

· RIGHT OF PUBLICITY—ATTACK ELEMENTS, E.G.:

· Is not a use covered by the relevant statute 

· (E.g. Advertising, for purposes of trade/use on “products, etc.”) Or law

· Plaintiff’s identity not used

· Note:  common law actions tend to cover broad subject matter

· Action excluded expressly in statute (e.g. News, public affairs)

· Note:  broad exceptions in cal.civ.code §3344.1(a)(2)

· First amendment defense))))

e. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

i. MUST BE INTENTIONAL

ii. MUST BE “SO OUTRAGEOUS…AS TO GO BEYOND THE BOUNDS OF DECENCY, AND TO BE REGARDED AS ATROCIOUS, AND UTTERLY INTOLERABLE IN A CIVILIZED COMMUNITY.”

iii. MUST ALSO BE A “FALSE STATEMENT OF FACT”, 
iv. THAT IS MADE WITH THE REQUIRED DEGREE OF FAULT (“ACTUAL MALICE” FOR A PUBLIC FIGURE).  
1. HUSTLER v. FALWELL. (DOES THIS LIMIT ONLY APPLY TO PUBLIC OFFICIALS/PUBLIC FIGURES?)
a. Involved Campari parody making fun of Falwell 

b. He sued for libel and other claims and IIED

c. Ct gave directed verdict to D for privacy and jury gave for D for libel because not reasonably understood as a statement of fact

d. But jury gave jment for IIED including some punitives

e. Went to SC 

f. Appellate ct affirmed the jment and the question was how to satisfy actual malice and thought intentional conduct apply NYT

g. They thought the issue was how outrageous was the portrayal 

h. SC looked at issue to be whether the states interest in protecting public figured suff to deny first amendment when patently offensive  

i. Ct talks about importance of this type of speech, free flow of ideas on matters of public opinions have to have protection 

i. e.g. political cartoons will offend but they need protection

j. Falwell says outrageous should be enough to distinguish and be enough protection for speech 

k. But it would be too subjective and offensiveness alone isn’t enough to invoke suppression of speech 
l. Obscenity is the only speech that the court allows to be regulated but short of that cant be regulated just because offensive

m. Fighting words also can be regulated, but that is all they lookj to consequences of speech not just offensiveness

n. And outrageousness is a level of offensiveness

o. So Ct limits IIED claim as it relates to public figures

p. Cant have IIED claim and get around limitations have for public officials and figures

q. So need a false statement of fact made with actual malice

r. So as to here, since jury found wasn’t a statement of fact about falwell then no liability

v. Subsequent Cases where Ps had some success:

1. Esposito

a. Lower ct case in NY, radio program where DJs took society pages with weddings and have photos and DJs have ugliest bride contests 

b. Brunt of program biz manager of competing co

c. Disclosed full name and place and position of employment

d. She experiences distress esp since newlywed and claim survived the hustler situation

e. Dist hustler because was a private individual and not a public figure

f. There was no public interest in this

g. Deliberate attempt to make her feel bad

h. So states interest outweighs first amendment
2. Howard Stern

a. NY case had a guest space lesbian and she died

b. Her body was cremated and some of remains given to someone got to stern 
c. A sibling sued for IIED and the lower ct gave to defense and app reversed 

d. Ct said this could have been sufficiently outrageous, cant dismiss the complaint and thought jury could conclude went beyond bounds of recent behavior

e. Don’t get onto falwell and woman talking about was arguably a public figure
vi. There is a claim for IIED under some states laws (secret camera shows worried about this) 

vii. SC limits it a lot for public officials and figures

viii. But still a ball in play for private figures, but hinges on outrageousness of it    

f. Releases must be clear if you want to get them through
i. KELLY v. WILLIAM MORROW—RELEASE LANGUAGE

1. “The rights herein granted to you shall include the right to depict and/or portray me…to such extent and in such manner, either factually or fictionally as you in your discretion and pursuant to any contract with me may determine…”
2. Author did get a release signed and got a release from Kelly and it turned out to be a fictionalized 

3. Wambaugh puts out book and portrays him as being a drunk, stuff not true

4. Kelly sues for a whole slew of claims

5. The Issue: did he release these claims

6. 2 issues
a. P argued that this lang (factually or fictionally) means either fact or fiction, but not both and instead they used both

i. The ct engages in K interpretation looking for intent, language, looked at dictionary

ii. They decide that the use of words like depict or portray suggest contemplated some mix of fact and fiction, so tho or usually means one or the other, if the intent is and or then that is what we have here and it was ok

b. Did he waive claims to be defamed

i. Because this release was brief and didn’t really say specifically
ii. The Ct said the burden is on the person claiming the benefit of the release to show the scope

iii. And here was ambiguity whether to waive claims for defamation so they need to go to trial on that issue

iv. So releases must be very clear if you want to get them through 

7. In the Borat waiver there are a lot of claims cant bring and usually claims will be more specific than the ones here                        /
IX. TOPIC 9 :  Intellectual Property and Related Rights—Copyright and Idea Protection; Trademarks & Unfair Competition

a. COPYRIGHT (CR)
i. Intro

1. The tension

a. On the one hand ideas should be rewarded

b. But if we are too restrictive stop others from creating new ideas

2. In CR law, there is the idea, expression dichotomy

a. CR doesn’t protect ideas

b. It protects the expression of the idea

i. but where do you draw the line – there is no bright line

3. more general the idea you took less likely there is CR infringement 

4. CA law had a broad state law that provided state protection for any product of mind, but in late 40s it was narrowed

a. Now it protects representations and expressions of ideas

b. CA now only protects unfixed works of authorship – even narrower

c. In late 40s and early 50s CA cts had fact patterns with unscrupulous people so developed other legal theories might have legal claim under some circs

ii. Laying the setting – Copyright Checklist 
1. SUBJECT MATTER (not)

a. FACTS, RESEARCH

b. IDEAS—CHARACTERS 

2. INFRINGEMENT 

iii. COPYRIGHT--SUBJECT MATTER

1. CR protects ORIGINAL WORKS OF AUTHORSHIP FIXED IN A TANGIBLE MEDIUM OF EXPRESSION
a. “ORIGINAL” = ORIGINATED WITH AUTHOR, 
b. i.e. NOT COPIED; owes its origin to someone

c. NOVELTY NOT REQUIRED for CR protection
2. NOT protected by CR:  
a. FACTS
i. one reason by madonnas co doesn’t have claim for infringement of CR because facts of experiment are facts not protected
ii. Research and theories based on that research aren’t  copyrightable 
b. IDEAS,
c. SCENES A FAIRE 
i. (VERY COMMON SCENES IN A PARTICULAR TYPE OF STORY)
1. E.g. war movie have soldiers shooting at each other     

3. Back to Facts: CR protects original works owe origin with author but facts are not like that

a. Miller

i. Book about kidnapping and the P wrote a book about it and D made a movie about those events and used the book (without K)

ii. When made movie author sued infringed CR

iii. There was a jury instruction suggested that research was copyrightable

iv. Given other statements by judge

v. Ct felt it was prejudicial 

vi. So in the case research is not copyrightable using Hoeling and Rosemont from the 2nd Circuit
b. So since research isn’t copyrightable D should be ok

4. But what about theories?

a. could say historical theories are not facts depends on creative abilities of historian

b. but then there is a slippery slope

c. so even if something is held out as fact even if far out there then it cant be protected

d. Hoeling deals directly with theories that weren’t protectible         
5. What if copied book

a. would infringe CR because that is expression of ideas and there is a CR on that

6. There was even a line of cases that protected directories like phonebooks and some belief at the time of this decision CR might protect labor and industry and investment why else protect these directories

a. the Miller ct anticipated later SC decision with a case involving phonebooks

b. SC eventually found that the time and effort isn’t protected in phonebooks, it is the originality with how it is laid out

c. reject the industrious labor idea CR might protect investment with obtaining it 

d. so don’t even have to go back and do your own research, you can build on what was done before 

e. run with this for fact based books – why did universal even negotiate with him if don’t need him

i. There was uncertainty in the law

ii. They could have avoided this lawsuit, even tho won, they could’ve avoided it to acquire rights

iii. Also if book is popular might want to have it on board 
1. That is why used “the perfect storm”
f. So no CR on facts or theories and just because took labor time or money to find facts and create theories doesn’t matter – no CR     
iv. COPYRIGHT—IDEAS/CHARACTERS

1. COPYRIGHT also DOESN’T EXTEND TO “IDEAS”, BUT ONLY TO “EXPRESSION”

a. WHERE TO DRAW THE LINE BETWEEN “IDEA” (ABSTRACT) AND EXPRESSION (MORE “CONCRETE”, DETAILED) IS UNCLEAR
2. Characters also big area – 

a. NO SEPARATE CATEGORY OF COPYRIGHT SUBJECT MATTER FOR A “CHARACTER”

i. But charcs might be PROTECTED AS PART OF A WORK, 
1. E.G. A WORK OF VISUAL ART OR A LITERARY WORK 
3. IF Charc is TOO SIMPLE OR ABSTRACT, A CHARACTER IS LITTLE MORE THAN AN “IDEA” (A “STOCK CHARACTER”)
a. e.g. an international spy, that is broad
b. cant copyright a student in law school, too broad    
4. Cts have struggled over how to protect characters    COURTS SEEM TO DIFFER OVER TEST FOR CHARACTER COPYRIGHTABILITY
a. 9TH CIR.:  “SAM SPADE” CASE—CHARACTER MUST “CONSTITUTE THE STORY BEING TOLD”

i. GRAPHIC/VISUAL CHARACTERS MORE READILY PROTECTABLE because the visual aspect is an important part of it

ii. And sam spade wasn’t story being told
iii. The basic idea is people don’t read this thing for the plot but to see what the characters do 

iv. Ct didn’t think Sam Spade was the story being told

v. This was a contract case and was SS included when sold the CR to WBros and had to look to intent of parties so what they were really doing in this case is what did the parties mean and did they mean to include SS in the transfer 

vi. Later 9th cases try to distinguish this case when dealing with visual charcs – more expression when graphic or visual character – there is a visual element

vii. Famous case – Disney chars doing drugs and ct found those chars did violate CR so even in 9th visual chars are more readily protectible               
b. 2d CIR.:  IF A CHARACTER IS “SUFFICIENTLY WELL DELINEATED” 

i. (i.e. DESCRIBED IN SUFFICIENT DETAIL) TO CONSTITUTE EXPRESSION RATHER THAN IDEA, IT’S COVERED BY COPYRIGHT IN THE WORK WHERE IT’S DELINEATED
ii. is there enough detail less of an abstract idea

iii. The more specifically and elaborately he or she is described the more likely found part of CR

iv. 9th cir often looks to both tests              

v. this is a less stringent std than the one above 
vi. so specifics of character become protected.
vii. MGM

1. Honda had new car coming out and during superbowl had james bond character at time when new film going to come out

2. They sued and got injunction

3. The court wasn’t sure what test to apply and looked at both of them

4. They found this character was the story being told and he was sufficiently delineated 

5. The Honda mans character was sufficiently similar       
6. The fact played by diff chars show that its beyond individual char and is protectible          
v. COPYRIGHT—INFRINGEMENT – Elements 
1. Statute doesn’t really help, says if copy something then he or she is an infringer, well that doesn’t help unless its literally copied

2. Elements of a Copyright Infringement Claim
a. OWNERSHIP OF VALID COPYRIGHTABLE MATERIAL
i. if you have registration, that is prima facie 
ii. sometimes courts have to look a little closer to see
iii. need a registration to get into court   g
b. Actual or factual COPYING (use of plaintiff’s work, not independent creation) of material that is protected – not independently creating a work – this is proved by 

i. Different circuits have different approaches to prove this element

1. 2nd and others: UNLAWFUL APPROPRIATION/ SUBSTANTIAL SIMILARITY between the 2 works, that is infringement 

i. DIRECT EVIDENCE   we are looking for evidence that D used P’s work

a. actual copying

b. used Ds work rather than something else

c. usually this is stipulated by parties

d. often there is direct evidence, yes I used this for my thing

ii. INDIRECT EVIDENCE: but normally go to indirect evidence

a. ACCESS - but they have to access to it – reasonably opp to listen to it

b. PROBATIVE SIMILARITY - similarity between the works

c. and if both of these are there then say D could have copied it 

d. or substantial similarity – sim between p and ds work that tends to show that there was copying or actual copying 

2. 9th CIR.:  “EXTRINSIC”/”INTRINSIC” TEST – don’t need to know this it is roughly similar to 2nd cir 
b. IDEA PROTECTION

i. Generally

1. IDEAS NOT COPYRIGHTABLE – could be in a protectible work but ideas themselves are not copyrightable – so what theories are there?       
2. So need other ideas to protect ideas

3. OTHER THEORIES FOR PROTECTION:

a. EXPRESS CONTRACT – 
i. a Ks in words
ii. but often didn’t enter into an idea
iii. oral agreement is express, but that often doesn’t happen
b. IMPLIED IN FACT CONTRACT

i. Courts say that there in fact was a K 

ii. agreement implied by conduct
iii. Elements

1. Submission of idea

2. Conditions

3. Knowledge of conditions

4. Acceptance of submission with knowledge

5. Actual Use

6. Value

7. Novelty

i. In CA don’t need

ii. In NY novelty at least to the buyer

c. QUASI-CONTRACT (IMPLIED IN LAW)

i. Diff than implied in fact
ii. Like unjust enrichment 
d. MISAPPROPRIATION OF “PROPERTY”

i. Taking of property
ii. In NY need general novelty 
e. CONFIDENTIAL RELATIONSHIP like breach fiduciary duty
4. SOME CAUSES OF ACTION-PREEMPTED BY FEDERAL LAW

ii. MOST VIABLE PROTECTION NOW:

1. CONTRACT

2. CONFIDENTIALITY

iii. IDEA PROTECTION--TOPICS

1. AREAS OF CONCERN

a. CIRCUMSTANCES REQUIRED FOR CONTRACT/CONFIDENTIAL RELATIONSHIP

b. CHARACTERISTICS OF THE IDEA REQUIRED FOR PROTECTION

c. WHAT TYPE OF “USE” SUPPORTS LIABILITY

d. PREEMPTION
iv. IDEAS--CONTRACT PROTECTION

1. EXPRESS CONTRACT (AGRMT. IN WORDS)

a. MAY BE WRITTEN OR ORAL

b. THE USUAL CONTRACTUAL REQUIREMENTS
c. If they agree in writing then there’s a K 

d. But there is a timing problem, why would someone pay for something before they hear it
e. This isn’t the norm – but Buchwald is one of them

i. Coming to America 

ii. Signed a K with Paramount if use material will pay for it 

iii. eventually they tried to develop it for Eddie Murphy 
iv. they abandoned it eventually

v. later CTAmerica is coming out and it looks like their project and sued Paramount for Breach of K 

vi. The case turns initially on K interpretation – what did the parties mean by Based Upon
vii. There was conflicting testimony found it was ambiguous

viii. and court turned to CR infringement analysis

1. there was Access – everyone knew about it, even Murphy knew

2. and there are some similarities and they create 2 tests triggered use

i. any material element or 

ii. even if its inspired by this material that might be based upon also 

ix. and so all this was satisfied, there were broad similarities and a few specific things like similar gimmicks – use a mop to foil a robbery 

x. the director was also the same as advised in beginning   

2. IMPLIED IN FACT (INFERRED FROM CONDUCT) – this is the usual case 
a.  – the consideration? 

i. In CA it’s the disclosure

ii. In NY it’s the idea so it must be more concrete and valuable – but even that is changing  
b. CALIFORNIA (DESNY v. WILDER) – imp Cal case talks about the elements of an implied in fact K for ideas in CA
i. SUBMISSION

1. The P has to have submitted the idea

2. But that’s not enough – if just blurt out idea, that is not enough  

ii. CONDITIONS

1. The submitter has to have has conditions on that submission 

2. e.g. will submit to you on condition if pay me to use it – circs show there were conditions on it

3. it doesn’t have to be said specifically, it has to be known or one could say it and the other doesn’t have to answer but the conditions are there 

iii. KNOWLEDGE OF CONDITIONS

1. and recipient had knowledge or should have known of conditions 
iv. ACCEPTANCE OF SUBMISSION W/KNOWLEDGE

1. They had to have opp not to take the submission

2. Knowing the conditions 
3. They don’t specifically accept the conditions, but they take the idea knowing that the conditions are there 

v. ACTUAL USE

1. Rather than getting the idea from someone else 
vi. VALUE

1. Not hard in CA, as long as used in movie it has value

2. Usually the circs will be D has created something with this material so its hard for them to say the idea was worthless  
vii. LOOKS AT SUBMISSION (NOT THE IDEA ITSELF) AS THE CONSIDERATION, SO NOVELTY NOT REQUIRED

viii. Desny
1. Story inspired by real events

2. Being caught in case and eventually the guy dies

3. The writer producer becomes with project and contacts Billie Wilder

4. He describes idea to his secretary and she said that wont write a real script, a short summary of script (called coverage) 

5. Desny wanted to write the coverage instead of some college kid

6. P calls back and has synopsis ready

7. She says read it to me and she takes it down in shorthand

8. A year later BW comes out with a movie that isn’t about this person but it is a similar story

9. Desny says you stole my idea

10. This gave the SC to articulate a theory to have some prot for ideas even without express K 

11. The secretary says they will pay if use it – it is more of an express K, but the court uses case to talk about implied in fact K and said that’s what happened here 

12. He also could’ve made a CR claim, but didn’t have claim here

13. Cr articulates the elements for ct to infer an obligation to pay to use an idea see above 

14. The court founds those circumstances were here

i. He submitted the idea

ii. He made it clear expected to be paid

iii. She knew that – agency authority 

iv. They accepted the submission knowing the conditions

v. Did they actually use it?

a. Does a close comparison of the stories and finds suff evidence there should be a trial 

ix. What if there was no second phone call would there be liability?

1. Prob not – he didn’t give conditions 

3. NEW YORK Std for Implied in Fact Ks for Ideas: Nadel 
a. NY CTS. SEEM TO APPLY THE STANDARD ELEMENTS FOR AN ENFORCEABLE CONTRACT EVEN FOR IMPLIED IN FACT CONTRACTS 
i. (e.g., DEFINITENESS, 
ii. LEGAL CAPACITY AND 
iii. SUBJECT MATTER, 
iv. MUTUAL ASSENT AND 
v. CONSIDERATION).  

b. PROB. SIMILAR—THE CONDUCT CONSIDERED IN CALIFORNIA SHOWS SOME OF THOSE ELEMENTS.

c. NOVELTY REQUIRED, AT LEAST AS TO THE “BUYER”

i. PROBABLY BECAUSE THE IDEA, RATHER THAN THE SERVICE OF DISCLOSING THE IDEA, IS THE “CONSIDERATION” 
d. Nadel

i. Toy no express agreement and P later comes out with Taz toy similar and Ps felt that it was taken from them

ii. Lower ct is SJ for D because novelty is required for any type of claim

iii. It went up on appeal look at other NY case law – Apfel

iv. And articulated a different analysis 

v. NY is open to the possibility for a misappropriation claim

1. Sometimes it involves something known as quasi property 

2. Might have part rights to something via a vi another person so if that person takes that then it could be a misappropriation or unfair competition claim 

3. So NY accepts these claims

4. CA says this is preempted by Fed copyright law

5. In NY its not preempted yet

6. But for misappropriation you look to something more in the idea than the normal novelty to the person req

7. It must REALLY BE NOVEL, new, unique to the world

8. Also, the idea must be concrete

9. They seem to mean its specific and detailed rather than general and abstract 

10. In CA even a novel, concrete idea the misappropriation claim is preempted

11. So Nadel sais for misappropriation there is no claim because it needs novelty to the world 

vi. But when it comes to K claims looked to case law only need novelty to buyer 

vii. So even if others know the idea it could be novel to the recipient its new to them and that should supports a promise to pay 

viii. So they remanded it for more information 

e. What if the idea was really obvious, would that support a claim?

i. if it is sooooo obvious then we impute that knowledge to the buyer

ii. so at some point it is so novel even the buyer would be deemed to know it

iii. this is a contrast with CA, CA they seem to protect by express or implied K ideas that are not novel at all

1. Blaustein

i. Eliz Taylor and Richard Burton with Shakespeare play and just the idea of them together in a play was protectible                               

ii. Even if tho they don’t have to prove novelty, they would still have to prove actual use and that would be hard to prove when its not novel or concrete

iii. But in general CA cts don’t require novelty or concreteness in express or implied Ks 

4. Differences with CA

a. NY said there are some things extra that it needs 

i. The idea must be novel 

ii. This based on Apfel, novelty is still required, but its novelty to the buyer probably and not to the world

b. This might be because NY cts still seem to look to the idea as the consideration as opposed to the service as the consideration in CA
c. But in CA the idea doesn’t have to be novel at all – Blaustein

5. IDEAS--CHARACTERISTICS REQUIRED FOR PROTECTION

a. VARIES IN DIFFERENT JURISDICTIONS, SOMEWHAT UNSETTLED

b. NOVELTY (UNIQUENESS, NOT PREVIOUSLY KNOWN)

i. NY:  NOVELTY AS TO RECIPIENT REQUIRED FOR EXPRESS (NADEL) OR IMPLIED K (MURRAY), CONFIDENTIAL RELATIONSHIP

1. GENERAL NOVELTY AS TO THE PUBLIC FOR “MISAPPROPRIATION”
2. Murray: wanted fathers day to be a black middle class family and then not too long after that have cosby shoo after they deny it

3. He sued saying they stole his idea 

4. Tried to enjoin the show

5. Lower ct gave SJ to D because of lack of novelty which was required for all cases at this point (this is NY and there is no novelty to the buyer yet)

6. The majority said it was just known ingredients no novelty of any kind existed 

7. So misappropriation claim failed and would still fail

8. The dissent says there were fact issues what is or not novel so they didn’t like the decision – even bill cosby said it was novel 

9. Shows people can differ what is or what isn’t novelty                  
ii. CAL:  NOT REQD. FOR EXPRESS OR IMPLIED K (BLAUSTEIN); PROB. REQD FOR CONFIDENTIAL RELATIONSHIP
6. CONCRETENESS (SPECIFICITY, DETAILS)

a. PROBABLY NOT REQUIRED FOR EXPRESS K

b. NY:  PROB. REQUIRED FOR IMPLIED K, CONFIDENTIAL RELATIONSHIP

c. CAL:  NOT REQUIRED FOR IMPLIED K, PROB. REQD. FOR CONFIDENTIAL RELATIONSHIP
7. CONFIDENTIALITY:  
a. PROB. NOT REQD FOR EXPRESS K; 
b. MAYBE REQD. FOR IMPLIED K; 
c. REQUIRED FOR CONFIDENTIAL RELATIONSHIP claim 
8. IDEAS—CONFIDENTIALITY – 2 ways to protect idea 
a. CONTRACT OF CONFIDENTIALITY – you will keep it confidential 
i. SIMILAR REQUIREMENTS TO OTHER CONTRACTS
1. One of the terms is that the K will be kept secret

2. it can also be implied in K theory but it would kept secret                
3. Confidentiality provisions are helpful when if they go to another person and they use the idea, just having a confidentiality provision means they breached the moment they go to the other party to tell them 
ii. But CONFIDENTIALITY MUST BE MADE CLEAR BEFORE SUBMISSION (FARIS)
1. cant just assume it will be confidential
2. Faris

i. Idea for a sports quiz show and wanted commentator to do it (Enberg) 

ii. He listened to the idea and didn’t buy it

iii. And there was a quiz show with Enberg

iv. Faris sued for breach of confidence

v. And CT said wasn’t given in confidence

vi. There was no confidential relationship 

vii. As for K to be confidential there was nothing to show given in confidence 

viii. There was no opp to reject it anyway 
ix. Faris also hadn’t submitted it for sale (if they wanted to use it they would pay me)

x. He was trying to get Enberg on board, not sell him the idea              

b. CONFIDENTIAL RELATIONSHIP--BREACH OF FIDUCIARY DUTY

i. No based on K, but based on the relationship 

ii. The relationship itself includes the duty to keep the ideas of the other person

iii. e.g. PARTNERS, PRINCIPAL/AGENT, ETC. lawyer client as well
iv. Jerry Lewis

1. Listened to her in a shop and later told her to waive claims and signed submission agreement and court said NO!  she already told him the ideas in the soda court and couldn’t waive it later               
9. IDEAS--TYPE OF USE TRIGGERING OBLIGATION TO PAY i.e. The Actual use element 
a. MAY BE DIFFICULT TO PROVE, 
i. ESP. IF NOVELTY/CONCRETENESS NOT REQUIRED like CA 
b. IMPLIED CONTRACT:  “ACTUAL USE” rather than another source 
c. “SUBSTANTIAL” USE (SUBSTANTIAL SIMILARITY)
i. --SOME SCHOLARS ARGUE IT IS REQUIRED. 
ii. OTHERS SAY NOT REQUIRED.  
iii. SOME CASES DON’T SEEM TO REQUIRE like Buchwald says it was the inspiration for the project but it was express K 
d. FOR EXPRESS K, POSSIBLY ONLY “USE OF MATERIAL ELEMENT” OR “INSPIRATION” (BUCHWALD)
v. PREEMPTION OF IDEA PROTECTION CLAIMS BY FEDERAL LAW
1. FEDERAL PREEMPTION BY COPYRIGHT LAW

a. “EXPRESS” PREEMPTION (17 USC §301) (when stat says certain state laws are preempted): stat requires 
i. Subject matter within the subject matter of copyright, AND
ii. State law must give a RIGHT “EQUIVALENT” TO COPYRIGHT.

1. IF AN “EXTRA ELEMENT” FROM COPYRIGHT INFRINGEMENT, THEN NOT “EQUIVALENT”
2. But ideas aren’t copyrightable?

i. Some courts have accepted this claims

ii. Other courts said ideas are within the subject matter of copyright at least when arising from screenplay which is a copyrightable

iii. So what CR law meant just because it is in the subject matter of CR doesn’t mean they are protected by it

iv. Then if equivalent it needs an extra element so this is key

v. If it’s a K case then courts usually say the extra element is the promise and so ideas                    
b. GENERAL SUPREMACY CLAUSE PREEMPTION (STANDS AS OBSTACLE TO FEDERAL POLICY) (2nd kind of preemption) ?
i. could just say that ideas are free, there is a policy top keep them free because they aren’t copyrightable so even if they are preempted by federal policy should be preempted 

2. PREEMPTION OF IDEA PROTECTION IMPLIED CONTRACT CLAIM--CASES

a. CASES ARE INCONSISTENT

i. SELBY v. NEW LINE

1. Ct said it was preempted because just saying there is a promise isn’t enough

2. because they were saying just wont use ideas 

3. Selby, screenplay rejected. Movie w/similar elements made. Ct held that the K promise not to copy ideas only memorialized the copyright right, preempted.
4. DEALT W/EXPRESS PREEMPTION

5. “IDEAS” ARE WITHIN SUBJECT MATTER OF COPYRIGHT, BUT NOT PROTECTED BY COPYRIGHT

6. CONTRACTS ARE SOMETIMES NOT “EQUIVALENT” TO A RIGHT OF COPYRIGHT

7. BUT, IF CONTRACT ONLY PROTECTS OR CREATES A RIGHT WITHIN THE BUNDLE OF COPYRIGHT RIGHTS (i.e. REPRODUCE, PREPARE DERIVATIVE WORKS, PUBLICLY DISTRIBUTE, PUBLICLY PERFORM, PUBLICLY DISPLAY, DIGITAL PERFORMANCE OF SOUND RECORDING), THEN IT IS “EQUIVALENT” TO COPYRIGHT (NOT A “EXTRA ELEMENT”)
8. Most CA cases say preemption 

ii. WRENCH v. TACO BELL
1. LIKE SELBY, COURT FOUND “IDEAS” TO BE WITHIN SUBJECT MATTER OF COPYRIGHT, BUT NOT PROTECTED BY COPYRIGHT

2. BUT:  CONTRACT CONTAINING A PROMISE TO PAY FOR USE ADDS AN “EXTRA ELEMENT”,
i.  IS NOT EQUIVALENT TO A RIGHT OF COPYRIGHT, 
ii. SO NO PREEMPTION

3. AN AGREEMENT NOT TO EXERCISE A RIGHT OF COPYRIGHT WOULD BE EQUIVALENT TO A RIGHT OF COPYRIGHT, WOULD BE PREEMPTED

4. NOTE:  MOST CONTRACTS INVOLVE A PROMISE TO PAY RATHER THAN SIMPLY AN AGREEMENT NOT TO USE

iii. GROSSO:  9TH CIR. FINDS NO PREEMPTION
1. Rounders

i. Wasn’t similar enough so no copyright infringement

ii. But also said breach of K

a. 9th said it was not preempted because Desny claim has that extra element 

b. Implied promise to pay is an extra element

iii. Therefore breach of K (express) was not preempted

iv. So might be harder to get rid of claims because of preemption 

v. Later ct gave SJ anyway 
c. TRADEMARKS, LANHAM ACT & UNFAIR COMPETITION
i. These are

1. CAUSES OF ACTION TO PROTECT LITERARY AND PROGRAM TITLES of works vs. material under copyright 
2. ALSO IMPORTANT IN CONNECTION WITH “MERCHANDISE” (games, toys)
3. ALTERNATE CAUSES OF ACTION FOR PROTECTING MUSICAL GROUP NAMES, AND CELEBRITY NAMES & SYMBOLS

4. CAUSES OF ACTION TO PREVENT FALSE OR MISLEADING CREDITS/ATTRIBUTION of credit for work – this has been curtailed because of SC case 
ii. UNFAIR COMPETITION & TRADEMARKS--DISTINCTIONS

1. Both exist at federal and state level (CR is just federal) 

a. Federal Law TM – Lanham act

b. Can obtain rights at state level – common law and also have statutes

2. A TradeMark is a word or image or device of some kind used to identify source of goods and services and distinguish that source from another sources of similar goods
3. Unfair Competition is a broader term includes trademark, trade secrets and misapporpriation  

4. HISTORICAL BASIS--”PALMING OFF” (“PASSING OFF”)

a. Occurs when A PERSON SELLING HIS OWN GOODS AS THOSE OF ANOTHER

b. passing products off as from another source

i. so if make a cheap suit and put an Armani label on it, palming it off as an Armani suit 

5. UNFAIR COMPETITION NOW covers a 
a. BROAD ARRAY OF “UNFAIR” PRACTICES

b. The core array DECEPTION/LIKELIHOOD OF CONFUSION as to the source of products or someone’s association with products 
c. ALSO TRADE SECRETS, “MISAPPROPRIATION”, DILUTION – see below 
6. BOTH TM & UNFAIR COMPETITION ARE COVERED BY 
a. COMMON LAW/
b. STATE STATUTES/
c. FEDERAL STATUTE (LANHAM ACT)
7. Generally

a. Trademark Infringement 

i. Use by D on products somewhat similar to P 

b. Trademark dilution 

i. If trademark is famous, letting it be used even on unrelated products it can devalue the value of trademark 

c. Exs. 

i. Cadillac – a car.  

1. cant make a car called Cadillac

2. but Cadillac tissues it would be a different issue 

i. not trademark

ii. but it would blur the exclusive value of the word Cadillac – so there is trademark dilution 

a. tarnished trademark or 

b. blurs it

3. dilution is an expansion of rights and its in federal law

d. They sued in Dickie Roberts and judge refused to enjoin the film for either claim 
iii. TRADEMARK INFRINGEMENT—ELEMENTS

1. P owns a VALID, PROTECTIBLE “MARK”

a. It is ANY WORD, SYMBOL, DEVICE

b. VALID mark is = USED AS TRADEMARK, NOT JUST TO NAME OR DESCRIBE THE PRODUCT

c. Used as an indicator of source or protecting an indicator of source

d. A PROTECTIBLE mark is one that is DISTINCTIVE so that it becomes an indicator of source

2. OWNERSHIP BY PLAINTIFF

3. LIKELIHOOD OF CONFUSION – the trademark test is this
a. USUALLY “FORWARD”, 

i. First user is senior and later user is junior user and TM is usually junior taking the goodwill generated by the senior user’s mark known as forward confusion
b. SOMETIMES “REVERSE”
i. Dreamworks case
1. This case P owned TM the word Dreamworks

2. Also a biz name which may or may not be a TM

3. This one was also used as a TM

4. The second co was a well known co

5. Junior was a well known co and senior was not as well known 

6. Dreamworks (sr) sues 

7. Usual test is their a likelihood of confusion, a multi factored test

8. Each Cir has own factors to see if likelihood of confusion 

9. They are somewhat similar in 9th its AMF

10. Kozinski says its reverse so they don’t have all the elements

11. So we ask, how famous is the JR user because the more famous the more harm and in reverse look at 3 factors

12. Arbitrariness of mark

13. Using DW for trekkies is arbitrary so it deserves more protection 

14. Similarity of mark

15. They seem similar

16. Spelled sorta similar

17. Relatedness of goods

18. Common to have merchandise assoc with movies and science fiction

19. They are somewhat sim products 

20. Arbitrary TMs are distinctive and protectible 

21. Compare sim of marks by looking at sight sound and meaning 

22. He thought they were similar 

23. So he thought there should be a trial to see if DW was infringing

24. So people like to associate conventions with movie studio and some risk to sr 

25. What could dreamworks have done to get over this?

26. Could’ve picked a different name

27. Couldve added something 

28. Could’ve been more creative
4. TRADEMARK INFRINGEMENT—”FORWARD” vs. “REVERSE” CONFUSION

a. LIKELIHOOD OF CONFUSION

i. NORMALLY “FORWARD” CONFUSION (LIKE “PALMING OFF”/”PASSING OFF”)

1. PUBLIC WILL BE CONFUSED THAT JUNIOR (LATER) USER’S WORK COMES FROM THE SENIOR USER 

b. OCCASIONALLY “REVERSE” CONFUSION (eg DREAMWERKS)

i. JUNIOR USER IS USUALLY A MORE POWERFUL COMPANY, SR. USER NOT AS WELL KNOWN

ii. JUNIOR USER ISN’T TRYING TO “PALM OFF” ITS PRODUCTS AS THOSE OF THE SENIOR USER

iii. BUT CAN STILL HARM THE SENIOR USER:  
1. CONSUMERS DOING BUSINESS WITH THE SENIOR USER MIGHT THINK THEY’RE DEALING WITH THE BIGGER JUNIOR USER

2. DEVALUES THE SR. USER’S “GOOD WILL”; 
3. MIGHT FORECLOSE EXPANSION; 
4. SR. USER’S GOOD WILL COULD BE HARMED BY CONDUCT OF THE JR. USER

5. TRADEMARKS/SERVICE MARKS—VALIDITY & OWNERSHIP

a. DEFINITION--WORD, MARK, SYMBOL OR DEVICE USED TO IDENTIFY SINGLE SOURCE OF GOODS/SERVICES AND DISTINGUISH FROM OTHER SOURCES

i. “SIGNATURE PERFORMANCE” OF AN ARTIST NOT PROTECTIBLE AS TRADEMARK FOR ARTIST (OLIVEIRA)

1. BUT A PIECE OF MUSIC CAN BE A TRADEMARK (eg NBC TONES)

ii. “LIKENESS AND IMAGE” PER SE OF A CELEBRITY NOT PROTECTIBLE AS A TRADEMARK (In re EPE)

1. BUT A SPECIFIC IMAGE CAN BE A TRADEMARK

b. USUALLY BELONGS TO THE PERSON WHO FIRST USES THE MARK AS A TRADEMARK FOR PARTICULAR GOODS/SERVICES IN A PARTICULAR GEOGRAPHIC MARKET

i. FEDERAL TRADEMARK REGISTRATION ESSENTIALLY GIVES BROADER, NATIONAL PROTECTION

c. Bell
i. New edition band and person taught these 13 year olds a lot of stuff but they didn’t get along and the band fired these guys and disaffirmed their Ks

ii. Ds wanted new band and call them New Edition and Fight to see if could do that

iii. The case discussed who owns the mark and depends on the priority of appropriation

iv. Not just conceding of mark, but who uses it in a continuous way

v. Ct found these boys had used the name before they knew Maurice Starr and had plan to grow band and played 20 performances before connected with Starr

vi. And they were first users of the name

vii. Ct then says which party determines and controls the nature and quality of the goods among several people involved in the services

1. what are the goods?

i. Starr – the records and I control them

ii. Ct – no the group owns the name, not the records and the boys were the ones who controlled their services and the nature of their services

viii. Some Producers can put together concept and replace artists as much as he or she wants

1. e.g. the Spice girls – might be able to replace the artists

ix. so the boys owned the name New edition and couldn’t use it for another group of kids 

iv. TRADEMARKS/SERVICE MARKS—PROTECTIBILITY

1. Different LEVELS OF PROTECTIBILITY (“STRENGTH”) depends on how distinctive they are
a. Some marks are viewed as being INHERENTLY DISTINCTIVE – 3 types 
i. FANCIFUL (STRONGEST),
1. Made up word just for TM
2. This is probably the best type of word  
ii. ARBITRARY
1. Real word, not made up

2. But connection between the word and product is arbitrary
i. E.g. apples and computers   
iii. SUGGESTIVE

1. Connotes without describing something about product

2. Some relationship but not descriptive
3. This connotes, some connotation about product but doesn’t describe the product

4. At a glance day planner

b. NON-INHERENTLY DISTINCTIVE

i. DESCRIPTIVE 
1. Name provides a description of the product
2. (PROB. MOST CELEBRITY NAMES, TITLES)

3. Mark can be used a TM so that develops that way in publics mind 
4. But it NEEDs a “SECONDARY MEANING as an indicator of source” TO BE PROTECTIBLE
i. Needs secondary meaning to be Protectible (see below). “Elvis” describes Elvis Presley but can acquire secondary meaning.
5. With promotion takes on more meaning
c. GENERIC 
i. (NOT PROTECTIBLE)
ii. A word that describes a class of goods would be generic 
d. So the more distinct the mark, the more protectible it is 
e. Jenkins v. Paramount:  
i. TITLE (“FIRST CONTACT”) WAS GENERIC, NOT PROTECTIBLE
ii. Jenkins, “First Contact” story title over time slid down the scale from descriptive to generic: ct found it described a genre of stories about man’s first encounter with aliens, so not protected. 
iii. Cant CR word or short phrase, so normally titles aren’t protectible normally in CR

iv. Fight between heirs of a science fiction writer who published a famous story first contact

v. And star trek film was first contact

vi. Heirs sue and said infringe TM rights 

vii. Titles are treated as far as TM goes in an odd way

viii. A Title is inherently descriptive of the work

1. some titles are made up, other times really descriptive 

2. so normally a fanciful word is a strong TM

3. but when it’s a title of a word, it is descriptive

4. so even if word is made up, titles are looked at as descriptive of the work

5. so titles are potentially descriptive, but must have secondary meaning of source of work

6. so Ds work can be confused as coming from Ps work

7. to protect title under TM law P must show it developed a secondary meaning 

8. But if TM is generic and denotes a class of works then not protected as a TM 

9. Court said first contact used by author in the 40s and had to do with first contact with humans and aliens

10. and since that it was so commonly used for that type of event and literature so there is a genre of literature that is called first contact stories

11. so first contact became generic so no one could claim rights or secondary meaning in that phrase first contact 

12. main holding is phrase first contact is generic and not infringed by star trek

13. talked also briefly about factors to see if there is a secondary meaning

i. advertising expenditures

a. if there are a lot of them then could have this secondary meaning  .
v. TRADEMARKS/UNFAIR COMPETION--SECONDARY MEANING

1. The way to show a Valid, protectible mark is by SHOWING THAT A SUBSTANTIAL SEGMENT OF RELEVANT CONSUMER SEGMENT PRIMARILY ASSOCIATES THE TERM WITH A PARTICULAR SOURCE

a. TYPICALLY, MULTI-FACTOR ANALYSIS, e.g.:
i. ADVERTISING EXPENDITURES

1. More advertising the more it is associated with the source

2. Ungar: weren’t that many expenditures

b. CONSUMER STUDIES (e.g. SURVEYS) LINKING MARK TO A SOURCE

i. Ungar: some studies but those can be challenged 

c. UNSOLICITED MEDIA COVERAGE OF PLAINTIFF’S PRODUCT

i. Ungar: There was a lot – there were awards                    g
d. SALES SUCCESS

i. If a lot of sales more likey to have secondary meaning

ii. Ungar: It was the 58th grossing pictures and known as one of the best movies ever made so had success

e.  ATTEMPTS TO PLAGIARIZE

i. Ungar: It was the most persuasive if not conclusive factor 

1. Ct talked a lot of his bad faith

2. Misleading people this was a sequel to river kwai 

3. So there was strong evidence of bad faith

4. And in fact it had nothing to do with bridge or even the river kwai

5. There was no reason to call it river kwai

6. And in Japan it was bridge II 
f. LENGTH AND EXCLUSIVITY OF MARK’S USE

i. Longer used the more likely to have developed secondary meaning, the public thinks it is a particular source

ii. Ungar: This Ct gives a narrow interpretation what uses undercut that use

1. They said it competes with Ps work, otherwise they viewd other uses didn’t interfere with use

2. They undercut this factor a lot

3. But this is easy in his experience to figure it out

4. If a lot of people use title its ok

5. If not then it could be a problem

g. Ungar: P was successful showing it had secondary meaning but they have to show likelihood of confusion and now to those elements  

h. Ungar

i. there was classic film bridge over the river kwai 

ii. WW2 movie 

iii. producer gets rights to book return from the river kwai

iv. it’s a different book thought it could be a sequel but its not really continuation of the story 

v. no one seems interested in sequel,

vi. prod of bridge sues return

vii. cant register title of single work as TM so this claim was brought under section 43a of Lanham 

viii. P must show 

1. Valid protectible mark – i.e. the tile has developed ta secondary meaning and there is a 

i. Likelihood of confusion as to the origin 

vi. TRADEMARKS—INFRINGEMENT – Likelihood of Confusion Factors
1. TEST = LIKELIHOOD OF CONFUSION AS TO SOURCE, ETC.

2. MULTI-FACTOR TEST, VARIES SLIGHTLY IN DIFFERENT JURISDICTIONS.  EXAMPLE ( SLEEKCRAFT, 9TH CIR.; COMPARABLE IN OTHER CASES):
a. STRENGTH OF MARK (strength of Ps marks and names)
i. If inherently distinctive or the mark that developed secondary meaning

ii. concerns the extent to which P has developed a favorable association for his mark in the public’s mind. Based on the secondary meaning analysis.

b. PROXIMITY/RELATEDNESS OF GOODS
i. Are P and D’s products similar. In TM law, one may use another’s trade name for a wholly different type of product. Unger, theatrical movie and one no longer in theaters but on video substantially the same product. Especially as former will wind up on video too.
c. SIMILARITY BETWEEN MARKS
i. SIGHT, SOUND, MEANING test
ii. look at resemblance in sight, sound, meaning. 

iii. Ex: Dreamworks and Dreamwerks sound extremely similar.

d. Evidence of ACTUAL CONFUSION as to source or sponsorship
i. Do not require actual confusion for infringement

1.  usually but if you can show actual confusion, better

2. Affidavits from pl herself

e. SIMILARITY IN MARKETING CHANNELS
i. If in the same marketplace: more likely to be confusion

ii. Old film is not usually in the theater but the new one;

iii. But eventually will be in the similar channel: TV, video, etc

1. Competitive proximity

f. TYPE OF GOODS/CONSUMER CARE
i. Likelihood that the consumer will care

ii. How sophisticated are the buyers

1. More sophisticated: less likely to be confusion

2. If inexpensive, 

iii. The quality of the product is low compared to the River kwai

1. The new movie was below average

2. Arg: if the original was a good movie, why would this movie so bad? So may not be a confusion

3. Poor quality of return show strong likelihood of confusion

4. Sophistication of D’s audience. Ordinarily, the less expensive the good, the less the consumer cares. But, in movies/entertainment, consumers care a lot about quality of the product. This goes a bit to harm, though.
g. INTENT OF DEFENDANT
i. D’s good or bad faith; if aware of risk of consumer confusion, that may be enough…the failure to include a disclaimer (would have to be bold and clear that there is no endorsement) supports a finding of dubious motives.
ii. Kwai: the guy bought the rt to the book but the ct still the ct thought lack of credibility and not a GF

h. LIKELIHOOD OF EXPANSION (“BRIDGING THE GAP”)
i. Is it reasonable to think the P will move into the space occupied by the D’s product, based on the P’s current product line(s). Ex: Will owner of book title trademark move into moviemaking role; maybe, books are sold to movies often.
ii. When the products are not too similar initially, but he pl may actually go into the market

iii. This case both were movies so not an issue

vii. TM/UNFAIR COMPETITION—LITERARY (ENTERTAINMENT PROPERTY) TITLES
1. GENERALLY NOT REGISTRABLE AS TRADEMARKS--BECAUSE IDENTIFY WORK RATHER THAN SOURCE—BUT MAY BE PROTECTIBLE, IF SECONDARY MEANING PROVED

a. BUT TV SERIES TITLES MAY BE REGISTERED AS SERVICE MARKS

b. MAY BE PROTECTED WITHOUT REGISTRATION (e.g. UNDER LANHAM ACT §43(a), IF SECONDARY MEANING IS SHOWN

c. MPAA TITLE REGISTRY (PROTECTION BY AGREEMENT AND ADR)
i. Alternate way to protect titles. Circulates, provides limited time for objection by other members to use of title. Goes to ADR if dispute not waived; usually an accommodation is reached.
2. ELEMENTS OF CLAIM (TRI-STAR v. UNGER):

a. PROTECTIBLE TM (i.e. SECONDARY MEANING)

b. LIKELIHOOD OF CONFUSION AS TO ORIGIN, SPONSORSHIP OR APPROVAL

viii. LANHAM ACT §43(a) [15 USC §1125]
1. broader unfair competition provision provides claim for infringement of unregistered marks 
a. Civil Action

i. Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which—

ii. is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or

iii. in commercial advertising…misrepresents the nature…of his or her or another person’s goods…

iv. Shall be liable in a civil action by any person who believes that he or she is or is likely to be damages by such act.
ix. CLASS HYPOS—TRADEMARK LAW

1. Hypo

a. 1.  The book “Hard Drive” is a biography of Bill Gates, the founder and head of Microsoft Corporation. It was published in 1992 and was moderately successful; it was purchased by computer buffs and business people. Assume that Stupendous Studios is producing a movie about a cross-country auto race that begins at the Panama Canal and ends in Anchorage, Alaska. Stupendous would like to call the movie "Hard Drive." When the movie is released, advertising for it will clearly indicate that it is a car race movie. Assume also that the words "Hard Drive" have not been used as a title for anything except the Bill Gates biography in more than 30 years. Stupendous wonders whether it may use the title "Hard Drive" without permission from the authors and publisher of the Gates biography. What advice would you give?

b. Must make sure to have secondary meaning or not:

i. May want to go to LOC even if no sconary

ii. ADVERTISING EXPENDITURES:

1. Not much fact

2. May want to look at where 

iii. CONSUMER STUDIES (e.g. SURVEYS) LINKING MARK TO A SOURCE

1. A survey:

2. “hard drive” will likely to get a response that it is a computer: so maybe not a good thing for PL

iv. UNSOLICITED MEDIA COVERAGE OF PLAINTIFF’S PRODUCT:

1. Probably got reviews

v. SALES SUCCESS

1. There was a play that closed down after a few days but still successful

2. Therefore, not a mechnical application but a lot of room to argue

vi. ATTEMPTS TO PLAGIARIZE

1. Df’s act probably not plagize

vii. LENGTH AND EXCLUSIVITY OF MARK’S USE

1. Used for 30 yrs

2. May not have been a lot use

viii. Conclusion: secondary meaning

c. LOC

i. STRENGTH OF MARK:

1. Moderately strong:

ii. PROXIMITY/RELATEDNESS OF GOODS

1. Goods are not related: books v. movies

iii. SIMILARITY BETWEEN MARKS—

1. SIGHT, SOUND, MEANING test

2. Same

3. Context: movie title will be shown with art work that shows cars

4. Stay away from the 

iv. ACTUAL CONFUSION:

v. SIMILARITY IN MARKETING CHANNELS

1. Not in the same marketing channel

vi. TYPE OF GOODS/CONSUMER CARE

1. Sophistication:

2. If inexpensive, will not exercise care

3. Therefore, movies are cheap

vii. INTENT OF DEFENDANT

1. No bad

viii. LIKELIHOOD OF EXPANSION (“BRIDGING THE GAP”)

1. They may make a movie – 

2. Or the movie might be novelized

x. TRADEMARKS—PROTECTING CELEBRITY IDENTITY

1. NAMES, SPECIFIC IMAGES OF CELEBRITIES MAY BE PROTECTABLE AS TRADEMARKS OR UNDER §43a

a. MUST BE USED AS TRADEMARKS—I.E. TO IDENTIFY SOURCE, NOT JUST DESCRIBE THE CELEBRITY

b. LIKELIHOOD OF CONFUSION AS TO SOURCE, APPROVAL OR SPONSORSHIP, OR 

c. A FALSE STATEMENT OF FACT OR DESIGNATION OF ORIGIN
2. DISTINGUISH RIGHT OF PUBLICITY BASED CLAIM

a. WHAT’S PROTECTED?

i. TM—GOODWILL OF SELLER

ii. RT. OF PUB.ICITY—PERSONA OF HUMAN BEING

b. PRIOR EXPLOITATION NEEDED?

i. TM—YES, TO ESTABLISH VALID, PROTECTABLE MARK

1. Must show used in commerce

ii. RT. OF PUBLICITY—NO

c. TEST FOR INFRINGEMENT?

i. TM—LIKELIHOOD OF CONFUSION

ii. RT. OF PUBLICITY—IDENTIFICATION OF PERSON; OFTEN A USE IN TRADE/ADVERTISING

1. No confusion is necessary

d. TRANSFER?

i. TM—CAN’T ASSIGN “IN GROSS”, ONLY AS PART OF SALE OF “GOODWILL.”  CAN BE LICENSED (ND. TO RETAIN QUALITY CONTROL)

1. Must sell everything

ii. RT. OF PUBLICITY—CAN ASSIGN OR LICENSE

1. Someone bought 85% of Elvis’s estate
3. ESTATE OF ELVIS PRESLEY v. RUSSEN

a. Facts:

i. Estate v. Elvis tribute show

1. Produced a show with a look-alike

ii. TCB band

1. Elvis’s band

iii. Big El show

iv. Used photo of Larry Seth and did E’s pose

b. Why CL claim of UC

i. No registration of marks

c. Elements
i. Valid, legally, protectibel tm or sm

ii. Owned by the pl

iii. Df’s use of the same or similar marks to id goods or services is infringing

1. LOC

d. NUMEROUS CLAIMS vs. THE BIG EL SHOW, AN UNAUTHORIZED ELVIS IMPERSONATOR SHOW

i. IN CASEBOOK—C/L TRADEMARK (SERVICE MARK), §43a UNFAIR COMPETITION

e. PLAINTIFF’S CLAIMED “MARKS”

i. ELVIS

ii. ELVIS PRESLEY

iii. ELVIS IN CONCERT

iv. THE KING

v. “TCB” (WITH AND WITHOUT LIGHTNING BOLT)

vi. ELVIS IMAGES: at one point, the estate tried to register every image of Elvis

1. “ELVIS POSE”

f. DEFENDANT’S USES

i. THE BIG EL SHOW

1. WITH IMAGES RESEMBLING ELVIS

ii. TCB (WITH AND WITHOUT LIGHTNING BOLT)

iii. IMAGES OF LARRY SETH IN CONCERT

1. SOME RESEMBLE “ELVIS POSE”

iv. LOGO—THE BIG EL SHOW WITH DRAWING RESEMBLING ELVIS

g. UNFAIR COMPETITION—CLAIMED ALSO RE PERFORMANCE ITSELF AND RE ADVERTISING

i. PERFORMANCE ITSELF NOT UNFAIR COMPETITION

ii. ADVERTISING MUST MAKE CLEAR WHAT IT IS, NOT ASSOCIATED WITH ELVIS PRESLEY ENT.

h. CT:

i. Many of these words were valid tm that are protectable

1. Elvis, EP and E in concert:

i. Were used in TM in ads, in concerts to designate sources, much used in ads

ii. Not inherently distinct but secondary meaning were developed
2. King: not a valid mark

i. A nickname but not used as a TM

3. TCB:

i. Valid and protectable mark Had been used: weaker because not used as much in ads

4. E’s images:

i. Were not used as TM; so no valid tm in all images except one pose where it was used in many ads

a. So that one image valid mark because developed secondary meaning

ii. They gave prelim injunction but did not enjoin the show

1. Not UC

i. Must be clear in ads that this is not an official, not endorsed, or real elvis

2. Cannot use E show with images resembling Elvis

3. TCB: LOC

4. They enjoined some of the elements; but allowed them to continue to put on the show.

i. Other tribue bands that have been stopped

i. Beatlemania

j. In general for Products
i. Products are diff; therefore, less likely to have a mistake.

ii. Abandonment: if not use it, it becomes abandoned:

1. Children’s book

iii. Coca Cola kids

1. Do not object but will not release

iv. “Dairy Queens” the movie about the beauty pageant
1. Enjoined from the movie made

2. Df did not use “Dairy Queen” with the content of the movie

i. Since it is in Midwest but not used
xi. TRADEMARKS—Defenses

1. As always, attack the elements

2. “FAIR USE”—

a. USING THE MARK IN ITS DESCRIPTIVE SENSE, USUALLY TO DESCRIBE THE DEFENDANT’S PRODUCT OR IN COMPARATIVE ADVERTISING.

i. Descriptive word used by the defendant for its descriptive sense; usually used to describe the D’s product or in comparative advertising.
ii. E.G., DESCRIBING CONDOMS ON PACKAGING AS “RIBBED” DIDN’T INFRINGE “SENSI-RIBBED” MARK
iii. Ribbed was descriptive and ok
3. “NOMINATIVE FAIR USE”—
a. USING THE MARK TO name or describe IDENTIFY THE PLAINTIFF’S PRODUCT ITSELF

b. When there is basically no way to describe the plaintiff’s product without using the mark to describe the P’s product.

c. NEW KIDS ON THE BLOCK Radio contest, who is your favorite New Kid; ct ruled that there is no way to refer to the New Kids without using the name. Rules:

i. PLAINTIFF’S PRODUCT NOT READILY IDENTIFIABLE WITHOUT USING THE TRADEMARK.  This will often be the case with performers/entertainment products.

ii. USE ONLY AS MUCH AS REASONABLY NECESSARY TO IDENTIFY PLAINTIFF’S PRODUCT

iii. NO SUGGESTION OF SPONSORSHIP OR ENDORSEMENT.  In New Kids, radio station did not imply that the New Kids were behind the contest. 

d. ESSENTIALLY, Fair Use and NFU ARE “NON-TRADEMARK” USES OF TRADEMARKS
4. FIRST AMENDMENT DEFENSE RE TITLES:

a. COURTS VARY IN HOW TO HANDLE.  

b. TYPICAL TM USE IN COMMERCIAL SPEECH NOT LIKELY TO BE PROTECTED IF LIKELIHOOD OF CONFUSION

c. SOMETIMES (ESP. RE USE IN TITLE)(ROGERS v. GRIMALDI):

i. Typically Courts ask: IS THERE any ARTISTIC RELEVANCE TO THE MARK USED?  Rodgers (2nd found there was relevance)
1. IF NOT—USUAL ANALYSIS 
i. (i.e. LIKELIHOOD OF CONFUSION – multi factored analysis from above).  
2. IF SO i.e. if there is artistic relevance:

3. only actionable if the title is explicitly misleading – IS THE USE EXPLICITLY MISLEADING? 

i. IF NOT—NO INFRINGEMENT.  
ii. IF SO, MIGHT INFRINGE
a. but just using the name in the title isn’t actionable
b. Remember that commercial speech not likely to be protected by 1st A: Speech that proposes a transaction, such as an advertisement. However, title of an artistic work is generally not considered commercial speech. Mattel, adopted the artistic relevance & explicitly misleading test to protect song title “Barbie Girl.”

d. NB: RE DILUTION
i. EXPRESS CARVE-OUTS IN STATUTE, INCLUDING “NONCOMMERCIAL USE”, INTERPRETED IN MATTEL AS A USE IN PROTECTED SPEECH
ii. He said it might be dilution but there is a specific part of the act that accepts noncommercial use (even if it is a commercial use in commerce)

iii. 2 meanings to the word commercial

iv. Says Congress intended noncommercial use to deal with commercial speech only  
v. Dilution and 1st A. Theory is that allowing use of especially famous TMs even in a different product area negatively affects its value. Ex: Cadillac of toilet papers, the car company is not likely to bridge the gap into producing TP, but use of the name for this mundane product can dilute the value of the car brand. Carve-out allows non-commercial use. Mattel, use of Barbie name in Aqua song a use in protected speech, thus non-commercial. 
e. Barbie case

i. Mattell Sues for a bunch of things

ii. DC gave SJ to Ds because of nominative fair use idea

iii. Comes up to 9th and he decides its protected speech, it’s a 1st Am issue, doesn’t have to reach nom FU issue

iv. Expressive rights win out over rights to trademark

v. Even some political speech occurred 

vi. Cat in the Hat case mentioned

1. during OJ time there was a book done in Dr Seuss style called the Cat not in the hat

2. Seuss sued for a bunch of things including TM infringement and the CT

3. Ct found they were violated they took too much and there was confusion

4. D loses on TM and CR

5. Kozinski tries to distinguish the cases in that they are commenting on this work

vii. Some cases analyze it a little differently, esp when in title of work

f. Rodgers

i. Astaire and Rodgers were famous dancers

ii. This movie was Italian film about a coupel in WWII who were admirers

iii. And had a fictional dance team – ginger and fred

iv. Ginger sued for a bunch of claims including TM that used her name in title of movie falsly thinking movie came from here

v. And 2nd Cit developed a 2 step test to balance 1st and TM rights – see above
5. In summary

a. The courts are at odds at how to deal with this problem

i. Likelihood of confusion? 

ii. First Amendment?

iii. Or is it inadequately protected of speech, do we need the grimaldi test .

X. TOPIC 10:  Credit
a. CREDITS Intro
i. What we mean is Giving someone credit for work that they did

ii. tension between talent who want credit and producers and distributors who only want to give it when they want to

iii. ATTRIBUTION OF CREDIT FOR CREATIVE CONTRIBUTIONS CAN BE VALUABLE, AND IS AN IMPORTANT ELEMENT IN MANY ENTERTAINMENT INDUSTRY CONTRACTS
iv. RIGHTS AND OBLIGATIONS RE: CREDIT Derives FROM 3 SOURCES:

1. INDIVIDUAL CONTRACTS – 

a. best thing to do is put it in K and in some areas it is important
2. COLLECTIVE BARGAINING AGREEMENTS – 

a. can be more limited, 
i. in case of actors SAG only said give credit to 50 actors
b. but not always

c. At the other end is writers guild (TV and movies) and there all the Ks will say per the WGA agreement and nothing else

d. and that is because guild has a more complex system who gets credit and where  g
3. STATUTORY AND COMMON LAW – rights under law
b. CREDIT--INDIVIDUAL CONTRACTS
i. GENERALLY, THERE IS NO OBLIGATION TO GIVE, OR RIGHT TO RECEIVE, CREDIT FOR WORKS (U.S.)

ii. CONTRACTUAL OBLIGATIONS/RIGHTS ARE ENFORCEABLE

iii. TWO ISSUES in this area:

1. CONTRACT INTERPRETATION:  WHAT HAPPENS IF THE CONTRACT IS SILENT OR UNCLEAR REGARDING CREDIT?

i. IF CONTRACT UNAMBIGUOUS, COURTS WON’T IMPLY OBLIGATION 
1. VARGAS
i. Pinups for esquire

ii. But his K didn’t require credit

iii. His illustrations were popular for the mag and calendars

iv. And he wanted to put out competing calendars and they took his name off even – vargo girls 

v. Once K expired they stopped Vargo girls but called them the esq girl

vi. He sued for breach, unfair comp, and breach of moral rights

vii. LC dismissed and appealed

viii. The Issue: was there an obligation to give credit when the K was silent

ix. The Ct said we aren’t going to infer or find an implied term here 

x. Typical K interpretation looking for the intent of parties

xi. And Ct takes narrow reading when fill in the gap, inferring obligation that isn’t there

xii. Ct said only do it if necc arises from the lang

xiii. And silence on term means intention not to give credit

xiv. Esp since he wasn’t an employee and he was indep Ktractor and ct says wont infer or imply obligation to give credit when not there and it’s a workforhire agreement

xv. Also tried to claim breach of moral rights

a. Arises from IP that IP is an external reflection of personality of the author

b. So personally connected with work

c. US is slow to recognize these rights

d. Lumped with 2 rights

e. Right of attribution – right to receive credit for your work    

f. Right of integrity – right to control changes to work that could be harmful to reputation 

g. They can be violated when don’t get rights to work

h. Vargas said should recognize this rights and Ct says no way – this is for other countries and legislative branch decides this

xvi. He asserted an unfair competition claim

a. The ct recognized it only in a narrow way for misappropriation and they said you assigned rights and sold it to esq so you cant complain g
ii. LATER DECISIONS SUGGEST THAT IF K SILENT ON AN “ESSENTIAL” TERM, MIGHT ACCEPT PAROLE EVIDENCE OF INTENT, EVEN IF “INTEGRATED”.  

1. Ideally tho you want it expressly

2. REMEDIES:  WHAT REMEDIES ARE AVAILABLE FOR BREACH OF A CREDIT OBLIGATION?  SPECULATIVE?  
a. SEE SMITHERS
i. large damages for breach of credit required by K for TV show, even though the show only lasted ½ season; tortious breach, ct allowed punitive damages and held that the willfully breaching party had to assume the risk of speculative monetary damages. Also, got punitive damages for fraud, because actor was induced into taking lower salary in exchange for good credit placement.  

ii. Hired to be in exec suite TV series

iii. Promised to get credit not to be treated worse than anyone else known as most favored nations (from intl law) (MFN)

iv. Here provision only 3 actors in beg of show and besides that all credit with alphabetical at end of show (MFN later)

v. But 10-11 actors got credit at front

vi. He was at end and not happy

vii. And made an issue of it

viii. Prez of MGM threatened to blackball him again to shut him up

ix. There might have been some creative reason to change it, but instead of going back to Smithers to help him they just didn’t give it to him and they threatened him

x. He sued for 

1. Breach K

2. tortuous Breach K – GF – much more limited nowadays

3. Fraud – induced him to enter in K when in fact they never intended to comply and didn’t 

xi. He got a large jury verdict, reduced a little, but the ct affirmed all these claims and he got close to 2 million in damages

xii. Tho hard to show damage – the court was willing to do this .
c. CREDITS--COLLECTIVE BARGAINING AGREEMENTS

i. GUILDS REGULATE CREDITS, SOMETIMES IN GREAT DETAIL

1. WGA FILM CREDIT PROCESS – traditionally lots of writers so there is a whole procedure to provide for this

a. so when finish film prods send out notice of tentative writing credits

b. and limited period of time can reject

c. and then leads to arb and they determine

d. and it’s a limited procedure       

2. SAG: 50 actors must be credited in film

ii. ARBITRATION PROCEDURES TO RESOLVE DISPUTES

1. VERY LIMITED JUDICIAL REVIEW.  
2. MARINO
a. credits on godfather III challenged
b. review by review board of guild make sure prod followed it

c. and judicial appeal is even more limited

d. if the Q is one of jment then no look at it at all

e. if its procedure then only look at it if

i. discriminator

ii. or bad faith

f. and neither of those are here

g. also they say he waited too long

iii. also the actual form of the credit is limited

1. written by (screenplay and story)

2. or split it (screenplay) and (based on)

3. “and” means looked at it one after other

4. “&” means at same time

5. Might see A & B and C & D.  

iv. CURRENT ISSUES:  

1. DISATISFACTION WITH WRITER CREDITS.

2. “FILM BY” CREDIT

3. INTERPLAY WITH STATUTORY LAW RE: MISLEADING CREDITS (“HARSH REALM”)
v. Right to attribution: moral rights

1. Only area where in US has clear express of moral rights are in visual arts area

vi. Screen actors provide very littley credits

vii. But Writers guild has detailed procedure for credit provision: 4:13

1. Very secretive activity: Marino case

2. if anyone who participates in the work in guild does not like the way producer gave credits, can force arbitration

a. producers might have diff interest: may want to give credit the most famous for writing; makes the movie more interesting

b. other writers may not eel the same way

3. time is often an issue

4. secretive procedure: arbitrators

5. cts are highly deferential

a. reluctant to second guess the union determination

6. so in writer’s guild: a whole schedule that has all the details and credits manual: from WGA website

7. if the screenplay is an original play: even if highly rewritten, still get credit

a. if rewrite on the set, must write at least 50% to be credited

i. not clear what 50% is 

8. specific procedure 

9. specific 

viii. appellate procedure

1. better be timely

ix. Last Samurai

1. They were not even treated as participant writers although they felt the movie was based on their work

x. Use of possessory credit:

1. Takes the form of “Film By”

a. Normally it goes to director of the film but the writers guild does not like it

xi. p1054 Harsh Realm: TV

1. created by is a very valuable credit

a. has economic consequences 

b. normally goes to the person who wrote the pilot:


c. causes the royalty to be paid out

2. Film: is looked at as the director’s medium

3. TV: director is unimportant: it is viewed as writer’s medium

a. Usually an experience writer who supervises: may get the executive producer credit; even created by 

4. Fox was sued by the writers who created the comic book on which the series were by:

a. Got “Special Thanks” credit

5. Changed it to the beginning of the show and also created by at the end

6. Because of the special meaning, usually goes to the person who wrote the underlying material

7. The comic book wirters did not get it because they were not members of the guild or signatories: so they were able to bring a suit that it was false and misleading

8. The ct held that for purposes of prelim injunctive relief the suggested “inspired by “ credit was sufficient if it appeared I ntehopening credits immediately following the “written by”

d. CREDITS--STATUTE/COMMON LAW

i. GENERALLY

1. RIGHT TO REQUIRE OR CLAIM CREDIT--OMISSION OF CREDIT

2. RIGHT TO PREVENT OR DISCLAIM CREDIT--ACCORDING A FALSE OR MISLEADING CREDIT
3. No obligation to give credits,

a. No moral rights other than the area of fine art

4. No right to claim credits so must get a K to get credit

5. Up until Day Star a person had a right to claim for a false credit possibly under UC

ii. RIGHT TO require  or CLAIM CREDIT when there is an OMISSION OF CREDIT

1. GENERALLY--IN U.S., NO RIGHT TO REQUIRE CREDIT ABSENT AGREEMENT.

a. BUT SEE VISUAL ARTISTS RIGHTS ACT-17 USC 106A
i. But see Visual Artists Right Act: requires credit be given only in the fine arts (painting, museum quality piece).
b. Again, generally no right to credit. Thus, generally, not giving credit is not considered misleading or false.
2. OMISSION PER SE, NOT USUALLY “MISLEADING” OR “FALSE” UNDER UNFAIR COMPETITION LAW.  VARGAS. 

3. NOT INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS (REQUIRES OUTRAGEOUS CONDUCT + SEVERE EMOTIONAL DISTRESS).  CLEARY
iii. RIGHT TO PREVENT OR DISCLAIM CREDIT--ACCORDING A FALSE OR MISLEADING CREDIT

1. UNFAIR COMPETITION PALMING OFF.

a. TRYING TO PASS OFF MY GOODS UNDER THE LABEL OF ANOTHER. 

i. E.G. SELL MY CHEAP KNOCK-OFF AS AN ARMANI SUIT (WITH AN ARMANI LABEL).

ii. CAN BE EXPRESS OR IMPLIED (USE PHOTOS OF ARMANI SUIT IN MY ADS)
iii. Express: Manufacturer put Armani label on its crappy knock-off. Dougherty puts “by Stephen King” on his book. Lawnmower Man case. Movie based very loosely on Stephen King story. King objected to two credits in movie: (1) Based upon a short story by Stephen King. Based upon is a common credit. There were similarities between King’s story and the movie, and a K giving King an interest in any movie based upon the story. Thus, the court found this credit was not misleading. ; (2) Possessory credit, “Stephen King’s Lawnmower Man.” This type of credit is unusual, suggests heavy involvement by the party. The court held that since the movie was only based on King’s story the possessory credit constituted palming off. Ex: If big actor has a cameo role in a film, will not want to have their name at the head of the marquee. 

iv. Implied: Manufacturer of crappy suit uses photos of Armani suits in ads.

2. REVERSE PALMING OFF

a. TAKING CREDIT (OR GIVING CREDIT TO A THIRD PARTY) FOR SOMEONE ELSE’S WORK.  

i. E.G.PUT MY LABEL ON A REAL ARMANI SUIT

b. CAN BE EXPRESS OR IMPLIED(JUST REMOVING THE LABEL)
c. Express. Dougherty puts his clothing co label on an Armani suit. Crediting the wrong person: CA case, movie gave credit to the wrong actor was actionable. Crediting some, but not all of the authors might qualify as RPO.

d. Implied: Dougherty removes the label from an Armani suit and sells it without a label, implies it is coming from him.

3. But SC in Dastar case signals a limit to these types of claims.  Reverse Palming Off claims almost certainly won’t work under unfair competition/Lanham Act anymore. Palming Off claims may survive, but may not – uncertain. In the copyright context. Fox created TV series based on a book it had TV rights to. Fox did not renew the copyright. Dastar came along and released the TV series on video with only minor edits as “Presented by Dastar.” Fox asserted palming off (violation of Lanham Act). SC held, if a copier gives self credit:

a. No palming off action where copyrightable work is in the public domain. Why? A) The origin of the goods is Dastar (i.e. Dastar physically produced the tapes). This aspect of the rationale would overturn the RPO cases that credited the wrong actor, or some but not all authors; b) The copyright act regime would be undermined if public domain works required the original author to be credited via Trademark Law. 

b. NB: If Dastar had put its name on actual video copies produced by Fox, this would still have constituted a reverse palming off claim, because the physical origin of the good was Fox. 

4. CREDITS, IF GIVEN, CAN BE ACTIONABLE UNFAIR COMPETITION IF THEY ARE FALSE OR MISLEADING

a. STATE UNFAIR COMPETITION LAW, LANHAM ACT §43(a)

b. BUT DASTAR CASTS DOUBT ON VIABILITY OF 43(a) CLAIMS, UNCLEAR WHAT WILL BE ITS EFFECT ON STATE LAW UNFAIR COMPETITION CLAIMS

5. EXAGERATING A PERSON’S INVOLVEMENT IN CREATING A WORK MAY BE MISLEADING/DECEPTIVE.  ACTIONABLE PALMING OFF.  FOLLETT, KING

a. MIGHT SURVIVE DASTAR;  SEE 43(a)(A):  LIKELY TO CAUSE CONFUSION…AS TO THE AFFILIATION…OF SUCH PERSON WITH ANOTHER PERSON
6. SUBSTITUTION OF ANOTHER’S CREDIT FOR PLAINTIFF’S MAY BE “EXPRESS REVERSE PALMING OFF.”  MONTORO.
a. Facts:

i. The producer removed the credit and put another actor’s name

ii. 9th C: express reverse palming off

1. Giving credit to someone else for another’s work

2. Therefore, cause confusion as to the source of perf: 

b. Another case: a person’s credit was only given to 2 when written by 3 people

c. Reverse palming off: if credit is given, must be accurate; those who were left out had a claim
7. GIVING CREDIT TO SOME, BUT NOT ALL AUTHORS MAY BE EXPRESS REVERSE PALMING OFF.  LAMOTHE.
8. DASTAR SIGNALS LIMIT TO THESE
a. Facts:

i. Granted 20th Century Fox to do a documentary based on the book: Crusade .. written by Eisenhower

ii. Failed to renew CR and went into public domain

iii. Daystar took much of the stuff and indicated it as its own product and sold it as a video in competition of Fox’s Crusade in Europ

iv. Sued for UC and palming off

b. When there is a CR infringemtn, one can claim false credit claim

c. If it is a loose CR claim, may have a CR claim but no UC

d. 9thC before Daystar: if bodily appropriation – something close to literal copying- there would also be UC of reverse palming off

e. DC and Cricuity ct said bodily appropriation: no CR because was in public domain; so violated LA for Daystar to put its name on it for taking credit for Fox’s work

f. SC: decided to extendt to which LA applies to provide a c/a for false credit
9. COPYRIGHT INFRINGEMENT CONTEXT--

a. COPYER GIVES SELF CREDIT--IS THAT PALMING OFF?

i. 9TH CIR.:  NOT UNLESS PLAINTIFF’S WORK WAS “BODILY APPROPRIATED”.  CLEARY.  

ii. REJECTED BY USSC IN DASTAR, AT LEAST AS TO P/D WORKS.
10. LANHAM ACT §43(a) [15 USC §1125]
a. Civil Action

b. Any person who, on or in connection with any goods or services, or any container for goods, uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact, which—

c. is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person, or

d. in commercial advertising or promotion misrepresents the nature, characteristics, qualities…of his or her or another person’s goods services, or commercial activities

e. Shall be liable in a civil action by any person who believes that he or she is or is likely to be damages by such act.

i. SC: shot down a good chunk of case law that applied LA to not just req to give credit (rt to give credit) and claims of falsely giving credit

ii. Reverse-palming off has been reversed\


1. But only applies to fed law; 

2. State ct may interpret its state law differently

iii. Only have been few cases dealing with similar claims: but pl have not been successful

1. Many state laws are pattered after fed law

iv. The origin of goods mean the physical thing and not the content

v. Reverse palming of not viable under fed or state law now

vi. p1061 King decision:

1. the provision relied on were

2. they were looking at diff person of LA; not the origin but lookin at :” as to the affiliation..”

3. so King type of claim may survive after Daystar

4. Montoro may not apply under “affiliates” because does not even use the name: 

i. If not giving credit may not work but

5. King’s claim of too much credit may work

vii. Part (b) may still survive: 

1. If release the video which is Fox series but advertise it as if from them, then it will be misrep part of (a)(1)(b)

2. What is advertising and promotion?

i. Packaging included?

ii. What will survive after Daystar became a mess

f. Rt to receive accurate credit is now in limbo since Daystar

i. None of the cases said a violation in false credit context: so narrowed the US statutory law

g. US signed an International treaty Verne Convention: in 1989

i. Requires a sig country recog 2 moral rt

1. Rt to integrity and

i. Rt not to have your work mutilated

2. Rt to attribution

ii. Decided that our law was adequate protection for these 2 rights:

iii. UC  gave some form of rt of accurate attribution

1. These were curtailed by Daystar; so not clear if we are in compliance with Verne, other than fine art area

iv.  Verne does not have any teeth anyway:

1. But there is a WTO and US is a party to another treaty that puts IP within the frame of TRIPPS, if violate it, there can be trade sanctions or tariffs

i. Tripps creates teeth

ii. T requires the member complied with Verne

2. Except T carves out moral right

i. If we inadequately protect other country’s authors, will be in violation of Verne; but

ii. Not having moral right, no Tripp sanction
DASTAR: CHANGES THIS RULE.  

"Crusade In Europe" -- Eisenhower/Ww Ii Series Owned By Fox.  

Copyright Is Allowed To Lapse.  

The film is in the public domain.  Thus, no copyright claim.  

Trademark/Lanham Act Claimed By Fox.  

Bodily appropriation of large portions, normally protected by Lanham Act.  

Reasoning: confusion as to origin.  

Supreme Court Ruling: "origin" means the physical item; does not mean authorship.  

Copyright Owner Has Adequate Protection Under Copyright Law For Direct Copying.  

Impractical To Require Lanham Act Protection For Something After It Is In The Public Domain.  

Results Would Be "Perpetual Unfair Competition" Which Would Result In A De Facto Trumping Of © Law.

XI. TOPIC 11: Creative Control
a. Content Control Background

i. Who has the rt to control the content?

ii. similar to credit situation, the control of content is a question fo K, and collective bargaining and statutory or CL protection

iii. Right of Integrity

1. If work is an extension of personality of the author, and if you modify it, you are modifying his personality

2. Cannot modify work at least in a way that is harmful to them

3. Rt not to have your work altered that is harmful to the creator

iv. US is very reluctant to give rt of integrity: only to fine art

1. In CR of Visual Art 

a. Expressly excludes audiovisual work

b. Sources of ways to get control over the content at law, usually by K and Collective Bargaining

i. BY CONTRACT 

1. CONTRACTUAL APPROVAL, CONSULTATION AND CREATIVE CONTROL RIGHTS ARE ENFORCEABLE.  Cf. “REDS” & “SICILIAN”.

a. See, e.g., Director Agmt., Par. 41.  Doc.Supp. Pp. 625-626
i. Cutting and editing rt for directors

b. One cut or final cut

i. Director’s cut – first cut

1. Editors edit

2. Director then makes the final decision: 

3. Director’s cut: the first cut: if the producer is the sig of Director’s Guild, has a limited cutting rt that a director has

i. With DGA director, no one is allowed to cut the fild while the director is doing this.

ii. No one is allowed to edit until the editor is done and the director’s cuts

ii. Then shows the movie to an audience:

iii. Final Cut: depends on what the K says

1. Ability to make the first cut and screen it for the audience is very imp creative influence

2. The director approves the final version; can be negotiated for: if a famous director, may even get some kind of final cut right

3. The producer however, may do other cuts, esp if law suit for CR or defamation or censorship (esp in other country) 

4. Will be rare for Director to have really final cut

5. “Sicilian” Cimino film: his final cut had to have certain length – he deliver 175 min long: cut out every scene of violence: the producer was not happy. The arbitrator decided that Cimino did not acdt in GF

6. “REDS” the Paramount wanted to show it on TV: needed to cut 5 or 6 minutes: Beatty insisted final cut rt: the arbitrator agreed with Beatty: The paramount had to give up the right to show on TV

7. Provisions: Which media, limited by which country the director has final cut, not likely that any director has unlimited media and all contry final cut right

8. Ex: Final cut rights per K. But, good faith obligation to meet K provisions: Cimino turned in 125 minute version of gangster film w/out violence scenes in order to try and satisfy limit on final cut right that movie could not be over 125 minutes (Cimino wanted studio to let him release his 155 minute cut).

9. The Guild agmt give minimal creative right:

i. “cut” film and also protects the director for showing on airplane and TV: 

ii. Then up to producer to cut the film for economic reason

2. SOME COURTS IMPLY OBLIGATION TO NOTIFY PUBLIC IF WORK IS MODIFIED.  CHESLER

3. IMPLIED OBLIGATION NOT TO MODIFY SO CREDIT WOULD BE FALSE.  GRANZ

4. IMPLIED RIGHT TO MODIFY FOR EXPRESSLY GRANTED MEDIA.  PREMINGER
a. Facts:

i. Got the final cut but K also said the producer can show for Tv and ended up cutting

ii. Sued for K violation

b. Ct interpreted final cut but said the express rt to show on TV and well-known in the industry that involves cutting for commercial, the final cut right must not have meant that he had the final cut right

c. Ct gave implied cut right for TV

ii. BY COLLECTIVE BARGAINING AGREEMENT

1. SOME GUILD AGREEMENTS PROVIDE VARIOUS TYPES OF CREATIVE CONTROL.  
a. E.G. DGA “DIRECTOR’S CUT” AND RELATED RIGHTS. 

b. DGA MBA §7-501 et seq (Doc.Supp. Pp. 29-40)
iii. BY SOCIETY

1. OBSCENITY, VIOLENCE:  1ST AMENDMENT LIMITATIONS

c. CONTENT CONTROL--STATUTE/COMMON LAW

i. MORAL RIGHT OF INTEGRITY REQUIRED UNDER BERNE CONVENTION ART. 6bis
ii. U.S HAS ONLY EXPRESSLY GRANTED AS TO “WORK OF VISUAL ART” (VARA)
iii. Gilliam – 

1. case where artist can restrict extreme modifications to work

2. Involved monty python

3. British TV then was all govt TV, no commercial TV stations

4. The shows were full half hours

5. MPs show made in the UK for BBC and MP also wrote the scripts

6. They retained some strong creative controls with scripts with BBC

7. BBC licensed Timelife and TL licensed ABC to show MP flying cicus

8. But to do that they had to cut out big chunks of shows to do it

9. Cut out 24 mins of each 90 minute show 

10. MP weren’t happy because felt it mutilated the shows

11. Gilliam and MP brought a lawsuit asserting a number of things

12. Had trouble with PInj at DC

13. One problem was that the show was called MP, it would be misleading (not sure about this)

14. But that could work with a disclaimer saying the show has been edited

15. The App Ct reversed and felt it could be enjoined, 

16. The basis were primarily through Copyright law

17. In CR law, the right to create a work from something else is called a derivative right 

18. The Ct said creating this edited version was a derivative work, but not just of the show, but of the screenplays upon which the show was based and that right was retained by MP

19. ABC had been granted right to change show in its license, so Timelife gave them that right

20. But a party cant give more rights than they have and

21. Since BBC didn’t have the right to chance screenplays without approval they didn’t have the right to give that to Timelife and ABC and so

22. They exceeded the scope of the license and so ABC infringed the copyright

23. So the right to make derivative works helps CR owners control their content

24. Unfortunately in audio visual agreement this is usually waived
25. If grant CR then derivative rights don’t help                        n
iv. OTHER CAUSES OF ACTION MAY PROVIDE EQUIVALENTS

1. CONTRACT LAW:  
a. CONTRACT REQUIRING CREDIT MAY IMPLY OBLIGATION NOT TO SO ALTER WORK THAT CREDIT ATTRIBUTION IS FALSE.  GRANZ.

2. COPYRIGHT LAW—

a. EXCLUSIVE RIGHT TO PREPARE “DERIVATIVE WORKS.”  GILLIAM.
3. UNFAIR COMPETITION/LANHAM ACT §43A:  
a. FALSE DESIGNATION OF ORIGIN.  GILLIAM
b. Gilliam also had an unfair competition claim and the ct said the editing by ABC mutilated the earlier work and using MP Flying circus violates the Lanham act

c. So this was another basis for enjoining the MP claim.

d. AGAIN, DASTAR MAY LIMIT
i. Seems like Dastar would eliminate this type of claim

ii. Used to be the case LAct would give protection for misleading or false credits and ability to control content because youd be misrepresenting the origin of the work if you modified it

iii. So it seems Dastar would undermine LA claim

iv. Dastar eliminated that interpretation of that part of the LAct not as to false impressions of the work’s origin for Daystar

v. So left with 

1. Treaty obligation

2. Maybe CR law

3. Perhaps unfair competition law

4. So Ktractrual negotiations are the best way to provide for protections in content

vi. What about records and music

1. In tv and film directors give up a lot

2. In records the artist has more control, at least initially

3. The artist tries to get right to deliver records technically satisfactory

4. If record co has more clout they will try to get something says commercially satisfactory
5. Songwriters also have the ability usually to control changes to part of their songs

6. Book authors retain some control (usually CR) but not as endemic a problem as in film and TV  
d. What about society’s control: CONTENT CONTROL--SEXUAL CONTENT

i. Have ratings system to give parents ability to think and decide what to send kids to and to limit the government’s stepping into the role 
ii. FIRST AMENDMENT LIMITS GOVERNMENT CONTOL OVER CONTENT

iii. “OBSCENITY” MAY BE CONTROLLED OR BANNED because it is viewed as not being speech – not protectible speech and is regulable 
iv. MILLER v. CALIFORNIA OBSCENITY TEST (need all 3):

1. APPLYING CONTEMPORARY COMMUNITY STANDARDS, WORK AS A WHOLE APPEALS TO PRURIENT (to stimulate someone) INTEREST

2. MEASURED BY CONTEMPORARY COMMUNITY STANDARDS, the WORK DEPICTS OR DESCRIBES IN A PATENTLY OFFENSIVE WAY SEXUAL CONDUCT SPECIFICALLY DEFINED IN APPLICABLE STATE LAW
a. so measured by community stds, but with the internet, what community are we talking about?

b. must be sexual   
3. WORK, TAKEN AS A WHOLE, LACKS SERIOUS LITERARY, ARTISTIC, POLITICAL OR SCIENTIFIC VALUE
a. so if argument has any value still not obscenity

b. protective of a broad array of speech

CONTENT CONTROL- SEXUAL CONTENT

· 1st Amendment limits government control over content because entertainment products are speech.

· Only Obscenity may be controlled or banned

Obscenity Test:  Miller v. California
· To be obscene there must be proof all three of the following factors:

1. The average person, applying contemporary community standards would find that the work, take as a whole, appeals to the prurient interest.

· The SC defined prurient as “material having a tendency to excite lustful thoughts.”…appeals only to normal healthy sexual desires are not adequate to meet the test and the material must exhibit a shameful or morbid interest in nudity, sex or excretion.

· Court in Ginsberg that some weight must be given to P’s commercial value…and that deliberate representation of publications as erotically arousing, stimulated the reader to accept them as prurient (consideration of the creator’s intent to appeal to the prurient interest is still a valid consideration today)

2. Measured by contemporary community standards, the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law.

· States may outlaw certain portrayals of sexual conduct and nudity if they constitute hardcore pornography….Jenkins Case
· In Miller, 2 examples of conduct subject to state regulation (1) patently offensive representations or descriptions of ultimate sex acts, normal or perverted, actual or simulated (2) Patently offensive representation or descriptions of masturbation, excretory functions, and lewd exhibitions of the genitals

3. The work, taken as a whole, lacks serious literary, artistic, political or, scientific value.

· Whether a reasonable person would find serious social value in the material at issue

v. Luke Records

1. 2livecrew had a record as nasty as they want to be

2. In FL tried to discourage stores from selling record

3. Band brings declaratory case that not obscene and civil rights violated

4. LC said it was obscene and applied Miller and said it was obscene
5. App Ct reversed on idea that the judge couldn’t judge for himself if had artistic value, there was testimony that it had serious literary and artistic value 

6. Enough to pass the Miller test and not be obscene 

7. So Ct reversed                   g

vi. BROADCAST OF MERELY “INDECENT” LANGUAGE CAN BE REGULATED.  
1. PACIFICA
a. George Carlin’s seven words cant say
b. Broadcast media tho are a special case for freedom of speech

c. so cts permitted some regulation of it

d. not prohibiting it but regulating some things that are vulagar 
e. Children might tune in, adults might not knowing

f. so there are enough extras that SC found the FCC was empowerd to regulate indecent material

g. The FCC can require by regulation that that type of material may be regulated when that’s on airwaves to time when children aren’t listening (10-6am) 
h. This is from the SC

i. so can be regulated but not prohibited 

2. After Janet Jackson FCC increased the fines tenfold and issued rulings about use of language wasn’t indecent according to prior opinions 
vii. GOVT. CAN  REGULATE MATERIAL “OBSCENE” AS TO MINORS, BUT NOT IF ALSO LIMITS ADULT ACCESS TO NON-OBSCENE MATERIAL.  GINSBERG, ACLU v. RENO. 

e. CONTENT CONTROL--VIOLENT MATERIAL

i. McKullen tried to find tort liability for record co and artists (Ozzie’s suicide solution)

ii. FIRST AMENDMENT LIMITS REGULATION

iii. MEDIA LIABILITY FOR ACTS OF IMITATIVE VIOLENCE

1. GENERALLY, CLAIMS ARE FOR INTENTIONAL TORT OR NEGLIGENCE, AND LIABILITY HAS NOT BEEN FOUND

2. A “DUTY” TO PROTECT FROM CRIMINAL ACTS BY THIRD PARTIES MIGHT ARISE WHEN MATERIAL IS INTENDED TO CAUSE IMITATIVE VIOLENCE AND SUCH BEHAVIOR IS IMMINENT AND FORSEEABLE
a. need intent and imminent and foreseeable.  
b. WEIRUM
i. A station had contest to find van and if find it get prize

ii. DJs encouraging people to find van get over there quick

iii. And caused auto accident and someone killed

iv. Tort calim v radio station

v. And CA said was tort, was foreseeable and reasonable risk

vi. But most cases find those requirements aren’t satisfied. 
c. OLIVIA N. BYERS.

3. There is also a 1st amendment issue 

a. FIRST AMENDMENT PROTECTS UNLESS “INCITEMENT TO IMMINENT LAWLESS ACTIVITY” (BRANDENBERG v. OHIO): Must have 2 things
i. SPEECH DIRECTED OR INTENDED TOWARD GOAL OF PRODUCING IMMINENT (not in future) LAWLESS CONDUCT, AND
ii. SPEECH IS LIKELY TO PRODUCE SUCH IMMINENT CONDUCT.

1. NOT ABSTRACT ADVOCACY, OR DIRECTED TO SOME INDEFINITE FUTURE TIME
2. And in McKullen no rational person think the record would kill someone

3. And intent, intent to distribute the record isn’t enough, have to know someone is going to do this

4. Here rationale isn’t offensiveness, it is consequences so the analysis is somewhat different

b. Rice v Palladin

i. Rice came out with a book as a handbook for becoming a hitman for K killers

ii. Someone wanted to hire someone to kill his wife, son, and nurse to get insurance

iii. He hires a killer to kill family

iv. They didn’t succeed, killed some of them

v. When caught hitman they find a copy of this book

vi. The survivors sue publisher because responsible for aiding and abetting

vii. Publisher stipulated that intent to have people buy and use it

viii. And Ct said this satisfied the brandenberg and tort stds and it was actionable

ix. They paid a 4 million award

x. And depublished the book

xi. But can hear some of it from hearing deliberate intent

c. Byers 

i. Natural born killers

ii. Some in Louisiana dropped acid and shot conveience store person and they sued oliver stone etc and alleged they intended to see movie and commit crimes

iii. They survive a motion to dismiss because they alleged the necessary intent

iv. Case was thrown out at SJ level, couldn’t prove material issue of fact stone had this intent.
CONTENT CONTROL—Violent Material

1. 1st Amendment Limits Regulation
2. Media Liability for acts of imitative violence
· Generally, claims are for intentional tort or negligence and liability has not been found

· A duty to protect from criminal acts by third parties might arise when material is intended to cause imitative violence and such behavior is imminent and foreseeable. I.e., Brandenburg incitement test must be satisfied:
· Speech directed or intended toward a goal of producing imminent lawless conduct and

· Speech is likely to produce such imminent conduct
CASE: Weirum

A radio station had a promotion where the first person that arrives that station gets a prize. People ended up racing there and a person was killed as a result. The station was held liable for having created a foreseeable and unreasonable risk that would endanger third parties. This was a foreseeable result.
CASE: Byers v. Edmonson

P’s claimed that assailants had gone upon the crime spree as a result of seeing and becoming inspired by the movie Natural Born Killers…first must determine if there is a duty…here, the D’s did not warn viewers of the film or video of the potential deleterious effects and court held that the D does not owe a duty to protect a person from criminal acts of third parties absent a special relationship…here there was not one. 

Courts across the nation have generally refused to hold filmmakers, producers directors and or promoters liable for injuries allegedly sustained from other imitating actions or scenes depicted in the film, television broadcast or magazine or described in a song

P must prove that D intended to urge viewers to imitate the criminal conduct of characters in the movie.
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