ENTERTAINMENT LAW OUTLINE

I. DEALING with TALENT and THEIR REPRESENTATIVES

· BUSINESS of INTERMEDIARIES
· Attorneys, Agents, Managers, and Business Managers
· Attorneys

· Fiduciary duties and when it arises:
· Reliance: When you are in a situation where someone is likely to reasonably rely on you, then you have a fiduciary duty to that person (Croce v. Kurnit)
· When one party is represented and the other is not, the lawyer has to inform the 
· underrepresented to get counsel
· Conflicts of interest: Rules of professional conduct
· (CA §3-300) attorney entering into business transaction with client
· Fair & reasonable terms
· Written advice to seek independent counsel
· Written consent terms of the client 
· (CA §3-310) situations where attorney wants to enter into a business relationship or represent multiple parties in K
· Lawyer must advise the parties of the potential conflict
· Advise people to seek independent counsel
· Get written consent after fully disclosing the relevant and reasonably foreseeable circumstances
· Duty of Care: Even if lawyer wasn’t involved in the K, if the client looked to her to advise him & the lawyer didn’t do it, the lawyer was N and breached the duty of care – liable for damages (McCauley)
· Damages
· Costs and lawyer’s fees for prosecuting the case
· Rescission
·  Only when significant important breach
· When both material breach and either willful or so substantial and fundamental a breach that it strongly tends to defeat the object of the parties making the K
· Breach of fiduciary duty not enough for rescission
· Attorney’s fee agreement based on Commission
· CA §4-200: commissions must be fair and reasonable
· CA Bus & Prof. Code §6-147: Commissions must be in writing or K is voidable by client
· Taking credits in lieu of commission: ok but raises the issue of atty self interest at the expense of the client
· Elements of Unconscionability: what makes K unconscionable?

· Affronts a sense of decency
· Grossly one-sided
· Lack of meaningful choice
· Susceptible party
· Shocks the conscience
· Elements of malicious prosecution (Engel)
· Commencement or continuance of a previous law suit
· Against the party claiming malicious prosecution (the P)
· Where the P (who was the D in the previous suit or is now the P in a new lawsuit) won (By summary judgment, etc.) or the claim was dismissed
· Where there was no probable cause to sue
· Malice (ill will)
· Damages
· CA law: Can bring a claim against an attorney for actions made on behalf of client, only where there’s fraud, collusion, or other malicious act.
· NY law: In addition to elements of malicious prosecution, must also show special damages (i.e., interference w/ person or property [arrest, injunction, etc.])
· Engel: Atty cannot be held liable to a 3rd party for injuries caused by services performed on behalf of a client, or advice offered to a client, absent a showing of fraud, collusion, or a malicious tortuous act.
· Agents and Managers

· Manager
· Generally someone who helps an artist with his/her career by giving advice on their careers and some business advice 
· Business mgr: investment & planning
· Mgr: other career advice, creative decision making
· Agent
· People who seek employment for their clients. Highly regulated area. 
· Problem: when is someone an agent? Mgrs are often involved in work negotiations
· Union regulation of agents
· Unions have an exception to Anti-trust law allowing them to freely regulate agents and require licenses
· SAG regulation 
· Agents have a fiduciary duty toward clients
· Prohibits agents form having ownership agreements with production companies
· State regulation of Agents
· Remedies
· Fines can be levied
· In a civil action K can be avoided and all compensation forfeited (Pryor)
· NY
· Reqs all agts to be licensed (or it’s a misdemeanor) 
· Incidental exception: doesn’t include the business of managing entertainments, exhibitions, or performances, where such business only incidentally involves the seeking of employment
· CA
· Reqs all agents to be licensed in general, but: (no incidental procurement exemption)
· Recording K exception: §1700.4 “activities of procuring, offering, or promising to procure recording Ks for an artist shall not by itself subject a person or corp to regulation and licensing”
· Acting in conjunction w/licensed agency exception: §1700.44: Unlicensed person can act in conjunction with and at the request of a licensed talent agency in the negotiation of an employment K (Roseanne Barr)
· Pays more attention to relation of parties rather than K formalities
· Cases brought under Artists Mgrs Act are brought to the labor commissioner
· Determination if someone is an agent:
· Used to be two tests via case law
· Bright Line test: no incidental exception at all for procuring employment

· Center of gravity test: procurement activities v. business as a whole. If procurement activity is an insignificant activity, then not an agent 

· Ca is clearer now on rejecting C.o.G. test. Wachs C.o.G. test rejected by Waisbren and Deftones.
· Fees
· Agents: 10%
· Mgrs: 15-25% Music, 15-20% Mgrs
· Attys: 5% or less
· Business Mgrs

· Responsible for investment and business planning

· Can be just simple paymaster – taking care of bills

· Can be an investment adviser, handling tax shelters, pensions, etc.

· Has a VERY high level of fiduciary duty

· ABKCO: an agent (or fiduciary) has a duty not to use confidential knowledge acquired through employment to compete with the principal

· TALENT CONTRACTS in the ENTERTAINMENT INDUSTRIES

· Generally: talent Ks are increasingly complex and very lengthy

· Trends leading to increased King complexities

· Contingent compensation clauses: payment based on success of works spreads the risk of failure

· Consolidation: mergers of companies

· Internationalization: need to appeal to foreign markets

· Inflation: increasing costs of programming

· Informal nature of negotiations where typically deals are oral agreements based on the person’s relationships

· Two types of deals:

· Rights deals: optioning, acquiring rights in a book or life story

· Talent deals: deals with hiring directors, writers, actors, etc., involving rights which the production entity will want in order to own rights in the production. Talent deals are primarily services being contracted for. The product of the talent’s work is Works for Hire.

· K concepts in entertainment law context

· Long term service deals

· “Old time Hollywood”: hire someone for awhile and try to make them a star

· Today there are some deals w/ a writer or producer or actor/director who wants to produce where the party involved has an obligation to develop projects for the studio

· Short-term project based deals: more common today because of changing economic realities and increasing power of the starts, may have possible options for further pictures

· Different types of deals:

· First look deal: person developing project, studio gets the first look to decide if it wants it. If no, person can show it to other studios

· Record deals: unlike movie, tend to be term deals. Agree to produce albums for a certain period of time for label

· Television deals: TV Ks tend to be longer term, for TV series, not TV movies. Ks provide for option to hire actor for a long period of time if the show does well. If show does well parties may re-negotiate to reflect actor’s increased value. May not pay as much as a 3rd party, since contributed to the success, but will get pretty close

· Book deals: tend to be 1-shot deals. Pub gets rt to pub certain book, may allow for add’l book. Authors don’t tend to work for long time w/one pub 

· Inducement to breach K / interference w/contractual relations:

· Rule: 1.) Must have a K relationship; 2.) Must show that the person would have performed but for the interference; 3.) Must show more than just knowledge of the K on the part of the inducing party, must show actual or intentional interference w/ K; and 4.) NY only * D solely intended to harm the P, w/out any personal gain; used dishonest unlawful or illegal means

· Defenses

· Good faith reliance by the inducing party on stmt made by the K’ing party that she is free

· Ks with minors

· Generally: most of these are voidable by the minor. 

· Rule: If you K w/ someone under the age of 18, then the minor has the ability to disaffirm that K at any time while they are still a minor or reasonable time after they reach the age of majority

· If disaffirm: can say they don’t have rt to use name or likeness in project

· CA: duty on employer to check age

· To protect themselves: Companies get

· Parental consent form

· 1.) Parent agrees to K on behalf of the child; 2.) May even warrant that the child will perform; and 3.) Agree to all the K to go through court app’l process

· Court approval: if crt approves the K, then generally the minor can’t disaffirm the K and the K may extend to the option periods (Warner Bros. V. Brodel)

· CA family code §§65-66: crt looks for fairness and reasonableness and requires setting up trust fund where some money is held for minor

· NY: much more expensive procedure and corrupt

· Distinction from the rt. of publicity

· Child can disaffirm a performance K

· The parent’s grant of the rt of publicity rts is adequate to bind child


· Court approval process 

· CA

· Fast, simple & inexpensive

· Minors & parents petitions crt to get it to approve the K to see if it is fair and reasonable for the artist child

· Reqs crt to place bulk of salary in a trust acct (protecting child form parents)

· Can get expenses and fees from the trust

· Child can get money at age of majority

· NY: §35.03 Arts and Cultural Affairs Law

· A lot more lengthy and difficult process

· K reqs
approval by parents or guardian. Can’t be longer than 3 years, if longer, has to be a reasonable time. Crt can revoke its approval of the K whenever the crt feels the K impairs the minor, unless there is an approved modification. Crt can establish a trust for the child. Crt may appt an advocate for the child, ‘guardian ad litum’ to look out for the child’s interest

· Choice of Law: where do you get the crt approval?

· Two options:

· You use the law where the services are to be rendered; or

· Where the child lives

· Doughtery prefers st. where child lives, because that crt has greatest interest in the welfare of the child

· Overall: Problems can arise w/ no approval process. Sometimes you can go through process in CA & then go to other state and get it to bless the approval.

· Both union and state regulate child labor. St. that child lives in determines which labor laws apply.

· Benefit received: You can’t disaffirm the K and then keep the benefit you received from the K. Must give back the benefit received. (Scott Eden Management) 

· K duration

· CA Code §2855 (7yr limit statute): A personal service K may not be enforced against the employee beyond seven yrs from commencement services

· Applies to employees not independent contractors

· Issue of re-negotiation: when is it a new K and when is it a continuation of the old K? Crt will consider:

· Earlier in the term: more likely to be looked at as the same K

· Later in the term: more likely looked at as new K

· Also will look at how significantly terms changed

· Breach or failure to perform cannot extend the term beyond that stated in the K (Newton-John)

· Waiver not permissible 

· NY: no seven year limit rule

· Indefiniteness of terms

· Generally: If K too vague & indefinite, crt may not enforce it. 

· Crts will enforce oral agreements w/indefinite terms. Consider – “what was the intent of the parties?” – was there intent to be bound by a written or oral agreement?

· Factors crt use to determine if K is indefinite:

· Look at K’s express language and try to find enough guidance to determine terms

· Look at the conduct of the parties to see the extent to which the parties performed

· Might look at the parties’ dealings w/each other in past transactions 

· Custom and usage in the specific entertainment industry involved

· A deal should not be voided if its terms can be saved by interpretation

· Rule: generally “good faith negotiation” sections without specific details are not enforceable because they are essentially only agreements to agree

· K formality

· Generally

· Oral Ks (SOF)

· Crts will generally enforce oral Ks, subject to some restrictions:

· If the parties did not intend to be bound until they had a signed written K, no agreement was formed (depends on the situation – if parties intended to form a K, they are stuck)

· Need mutual intent – agreement in the same thing in the same sense – objective, not subjective determination of words and actions

· No conditional acceptance will form a K

· Crts will try to find out what the core things were that they agreed to.

· Oral agreements must be capable of being performed within 1 year, or they will violate the SOF. (Also, K must not only be capable of being performed w/in one year w/in the sole discretion of one of the parties)

· Sometimes court will determine a basic K has been entered with the understanding of the parties that certain terms will be agreed upon at a later time. Crt may enforce the K and req the parties reasonably negotiate those additional terms

· Ks that transfer ownership of © or grant an exclusive license in a © must be in writing to be enforceable under © law

· Note: 3rd party can’t control whether the K is performed w/in a yr

· PER: whether you can produce prior or contemporaneous evidence of agreement btw the parties

· Crts usually don’t like this

· Crts will not use PE if the K is unambiguous

· If the K is ambiguous, then crt may allow PE

· If the disputed term is not in the K at all, the crt will only consider PE if the term was material at the time of K formation

· Crt is who determines whether it is ambiguous, so be specific

· CA injunction statutes

· General rule: §3390: Crts will generally not specifically enforce personal service Ks

· Exception: §3423: Crts will use negative injunction (cannot work elsewhere if exclusive) if:
· K is in writing

· Services are special, unique, unusual & extraordinary

· Damages @ law are inadequate and 

· K provides for a minimum amount of compensation
· Old rule: Pre 1993 “the 6,000 p/yr statute” - §3423(e)(1)

· Applies to Ks entered into on or before 12/31/93

· K must provide a minimum compensation of $6,000/yr – even if actual amounts paid are more, if it’s not in the K, then no injunction

· New rule: “$9,000 plus” statute - §3423(e)(2)

· Applies to Ks entered into after 1/1/94

· First way to meet compensation reqs to get an injunction:

· K must provide, and the talent must receive, the minimum:

· Yr 1 - $9,000

· Yr 2 - $12,000

· Yr 3 - §15,000

· Yr 4 - $15,000 ($66,000 thru yr 4)

· Yr 5 - $15,000 + $15,000 ($96,000 thru yr 5)

· Yr 6 - $15,000 + $30,000      ($141,000 thru yr 6)

· Yr 7 - $15,000 + $30,000 ($186,000 thru yr 7)

· Second way to meet compensation reqs. to get an injunction:

· If the K has no adequate/minimum compensation reqs; then must look to the amount actually rec’d by the employee

· Actual compensation rec’d is at least 10 times the applicable aggregate minimum amount req’d by the above provisions thru and including the yr during which injunction is sought

· Yr 1 req’s - $90,000: Aggregate amount that must have been paid $90,000

· Yr 2 - $120,000: aggregate = $210,000

· Yr 3 - $150,000: aggregate = $360,000

· Yr 4 - $300,000: aggregate = $660,000

· Yr 5 - $300,000: aggregate = $960,000

· Yr 6 - $450,000: aggregate = $1,410,000

· Yr 7 - $450,000: aggregate = $1,860,000

	§3423 e2a – Guar. Min.
	If no guar. (e2b)

	Contract/Yr
	Min. Guar
	What must add’ly have been paid beyond guar.

 
	Total p/yr
	Total p/yr
	Total p/yr
	Total rec’d 

	1
	$9k
	9k
	9k
	9k
	90k
	90k

	2
	12k
	12k
	12k
	21k
	120k
	210k

	3
	15k
	15k
	15k
	36k
	150k
	360k

	4
	15k
	15k
	30k
	66k
	300k
	660k

	5
	15k
	15k
	30k
	96k
	300k
	960k

	6
	15k
	30k
	45k
	141k
	450k
	1410k

	7
	15k
	30k 
	45k
	186k
	450k
	1860k


· Other rules: can only enjoin someone for the length of time of the original K (Newton case)

· If K says unique services, may be estopped from arguing otherwise 

· With post 1994 Ks, salary paid in excess of the minimum can be used to reduce the payment reqs in future yrs

· Breach of performance – right to terminate a K:

· General rules

· CA §2924: an employment for a specific term may be terminated at any time by the employer in case of any willful breach of duty by the employee in the course of his employment, or in case of his habitual neglect of his duty or continued incapacity to perform it

· CA §2925: an employment for a specific term may be terminated by the employee at any time in case of any willful or permanent breach of the obligations of his employer to him as an employee

· Force Majure clauses: applies to natural disasters, acts of God rendering performance impossible

· Suspension of salary: is not a termination (Bumgarner)

· Mitigation and right of offset: usually there is no duty to mitigate, but studios will often grant a right of offset (if we terminate, you don’t have a duty to get another job, but if you do, then we have the right to offset).

· Right to cure clause: in most Ks, if one party is in breach, the other party gives time for the breaching party to cure the defect

· Pay or play clause: term is used in a couple of ways

· Guaranteed to get the money even if their services are not used, subject to their not being breach, force majure situation, or other negotiated conditions

· “pay or play someone off of the project”, rt to terminate them w/out cause and just pay them the money

· Pay & play cause: (rare) have to allow person to perform
· Private Movie Company v. Anderson:
· Oral K can be binding if parties intended, but if intended to be reduced to writing before binding and it’s not, there is not agt (unless intent otherwise)
· Reqs: Capacity, mutual consent, lawful objective, and sufficient consideration
· Ostensible authority: present where the principal makes the 3rd party believe that agent has the authority to bind

· CREDIT
· Generally: credit issues come up in two situations
· Under K law: when the affected parties have entered into K concerning credit
· Under statutory/common law: where no such K
· Collective bargaining agreements
· Terminology
· Main title credits: beginning

· End title credits: end

· Typical artist credit agreement handout

· Before title credit provision

· If any other star gets name before credits, then so does author

· Paid Ad Credit

· Credit must be given in all paid ads in a certain position

· Extreme Ex: credit must appear at top lft on billboards

· Excluded ads:

· Clause C – Not req’d to get credit if the credit is a critic quote or certain types of ads

· Ex: a congratulatory ad for another star in a movie nominated for an award

· Clause D – “likeness” used in ads must follow a specified agreement

· (a) artwork title not counted as credits, only credit block agreements

· Boilerplate language is very pro-producer

· Discretionary clause

· Inclusion in a critics-type quote is not credit

· Producer error gets a chance to cure before breach

· K law Credit

· Crt are reluctant to find a contractual obligation for credit when the K is silent

· Collective bargaining Ks: Group Ks – e.g. writer’s guild K – provides for minimum compensation & other expectations, it also deals with screen credit. Often Ks will say credit in accordance w/WGA K

· Possessory  Credits: usually on films (about 3) e.g. “paramount pictures presents” – “a such and such production” – “film by” credit. (Credits for who brought about the film)

· WGA Credit process

· When movie completed, producer submits to WGA a notice of the tentative writing credits (who co. thinks should get credit) and then submit the different drafts.

· If the writers or guild objects, submit to arbitration

· Ultimately guild decides what credits are made and who gets them. A K inconsistent w/guild rules is invalid

· Arbitration is binding, but appealable

· Meaning of credits

· Written by = story & screenplay

· Screenplay by = underlying work

· & = team

· and = individual

· SAG: very picky re, order, size & placement

· Remedies

· Damages – difficulty in determining damages

· Sometime crts will est what a person’s future price would have been, had he gotten credit for past work

· Sometimes they will say no way to measure damages

· Injunction: allowed where legal remedy inadequate

· Specific performance

· Must be clear and convincing evidence

· The K is reasonable and has consideration

· Mutuality of remedies, the other party would have been able to seek an injunction upon breach

· The K terms were sufficiently definite

· The performance being sought was substantially similar to what would have been ordered under the K

· Note: SP is never an option w/personal service Ks because you cannot force one to work when they don’t want to 

· Can get injunction & SP (Goldleaf case)

· Statutory / CL claims for credit

· General Provisions

· Unfair Competition – Lanham Act §43(a): the false advertising section of the trademark act, which has become a federal unfair competition statute

· Lanham Act only protects against misleading credit, there is not obligation to accord credit

· Palming off: 

· Express: person palms off inferior goods as those originating from another supplier; e.g., Armani label on crummy suit

· Implied: using another person’s products to sell my products, suggesting by implication that the goods originate w/ Armani goods; e.g., where you are selling crummy goods, but using the Armani suit in your ads to create association

· Reverse palming off: 

· Express: putting my label on goods that originate form another person – e.g., take the Armani suit and put my label on it

· Implied: if you just remove the label,& don’t put any other label on it

· An action for misappropriation will only lie if there was a bodily appropriation of your material (for © material) ex: stealing

· The language in §43(a) is very broad on who can bring a claim – “anyone who is likely to be damaged”

· Precedent that consumers can’t bring claims only competitors

· Artists Visual Rts Act of 1990 – Moral Rights - §106A – works of visual art only

· Author of a visual work has the rt to claim authorship of that work

· A visual work of art is a painting, drawing, sculpture, or still photo for exhibition purposes only, existing in 1 original copy or less than 200 copies that are signed and numbered by the author

· Works not included

· Posters, maps, charts, globes, movies or audio-visual works, books, magazines, electronic media (like computer programs) or advertising/merchandising materials or

· Works made for hire, or

· Works not protected by ©

· Rt can’t be transferred, but it can be waived specifically and in writing

· It is not waived by mere transfer of the object itself

· Generally, moral rts in §106A grant rts to protect against mutilation (right of integrity) and right of attribution (to be accredited or to have it removed – not in US unless true attribution)

· Right to claim credit

· General rule: in the absence of a K, there is no statutory or CL rt to claim credit

· Exception arises when credits are not simply omitted but are affirmatively misrepresented

· Note: Any conduct that is economically equivalent to palming off should be palming off. (Smith – an actor’s name was req’d to be in the credits and ad for the film and the producer used another actor’s name; §43(a) prohibits false designations or representations in connection w/ goods or services [the service being the name of the movie or actor since names of movie actors are registerable as service marks under the Act]

· Right to disclaim credit

· Generally: 

· Public domain works: author can’t disclaim credit on works in the public domain unless §106a applies

· Author can’t claim libel for truthful credit on his work 

· Preventing excessive credit: excessive credit can occur when the contribution of someone who is commercially valuable in selling product is exaggerated

· Crts look @ whether credit is likely to mislead

· When credit false on its face, crt can req. injunction

· Possesory credit: allowed when the author is very involved on the project

· Based upon credit: the analysis to determine if this credit is accurate is how much of the work is used in the derivative work, not how much of the derivative works is based on the original work

· Artists Visual Rts Act of 1990 – © Act §106a – Moral rts

· Author has rt to prevent use of her name as the author of any work she did not create

· Author has rt to prevent use of his or her name as the author of the work of visual art in the event of distortion, mutilation or other modification of the work which would be prejudicial to his or her honor or reputation

· Remedies:

· Where artist is able to prove star/first billing the P can show that D breached, entitling P to injunctive relief for ads, etc. (Gold Leaf Group)

· A jury can compute proper money damages for screen credits by various factors such as evidence of salary from comparable credited works. Damages must be based on logical criteria (calculations, inferences, etc.) SP was appropriate relief for future injury (Tamarind)

· Specific Performance rule: same as in K law

· Note: some crts say credit screw up is measurable in damages, some say no and irreparable injury

· Some Ks provide for prospective cure upon suit, will fix rather than stopping film
II. ACQUISITION of RIGHTS

· PERSONAL RIGHTS: PROTECTIONS for CELEBRITY NAMES and LIKENESSES

· Defamation

· General: Any fact based work can bring in issues of defamation; state law based; truth is a defense.

· Can be divided into two types:

· Libel: only written stmts

· CA Civ Code §45: libel is false and unprivileged publication by writing…which exposes any person to hatred, contempt, ridicule, or obloquy, or which cause him to be shunned or avoided, or has a tendency to injure him in his occupation

· Slander: only oral stmts

· The worst the stmt made is, the less proof will probably be req’d, in some states things are libelous per se

· Libelous per se: damages do not need to be proven

· Criminal accusation

· Communicable diseases

· Promiscuity

· Professional incompetence

· Libelous per qua: for all other forms damages must be proven

· Damage to rep not likely when story so absurd nobody would believe it

· Elements of a defamation claim:
· A false and unprivileged stmt of fact, made to a third party of and concerning another p that is likely to damage rep w/ the requisite degree of fault (exposes to hate, contempt or ridicule; causes others to shun you) [truth is a complete D]
· Consider: fact v. opinion; & req, degree of fault
· Public officials/figures: actual malice req’d. (knowledge of falsity or reckless disregard of falsity) Public figure analysis:

· General public fig.: one who has fame, notoriety in the community, or is pervasively involved in the affairs of society
· Limited public fig.: someone who is not a celebrity, but only known w/in a specific sphere. Crt uses Gertz test.

· There must be a public controversy and the person in question, must be

· Involved in that controversy in a voluntary way

· Have access to effective channels of communication to counteract stmts; and

· Play a prominent role in the controversy

· Private individuals: the standard is at least N. May be an exception of private Ps w/matter that are not of public concern
· Docudramas
· Based on true events, but fictionalized. Docudramas do not purport to maintain strict fidelity to fact whereas documentaries are completely factual portrayals in their actual location. 
· Minor fictionalizations are not enough to equal reckless disregard unless there are serious doubts as to truth (Davis)
· Fictional depictions of people
· The character must be so closely akin to the claimant that a reader of the book, knowing the real person, would have no difficulty linking the two and that her reputation suffered damage as a result of the depiction (Springer)
· To avoid claim: vary the locale, lifestyle, everything pos.
· Polydoros: ‘Sandlot case’ lost because unable to show it was of and concerning the claimant

· Quoted material

· No defamation for repeating something that someone said
· When a claimant is a public figure, there must be a material change in the meaning of the quote to be knowingly false. (Masson)
· Right of privacy

· Rt to be left alone
· Rt. of privacy rests w/ the ind, may be waived for one purpose and still asserted for another (Pavesich)
· Prosser’s four types of privacy actions (1-3 have a policy of protecting feelings)
· False light: Giving publicity to a false stmt, of and concerning p, placing p in a false light, w/ damages 

· Must be highly offensive to a reasonable person and must be exposed to many where defamation can exist with only one person hearing stmt
· Applies where false stmts would be highly embarrassing even if they wouldn’t cause people to shun you or damage your reputation (which defamation req’s) based on V’s feelings
· Truth is a defense
· Intrusion into private affairs: Unauthorized prying or intrusion into seclusion, highly offensive to reasonable person, as to a private matter (newsworthy is d) causing anguish or suffering
· e.g., eavesdropping by video camera or otherwise or forcing oneself into a private hospital room

· does not have to be published

· Public disclosure of embarrassing private facts: Disclosure to public (more than just your neighbor), of facts concerning private life (not publicly known), that are highly offensive to a reasonable person, and not of legitimate concern to the public resulting in damage to p

· Truth not a defense, so malice not appropriate standard, can have 1st Am concerns, but only if the issues are of justified public interest

· Commercial appropriation of persona @ CL (No NY): using someone’s e.g. name, likeness, signature, voice or other identifiable characteristics for commercial purposes w/o their permission, likely causing commercial damage

· Public officials must show actual malice

· Tension here w/ 1st Am. Implicitly or explicitly there is an exception to all privacy claims for newsworthiness. If it is newsworthy, then the use of the image is o.k., unless the use was false and then it is only w/in 1st Am protection if the there is no req. degree of fault

· Right of publicity
· Concerned w/ monetary value

· NY statutory privacy law (NY Civil right law §§50&51): NY says no separate rt. of publicity, don’t look at privacy or publicity torts, but rather @ the civil law statutes

· §50 – misdemeanor to use name or likeness w/o consent

· §51 – use of portrait or picture, for advertising purposes or purpose of trade, knowing use may entitle exemplary awards

· Defenses (Lehrman): 

· Incidental use – it is OK if using to sell content, if story re: person and use of likeness to sell publication

· Legitimate public purpose – not applicable if, advertisement in disguise, no real relation to topic discussed; false use, but also imports actual malice

· A public figure does not have exclusive rights to his own life story, so don’t need permission to write a biography

· Cases: Crt denied 1st Am. Protection holding a personality may not be fictionalized for the Ds commercial appropriation. 

· CA: recognizes both statutory and CL privacy rts

· CL: descendability – the rt of publicity is not descendable in CA under the Bela Lugosi case, unless commercially exploited prior to death. The rt. of publicity expires upon death. This rule may still apply @ CL actions

· The CL rt can be broader in some situations than the statutory rt

· Elements of CL publicity violation

· Ds use of the P’s identity, the appropriation of P’s name or likeness to Ds advantage, commercially or otherwise (can be just an evocation of the person); lack of consent and resulting in injury

· Remedies: injunctive relief and/or damages

· Statutory law:

· §3344: the main publicity statue which deals w/living people – covers the knowing use of Ps name, voice, signature, photograph, or likeness that is readily identifiable/reasonably determinable that it is the p and used for purposes of advertising products or soliciting purchases of products w/o p’s consent

· differs from CL in that where §3344 req’s knowing use, CL does not (i.e., mistake or inadvertence is not a defense)

· groups must be individually identifiable

· newsworthy exception – use in connection w/any truthful news shall not constitute a use for purposes of advertising or solicitation

· §990: the publicity statute dealing w/ deceased personalities

· covers name, voice, likeness, photograph

· req’s @ least a ½ interest to exercise (in aggregate)

· provides for the rt to be a property rt (transferable and descendable)

· rt only lasts for 50 yrs after death

· to have post mortem rt of publicity, the P has to be famous @ time of death

· must register claim to rt exploit

· allows for punitive damages & costs

· if no grant – spouse – children – grandchildren; if spouse and children both alive, spouse has 50%. Lastly to parents

· Exceptions

· Newsworthy

· Play, book, magazine, etc & ads in connection w/those (Joplin ex: not commercial)  

· Works of fine art

· Political campaigns

· Both statutes apply only when there is actual use of the p’s “name, voice, signature, photograph, or likeness – in any manner, on or in products, merchandise, or goods, or for purposes of advertising or selling or soliciting purchases of products, merchandise, goods or services.” [not just when the person is “evoked” – see Vanna White case]

· Rt – descendible for up to 10yrs, in perpetuity as longs as exercised before 10 yr. Limit

· Choice of law: determined by the state of domicile of the person when s/he dies. More than mere residency, serious issues arise w/ choice of law.

· Scope of the right 

· Slogans: CL rt of publicity protects one’s identity, not just their actual name or likeness. Likeness b/c so connected w/ Johnny. (Carson) Dougherty thinks it is dangerous to this extent b/c too much of a monopoly

· Adornments: racecar picture in a cigarette ad. Co. changed the car’s appearance a bit, but not enough. Made it seem like the driver was promoting the cigarettes. Actionable invasion into the rt of privacy. Sufficient enough to identify him by use of car.

· Voice & style: No under CA statute b/c it wasn’t actual voice, but in CA they recognize the CL rt of publicity as well as statute. CL protects against imitations whereas statutes protect against actual use. (If the voice was widely known and distinctive and it is used in an ad, then it is in violation of her CL rt of publicity

· Imitative performances: No parody defense if parody only tangentially related to primary purpose of questioned used (White). Performance itself may be okay (if not an endorsement or ad), but ads for performance weren’t allowed (Apple Corps)

· Fictional names: if a character becomes so inextricably linked w/an actor as to be indistinguishable from him, then there can be a publicity rt violation independent from the ownership of that character (McFarland – “Spanky” in our gang)

· Constitutional issues for publicity/privacy claims 
· General:

· Public disclosure of private matters: no falsity issue, probably no fault req. 1st Am protects when the matter is of legitimate public interest

· Invasion of privacy: usually not a public figure and falsity not an issue, question of whether media has a rt to intrude (paparazzi laws)

· Public figure – are of legitimate public interest until they have reverted to a lawful and unexciting life (Bernstein)

· Commercial appropriation: no falsity or truth issue, but cases work in

· CA – explicit protection for newsworthiness

· NY – implicit b/c lists on adv. & purposes of trade as actionable, therefore leaving an implicit exception for public interest and newsworthy material

· However, if it is false (mistake and inadvertence is not a valid defense) you lose (Lugosi and Polydoros)

· Public controversy: (Lehrman) any topic which sizeable segments of society have different, strongly held views

· Exceptions

· Entire act being taped

· No reasonable relationship to context – (Lehrman)

· Incidental use: merely using the reproduction to illustrate the quality and content of the periodical, magazine, etc. in which it has already appeared (Nammoth)

· Artistic expression: there is a bit of 1st Am privilege for works of public interest and also fictional works

· No violation of Ps rt to privacy (disclosure of private facts), where events around the story are of legitimate public interest and are known at the time (Bernstein)

· Deliberate fictionalization in feature stories: truthful material about matters of public interest are insulated from a rt of publicity claim

· Generally, if you use someone’s image legitimately, then you can use it to advertise the legitimate use. However, if the underlying use is no good, then the incidental use is no good. (Eastwood)

· TV News coverage: No newsworthiness exception where to show entire performance is inconsistent w/ the rationale behind the rt (rewarding and encouraging people who put effort into their acts and preventing unjust enrichment) (Zacchini) 

· Surveys: to be newsworthy, a publication must be in connection w/ any news, public affairs or sports broadcast or account which is true in all respects. Media takes surveys all the time. (NKOTB) 

· Advertising: when you have had a legal use, you can use that material to advertise your product, so long as there is no additional endorsement. SI used old pic to advertise mag (Namath) 

· Theatrical & imitative performances: parody arguments may work, key is whether commercial use is incidental, Doughtery think a new works may have 1st Am protection, digital recreation of dead actors. 

· Lanham Act, Trademark, & Unfair Competition
· Generally: used in several ways; likeness appropriation (celebrity protection against unauthorized use of their persona), merchandising (palming off, reverse palming off), titles of movies, commercial tie-ins

· Trademark can be based in st CL and fed law

· Generally: any mark, word or symbol used to identify the source of goods and distinguish them from others, mark must be distinctive or have achieved secondary meaning. Different types of marks are available (strongest to weakest):

· Fanciful – coined words invented for the purpose of functioning as a mark

· Arbitrary – common words or symbols, but arbitrarily applied to goods

· Suggestive – words that suggests but do not primarily describe the goods

· Descriptive – marks that describe the qualities, etc. of a product 

· Secondary meaning – has link to the word w/ good or service, strong marks need less showing 

· Service mark is similar, but it refers to services rather than goods (ex: NY Times) 

· Trademarks arise from use of the mark on the good in commerce – you get CL protection from use on, then you can register (st or fed)

· Federal: can show intent to use the mark in commerce and get a tm

· Trademark violation: must prove

· Valid protectable mark, either unique or secondary meaning (assoc of public of the mark w/ a product or service); owned by the P; and infringement of the mark, (must prove use of similar or identical mark and likelihood of confusion as to source) – look at 6 factors

· Strength of Ps marks and name

· Similarity of P & Ds marks

· Proximity of P & Ds products (how close in field)

· Evidence of actual confusion as to source of sponsorship (not necessary to claim) need to prove actual confusion only when seeking damages

· Sophistication of Ds audience

· Ds good or bad faith

· [similarity in marketing]

· [similarity of trade channels]

· Titles of movies or books cannot be trademarked: they identify the content, not the source, a title of series might be trademarked. If you want to sell merchandise with the name, then you can trademark it

· Lanham Act: this the federal trademark Act, but also includes §43(a) which has become a kind of general unfair competition statute

· §43(a) of the Lanham Act: Unlawful to use a false designation or false representation w/ regard to goods and services. A §43(a) claim needs:

· involvement of goods or services

· an effect on interstate commerce

· false designation of origin or false description of goods or services or false association or approval of the product by the source (likelihood of confusion test)

· under §43(a) consumer can bring a claim unlike CL

· Unfair competition: broader term – includes trademark, trade secrets, and misappropriation and focuses on consumer confusion. Several types of c/a:

· Palming off

· Reverse palming off

· Misappropriation: when w/o deception

· Rules: If there is some artistic relevance and the title is not misleading (or only implicitly) then there is no infringement of rts. Unless there is no artistic relevance or is explicitly misleading

· Reverse confusion: occurs when the little guy is the senior owner of mark

· Title clearance: MPAA has title registry. Determines priority of rts. Disputes by arbitration. 

· Movie titles can’t be registered as fed. TM. TV shows and series can be. Can’t be © either

· Usually involves st. law

· Title reports: thousands or not titles listed means you are probably okay

· If few works: more likely claims. Look at genre, time, etc.

· Books may also pursue: maybe public would think it was a movie version of the book (Young guns)

· Thompson & Thompson, Dennis Angel – title reports outside of MPAA

· Clearance process:

· Writers provide full annotated script, inc references to books, newspapers, and magazine articles

· Characters:

· Must be categorized as

· Living

· Dead

· Real

· Fictional

· Composite (check for identifiability)

· Dialogues and scenes:

· Must be cited to source categorized as:

· Accurate

· Probably accurate

· Fictional

· Then,

· Is it defamatory? If true or positive defamation (unless false light), concerns are minimized

· If dead, no defamation or privacy action (not descendable), no publicity unless w/in CA §990 – (endorsement or adv. & exceptions)

· True or accurate? If not, problems – look for more sources that way not negligent or reckless. If unable to find – change!

· Note: even if true, false light may be a problem if depicted in manner that is not an accurate broad picture and could injure a person’s reputation

· © issues

· docu-dramas must be careful not to infringe other source works. Facts are not protected, but expression such as unique facts (suggesting fiction) and style of expression should be avoided

· Releases:

· Should contain:

· Rt to name & likeness in connection w/ prod and adv

· Rt to impersonate person even w/ new name and use

· Waiver of all claims for privacy, defamation and any other injury to person or reputation now known or created in future

· May consider having the personality/person involved as a consultant

· Disclaimers

· General – disavow any similarities btw fictional characters and real people (not a complete defense)

· Commercial services

· Joan Pearce Research Associates: looks for real people close to characters to avoid chance. Also looks for commercial product and company name uses and provides company contacts for use of products in production

· E&O insurance (errors & omissions) – if claims arise after following the company’s clearance procedures, you are insured from damage

· Covers

· © 

· Defamation

· Privacy

· Implied K

· Trademark & title

· Does not cover breach of K

· IDEA SUBMISSIONS: There are 3 ways that a P can prove the D should have to compensate for the use of Ps idea: (1) © infringement, (2) Express K, or (3) implied K
· Copyright law: prevents unauthorized copying of a work of authorship

· Policy

· Want to give authors an incentive to create works by giving them a bundle of rts for a limited time to protect intellectual efforts deemed a part of the author’s personality (Art. I, §8 cl 8)

· To reduce impact, ideas are not copyrightable

· State/federal differences:

· Federal Act:

· 1909 Act – needed to be published in order to be protected

· 1976 Act – protects original works of authorship fixed in a tangible medium of expression

· State Laws:

· Pre - 1947: You could protect any “idea of the mind” under CL

· Post – 1947: law changed to say they only protected expressions of ideas

· *Remember: idea/expression dichotomy – where does idea and expression begin? Line btw protection of ideas and their expression is difficult to find (Universal City)

· Elements of a © action

· Ownership of a valid ©

· Not covered:

· Facts

· Ideas and historical theories/research

· Scenes a faire – general stock scenes – characters, settings or events that necessarily follow from the plot theme (Zambito)

· Expression of ideas is protected by ©, but anyone can copy the ideas contained in the work (Ex.: no one could copy the written description of a machine, but could use the description to build it)

· Expression of ideas does not mean novelty, it just means it owes its origin to you

· Copying (actual use)
· If created identical song independent from another person, then no infringement 

· Can be shown by:

· Direct evidence – admission or W testifies hearing the D say he copied the material

· Indirect/circumstantial evidence by showing the D had: 

· Access and a reasonable opportunity to use

· Probative similarity – similarities that would give the average lay observer an inference of copying (Zambito) & the crt will look at the entire works in order to compare the similarities to find a “substantial similarity” under Universal City
· Striking similarity – unlikely to arise w/o use of © work

· Inverse ratio rule – the stronger the showing of access, the less a showing of similarities is needed and vice-versa

· Where there is literal copying, the main issue would be whether the first person owned a valid ©

· Unlawful appropriation: used too much

· Substantial similarity test

· Note:

· Extraction test - The more abstract the similarities are, the less they are protected by ©. Stereotypes are not copyrightable as well as very general sequences of events. (Nichols)

· Contract and Confidential Relationship Law – a way to protect ideas

· Ks

· Generally: ideas are more likely protected under K. Very specific circumstances must exist to find K. Idea itself must have certain characteristics. K exists not for idea, but for service of disclosing it

· Therefore, to recover for submission of an abstract idea, the p must show either an express promise to pay or the circumstances show a promise of the type of an implied K. Two types of Ks:

· Express: if an agreement is expressly made either before or after the idea is given, the K is created. These are written or oral Ks (esp. where there is proof of a particular kind of relationship such as partners, joint venture, agents, buyer/seller) (Faris)

· Implied-in-fact: what we will mostly deal with. Actual agreements that are inferred from the conduct or circumstances of the parties. Not implied by law, where K actually exists, but crt implies from circumstances (Blaustein). Does not require a subjective meeting of the minds.
· Submission: the P must have made a submission that the D rec’d. That conveyance of an idea can constitute consideration
· Condition: before the idea is submitted, the party must clearly condition submission upon D’s agreement to pay for those ideas of the P which were used (Desny)
· Knowledge: D must know or should have known the condition of the disclosure before disclosure was made
· Acceptance: D has to voluntarily accept the submission on those terms. The offeree has to have the ability to reject the offer – if it is blurted out, then there is no K (Faris)
· Actual use:  D must actually use the idea or substantial elements of the idea rather than his own (P can prove substantial similarities through access)
· Value: The idea must have value (was original)
· NY Law: req’s novel idea to be protected
· CA: novelty not req’d
· Implied-in-law: A legal fiction structured to prevent unjust enrichment (e.g., a person who is helped by the side of the road by a doctor)
· Note: offeree has to have opportunity to reject, if blurted out before, not protected (Faris)
· Note: if you have proof of NO ACCESS at all, you can’t have copying (even if there is probative similarity – the © term for which works are so similar that access to the work is presumed w/out proof)
· Confidentiality – confidential relationships
· Elements of a confidential relationship claim
· Two ways:
· Express: confidentiality agreement
· Implied: confidential relationship that gives rise to fiduciary duty (partners, lawyer, etc.)
· Material was offered to another in confidence

· Material was voluntarily rec’d in confidence

· With the understanding that it will not be disclosed or used w/out permission

· [a confidential relationship might be inferred – e.g. principle and agent, or partners, etc.]

· [novelty]

· NY: yes; CA: no

· Mere submissions do not create an obligation

· Characteristics of an idea – what is req’d

· Novelty: NY: yes; CA: no

· Defense: independent creation; consider actual use (like in © claims, as well as substantial similarity; counter – small inspirations come from many places (Buckwald))

	Summary of Requirements

	
	State
	Express K
	Implied in fact K
	Confidential rel.

	1. Concreteness,

not abstract or vague
	NY – maj.
	No
	Yes
	Yes

	
	CA
	No
	No
	Yes

	2. Novelty
	NY – maj.
	No
	Yes (Murray)
	Yes

	
	CA
	No
	No
	Yes

	3. Confidentiality
	Either
	Probably not
	Possibly yes, idea is confidential, but some say widely known is no disclosure
	Yes 


· NEGOTIATED ACQUISITIONS
· Scope of acquired rights – interpretation of Ks

· Problems when new mediums arise: ex., movie, tv, series, VCR, music, internet – lawyers should inc grants of future tech to protect

· General interpretation: 

· start with the express language

· try to get at the intent of the parties

· need to look at the K as a whole (can’t look at just one section b/c others may impact your case or change how you interpret the section)

· do not get caught up in the par. headings – usually have no legal consequence

· the language itself is the best sources:

· if it addresses your issue, then it is a good cause

· if the language is not entirely clear or in conflict w/other provisions, then you can look at extrinsic evidence to determine the intent of the parties

· course of performance

· trade usage

· business realities

· Waivers

· If the waivers is ambiguous, the burden of proving what it meant is on the person claiming the benefit of waiver. There must be actual or constructive knowledge of the rights being waived, for a waiver to be valid.

· An absolute waiver: would be a complete defense. But be aware of a limited waiver, where more could be contracted out, etc.

· Ambiguous grants

· Two ways to approach ambiguous grants (crt may alternate btw the two depending on the circumstances)

· Reasonable meaning: any use which may reasonably be said to fall w/in the meaning of the license is granted. (favored approach if parties knew about the medium at time of granting)

· Can use extrinsic evidence. Burden of creating exceptions is on the grantor

· Strict Constructionist: only such uses as fall w/in the unambiguous core meaning of the term are included w/in the term – this would exclude any uses that are ambiguous. Favored in two situations:

· When the new medium was unknown at time of K

· When the parties were unsophisticated

· Holdbacks – clauses which prevent the author from exercising reserved rights for a certain period of time

· Guide to interpretation:

· Specific language

· Entire K

· Rules

· Broad grant?

· New technology?

· Known or foreseeable?

· Sophistication of the party

· Interpretation against drafter or claimant

· Ejusdem generis 

· Legally imposed limitations on acquired right – ©

· © Act of 1976 – took effect on 1/1/78

· applies to: all works © or created after 1977

· term: life + 50yrs (standard from the Berne Convention), 75 yrs from publication for works made for hire

·  1909 © Act

· applies to: all works © pre 1978 (need publication w/ notice) – if created but not © by 1978, then 1976 Act applies

· term: 28 yrs + renewal of 28 + 19 (47) yr (75 yrs total) – the original 2nd term was 28 yrs, but it was extended 19 yrs

· had first term and renewal term, both could be assigned away, if the author lived long enough

· © may be extended to: original works of authorship fixed in tangible medium of expression

· Mechanical right – 1909 – the right to make a recording of a musical composition

· Bundle of rights protected by ©
· Right to make copies

· Right to distribute those copies

· Public display of right

· Public performance right 

· Mechanical right: form of right to reproduce, right to embody sound recordings in records or cds

· Terms of art

· Copies: the physical things in which the intellectual work is embodied

· Phonorecords: sound recording; series of sounds affixed

· Compulsory license: although © owner has exclusive right to give mechanical license, once it is recorded and distributed, you are required to give a license for PA, set rate (6.95%)

· Compulsory license – most common in music publishing and record industry – allows for rt to make record and publish the songs that are already done for a set fee

· Now done by Harry Fox (NMPA)

· Works made for hire

· 1976 Act: different form of protection – 75 yrs from publication

· 1909 Act: has bifurcated term if before 1978, assignable terms exist

· Licensing in Music and Film

· Variety of ways to secure music for films

· Hire people to compose songs

· Get licenses to use

· Hire someone else to record their version of the song, where you own the sound recording (can even imitate their recording w/o infringing)

· If you want to use song in film, need a synchronization and performing rights license (“Synch license”) to allow you to record it in time “synchronization” with what is going on in the film. The license comes from the © owner of the musical composition. If publisher balks, then can issue on soundtrack through compulsory license

· Master use license: license to embody a master recording: allows use of the original sound recording

· Visual uses of song: someone is singing the song in the movie, or the characters in the film can hear the song (generally more expensive)

· Background uses: only the audience is hearing the song

· Synchronization license v. mechanical license:

· Synchronization license: not compulsory – can be negotiated; the rt to use song in an audio visual work

· Mechanical license: compulsory and applies to reproduction of recording songs for records or sound recordings. Fee set by publisher.

· Renewal of © (1909 Act only)

· Renewal term automatic in pre-1978 work

· Rts automatically cease at the end of first term if author dies and then statutorily goes to author’s:

· Widow, children

· Executor (by will, cannot make K to include in will)

· Next of kin by intestacy laws

· Thus, a person who got the grant of rights to be able to make a derivative work will not be able to exploit that derivative work after the renewal term w/out further grant of rights from the new © owner

· Termination of transfers

· §304 © termination right

· applies to grants made prior to 1/1/78

· termination may occur 56 yrs after the © has been secured (equal to two 28 yr terms – this is to recover the extra 19 yrs added onto the term)

· rt must be affirmatively exercised and follow specific rules for exercising it. Need notice and a range of time of 5 yrs to exercise the option

· if they exercise the power then the grant of rights is terminated, but there is an exception for derivative works made during the grant

· if transfer after, not creation, then 35 yr rule

· §203 termination right

· applies to: grants by the author made on or after 1978 (of any valid ©) (does not apply to works for hire or termination of transfer by will)

· termination may occur 35 yrs after the grant if they are made w/in a certain time frame

· gives author or heirs right to get back rights and make more money

· if they don’t exercise the power, no termination, if they do, there is an exception for derivative works created under the grant

· §293(b)(1) – can still exploit derivative works prepared before termination, but cannot create new ones

· Public domain: work goes into this when © expires

· Note: an assignment by an author of his renewal rights made before the original © expires is valid against the work, if the author is alive at the commencement of the renewal period

· Assignee of renewal only has contingent or expectancy interest 

· Author can only convey rights he has 

III. EXPLOITATION

· OBLIGATION to EXPLOIT
· Company as a (Non-fiduciary)

· Generally: companies purchasing the right to exploit a work don’t generally have a fiduciary obligation to the creator of the work

· Little contractual obligation to exploit the work in a typical K

· However, an exchange of exclusive rights to distribution for royalties gives rise to an implied obligation (not a fiduciary one) to make reasonable efforts to exploit the product (this is based on the obligation of good faith and fair dealing) 

· There is separate tort liability if they breach the implied obligation to exploit with no motive except to harm author

· Application:

· Fiduciary relationship: any relationship founded upon trust or confidence

· An exchange of exclusive rights to distribution of a work for royalties gives rise to an implied obligation (not a fiduciary one) to make reasonable efforts to exploit the work

· There isn’t a fiduciary relationship in these types of situations, but there is an implied obligation of good faith and fair dealing

· They only have an obligation to use good faith business judgment and reasonable efforts to meet their business obligation (since not a fiduciary duty, no duty to make best efforts). Also the trust element of a publisher tolerates infringing conduct by 3rd parties 

· If they breach the implied obligation to exploit with no motive except to harm the person, that is a tort

· The obligation to exploit

· Generally

· An exchange for exclusive rights to distribution for royalties gives rise to an implied obligation to make reasonable efforts to exploit the product, NOT best efforts (which would be req’d in fid rel.)

· Reasonable efforts = implied obligation

· Best efforts = fiduciary relationship 

· Exceptions to exploit: if you can show good faith business judgment not to exploit a product, then it is o.k. to do so

· GF generally allows publisher to produce competing works, but not if it is manifestly harmful to the author and the publisher should have known that

· Rules: w/ book publishing, GF may include first printing and advertising budget that gives the product a reasonable chance to catch on with the public (Zilg)

· Damages

· Existence of damages must be proven w/certainty. When damages are uncertain or speculative, the P can only receive nominal damages

· If existence of damages is certain, then D has the burden of paying the actual amt

· P only needs to show a “stable foundation for a reasonable estimate of royalties he would have earned had D not breached

· The test for admissibility of evidence concerning prospective damages is whether the evidence has any tendency to show their probable amount 

· LIMITS UPON EXPLOITATION
· Creative control: determination of who has rt to determine what ends up in final product

· Three ways to control content

· Contractual

· Non-contractual legal c/a

· Society’s control over freedom of content

· Contractual ways to control conduct

· Publishing Ks: usually allow the publisher to reject a book which forces collaboration and the editor gets final say

· Writers have a property right to not have the work maliciously destroyed (Cheesler-NY)

· Recording Industry Ks: may req the final recording to be “ commercially viable but the artist will want to negotiate for creative control

· Movie business Ks: creative control is a VERY big deal

· Writers:

· Not a lot of creative control: usually cut out of the process fairly early

· Often working on a “for hire” basis, so the draft they deliver can be modified to any extent the producer wants

· WGA K: each new negotiation pushes for more involvement of the writer

· Options for first re-writes

· Comments made on each cut, etc.

· Directors and Producers:

· Balance btw the two depend on who they are

· Producer can be very powerful in an overseeing function

· Directors can also get a lot of control, depending on experience

· Director’s Guild Agreement (DGA) gives some control or say in what goes into a movie
· @ least one cut of the movie
· one public preview
· what can be cut for the TV version for time
· As they get more powerful, can get more cuts and more public previews
· Can also get control of where and when previews will be
· Highest level of control: dirs get “final cut” - sub to req of GF

· Generally: no duty to accept inferior or different work to mitigate damages
· Permissible for TV syndicator to allow minor cuts in order to insert commercials and comply w/ time constraints (Preminger)
·  Controlling content by statute/CL (creators vs. Publishers):
· © law: if P owns & retains © in the work, P can prevent changes to the content of the work

· K rights:
· NY law: (Granz) – if you have a K to exploit and obligation to provide credit, you have an implied obligation not to change the work so much that credit is not longer accurate 
· If the K rights (to exploit the work) are exceeded, there is an automatic violation of ©
· Issues arise w/panning and scanning for video to fit action in frame 
· Lanham Act §43(a)/unfair competition: P can make a §43 unfair competition claim to prevent misrepresentations that may injure Ps business or personal reputation, even where there is no registered trademark

· Defamation: the attribution for modified work harmed the author’s reputation
· False light: protect feelings – the Act complained of was highly embarrassing
· Moral rights: generally no. most jdxs do not recognize moral rights claims
· Considerations: were the parties in privity, did editing exceed the grants, violation of © for creating a derivative work, mutilation of the work?
· Society’s ways to control content: Censorship

· Ratings systems – motion picture (TV)
· History:
· 1919-Sp ct. held that movies lacked 1st Am protection
· 1968 crt held that a statute that determined whether various films were suitable for children and prohibited advertising w/out rating was unconstitutionally vague. Spawned the NPAA rating system (voluntary rating system done w/in industry to take rating out of gov. control)
· NPAA rating system:
·  Registered its ratings as TMs (except “X”)
· Commercial reasons for ratings
· many theaters will not show unrated films
· adv. may not adv. unrated films
· ratings are essentially a marketing tool, gen guidance to parents
· Blockbuster and other video places will not carry NC-17 titles
· If disagree with your rating 

· Crt has held that rating decisions must be fair and there must be a basis for them

· Can appeal to NPAA about a rating if you are not happy with it 

· Can re-edit your film to be a certain rating

· Can choose to release w/out a rating

· X-rating not registered by NPAA became assoc with porn

· NC-17 (can’t go in if under 17, even w/adult)

· Added after Miramax fought an X-rating (Tie me up, tie me down)

· TV rating system:

· Still new, trying to decide if it should say how much, violence, sex, language, etc. is in it, or just be a general rating system of what the average parent would want their kid to see

· Government control:

· Under 1st Am, government can only regulate w/out limitation

· Obscenity: to meet the Miller test for obscenity, the speech must be:

· Taken as a whole, appeal to prurient interest of the average person under contemporary community standards (in the local community) which

· Depicts sexual conduct specifically, defined by state law, in a patently offensive manner and 

· As a whole, the work is utterly w/out serious artistic, literary, political or scientific value (an objective standard)

· Ex: 2 Live Crew case; later overruled, because the judge relied on his own subjective standard, as opposed to objective community standards

· Incitement: to meet the Bradenburg v. Ohio test for incitement, speech must:

· Be direct advocacy directed to, or inciting, or producing

· Yet proof that producer possessed the actual intent to assist criminal activity is very rare

· Imminent unlawful action (not just an abstract future possibility); and 

· Is likely to produce unlawful action (reasonably foreseeable)

· But mere foreseeability or knowledge that the publication MIGHT be misused for a criminal purpose is not enough for liability

· Victims will seek tort liability and N claims

· Falsity (libel, slander, misrepresentation)

· PLAYBOY CASE: 

· Other types of speech government may restrict

· Time, place, and manner restrictions on indecent material (ex: indecency on the radio) (Pacifica –George Carlin case – privacy rationale b/c of invasive nature of radio)

· Indecency:

· Rules

· Indecency is language or materials that depict or describes in a patently offensive manner sexual activities, excrements, or organs

· Ex: of restrictions - Limited to btw 10pm and 6am based on the govt’s interest in assisting parents and protecting minors 

· Rationale

· Physical separation of the adult and child audience is difficult

· Warnings can’t protect a listener who just tunes in

· Radio goes into the home which has a higher expectation of privacy

· Parents have a right to exercise authority over what their children here and radio undermines that

· FCC acts on complaints does not seek out violators

· Violence and liability of media for audience’s acts: 

· Generally, courts refuse to hold filmmakers or publishers liable for so called copycat crimes

· Exceptions: radio station was liable for actively creating a foreseeable unreasonable risk that someone else would endanger a 3rd party (Weirum)

· Remedies

· General rule for injunction: need

· Reasonably identifiable subject matter

· Irreparable harm

· Likelihood of success; and

· Balance of hardship

· Rule for © infringement: need

· Irreparable harm and likelihood of success; or a serious question and balance of hardships favors moving party

· MUSIC PUBLISHING 
· Music publisher

· What a music publisher does:

· Can do creative work with songwriters to help them hone their music

· Act as the talent’s agent, looking for income producing uses for the work and seeks potential licenses 

· Protects and enforces copyrights

· Upon finding licensees, they can draft and negotiate the legal papers

· Collecting and dispersing income from the song

· Remember: record company represents the artist; publisher represents the songwriter

· Duties: does not have any actual duty to publish the song, but there is an implied obligation to try and exploit it if s/he gets exclusive rights to it

· Bankruptcy: if music publisher goes bankrupt, writer has an equitable lien against publisher. The replacing party therefore has an obligation to continue to pay the royalties

· Publisher’s obligation. If publisher goes bankrupt and the receiver of the company tries to sell the copyrights free and clear of royalties, the rights can be sold by the receiver but the replacing party must continue to pay royalties according to the terms of the contract

· Digital Home Recording Act (part of © law)

· Compromise btw publishers and manufacturers of digital audio equipment

· Concern about people being able to make perfect recordings at home cutting into sales

· It limited digital home recorders in terms of their ability to make mass recordings and put a digital tax on digital audio players, etc. and those royalties are divided among artists 

· Three issues in music publishing deals

· Ownership of ©

· Right to receive income

· Right to administer the © (issue licenses and collect money)

· [sometimes creative control issues]

· Different types of agreements

· Exclusive Songwriter agreement

· Author signs over all of the © and

· Songwriter may K to sell just one song, a group of songs, all songs in an album or everything they write w/in a period of time 

· Typically gets 50% of the income where

· The 50% given to the songwriter is called “songwriters share”

· The 50% given to the publisher is called the “publishers share”

· The publisher is responsible for administering the song and

· This type of agreement is common where the songwriter needs the music publisher to “plug” his music

· Receiving the money and entering into licenses

· Co-publisher agreement

· Songwriter keeps a percentage of the © (may also limit how long publisher gets to keep his or her share of the ©)

· Author gets own 50%, but also gets a right to percentage of the publisher’s percent (usually about 75/25)

· Administered exclusively by the publisher, can co-administrate in return for more %. Administer gets split of the net income after the author’s royalties are paid

· Negotiating a co-publishing agreement: basic pts.

· Term – how long will the agreement be valid

· Scope – which songs will the agreement cover

· Administration rights – who controls?

· Who owns ©

· Who has creative control over music

· Who has rt to rec’ve income

· Who has rt to enter into licenses

· Money – how much and will advances be provided

· Positives to having music publisher: they give cash up front in order to exploit the music and has better resources to exploit

· Administration agreement

· Administrators rights to manage & exploit the ©, usually lasts for a limited period of time

· Songwriter retains 100% of the ©

· Publisher receives an administrative fee of 15-25% of the gross income

· Administration by publisher

· Collection agreement

· Publisher acquires no ownership rts

· Publisher generally doesn’t undertake any affirmative obligation to exploit the songs

· Publisher just handles paperwork for registration, licensing and collection

· Publisher receives a collection fee 10-15% of gross receipts

· Downside: no advance and not pitching

· Sub-publishing: usually in foreign countries

· The publisher assigns certain rts to certain regions/territories to a sub-publisher who administers abroad, who takes a % off the top and pays the rest back to the music publisher who pays the songwriter

· Income – shares split either:

· At source – better for songwriters (avoid the middle man and cuts taken for sub-publishing etc.)

· Receipts - $ is rec’d by publisher first, then distributed to songwriter, better for publisher

· Main sources of Income for Music Publishing

· Small performance rights: non-dramatic performance of the song

· E.g. playing on the radio or TV

· Playing in bars, concerts halls, arenas, etc

· Mechanical royalties: mechanical license are for the rt to make re-recordings of the song

· There is a compulsory mechanical license fee in the © Act, but it is rarely used

· Once a phonorecord has been used in US with approval of songwriter, anyone can use the material for a small fee of about 7 cents/p record

· If it has not yet been released, there is no compulsory license, but the parties may negotiate for a first use mechanical license

· © spells out the limit of the mechanical license, primarily sets the price

· most orgs use Harry Fox Agency to administer consensual mechanical licenses: 

· HFA part of National Music Publishing Association and they administer mechanical license – issuing license to record companies to make records, etc. (audit the record companies)

· Second biggest source of $ for the songwriter after pub. Performing rights royalties

· Usually 50/50 split btw the songwriter’s share and the publisher’s share

· Publisher collects form Fox and then gives shares to artists

· Print publishing: sheet music (printed editions of songs) royalty paid in either pennies per sheet or % of price

· Synchronization licenses:

· The rt to use the song in a soundtrack in a film, in a TV commercial, pay TV commercial, home video, radio, or other audiovisual work 

· Usually 50/50 split btw the songwriter’s share and the publisher’s share

· Exceptions: first performing rights societies deduct their own fees (see below) and co-publishing agreements (see above)

· Fee based, not royalty

· “Grand” or “dramatic” performance rights: 

· difficult to define – payment for the use of a song either on the living stage or by way of a TV or film dramatization of the song or the use of the song’s title

· includes the use of lyrics or titles on card, balloons, lyric magazines, and T-shirts

· usually 50/50 split btw the songwriters share and the publishers share

· Performing rights societies

· Generally: a new songwriter will need to belong to one of the performing rights societies b/c publisher doesn’t do a license for each song playing – too economically inefficient

· Artists can only belong to one. Collecting societies got into the business of issuing performance rights. They get assigned non-exclusive non-dramatic performance rights (“small” - and then they license them to radio stations and other areas to be publicly performed. They collect money and take a fee and then share the money with all their members)

· Blanket licenses

· ASCAP/BMI/SESAC will issue blanket license to various mediums (radio station, TV bars, schools, website) where any song in catalog can be performed

· Radio stations pays a small % of gross revenues to the performing rts group

· Performing rts group surveys and monitors what songs are played and use a point system to make payments…a portion to the publisher affiliate and a portion to the songwriter (will only pay them separately) (performing rights royalties)

· For TV uses, cue sheets provide an exact showing of what was played 

· Bars pay just a set fee for catalog

· Performing rights societies are not permitted to administer the performance in films b/c it is the theaters who are actually publicly performing the music by showing the movie w/ the music in it

· Synchronization

· Television:

· A TV producer has synch right to record the song in a TV program, but not to broadcast it

· Then TV station has a blanket license from ASCAP/BMI to get public performance right

· Performing right societies are req’d to give “through to the viewer” blanket license (affiliates don’t have to have a separate license, then it would be more like the movie theaters below)

· Movies:

· Theaters used to have to have a public performance right like TV stations

· Then, it was found to be an unlawful restraint on trade

· Now when you get synch right in a movie, you get both the right to record it and the public performance right for it to be shown in a theater

· Application

· (theaters) It is unlawful for performance rights societies to license performance rights to movie theaters b/c the theater doesn’t have the ability to choose what songs are in the movies and this would limit what they can show. There could be price-fixing problem and couldn’t cut the song out the movie (Alden-Rochelle case)

· (broadcasters) Broadcasters are treated like a network, so performing rights societies have to give them the right to perform it all the way through to the home (“through to the viewer” licenses) (U.S. v. ASCAP – NY 1995)

· Digital sampling: an impt part of music today

· Definition: 

· Taking a small segment of another song and playing it in a new song

· A digital recording of a small but sometimes important piece of a existing music (usually recognizable). It is digital, so it can be manipulated very easily with good results

· Issues of © infringement: excerpts are often short

· When is it a di minimum use?

· When is it a fair use?

· Sampling clearance business: artists are now responsible to clear samples before they can use them in a song

· Must get a license form both the owner of the sound recording and the owner of the musical compilation (if different) and must pay them

· User wants to pay a flat sum

· Owners want more, such as a share of © in the new song or share of income of song b/c now own part of ©

· Application:

· Re: legality of sampling. Publisher sued for © infringement. Held: this was a © infringement. Crt issued preliminary injunction and hinted about criminal liability. D should have cleared the song prior to using it. (Grand Upright Music, Ltd.)

· May have to get both mechanical license and performance license

· SOUND RECORDINGS
· Business in general:

· 6 biggies: Sony, MCA, Polygram (MCA bought out), EMI, Warner, BMG

· 1 billion records sold a yr ($12b/yr industry)

· Elements of different types of Deals in Sound Recordings

· Recording artist deal: single recording artist and record label (like songwriter deal)

· Tend to be for a term (a period of time or by delivery of product)

· Options: record co. usually has options for further albums or products – artist would want them to commit to more albums, but usually this is in the hands of the label

· Exclusivity: exclusive deals, but might have some carve out

· E.g. side man provisions – can be an unfeatured artist in another artist’s album

· Maybe for soundtracks

· Re-recording provisions: artist won’t re-record the song for some period of time (often 3-5 years after the deal)

· Advances against royalties (for recording costs, or just in general): advances are recouped 

· Record co. wants to keep advances as low as possible with an escalation clause

· If there is a bidding war for an artist, then advances, etc. might go up

· Royalties

· Record Co. accounting is equivalent to movie accounting

· Before advances can be calculated, the following are subtracted:

· Packaging costs

· Free goods (POP)

· Paying on 90% for breakage

· Recording costs

· Advances to artist and producer

· Mechanical license fees for songs on the record (about 7 cents a song)

·  Is she wrote her own song, she’d have this coming to her from Harry Fox Agency

· record co. will try to limit mechanical license fees by:

· setting a maximum aggregate mechanical rate for any album in which case, anything over will go out of artist’s share, so artist has an incentive to not put many songs on an album. Commonly a cap on 10 sides. May argue for more b/c of cd

· or having a controlled composition clause – for any song artist writes or controls, they will only pay 75% of the mechanical royalty rate. Also – better try to limit to only your songs. If another’s is included ask for full rate on that so you don’t go in a hole

· §115 applies if “Phonorecords” of a “Non-Dramatic Musical Work” (i.e., song) have been distributed in the U.S. w/permission from © owner of musical work. Any other person may get a license to make & distribute phonorecords of the song (assuming they own or  license the song recording) Price set by CARP

· Reserves against returns – record company can w/hold reserves to compensate them if albums are returned by the record store (e.g. record co. keeps 25%)

· Producer’s royalty – artist is usually responsible to bear the producer (an all-in royalty). Producer would maybe pay 3% but at what point it is taken out is negotiated

· Release obligations

· Typically a record co won’t agree that they will release a record

· If the record co is getting exclusive rights, they might have some sort of obligation to release a record, like literary Ks

· Artist might be able to get reversion of right if the label doesn’t release the album in certain territories, this occurs occasionally 

· Promotion: what obligations does the label have to promote

· Generally, label will want this to be as vague as possible

· Put as much of the promotion costs on the artist as possible

· Creative controls

· Artist wants maximum creative control, who produces, which songs, where to record, packaging

· Record label also wants control. It is pretty much how much artist can negotiate

· Language req’ing commercially acceptable masters is becoming more frequent

· Territory

· Usually the world (or universe). Rarely limited to a particular country

· Music videos issues

· Who pays for it?

· Is it recoupable from artist royalties

· Who owns it

· Who has artist control

· If it is sold, not just used for promotion, how is revenue divided

· Label will want to own ©, but may provide for sharing of revenue

· Record companies can use videos to put more of the costs of promotion on artist. To the extent they can recoup some of the costs of the video form the artist, the artist is paying for promotion

· Live tours

· Another means by which artist support some of their own promotion

· Record companies will give them money to cover the deficit for young groups, but then will recoup it form royalties

· Digital distribution of records

· Very new not well defined, will probably become extremely important

· Individual producer deals

· Artist can be completely self-contained (e.g. composer, performer and producer)

· But there are people who are just producers (deal solely with the creative and business aspects of making records [not artists])

· Deals look like artist deals:

· Term: tend to be one shot deals, not term deals

· Royalty: producers get 1-5%

· Advances: often get advances (but may not be subject to the same deductions as the artist, though the artist will pay for the same deductions)

· Usually are entitled to receive royalties from record one, but may not have to pay out until the cost of the record has been recouped at the net artist rate

· Note: artists usually cover the cost of the producer, so the artist wants the producer’s royalty to be subject to the same deductions that the artist subject to. If the producers are more powerful, artist will want to have the studio support the cost

· Independent production deals

· Deal btw an independent production co. & a big record co.

· If just to cover one artist, then it looks a lot like an artist K, in which case the indie will be a middle party collecting slightly higher than the artist percentage and then paying royalties to the artist

· If covering multiple artists: complicated deals

· Advances: will include advances

· Term: usually over a term of years

· Provisions of how many artist go to the indie may limit how many artists can sign

· Minimum and max # of albums that indie can give to record label 

· Cross collateralization – if some records are making money and others not, record co wants to be broken even as a whole before paying any money to indie

· Can also use joint venture 

· Distributor gets a distribution deal off the top

· The record co. gets another distribution fee and recoups their costs of advertising shipping, mech. roys. union payments

· Profit left over will be shared by the parties

· Pressing and distribution deal

· Distribution company manufacturers and distributes the records for a fee (percentage) and then the entire balance goes back to the production co.

· Production Co. bears all the costs for manufacturing and advertising, etc.

· This may be the best option if the company is really well funded, because the company bears a lot of the burden

· Misc.

· Tortuous interference w/K relations factors:

· Valid agreement (b/w P and 3rd party), not void as matter of public policy

· Must be shown that performer would have completed if not for the actions of D. If previously repudiated, no good.

· D must have actively and intentionally interfered with the Ps Ks and been the proximate cause of breach

· Mere knowledge of agent is not enough

· Def if D has good faith reliance on performer’s representation that s/he was free to enter K

· NY – ill will (to destroy P, or unlawful and dishonest methodology) 

· If there is proof that there is damage, P doesn’t have to prove precisely what the damages are (Phillips v. Playboy)

· Promissory estoppel: co. had taken a substantial business risk in reliance of their promise, so the group was estopped from moving on. Actual performance will cancel out lack mutuality (Bonner) 

· MOTION PICTURES
· Motion picture have become very concentrated

· Horizontal integration: if motion picture co. buys TV stations or music labels merges with other big companies – now very common

· Vertical integration: when a motion picture co. buys distributors and theaters, etc.
· Most movies controlled by a few major studios

· Ways for a producer to get movie made

· Producer employment studio production: sell idea to studio, studio owns everything, you are hired as individual producer (employee of studio) limited rights to creator

· Risk is nothing, but don’t have much control, as your record as producer grows can maybe get more money and more control

· Turnaround

· If studio decides to abandon picture, producer may get turnaround (only remaining right to it producer has) for a set period to peddle it to other studios

· If the first studio puts money into it, they will need to be paid back for all their investments and will also get some percentage of profits sometimes

· Makes it harder for producer to sell idea to someone else, but does happen frequently

· Production Finance & Distribution Deal (PFD): gives rts to single studio for all rts worldwide. Studio K says we will provide financing for the production, producer will provide the movie in accordance with how producer described it, and then when the movie is delivered to us, we will own it completely, but producer gets percentage of profits

· Typically producer gets 50%, but out of that all of the other percentages that go to the other parties would be taken out of it. (Producer gets “back end” participation).

· Main difference from #1: producer’s production co. is managing the production

· Negative pick up: similar to PFD, a single entity – motion picture studio would get all rights to the film, but instead of providing funding for the film, they say you deliver a completed movie to us, and we’ll pay you for it

· Studio wants to make sure that the picture is what they contracted for, so they will put specific provisions in the K that indicates what they are expecting (e.g. who the director will be, what script it will be based on, who the actors are, what the budget is, what the length is, who the producer will be, etc.

· With this K, the producer will go to bank and say this distributor will pay us X on delivery of the money and we need X to make the movie, so give us the money and we will sign over the studio money when we get it. Bank also gets fees (points for the loan, interest, and legal fees)

· Bank is taking a risk

· Concerned with credit of the distributor who will be ultimately paying. Usually with a major distributor, that isn’t a problem

· Risk that the movie won’t get completed

· Get insurance – Completion Bond Company – insures that the movie gets completed

· Completion bond company may also contribute extra to the budget to make sure a film will be completed (had approval of the budget?)

· Bank may also make a K with the distributor

· If studio really wants film, studio may also act as a completion guarantor

· Usually gets % of budget as rate

· Pre-sales financing: raising portions of budget by making all these independent smaller deals with foreign parties and K with a studio for only the domestic distribution. After producer gets minimum guarantee (and also share revenue – in a similar way to a domestic situation.), he goes to a major US studio to get the film. They have a lot more clout and will cost the producer the most (but foreign deals may depend on getting a US deal and the associated buzz).

· K provisions

· Important to define the territory involved

· Term of the deal – usually 6-7 yrs long

· Rights involved – theatrical, TV & video

· Min guarantee – what payment will each distributor make? Projection of what they will make on it 

· Problems

· Foreign distributors are not as hungry for project now (e.g. video) – they want a more A level product getting it through the studios

· Also, the costs of movies have gone up so much that it is hard to get everything 

· Many of the completion bond companies go out of business

· Strategic equity/investors/output: all the other forms were done picture by picture. In this, will have a slate of pictures, sell those right to foreign distributors, then get independent financing by people/companies who have strategic reasons or just like the movies. Then financier producer will be able to go to US distributor with a lot more clout. It becomes a time game – can they stay in business long enough to maintain their overhead until the movies get made

· Single shot studio films: producer w/literary rights or rts go to studio and they buy it and hire producer for film. Studio hires all talent, director, writers for rewrites, etc.

· Contingent compensation – net profit calculation (challenged in Buchwald)

· Net profits participation: Contractually defined and far from generally accepted accounting principles

· Calculations for each accounting period

· Gross receipts (what the distributor actually collects, usu about 40-50% of box office rec.)

· Theater takes about half through exhibition deals. Gives some share to the dist. Usually a floor and protects against costs. 

· 2 release patterns

· wide release, 2,600+ theaters nationwide, huge costs

· platform, few major cities, hope publicity will develop, then expand

· rentals: HBO, Blockbuster (20% royalties)

· merchandising: royalty, if in-house, still separate company

· soundtracks: in house? If not royalty defined

· subtract Distribution fees:  studios charges for the distributor to distribute the film

· usually studio gets 30% - 50% nationwide 40% abroad

· subtract Distribution expenses: cost of distribution and advertising 

· costs of making prints and advertising, now about $25M for a major film, also overhead of distribution fee for these materials (10% of adv. Exp)

· subtract Interest on the cost of the film (interest on the overhead = production costs)

· subtract Negative costs: including overhead (talent, all costs) and a % fee

· Overhead – supervisory fee for department work and plans, prints, etc. usually 15% of production

· Subtract Pre-break even participations (Gross participations): participations before the movie breaks even

· Equals Breakeven or Net Profits
· Note: studio must recoup all of the above before there can be net profit participation. Break even when revenue = what you pay out

· Spectrum of participation

· First dollar

· Gross participation: participation prior to everyone, usually set up like “$20M against 10% of gross” – works like an advance, film would need to clear $200M to see past guarantee

· GAAP – get money from % of profits. (Gross pt. Worth 2* what net pt)

· Gross after “artificial” break even: reduced distribution fees before participation

· Usually a moving or rolling breakeven allowing costs to be added over time

· Gross after “initial” break even: company stops taking additional break even distribution fees after the first period in the calculations for that participant

· Gross after “moving” break even: a way of continuing to take distribution expenses, but recalculating the fees to make them lower

· Net profits participation: after everything

· Video Deals

· © issues

· first sale doctrine: if a person buys, can rent it without further payment

· distributors reaction

· usually sell for high dollar so they can participate in the wealth (rental price)

· Disney – started Sell Through – selling for low price so they can get purchases instead of rentals for their popular movies
· Now – companies will gauge how well a movie will sell on videocassette, if high volume – low price, if not expensive
· $5 bil/yr from box office, $15bil/yr for home video – who’s doing well
· fact pattern analysis (unless given format)
· 1M units @ rental price ($50) = $50M * 20% royalty = $10M
· 5M units @ sell-through ($10) = $50M * 20% royalty = $10M
· add the two (2nd equation after time @ rental price – goes to sell through over time)
· K of Adhesion: (Buchwald)
· A standardized K, which, imposed and drafted by a party of superior bargaining strength relegates to the subscribing party only the opportunity to adhere to the K or reject it
· Rule: A K of adhesion will not be enforced when: 
· Such K or provision does not fall w/in the reasonable expectations of the weaker or adhering party; or
· Even if such K or provision is consistent with the reasonable expectation of the parties, it is unduly oppressive or unconscionable when considered in its context
· Unconscionability
· Two types
· Surprise: extent to which supposedly agreed-upon terms of bargains are hidden in a prolix printed & drafted by the party seeking to enforce the disputed terms. Look for terms difficult to read, fine print
· Oppression
· Two parts
· Procedural: an inequality of bargaining power which results in no real negotiation and an absence of meaningful choice
· Substantive: unbargained for terms will only be denied enforcement when they are so substantively, objectively unreasonable and unduly one-sided that the absence of justification so “shocks the conscious” that no right minded person would enter into the agreement
· Unbalanced allocation of risk
· Evaluated as of the time of negotiation 
· Sliding scale: it seems that the more procedural oppression, the less the court will tolerate substantive oppression
· Unconscionability allows a crt to strike down the whole K or just some provisions
· Remember: to be unconscionable, provisions must shock the conscious, be harsh and unduly oppressive (not jut a little unfair) (Batfilm)
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