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[bookmark: _Toc311135238]I. Introduction to Employment Law
[bookmark: _Toc311135239]A. The Meaning of Work
· Primary Characteristic of “Work” in Legal Theory
· Livelihood
· Production
· Discipline
· Status
[bookmark: _Toc311135240]B. Understanding the Historical Underpinnings of Employment Law  
· The Rise and Fall of the Freedom to Contract 
· Lochner v. New York - Lochner v. New York (1905), was a landmark United States Supreme Court case that held that "liberty of contract" was implicit in the Due Process Clause of the Fourteenth Amendment.
· West Coast Hotel v. Parrish (1937) – The turning point where the court upheld a minimum wage law for women (The Great Depression and New Deal were the impetus for change)
[bookmark: _Toc311135241]C. The Changing Nature of Employment  
· Shift to Precarious Employment
· Traditional American Philosophy - “The Gold Watch”:  At the height of the union movement, many workers expected to work for the same employer for their entire working lives.
· Current Philosophy - “At the end of the week, we cut you a paycheck; you don’t owe me anything and I don’t owe you anything.  We start fresh on Monday.” (Former GE CEO Jack Welch)
[bookmark: _Toc311135242]D. Definitions
· Discharge (pg. 212)
· Constructive Discharge – An employer’s creation of working conditions that leave a particular employee or group of employees little or no choice but to resign, as by fundamentally changing the working conditions or terms of employment; an employer’s course of action that, being detrimental to an employee, leaves the employee almost no option but to quit.
· California Constructive Discharge Rule: (Turner v. Anheiser Busch – Pg. 212-13)
· Π must be able to show that the ER actually knew of the intolerable conditions
· Π does not have to show ER intended to create those conditions
· Note:
· This is not a separate cause of action, plaintiff must plead and prove a constructive discharge to accompany any other cause for wrongful termination
· Retaliation (Retaliatory Discharge) – A discharge that is made in retaliation for the employee’s conduct (such as reporting an unlawful activity by the employer to the government) and that clearly violates public policy. Federal and state statutes may entitled an employee who is dismissed by retaliatory discharge to recover damages
· Remuneration – Payment; compensation, esp. for a service that someone has performed.

[bookmark: _Toc311135243]II. Defining Employer (ER) & Employee (EE) Relationships
· Implications of Employer/Employee Relationship
· Employers pay payroll taxes on employees
· Workers’ compensation, health care, discrimination, FLSA, NLRA, etc—all cover employees
· Statutory Definitions of “Employee”
· Title VII
· “An employee” is an “individual employed by an employer.” (Title VII)
· FLSA
· “Employer” includes any person acting directly or indirectly in the interest of an employer in relation to an employee
· “Employee” means any individual employed by an employer.
· To employ is “to suffer or permit to work.”
· California Labor Code § 3351
· "Employee" means every person in the service of an employer under any appointment or contract of hire or apprenticeship, express or implied, oral or written, whether lawfully or unlawfully employed….
· National Labor Relations Act
· “Employee” shall include any employee, and shall not be limited to the employees of a particular employer. . . and shall include any individual whose work has ceased as a consequence of, or in connection with, any current labor dispute or because of any unfair labor practice . . . …and who has not obtained any other regular and substantially equivalent employment, but shall not include any individual employed as an agricultural laborer, or in the domestic service of any family or person at his home, or any individual employed by his parent or spouse, or any individual having the status of an independent contractor. . . 

· Employees v. Independent Contractors – The critical distinction

· FLSA on Student Interns: (See O’Connor)
· Similar to training which would be given in an educational environment;
· For the benefit of the intern;
· No displacement of regular employees
· No immediate advantage to the er
· Not necessarily entitled to a job; and
· The employer and the intern understand that the intern is not entitled to wages

· Joint Employer Doctrine
· Both contracting entity and the subcontractor can be considered employer of the employee for the purposes of statutory liability for wages and working conditions.
· If the contracting entity maintains significant control over the work, and the workers are economically on the contracting entity contracting entity is a joint employer.




[bookmark: _Toc311135244]S. G. Borello & Sons, Inc. v. Dep't of Indus. Relations  
· Facts – Migrant “sharefarmers” are seeking to be classified as employees in order to be covered by California Workers’ Compensation law.
· What are the purposes of the Workers’ Compensation Act?
· Workers’ compensation statutes are intended to eliminate the need for litigation (and the limitations of common law remedies) by having employees give up the potential for pain and suffering related awards in exchange for not being required to prove tort (legal fault) on the part of their employer. The laws are designed to ensure that employees who are injured or disabled on the job are not required to cover medical bills related to their on-the-job injury, and are provided with monetary awards to cover loss of wages directly related to the accident, as well as to compensate for permanent physical impairments.
· “The purpose of the Act are several. It seeks (1) to ensure that the cost of industrial injuries will be part of the cost of goods rather than a burden on society, (2) to guarantee prompt, limited compensation for an employee’s work injuries, regardless of fault, as an inevitable cost of production; (3) to spur increased industrial safety, and (4) in return, to insulate the employer from tort liability for his employees’ injuries.”
· What is the “Workers’ Compensation Bargain?
· Workers’ Compensation is a form of insurance providing wage replacement and medical benefits to employees injured in the course of employment in exchange for mandatory relinquishment of the employee’s right to sue his or her employer for negligence. The tradeoff between assured, limited coverage and lack of recourse outside the worker compensation system is known as “the compensation bargain.”
· S.G. Borello Test:
· “As can be seen, there are many points of individual similarity between [other jurisdictions’ test] and our own traditional Restatement tests. We find that all are logically pertinent to the inherently difficult determination whether a provider of service is an employee or an excluded independent contractor for the purposes of workers’ compensation law.”
· Primary Consideration – “Control Test” – Whether the person whom service is rendered has the right to control the manner and means of accomplishing the result desired.”
· (1) Manner and (2) Means
· Secondary Considerations:
· Restatement Factors:
· Whether the one performing services is engaged in a distinct occupation or business
· The kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the principal or by a specialist without supervision
· The skill required in the particular occupation
· Whether the principal or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work
· The length of time for which the services are to be performed
· The method of payment, whether by the time or by the job
· Whether or not the work is a part of the regular business of the principal
· Whether or not the parities believe they are creating the relationship of employer-employee
· Six-Factor Test (Real v. Driscoll Strawberry Associates – 9th Circuit Case) – Sandhu Test
· Right to control work
· The alleged employee’s opportunity for profit or loss depending on his managerial skill
· The alleged employee’s investment in equipment or materials required for his task, or his employment of helpers
· Whether the service rendered requires a special skill
· The degree of permanence of the working relationship
· Whether the service rendered is an integral part of the alleged employer’s business
· Common law agency test (Primary Consideration)
· Does the person who receives the service have a right to control BOTH 
· OUTPUT: the result accomplished by work, AND
· MEANS:  the details and means by which that result is accomplished
· In short, who controls the work being performed?
· Employer’s Work-Around - “A business entity my not avoid its statutory obligations by carving up its production process into minute steps, then asserting that it lacks ‘control’ over the exact means by which one such step is performed by the responsible workers.”
· Holding – The sharefarmers were in fact, employees.
[bookmark: _Toc311135245]O’Conner v. Davis – 2nd Circuit
· Facts – College student sued state and hospital, claiming that doctor subjected her to sexual harassment in violation of Title VII and Title IX, while she worked as a volunteer intern.
· Holding – Student was not an employee under Title VII, and hospital was not transformed into administrator of education program or activity under Title IX by permitting student to perform volunteer field work at its facility.
· Title VII – Judge Walker first rejected O’Connor’s contention that, although she was an unpaid intern at Rockland, she satisfied the common law agency definition of “employee,” i.e., there was a master-servant relationship between Rockland and her. He explained that O’Connor was not actually “hired” by Rockland, and obtained no direct or indirect financial benefit from their relationship. Thus O’Connor was not actually an employee within the meaning of Title VII.
· Title VII – Circular definition of employee – “one who is employed by the employer”
· So the court must assume that congress meant the traditional use of “employee” as “the conventional master-sevant relationship as understood by the common-law agency doctrine.”
· The Supreme Court’s Factors (Reid Factors)
· Hiring party’s right to control the manner and means by which the product is accomplished
· Skill required
· Source of the instrumentalities
· Location of the work
· The duration of the relationship between the parties
· Whether the hiring party has the right to assign additional projects to the hired party
· The extent of the hired party’s discretion over when and how long to work
· The method of payment
· The hired party’s role in the hiring and paying assistants
· Whether the work is part of the regular business of the hiring party
· Whether the hiring party is in business
· The provision of employee benefits
· The tax treatment of the hired party
· Takeaway:
· Antecedent Question – “Only where a ‘hire’ has occurred should the common-law agency analysis be undertaken.”
· A “hired party” is not a volunteer (remuneration is an “essential condition” in the context of antidiscrimination statutes)
· Note: In wage and hour cases, the arguable violation is the lack of pay itself.
[bookmark: _Toc311135246]FedEx v. NLRB – D.C. Circuit
· Facts – FedEx petitioned for review of a determination of the NLRB, that it committed an unfair labor practice in violation of the NLRA by refusing to bargain with union certified as the collective bargaining representative of some of its single-route drivers.
· Holding – FedEx’s single-route drivers were independent contractors, rather than “employees” under the NLRA
· Reasoning – While all of the common law factors are indispensable to the test, the multitude of factors was often far too broad and produced “unwieldy” or inaccurate results. The most pertinent factor, introduced in FedEx, is the opportunity for entrepreneurial gain or loss. The FedEx drivers’ entrepreneurship centered on their ability to “own their routes – as in they can sell them, trade them or just plain give them away.” The court’s analysis concentrated on entrepreneurial opportunity, not evidence of actual entrepreneurship among the drivers, if any existed at all.
· Still uses common law agency test, just emphasizes the entrepreneurial gain or loss.
[bookmark: _Toc311135247]Alexander v. FedEx – 9th Circuit  
· Facts – Full-time delivery drivers for FedEx filed class action in state court asserting claims for employment expenses and unpaid wages under California Labor Code on the ground that defendant had improperly classified them as independent contractors.
· Holding – Under California law, FedEx had right to control manner and means of result desired, and other factors supported employment rather than independent contract relationship.
· Reasoning – “The [FedEx contract with its independent contractors] grants FedEx a broad right to control the manner in which its drivers perform their work. The most important factor of the right-to-control test thus strongly favors employee status. The other factors do not strongly favor either employee status or independent contractor status. Accordingly, we hold that the plaintiffs are employees as a matter of law under California’s right to control test.”
· FedEx Controls:
· The appearance of its drivers and their vehicles
· The times drivers could work and the specification of its drivers’ hours
· How and when drivers deliver packages
· Driver loading and unloading schedules at FedEx terminals
· In which areas drivers could make deliveries
· Who the drivers’ customers would be (that is, FedEx’s customers, not the drivers’ own customers)
· Rates to be charged to customers 
· All billing an payments
· 9th Circuit v. D.C. Circuit – The Ninth Circuit distinguished the D.C. Circuit’s decision by stating that, even if said decision was correct, it “has no bearing on this case. There is no indication that California has replaced its longstanding right-to-control test with the new entrepreneurial-opportunities test developed by the D.C. Circuit. Instead, California cases indicate that entrepreneurial opportunities do not undermine a finding of employee status.”

[bookmark: _Toc311135248]III. Employment at Will & Employment Contracts
[bookmark: _Toc311135249]A. American At Will Presumption
· At Will Employee - Employers “may dismiss their employees at will . . . for good cause, for no cause, or even for cause morally wrong, without thereby being guilty of a legal wrong.” Payne v. W. & Atl. R.R. Co. (Tenn. 1884)
· Every state in the union adheres to the presumption, with the exception of Montana.
· Evolution of the At Will Presumption
· Blackstone’s Law – “If the hiring be general, without any particular time limited, the law construes it to be a hiring for a year; upon a principal of natural equity, that the servant shall serve, and the master maintain him, throughout all the revolutions of the respective seasons, as well when there is work to be done as when there is not.”
· Horace Gray Wood - With us the rule is inflexible, that a general or indefinite hiring is prima facie a hiring at will, and if the servant seeks to make it out a yearly hiring, the burden is upon him to establish it by proof. . . . [I]t is an indefinite hiring and is determinable at the will of either party, and in this respect there is no distinction between domestic and other servants.
· Wood’s formulation has been subject to substantial academic criticism. In fact, many scholars believe that he may have just “made it up.”
· Overcoming the At Will Presumption
· In order to overcome the presumption of an at will employee, the employee must show that there is either an express or implied agreement that the employment was not at will.
[bookmark: _Toc311135250]Savage v. Spur Dist. Co  
· Facts – Savage worked in Pittsburgh as an accountant at PWC. When he learned that Spur had a job opportunity available in Tennessee, he relocated his family because the hiring party told him that the position was “permanent.”
· Interpretation of Permanent Employment Contracts– “Such a contract for permanent employment means nothing more than that the employment is to continue indefinitely subject to the continuing satisfaction of both parties and may be terminated at the will of either party.” (p. 91)
· Holding – No breach of contract
· Questions
· Does “permanent” mean “temporary”? – Permanent means “Indefinite”
· Can an employee promise an employer “permanent employment”? – No, they can only make really favorable contracts that favor not terminating the employee (7 Year Statutory Maximum in California?)
· Is mutuality of obligations required under contract law, so long as valuable consideration is exchanged?
· Why shouldn’t Savage giving up his former employment and moving to Tennessee constitute valuable consideration for the promise of permanent employment?
[bookmark: _Toc311135251]B. Formation & Interpretation of Employment Contracts
· Breach of Contract Elements
· There was a valid contract. 
· The plaintiff performed as specified by the contract (or nonperformance was excused). 
· The defendant failed to perform as specified by the contract. 
· Damages:  The plaintiff suffered an economic loss as a result of the defendant's breach of contract. 

· Express Written Contract Elements
· Liquidated Damages v. Severance Pay
· Liquidated Damages - a “sum stipulated and agreed upon by the parties at the time they enter their contract, to be paid to compensate for injuries should a breach occur.”
· Severance Pay - a form of compensation paid by an employer to an employee at a time when the employment relationship is terminated through no fault of the employee.  
· Key Difference —severance doesn’t require the showing of a breach of the employment contract by the employer
· Requisite of Cause
· Courts will presume that a contract for a fixed term cannot be terminated without cause during the term of the contract.
· If the contract doesn’t define cause, courts will imply a term of “just cause”– poor performance or misconduct but not financial trouble for the company.
· Damage - Employees must mitigate their damages

· Oral Contracts – Give Rise to These Common Issues:
· Statute of Frauds – Contracts of Indefinite Duration don’t need to be in writing. Contracts that cannot be carried out within 1 year must be in writing
· Puffery or a Promise?
· Hard to Prove:
· What was said
· Whether an agreement was actually reached
· The specific terms 

· Implied Agreements
· Employee Handbooks – Theories for Enforcement:
· Unilateral Contract – “The unilateral contract analysis is perfectly adequate for that employee who was aware of the manual and who continued to work intending that continuation to be the action in exchange for the employer’s promise; it is even more helpful in support of that conclusion if, but for the employer’s policy manual, the employee would have quit.”
· Reliance – No evidence of reliance is necessary, the court presumes that the employee read the manual.
· Damages – Expectation Damages
· Promissory Estoppel
· Employer knew or should have known that employee would rely on the manual, and expect the employer to commit to those procedures
· Employee reasonably relied on those commitments
· Enforcement is the only way to avoid injustice
· Damages – Reliance Damages
· Implied-in-Fact Contracts - Basic fairness—no bait and switch
· Promissory Estoppel – Rest. (2d) § 90
· A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise
· Implied-in-Fact Contracts – Pugh v. See’s Candies (see pg. 130)
· “Totality of the parties’ relationship” can demonstrate the existence of an implied-in-fact contract not to terminate except for cause
· The court found that a jury could find the existence of an implied promise not to discharge without cause based on evidence of:
· Duration of employment
· Commendations and promotions
· Absence of criticism or discipline
· Employer’s policy of terminating only for good cause
· Foley v. Interactive Data Corp - Added factor—practices in the industry
· Guz v. Bechtel - Look at totality of the circumstances to enforce the actual understanding of the parties. 
· Also noted that its decision in Foley (and Sees) “did not suggest  . . . that every vague combination of Factors, shaken together in a bag, necessarily allows a finding that the employee had a right to be discharge only for good cause, as determined in court.” Rather the focus of the inquiry should be on the particular terms and conditions of employment impliedly agreed to by the parties. And if there was evidence the parties had expressly agreed to at-will employment, that agreements would negate any argument that an implied agreement to the contrary existed.
[bookmark: _Toc311135252]Woolley v. Hoffman-La Roche – Implied Agreement (EE Handbook)
· Pg. 133
· Facts - In Woolley, an engineer with nearly nine years on the job was fired after writing a report on a piping problem in his employer's building. Upon hire, the plaintiff had received a company personnel manual that stated, “It is the policy of Hoffmann-La Roche to retain to the extent consistent with company requirements, the services of all employees who perform their duties efficiently and effectively.” The manual also listed and defined six types of termination: “‘layoff,’ ‘discharge due to performance,’ ‘discharge, disciplinary,’ ‘retirement’ and ‘resignation.”’ It made no mention of the possibility of termination without cause

· Holding/Reasoning - Woolley sued for breach of contract, alleging the company had violated the termination policy in the manual by firing him without cause. The court agreed that the contents of the manual, including the categories and procedures for termination, could contractually bind the employer. Emphasizing the language of the manual and the context in which it was disseminated, the court stated that the document comprised the most definitive statement of the company's policies and that an employee would likely view it as binding. The court held that under these circumstances the manual should be “construe[d] . . . in accordance with the reasonable expectations of the employees.”

· Disclaimer - All that need be done is the inclusion in a very prominent position of an appropriate statement that there is no promise of any kind by the employer contained in the manual; that regardless of what the manual says or provides, the employer promises nothing and remains free to change wages and all other working conditions without having to consult anyone and without anyone's agreement; and that the employer continues to have the absolute power to fire anyone with or without good cause.


[bookmark: _Toc311135253] Asmus v. Pacific Bell  - Modifying Terms of a Unilateral Agreement
· Pg. 144 – Supreme Court of California
· Facts:
· 1986: Management Employee Security Policy (MESP) – “[Management will be reassigned] as long as there is no change in the market that materially alters the business plan.”
· 1990: Pac. Bell sent warned that it may discontinue the MESP
· 1991 (October): Notice of Termination of MESP
· 1992 – MESP Terminated and Replaced with the MFAP (Management Force Adjustment Program)
· Modification is the MFAP
· 1994 – Plaintiffs are laid off

· Breach of Contract – The Plaintiffs sued based on the unilateral MESP agreement under four separate theories:
1. Consideration
2. Illusoriness
3. Vested Benefits
4. Condition as Definite Duration Clause

· Consideration – Pacific Bell gave no valid consideration to bind the proposed MESP termination and subsequent modification
· Termination/Modification of Unilateral Contract – “The general rule governing the proper termination of unilateral contracts is that once the promisor determines after a reasonable time that it will terminate or modify the contract, and provides employees with reasonable notice of the change, additional consideration is not required.”
· “An employer may unilaterally terminate a policy that contains a specified condition, if the condition is one of indefinite duration, and the employer effects the change after a reasonable time, on reasonable notice, and without interfering with the employees' vested benefits.”
· Illusoriness – Plaintiffs alternatively claim that Pacific Bell’s MESP would be an illusory contract if Pacific Bell could unilaterally modify it.
· “As Pacific Bell observes, the MESP was not illusory because plaintiffs obtained the benefits of the policy while it was operable.”
· Vested Benefits – Plaintiffs next allege that the MESP conferred a vested benefit on employees, like an accrued bonus or a pension.
· “[N]o court has treated an employment security policy as a vested interest for private sector employees.”
· Condition as Definite Duration Clause
· “ . . . Because Pacific Bell declared that it would maintain its MESP “so long as” its business conditions did not substantially change.”
· “the condition did not state an ascertainable event that could be measured in any reasonable manner . . . Therefore, the condition in the MESP did not restrict Pacific Bell’s ability to terminate or modify it, as long as the company made the change after a reasonable time, on reasonable notice, and in a manner that did not interfere with employees’ vested benefit.”


[bookmark: _Toc311135254]C. “Cause” for Termination
· Cause – “[R]easons that relate to performance of [an employee’s] job and the impact of the performance on an employer’s ability to attain its reasonable goals” as opposed to “reasons which are arbitrary, unfair or generated out of some petty vendetta.”

· Constructive Discharge - An employer's creation of working conditions that leave a particular employee or group of employees little or no choice but to resign, as by fundamentally changing the working conditions or terms of employment; an employer's course of action that, being detrimental to an employee, leaves the employee almost no option but to quit. (See page 212)
· Turner v. Anheuser-Busch – “In order to establish constructive discharge, employee must plead and prove, by preponderance of evidence, that employer either intentionally created or knowingly permitted working conditions that were so intolerable or aggravated at time of employee's resignation that reasonable employer would realize that reasonable person in employee's position would be compelled to resign; for purposes of this standard, requisite knowledge or intent must exist on part of either employer or those persons who effectively represent employer, i.e., its officers, directors, managing agents or supervisory employees.”
· Plaintiff must show employer actually knew (or intended) the intolerable conditions (as defined by a reasonable person) but a showing of intent is not actually required.
[bookmark: _Toc311135255]Cotran v. Rollins Hudig Hall International, Inc. – Pg. 154
· Issue - The Supreme Court of California granted review in Cotran in order to “clarify the role of the jury in litigation alleging breach of an implied contract not to terminate employment except for good or just cause.”
· Holding/Reasoning 
· The court held that “[t]he proper inquiry for the jury . . . is [whether] the factual basis on which the employer concluded a dischargeable act had been committed [was] reached honestly, after an appropriate investigation and for reasons that that [sic] are not arbitrary or pretextual.”
· Questions
· What is the “good cause” standard when the contract at issue is implied in fact?
· “The employer must have “fair and honest reasons, regulated by good faith on the part of the employer, that are not trivial, arbitrary or capricious, unrelated to business needs or goals, or pretextual.”
· Objectively, Not Arbitrary or Pretextual
· NOT “Did the employee in fact commit the act leading to dismissal?
· BUT “Was the factual basis on which the employer concluded a dischargeable act had been committed reached honestly, after an appropriate investigation and for reasons that are not arbitrary and pretextual?”






[bookmark: _Toc311135256]D. Contract-Based Limits on Employment at Will  
[bookmark: _Toc311135257]Goff-Hamel – Promissory Estoppel
· Pg. 161
· Facts – Right before the Plaintiff was supposed to start (she was leaving a more lucrative job) they fired her because someone’s wife didn’t like her. Plaintiff was out of work for 1.5 years.

· Breach of Contract – General rule that an at-will employee may be terminated before her first scheduled day of work and have no cause of action for a breach of contract. There is no breach of contract claim because there was nothing to overcome the at-will presumption.

· Promissory Estoppel – “We conclude under the facts of this case that promissory estoppel can be asserted in connection with the offer of at will employment. Elements:
· Promise
· Inducement
· Detriment
· Justice Requires
[bookmark: _Toc311135258] Fortune v. National Cash Register – Implied Covenant of Good Faith and Fair Dealing
· Restatement - “Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.”
· This duty – implied as a matter of law – allows court to “effectuate the intention of the parties, or to protect their reasonable expectations.”

· Facts – They backdated the plaintiff’s termination letter so that he wouldn’t receive his commission on a large sale. The plaintiff worked there for years after and they slowly demoted him. But there was an actual written contract agreeing to a commission structure.
· Written Sales Commission Contract

· Holding – “We hold that the written contract contains an implied covenant of good faith and fair dealing, and a termination not made in good faith constitutes a breach of the contract.” Damages are what is owed under the contract
[bookmark: _Toc311135259] Murphy v. American Home Products Corp.
· Facts – Plaintiff claimed he was fired because of his disclosure to top management of alleged accounting improprieties on the part of corporate personnel.
· At Will Contract
· Claim – He was required by the terms of his employment to disclose accounting improprieties and that defendant’s discharge of him for having done so constituted a failure by the employer to act in good faith and thus a breach of the contract of employment.”

· Holding – “In sum . . . absent a constitutionally impermissible purpose, a statutory proscription, or an express limitation in the individual contract of employment, an employer’s right at any time to terminate an employment at will remains unimpaired . . .”
· Good faith is only implied in furtherance of other terms of the agreement, there is no good faith requirement to the at-will portion of a contract.
[bookmark: _Toc311135260]E. Public Policy Limits on Employment at Will  (Tort)
· Discharges in Violation of Public Policy
1. Filing a worker’s compensation claim
2. Refusing to commit perjury
3. Engaging in union activity
4. Performing jury duty
5. Whistle-blowing 

· Discharges in Violation of Public Policy & At Will Employment
1. “While an at-will employee may be terminated for no reason, or for an arbitrary or irrational reason, there can be no right to terminate for an unlawful reason or a purpose that contravenes fundamental public policy.”
· When Does the Exception for Violation of Public Policy Apply? – When an employee is discharged for:
1. Refusing to act in violation of established and well-defined public policy or
2. For performing an act consistent with clear and compelling public policy.
[bookmark: _Toc311135261]Sheets v. Teddy’s Frosted Foods – Connecticut S. Ct.
· Facts – There was a statute regulating the Food and Drugs and Teddy’s was in violation (Underweight and Mislabeled Food). The plaintiff notified his boss and was terminated.
· Plaintiff was at risk of criminal sanction

· Holding – “The plaintiff alleged that he had been dismissed in retaliation for his insistence that the defendant comply with the requirements of a state statute, the Food, Drug and Cosmetic Act. We need not decide whether violation of  state statute is invariably a prerequisite to the conclusion that a challenged discharge violates public policy. Certainly when there is a relevant state statue we should not ignore the statement of public policy that it represents. For today, it is enough to decide that an employee should not be put to an election whether to risk sanction or to jeopardize his continued employment . . .”
[bookmark: _Toc311135262]Hayes v. Eateries, Inc. – Oklahoma S. Ct.
· What Constitutes Public Policy

· Facts – Plaintiff reported embezzlement and his boss was actually convicted of embezzlement. They fired him in retaliation.

· Holding – “Hayes’ petition was, thus, legally insufficient to state any viable tort claim which would take the matter out of the employment-at-will situation and the trial court properly dismissed the claim.
· Hayes was never forced to commit a crime, and embezzlement only hurts Eateries.
· Hayes was never asserting his own right (like the right Sheets asserted not to commit a crime)
· Here there is no public policy claim
· Only reported to his boss, not to the police




[bookmark: _Toc311135263]Gantt v. Sentry Insurance – California S. Ct.
· Facts – Gantt reported sexual harassment of one of his employees and was demoted and eventually fired
· Public Policy in CA:
· Tameny v. Atlantic Richfield - first California case to recognize tort of wrongful discharge in violation of public policy.
· Foley – How to Identify Public Policy
· Must involve a matter that affects society at large, not personal or proprietary interest of employee or employer
· “Fundamental,” “substantial,” “well established” at the time of the discharge
· Reasoning - “A public policy exception carefully tethered to fundamental policies that are delineated in constitutional or statutory provisions strikes the proper balance among the interests of employers, employees and the public.”

· Sources of Public Policy
· State or federal constitution
· State or federal law
· [Later—Administrative Regulations (Green)]
· Not in California:
· Professional Ethical Codes
· Judicial Decisions

· California Public Policy Test:
· The alleged public policy must be:
1. Delineated in either constitutional or statutory provisions (or Admin. Regulations)
2. Inure to the benefit of the public, rather than merely serving private interests
3. Well established at the time of discharge, and
4. Substantial and fundamental
[bookmark: _Toc311135264]Kirk v. Mercy Hospital – Missouri
· Facts – Nurse was fired for complaining about the treatment of patients. The nursing code (“Nursing Practice Act”) required the plaintiff to report mistreatment of patients.
· Holding – Valid claim for discharge in violation of public policy.
· Sandhu – Probably wouldn’t be enough in California.

[bookmark: _Toc311135265]IV. Dignitary Interests
[bookmark: _Toc311135266]A. Abuse and Emotional Distress at Work  
· Intentional Infliction of Emotional (Tort)
1. The defendant acted intentional or recklessly [state of mind requirement] 
2. The defendant’s conduct was extreme and outrageous 
a. Conduct which:
i. Goes beyond all possible bounds of decency
ii. Atrocious
iii. Utterly intolerable in a civilized community
b. Examples:
i. Outrageous:
1. Hiding checks in employee’s bag to set them up for termination
2. Refusal to pay discharged employee wages until she took a lie detector test
3. Firing employees alphabetically to force a confession of theft
ii. Not Outrageous:
1. Firing employee abruptly, without notice, or after many years of service
2. Escorting employee off the premises in front of other employees
3. The plaintiff suffered emotional distress as a result, and
4. This emotional distress was severe
[bookmark: _Toc311135267]Wornick v. Casas – Texas
· Facts – Plaintiff was fired an escorted out of the building by security. She talked to the president who confirmed that she was fired and promised to revisit the issue, and never did.
· Plaintiff alleges that the manner in which she was fired was outrageous
· Holding – “Termination of an employee is never pleasant, especially for the employee. But if we accept Casas’ arguments in this case, employers would be subjected to a potential jury trail in connection with virtually every discharge, and ‘there would be little left of the employment at will doctrine.”
[bookmark: _Toc311135268]Bodewig v. K-Mart – Oregon
· Facts – The K-Mart strip search.

· Special Relationship – Replaces intent. “We conclude that the relationship between the plaintiff and K-Mart was a special relationship, based on which liability may be imposed if K-Mart’s conduct, though not deliberately aimed at causing emotional distress, was such that a jury might find it to be beyond the limits of social toleration and reckless of the conduct’s predictable effects on plaintiff.
· As to the Customer – She was trying enough for a jury to find intent
[bookmark: _Toc311135269]Hollomon v. Keadle – Arkansas
· Facts – Plaintiff was apparently already particularly susceptible to abuse because she had his stress levels. The defendant didn’t know about her condition and would threaten to kill her and called her crazy names.
· Holding – No IIED. She didn’t prove that the defendant intended to inflict distress (EE/ER relationship is not enough in Arkansas) and she couldn’t show that a reasonable person couldn’t endure it (she stayed for two years).
[bookmark: _Toc311135270]B. Workplace Searches and Employee Privacy  
Fourth Amendment - The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated….
Restatement (Second) of Torts § 652A cmt. C (1977) The right of Privacy may be invaded by:
1. Unreasonable intrusion upon the seclusion of another . . .; or (Trotti)
2. Appropriation of other’s name or likeness . . .; or
3. Unreasonable publicity given to the other’s private life . . .; or (Borquez)
4. Publicity that unreasonably places the other in a false light before the public.

[bookmark: _Toc311135271]O’Conner v. Ortega – S. Ct. (Public Employees/4th Amendment)
· Public Employers – Subject to the 4th Amendment via 42 U.S.C. § 1983 claims.
· Facts – Public Hospital searched the doctors cabinets while he was on administrative leave.
· Test:
· Reasonable Expectation of Privacy (Objective Standard) – Based on Context
· Was the Search Reasonable
· Employee v. Government Interests:
· “Balance the invasion of the employees’ legitimate expectations of privacy against the government’s need for supervision, control, and efficient operation of the workplace.”
· “ . . . government offices could not function if every employment decision became a constitutional matter.”
· Terry v. Ohio – 2 Elements (Inception and Scope)
· “Determining the reasonableness of any search involves a twofold inquiry:
· First, one must consider ‘whether the . . . action was justified at its inception,’
· Second, one must determine whether the search as actually conducted ‘was reasonably related to the circumstances which justified the interference in the first place.”
[bookmark: _Toc311135272]K-Mart v. Trotti – Texas (Intrusion on Seclusion)
· Private Employers – Intrusion on Seclusion – Restatement (pg. 377) – Objective Standards
· Intrusion on Seclusion Test:
· An intentional intrusion
· Upon the solitude or seclusion of another
· That is highly offensive to a reasonable person

· Facts – Plaintiff locked her locker, which manifested an expectation of privacy.

· Holding – The intrusion itself is actionable, and the plaintiff can receive at least nominal damages for the actionable intrusion without demonstrating physical detriment. [K-Mart’s] improper intrusion of an area where the appellee had manifested an expectation of privacy alone raised her right to recover . . . The judgment is reversed, and the case is remanded for a new trial.


[bookmark: _Toc311135273]Borquez v. Robert C. Ozer (Publicity to Private Life)
· Private Employers – Publicity to Private Life
· Publicity to Private Life	
· Wrongful intrusion
· Into one’s private activities
· In such a manner as to outrage or cause mental suffering, shame or humiliation to a person of ordinary sensibilities.

· Facts – Borquez kept his sexual orientation and private life confidential throughout his initial employment at Ozer’s firm. When he disclosed to Ozer that he may have AIDS, Borquez asked Ozer to keep this information confidential, but Ozer made no reply. Within two days, all employees and shareholders in the first had learned about Borquez’ personal life and his need for AIDS testing.
[bookmark: _Toc311135274]C. Off-Duty Conduct and Association  
[bookmark: _Toc311135275]McCavitt v. Swiss Reinsurance America Corp.
· Facts – The plaintiff was fired because he was dating a co-worker and his employer, the defendant, had an anti-fraternization and anti-nepotism policy. The plaintiff claimed that his relationship with his co-worker was “recreational activity” within the meaning of the applicable New York Labor Statute, and therefore his termination was improper. 
· Issue – Was dating a co-worker “recreational activity?”
· Holding – No. Dating is not recreational activity and the employer had a right to terminate the plaintiff for violation of their company policy.
· Dissent’s Point – The way the statute is being interpreted is nonsensical because it protects activities like golf, boating, or playing in a band and yet it does not protect something as fundamental as love.
[bookmark: _Toc311135276]Rulon-Miller v. IBM
· Facts – The plaintiff was fired for dating an employee of a competitor.  However, there was a memo (the “Watson Memo”) which stated: “To All IBM Managers, . . . We have concern with an employee’s off-the-job behavior only when it reduces his ability to perform regular job assignments, interferes with the job performance of other employees, or if his outside behavior affects the reputation of the company in a major way. When on-the-job performance is acceptable, I can think of few situations in which outside activities could result in disciplinary action or dismissal.”
· Holding – The firing was wrongful based on the covenant of good faith and fair dealing that was put in place by the company policies.
· Rulon-Miller suggests that employee privacy rights may arise through contract. In practice however, such claims are rarely brought. Few companies have policies like IBM’s that explicitly promise employees protection against unwarranted interference with their off-the-job behavior.
[bookmark: _Toc311135277]D. Privacy of Electronic Communications  
[bookmark: _Toc311135278]City of Ontario v. Quon (Constitutional Protections)
· State Actors?
· Facts – Quon claimed that petitioners violated their Fourth Amendment rights and the federal Stored Communications Act (SCA) by obtaining and reviewing the transcript of Quon’s pager messages, and that [the service provider] violated the SCA by giving the City the transcript.
· Particularly Notable Facts:
· Quon signed a computer use policy that acknowledged his email usage was subject to departmental review
· The department made clear that the texts were going to be treated in the same manner emails were treated.
· McMahon’s Investigation: Limited his review to only 2 months of text messages. Only 12.5% of over 450 messages during work hours were work related.
Test:
1. Reasonable expectation of privacy? √
a. Quon – assumed that as a long as he kept paying the overages that his texts would remain private
b. Court – not going to touch this one because the technology is so new, they don’t know what type of precedent they would be setting, so they disposed of the case on narrower grounds – but they assumed that there was a reasonable expectation of privacy for the purposes of continuing on
2. Reasonable search under the circumstances? √
a. Was legitimate at its inception - Under the approach of the O'Connor plurality, when conducted for a “noninvestigatory, work-related purpos[e]” or for the “investigatio[n] of work-related misconduct,” a government employer's warrantless search is reasonable if it is “ ‘justified at its inception’ ” and if “ ‘the measures adopted are reasonably related to the objectives of the search and not excessively intrusive in light of’ ” the circumstances giving rise to the search. The search here satisfied the standard of the O'Connor plurality and was reasonable under that approach.
i. They were justified because OPD wanted to determine if they should be paying more, or if the employees were just using the data for personal use
b. Scope was reasonable – they redacted the messages π sent off duty

[bookmark: _Toc311135279]Smyth v. Pillsbury Co. (Reasonable Expectations of Privacy)
· Facts –  This took place in the mid 1990s. The plaintiff alleged that he was wrongfully discharged when his empoyer fired him after discovering several “inappropriate and unprofessional” emails that he had sent over the company’s email system to his supervisor. Those emails allegedly suggested “killing the backstabbing bastards” in referring to management, and called a planned holiday party the “Jim Jones Koolaid affair.”
· The defendant had repeatedly assured employees that email communications were confidential and privileged and would not be intercepted and used as grounds for discipline or discharge.
· Holding – The court in Smyth rejected the plaintiff’s claim, concluding that “we do not find a reasonable expectation of privacy in e-mail communications voluntarily made by an employee to his supervisor over the company e-mail system notwithstanding any assurance that such communications would not be intercepted by management.”
· The plaintiff had “voluntarily communicated” the alleged comments.
· Modern Law – Courts will often differentiate between work email (no real expectation of privacy) and personal email accounts (may be more of an expectation of privacy)
[bookmark: _Toc311135280]Stengart v. Loving Care (Reasonable Expectation of Privacy)
· Facts – Stengart used her company issued laptop to exchange emails with her lawyer through her personal, password-protected, web-based email account. She later filed an employment discrimination lawsuit against her employer. In anticipation of discovery, the employer hired a computer forensic expert to recover all files stored on the laptop including the emails. The employer used the emails in the course of discovery.
· Holding – “We hold that, under the circumstances, Stengart could reasonably expect that email communications with her lawyer through her personal account would remain private, and that sending and receiving them via a company laptop did not eliminate the attorney-client privilege that protected them.”
· Analysis: “Our analysis draws on two principal areas: (Both inform the reasonableness of an employee’s expectation of privacy in this matter):”
· First, the adequacy of the notice provided by the employer
· The policy was too ambiguous, so the court held that it could not apply, especially because it did not warn of electronic storage of all emails
· Second, the important public policy concerns raised by the attorney-client privilege
· The privileged nature of A/C communications is a massive concern and of the upmost importance
[bookmark: _Toc311135281]E. Statutory Protections
· In addition to constitutional rights and common law claims, employees seeking to protect the privacy of their electronic communications have also relied on statutory authority.
· Electronic Communications Privacy Act of 1986 (ECPA):
· Title I – Provides for criminal and civil sanctions for anyone who “intentionally intercepts . . . any wire, oral, or electronic communication.” 
· This has proven largely inapplicable to employers accessing their employees’ email or other electronic communications because it forbids only “intercepts.” Most courts have concluded that a violation only occurs when a message is seized during transmission and that therefore the provision does not apply to the retrieval of messages after they have been delivered.
· Title II – Also referred to as the Stored Communications Act (SCA), prohibits unauthorized access to stored electronic communications and has proven more relevant. Its operative provisions state:
· (a) Offense. – Except as provided in subsection (c) of this section whoever –
· (1) intentionally accesses without authorization a facility through which an electronic communication service is provided; or
· (2) intentionally exceeds an authorization to access that facility;
· an thereby obtains, alters, or prevents authorized access to a wire or electronic communication while it is in electronic storage in such system shall be punished as provided in subsection (b) of this section.
· Electronic Storage – “Any temporary, intermediate storage of a wire or electronic communication incidental to the electronic transmission thereof; and any storage of such communication by an electronic communication service for purposes of backup protection of such communication.
[bookmark: _Toc311135282]Pure Power Boot Camp v. Warrior Fitness Boot Camp
· Facts – The plaintiff had access to the defendants personal email (three separate accounts) because the former employee had accessed one of his private email accounts from a computer at work, and it had stored his username and password. Using the same password, the plaintiff accessed all three of his personal email accounts and recovered a couple dozen emails discussing his efforts to set up his competing business
· ECPA
· Title I – Not applicable because there was not an “interception.”
· Title II – “Brenner accessed three separate electronic communication services, and she obtained Fell’s emails while they were in storage on those service providers’ systems. Either of those actions, if does without authorization, would be a violation of the SCA.”
· The Plaintiff argued that she was authorized under two theories:
· The PPBC email policy allowed her to access emails
· By leaving his password and username, Fell implied consent
· Neither of these theories worked.
· Practical Point:
· The court concluded that the plaintiff couldn’t introduce the content of the emails, except for the purposes of impeachment. If they would have simply filed discovery requests, they could have gotten the emails without problems.
[bookmark: _Toc311135283]F. Reputation  
· The Restatement Definition of Defamation:
· To create liability for defamation there must be:
· A false and defamatory statement concerning another;
· An unprivileged publication to a third party;
· Fault amounting at least to negligence on the part of the publisher; and
· Either actionability of the statement irrespective of special harm or the existence of special harm caused by the publication.
· As in Zinda, most courts recognize a conditional privilege – also called a qualified privilege – in the employment context. Because the showing required to overcome the privilege – abuse of the privilege or malice – is usually more demanding than a negligence standard, the third element does not often play a significant role in employment cases. Similarly, the fourth element does not figure into every employment cases because some courts presume the existence of harm where the defamatory statement imputes “unfitness” for one’s business or profession.
[bookmark: _Toc311135284]Zinda v. Louisiana Pacific Corp.
· Facts – The plaintiff brought both a defamation and invasion of privacy action against his former employer based on a statement concerning his discharge which was published in a company newsletter. During hiring, Zinda completed the “personal health history” portion of the medical form where he lied about an accident he suffered that may have been the result of the companies’ defective product. The company published a notice regarding Zinda’s termination which stated that he had “falsified employment forms.”
· Defamation – We conclude that the information published in the newsletter was conditionally privileged as a communication of common interest concerning the employer-employee relationship. We further conclude that although the privilege may be lost if abused, a jury question was present in this case as to whether the information was excessively published.
· Defamatory Statements - “A communication is defamatory if it tends to harm the reputation of another so as to lower him in the estimation of the community or deter third persons from associating or dealing with him. If statements are capable of nondefamatory as well as defamatory meaning, then a jury question is presented as to how the statement was understood by its recipients.”
· Privileged – The defense of privilege has developed under the public policy that certain conduct which would otherwise be actionable may escape liability because the defendant is acting in furtherance of some interest of societal importance, which is entitled to protection even at the expense of uncompensated harm to the plaintiff.
· Conditional Privilege – Restatement (Second) of Torts defines the “common interest” privilege:
· “An occasion makes a publication conditionally privileged if the circumstances may lead one of several persons having a common interest in a particular subject matter correctly or reasonably to believe that there is information that another sharing the common interest is entitled to know.”
· Holding as to Conditional Privilege - “We conclude that the common interest privilege attaches to the employer-employee relationship in this case. Employees have a legitimate interest in knowing the reason a fellow employee was discharged.”
· Forfeit of Conditional Privilege – The Restatement (Second) of Torts lists five conditions which may constitute an abuse of the privilege, and the occurrence of any one causes the loss of the privilege:
· Because of the defendant’s knowledge or reckless disregard as to the falsity of the defamatory matter;
· Because of the defamatory matter is published for some purpose other than that for which the particular privilege is given;
· Because the publication is made to some person not reasonably believed to be necessary for the accomplishment of the purpose of the particular privilege; (Zinda’s Argument)
· Because the publication includes defamatory matter not reasonably believed to be necessary to accomplish the purpose for which the occasion is privileged; or
· The publication includes unprivileged matter as well as privileged matter.
[bookmark: _Toc311135285]Chambers v. ATA  
· Facts – Plaintiff’s old supervisors were telling new prospective employers that she wasn’t the best employee.
· General Rule – An employee reference given by a former employer to a prospective employer is clothed with the mantle of qualified privilege (conditional privilege).
· Holding – The plaintiff could not rebut the presumption of privilege by showing that the statements were knowingly recklessly disregarding the truth or that they were ever given in response to something other than a job reference inquiry.
[bookmark: _Toc311135286]G. Testing, Screening & Monitoring
· Social Media – Currently, very little law has developed specifically to regulate the gathering and use of information from these sources by employers. Although the common law (right to seclusion, publicity to private life, etc.) and the SCA may sometimes protect restricted access postings, employers remain largely free to make judgments about employees based on their publicly-available online activities. They can, and do, discipline and terminate employees for comments posted on online that are deemed unprofessional, inappropriate or damaging to the employers’ reputation.
· One significant exception to employers’ prerogative to scrutinize publically available posts, and it concerns employer policies or disciplinary actions that interfere with concerted activity protected under the NLRA.
· Employers cannot prevent employees from taking protective action, even employees that are not unionized.


· Genetic Testing:
· Genetic Information Nondiscrimination Act (GINA) – purpose: “fully protect the public from discrimination and allay their concerns about the potential for discrimination, thereby allowing individuals to take advantage of genetic testing, technologies, research and new therapies.”
· Little evidence suggested that discrimination based on genetic profiles was actually occurring
· People feared getting their profiles generated, so congress passed GINA.

· Drug Testing – 
· Federal Law - Note that the first two Supreme Court cases were based on the unreasonable search and seizure provision of the Fourth amendment, and therefore offer no protections to Private employees (small exception for a private party that is essentially acting as an instrument or agent of the government).
· Skinner v. Railway Labor Executives Association – Companion case to Von Raab and the first two Supreme Court cases (1989) – Railroad employees challenging the Federal Railroad Administration’s regulations.
· “Unlike the blood-testing procedure . . . collecting and testing urine samples do not entail a surgical intrusion into the body. It is not disputed, however, that chemical analysis of urine, like that of blood, can reveal a host of private medical facts about an employee, including whether he or she is epileptic, pregnant, or diabetic. Nor can it be disputed that the process of collecting the sample to be tested, which may in some cases involve visual or aural monitoring of the act of urination, itself implicated privacy interests.”
· The court went on to hold that the usual requirements of a warrant on probable cause or individualized suspicion were not necessary for the searches at issue to be “reasonable.” Reasoning that “the expectations of privacy of [railroad employees covered by the regulations] are diminished by reason of their participation in an industry that is regulated pervasively to ensure safety.”
· National Treasury Employees Union v. Von Raab – United States Customs Services’s requirement that three categories of employees – those directly involved in drug interdiction, those that carry a firearm while on the job, and those that handle “classified” materials – submit to drug tests. The court held that the first two categories were reasonable, but that the third may not be and remanded for further analysis.
· Drug Testing Framework:
· Safety-Sensitive Job? – Typically will be upheld
· Overly broad and unconnected to a compelling government interest? – May not survive scrutiny
· State Law – Statutes in over half the states regulate the sue of drug testing in employment. Most of these focus on providing various procedural protections, such as giving employees notice of the testing, insuring the integrity of samples or permitting confirmatory tests. Only a few states, however, place any substantive limitations on employer drug testing, such as limiting testing to safety sensitive jobs. Other states encourage testing by offering employers limited liability for drug testing that goes wrong.
· California Drug Testing – Employees’ Privacy Expectations v. Employers’ Need
· Distinguishes between:
· Random Drug Testing – Problematic
· Suspicion Based Testing – Less-Problematic 
· The employer is more likely to prevail if they diminish the employees expectation of privacy
· California State Constitution Claim – Art. I, § 1. Enforceable against private parties



[bookmark: _Toc311135287]V. Employee Voice
· Employee Voice – The employees’ freedom to speak and act without fear of reprisal from their employer:
· Pro-Employee Voice Arguments
· Self-Expression (Intrinsic Value)
· Informed Self Governance
· Economic/Instrumental Value (derived from higher moral)
· Increased Cooperation – If employees are talk about their various views they form political opinions and preference that are more informed by and take greater account of the interests and experiences of others
· Trains employees for participation in the greater democracy – A middle ground between private familial discussion and broader unassociated political discussion. Also more likely to cross lines of social division.
· Pro-Employer Control Arguments
· The workplace is for work
· May cause divisions and cliques among otherwise cooperative and unified employees
· Employer should be able to control the public image of their company
[bookmark: _Toc311135288]A. First Amendment Rights of Public Employees  
· The Hatch Act - The Hatch Act of 1939, officially An Act to Prevent Pernicious Political Activities, is a United States federal law whose main provision prohibits employees in the executive branch of the federal government, except the president, vice-president, and certain designated high-level officials of that branch, from engaging in some forms of political activity.
· Provisions
· The 1939 Act forbade the intimidation or bribery of voters and restricts political campaign activities by federal employees. 
· It prohibits using any public funds designated for relief or public works for electoral purposes. 
· It forbade officials paid with federal funds from using promises of jobs, promotion, financial assistance, contracts, or any other benefit to coerce campaign contributions or political support. 
· It provided that persons below the policy-making level in the executive branch of the federal government must not only refrain from political practices that would be illegal for any citizen, but must abstain from "any active part" in political campaigns.
· The act also precluded federal employees from membership in "any political organization which advocates the overthrow of our constitutional form of government,"[6] a provision meant to prohibit membership in organizations on the far left and far right, such as the German-American Bund and the Communist Party USA.
· Political Patronage Cases – Opposite end of the spectrum from the Hatch Act. When a new president came into office they would fire everyone and hire their supporters. The PCCs stated that you couldn’t base public employment on political views or positions with the exception of policy making positions.

· Sovereign & Employer – The government has two roles. It must not only provide the services and functions citizens expect, but it must employee the same citizens fairly. This is a fair point to bring up in First and Fourth Amendment cases.


· Finalized Test – The test for employee first amendment rights evolved over the span of Supreme Court cases. This is the finalized test:


[bookmark: _Toc311135289]Pickering v. Board of Education – S. Ct. 1968
· Facts – The employee was a teacher who wrote a letter to the editor of a local newspaper criticizing the school board’s proposed school bond issuance and the allocation of funds. The employer (school board) fire him because of the letter. Pickering challenged his dismissal, claiming that the First and Fourteenth Amendments protected his writing the letter. He basically said that he was too far removed from the school board for his statements to be considered insubordination.
· Holding – Pickering’s rights to freedom of speech were violated by his firing.
· Balancing Test - “The problem in any case is to arrive at a balance between the interests of the teacher, as a citizen, in commenting upon matters of public concern and the interest of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.”
· Employees’ Interest in Speech on Matters of Public Concern v. States’ Interest as an employer in providing efficient public service
· Factors – Although the Court cautioned that “we do not deem it either appropriate or feasible to attempt to lay down a general standard against which all such statements may be judged,” it indicated that these factors were particularly relevant:
· His statements are in no way directed towards any person with whom he would normally be working with in the course of his daily work as a teacher.
· No question of maintaining harmony or discipline
· “Teachers are, as a class, the members of a community most likely to have informed and definite opinions as to how funds allotted to the operations of the schools should be spent. Accordingly, it is essential that they be able to speak out freely on such questions without fear of retaliatory dismissal.”





[bookmark: _Toc311135290]Connick v. Myers – S. Ct. 1983
· Facts – Myers was an ADA that worked at the New Orleans District Attorney’s Office under D.A. Harry Connick. Myers grew angry upon learning of her planned transfer and created a “questionnaire” soliciting views of her fellow staff members concerning office transfer policy, office morale, the need for a grievance committee, the level of confidence in supervisors, and whether employees felt pressured to work in political campaigns. Myer distributed the questionnaire and was subsequently fired for “refusal to take the transfer” and causing a “mini-insurrection.”
· Claim - §1983 – Violation of the First and Fourteenth Amendments

· Preliminary Question  - “If Myers’ questionnaire cannot be fairly characterized as constituting speech on a matter of public concern, it is unnecessary for us to scrutinize the reasons for discharge. When employee expression cannot be fairly considered as relating to any matter of political, social, or other concern to the community, government officials should enjoy wide latitude in managing their offices, without intrusive oversight by the judiciary in the name of the First Amendment.”
· If It is Not a Matter of Legitimate Public Concern – No First Amendment Violation
· If It Is a Matter of Legitimate Public Concern – Do the Pickering Balance Test

· Holding – “Myers’ questionnaire touched upon matters of public concern in only a most limited sense; her survey, in our view, is most accurately characterized as an employee grievance concerning internal office policy. The limited First Amendment interest involved here does not require that Connick tolerate action which he reasonably believed would disrupt the office, undermine his authority, and destroy working relationships. Myers’ discharge therefore did not offend the First Amendment…”
[bookmark: _Toc311135291]Rankin V. McPherson – S. Ct. 1987 (Counterpart to Myers)
· Facts – Employee (McPherson) was a probationary clerical employee in a local sheriff’s office, who was fired for comments she made at work. After hearing about the assassination attempt on Reagan, she said: “If they go for him again, I hope they get him.”
·  Her comments were made in a private conversation with her boyfriend in a room to which the public did not have access. 
· She clearly did not intend her remark to inform public debate, nor did she even realize that it would be heard by anyone other than her boyfriend.
· Issue – Was this a matter of legitimate public concern?
· Holding – The court held that it was speech on a matter of public concern because it was made in the context of a conversation critical of the President’s policies.  The court then went on to overrule the complaints dismissal.
[bookmark: _Toc311135292]City of San Diego v. Roe – S. Ct. 2004 (Off-Duty Speech as a Matter of LPC)
· Legitimate Public Concern – The Supreme Court explained that “public concern is something that is a subject of legitimate news interest; that is, a subject of general interest and of value and concern to the public at the time of publication.”
· Facts – A police officer challenged his termination because of his performance in and sale of sexually explicitly videos.
· Holding – The Court found that the plaintiff’s expression did not qualify as speech on a matter of public concern, and that Pickering balancing therefore did not come into play.


[bookmark: _Toc311135293]Bland v. Roberts – 4th Circuit 2013 (“Liking” as Speech)
· Facts – An employee of a sheriff’s office alleged that he was retaliated against after he “liked” the campaign page of a rival candidate for sheriff on Facebook. 
· Holding – The Fourth circuit held that “liking” a page on Facebook was a form of speech protected by the First Amendment.
[bookmark: _Toc311135294]Garcetti v. Ceballos – S. Ct. 2006
· Facts – Ceballos was a DDA for the LADAO and obtained information that an affidavit used in obtaining a search warrant had gross factual inaccuracies. Ceballos was concerned and relayed to his superior that in light of the circumstances he thought the case should be dismissed. There was a meeting with the AHD, HD, and LEOs, which got super heated. The AHD and HD decided to proceed with the case. Ceballos said that after this case he was subjected to a series of retaliatory employment actions.
· Holding – We hold that when public employees make statements pursuant to their official duties, the employees are not speaking as citizens for First Amendment purposes, and the Constitution does not insulate their communications from employer discipline.
· New Preliminary Preliminary Step:
· What role was the speaker occupying when he spoke?
[bookmark: _Toc311135295]B. Protections for Private Sector Employees under Common Law
· The Common Law – Except in certain narrowly defined circumstances, the constitution does not apply to non-state actors. Are the values underlying the First Amendment nevertheless relevant in the private sector workplace? And if so, are they worthy of legal protection? Consider the contrasting pair of cases: Novosel & Edmondson
· Note: California has a provision in the Labor Code that prevents someone for being fired for the expression of political views.
[bookmark: _Toc311135296]Novosel v. Nationwide – 3rd Circuit 1983
· Facts – Employee had worked for employer for 15 years without reprimand. Nationwide solicited participation of all employees in an effort to lobby the Pennsylvania House of Representatives. Specifically the employees were instructed to clip, copy, and obtain signatures on coupons bearing the insignia of the Pennsylvania Committee for No-Fault Reform. Novosel was fired and he claimed it was because he refused to participate in Nationwide’s political activities.
· Cause of Action – Discharge Contrary to Public Policy
· Issue–  “The key question in considering the torn claim is whether a discharge for disagreement with the employer’s legislative agenda or a refusal to lobby the state legislature on the employer’s behalf sufficiently implicate a recognized facet of public policy”
· The Third Circuit found the 1st Amendment to be a compelling source of public policy
· Holding – Having concluded thereby that an important public policy is at stake, we now hold that Novosel’s allegations state a claim within the ambit of Geary in that Novosel’s complaint discloses no plausible and legitimate reason for terminating his employment, and his discharge violates a clear mandate of public policy.




[bookmark: _Toc311135297]Edmondson v. Shearer Lumber Products – Idaho S. Ct. 2003
· Facts – Employer was a logging business that logged on Federal Land through land leases. They influence the government with a lobbying group. The employee said that he was opposed to a certain Federal Land Management, which would have leased the employer land. The employee was terminated.
· Cause of Action – Discharge Contrary to Public Policy
· Court’s Rejection of Edmondson’s First Amendment Argument – “[The cases that afford First Amendment protection] all deal with governmental restrictions on free speech and associative rights of employees of public agencies, which are inapplicable in the private employment context in which Edmondson worked. The prevailing view among those courts addressing the issue in the private sector is that state or federal constitutional free speech cannot, in the absence of state action, be the basis of a public policy exception in wrongful discharge claims.”
[bookmark: _Toc311135298]C. Protections For Private Sector Employees Under the NLRA
· §7 of the NLRA – Where employee speech concerns matters that pertain to workplace issues that are traditional areas of collective bargaining – wages, hours, and working conditions – workplace speech may be protected under § 7 of the NLRA whether or not there is a union in the picture.
· Applicability Test: In order for the speech to receive protection, it must be either:
· For he purposes of organizing a union through which to engage in collective bargaining, or
· “Concerted” and for “mutual aid” and “protected” (See Below)
· Requirement for Protection Under § 7: Employee activity is protected under § 7 whether conducted in a union or nonunion workplace if:
· It is “concerted” – involving two or more employees, or one employee acting on the authority of other employees or seeking to enlist their support in a common endeavor;
· It is for “mutual aid” – relates to wages, hours, or terms and conditions of employment, broadly interpreted; and;
· It is “protected” – Neither disloyal, indefensible, violent, unlawful, or conduct in breach of contract is considered to be protected.
· Remedy – Reinstatement, no monetary damages.


[bookmark: _Toc311135299]VI. Employee Mobility, Trade Secrets, & EE Duties to ER
· “Human Capital” - The acquired skills, knowledge, and abilities of human beings.
· Think of it as earning capacity.
· Business Considerations of Human Capital:
· Education Increases a Persons’ Human Capital:
· A degree—vocational, technical, advanced
· Attendance continuing education courses
· Receiving training from an employer
· Types of Human Capital
· Specific Human Capital:  non-transferable, firm-specific skills that are not valuable to a third party (i.e. another employer) 
· General Human Capital:  broadly useful skills that are transferable to another job
· Motivations for Investment in Human Capital
· Employee = self-investment can improve job prospects, earnings
· Employer
· More productive workers
· Higher quality output

· Catch 22 for Employers – The employee can leave at anytime, taking the human capital investment the employer has made to a competitor. The doctrines discussed in this section are ways that employers have attempted to protect themselves.

· Options for Employee Retention:
· Delayed compensation:
· Bonuses that are only paid out if you are employed on the date of distribution
· Retirement plans
· Stock options with delayed vesting
· Covenant not to Compete: (“Non-Competes” or “Restrictive Covenants”) – Void in California (Cal. Business & Professions Code  Section 16600)
· Formal contracts between employers and employees concerning post employment restriction on employee activities that inhibits knowledge transfer from a departing employee to new employers
· Typical Employer Motivation for CNCs:
· Protect trade secrets
· Protect confidential business information
· Employee influence or relationships with customers (“goodwill”)
· Employee retention
· Benefit:  
· Protects the employer’s investment in human capital
· Promotes human capital investment, creating a highly-skilled, knowledgeable workforce
· Detriment: 
· Contract in restraint of trade:  Reduces employee mobility
· Arguably hampers innovation (by preventing “knowledge spillovers”)
· Trade Secrets
· Intellectual Property Agreements
· Suing On Agency Theory (DOL)
[bookmark: _Toc311135300]A. Covenants Not to Compete
· California Rule: “Except as provided in this chapter, every contract by which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void.” Cal. Bus. & Prof. Code § 16600.
· The one exception is that there can be a reasonable CNC conditioned upon the sale of a business.
· Justifications for California Rule:
· Employee autonomy:  protect the right of every person to engage in business and occupation of his own choosing
· Free competition (Silicon Valley Antitrust Suit)
· Choice of Law – What if someone entered into a CNC outside of California?
· This situation is interesting because the ∆ will typically be running to California and the π will be running to file in practically any other state
· California will not enforce a choice of law clause if it violated California Public Policy (so employers can’t hide behind that)
· Because this is such a huge mess in litigation, there are not a lot of written opinions about it – Everyone is just jockeying for settlement positions
[bookmark: _Toc311135301]Hooper v. All Pet Animal Clinic  
· Facts – The Defendant, a veterinarian, signed an employment contract with an established practice (π) that had a covenant not to compete. The terms of the CNC were that the plaintiff could not: (1) Practice small animal medicine; (2) for a 3 year period; (3) within a 5 mile radius of Laramie. The defendant bailed on the contract and violated its terms.
· Rules: (In General - Common law disfavors contracts in restraint of trade)
· Burden is on employer to prove the covenant is both:
· Reasonable
· Necessary to protect the relevant business interests
· Blake Formulation of the Rule: A restraint is reasonable only if it (1) is no greater than is required for the protection of the employer, (2) does not impose undue hardship on the employee, and (3) is not injurious to the public
· Contractual Requirements
·  (1) in writing; (2) part of a contract of employment; (3) based on reasonable consideration; (4) reasonable in durational and geographical limitations; and (5) not against public policy.
· Recognized Employer Special Interests:
·  (a) the employer's trade secrets which have been communicated to the employee during the course of employment; (b) confidential information communicated by the employer to the employee, but not involving trade secrets, such as information on a unique business method; and (c) special influence by the employee obtained during the course of employment over the employer's customers.
· Otherwise valid contract (offer, consideration, acceptance)
· Public policy - Is the skill so unique that it would detriment the community (rare medical practice).
· Not in this case – her skill was neither “unique nor uncommon”
· Unclean Hands - Π came to court with unclean hands (she should have sought declaratory relief)
· Blue Penciling - Court can lessen the restrictions, not add more (In this case the reduced the duration of the NCC to 1 year)
[bookmark: _Toc311135302]B. Trade Secrets
· Defining the Trade Secret (Cal. Code of Civil Procedure § 2019.210(d))
· In any action alleging the misappropriation of a trade secret under the Uniform Trade Secrets Act…, before commencing discovery relating to the trade secret, the party alleging the misappropriation shall identify the trade secret with reasonable particularity subject to any orders that may be appropriate under Section 3426.5 of the Civil Code.”

· Injunctive Relief:
· Common remedy for employee mobility cases is the preliminary injunction
· Courts in some states can enjoin actual or threatened misappropriation (Redmund)
· In California, must show (1) likelihood of success on the merits and (2) irreparable harm.

Two Step Trade Secret Analysis: 
1. Was There A Valid Trade Secret?
a. Did the information have independent economic value that is tied to the information not being generally or widely known; and
b. Did the employer make reasonable efforts to keep the information secret, or to protect its economic value?
c. Factors:
i. Extent to which known outside the business
ii. Extent to which known within the business
iii. Precautions to guard secrecy
iv. Value to the holder as against competitors
v. Effort/money expended to obtain/develop the information
vi. Time/expense it would take others to duplicate
2. Was There A Misappropriation Of The Trade Secret?
a. Acquisition of a trade secret
b. By a person who knows or has reason to know
c. The trade secret was acquired by improper means
*Note that in almost every case we read about employee mobility, they looked into the good faith intentions of the parties – Ex. In Redmond the DC didn’t trust him not to divulge information because of his initial lack of candor
[bookmark: _Toc311135303]Saturn Systems
· Facts: Π – Saturn – debt collection agency. ∆ - Militare – Formed sales agent at Saturn. The ∆ was fired and was hired by a direct competitor where he continued to log on to the proprietary website after he was fired with a username and password that were obtained under somewhat suspicious circumstances.
· Proprietary Website (Potential Trade Secret)
· Clients have unique username and password
· Contains:
· “Status reports”
· “Debtor notes”




· Two Step Trade Secret Analysis:
· Was There a Valid Trade Secret? √
· Question of Fact
· Colorado Law: (Colorado uses the same factors listed supra)
· [T]he whole or any portion or phase of any scientific or technical information, design, process, procedure, formula, improvement, confidential business or financial information, listing of names, addresses, or telephone numbers, or other information relating to any business or profession which is secret and of value.
· Holdings:
· Trail Court Found T.S. because:
· (1) the information is confidential and not known outside of the business, either by competitors or the general public; 
· (2) the real-time information is available only through the use of a client's username and password; 
· (3) access to Saturn's database is strictly limited on a “need to know” basis; and 
· (4) Saturn has taken reasonable efforts to maintain the secrecy of the information stored within its database.
· Appellate Court
· Information was valuable for at least two purposes: (1) develop competing sales strategy; or (2) usurp sales opportunities
· It didn’t matter that the π could not produce exactly data and figures
· Was There a Misappropriate of the Trade Secret?
· Colorado Law:
· Misappropriation - the “[a]cquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means.”
· Improper Means: includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means.
· No actual use requirement - “[t]here is no requirement in Colorado's [UTSA] that there be actual use or commercial implementation of the misappropriated trade secret for damages to accrue. Misappropriation consists only of the improper disclosure or acquisition of the trade secret.”
· Holding
· Appellate court –  ∆ looked, he admitted it, that’s enough to not disturb the trial court’s finding.
[bookmark: _Toc311135304]Dicks v. Jensen (Client Lists)
· Facts – Employees took the client list of a mountain lodge with summer operations and used to start a competitor lodge. The list was just stapled to a tack board that everyone had access to.
· Holding – “It is well settled that customer lists can be trade secrets to the extent the employer has taken steps to protect their identities and the information is not publically available.”
· Note – The difficulty of protecting customer information is one reason why restrictive covenants may be preferred.


[bookmark: _Toc311135305]Redmond v. Pepsi-Co (INevitable Disclosure)
· Facts – Redmond was a Pepsi-Co employee for 10 years. He was poached by Quaker to integrate their Snapple and Gatorade distribution lines. Redmond had access to Pepsi’s annual “Strategic Plan,” as well as their “Annual Operating Plan,” which included information about “pricing architecture.” PepsiCo sued before any misappropriation took place.

· Two Step Trade Secrets Analysis:
· Valid Trade Secret? √ - Redmond doesn’t even argue this point
· Misappropriation: (Illinois law prohibits “actual or threatened misappropriation”)
· Inevitable Disclosure - District Court’s Finding: “[U]nless Redmond possessed an uncanny ability to compartmentalize information, he would necessarily be making decisions about Gatorade and Snapple by relying on his knowledge of PCNA trade secrets.”
· 7Th Circuit – Can’t overturn the District Court on the fact presented

· Inevitable Disclosure In California:
· California rejects the inevitable disclosure doctrine.
· “The Court may not assume that ex-employees will reveal trade secrets when they go to work for a competitor.”  [Clorox Co. v. S.C. Johnson & Son, 627 F. Supp. 2d 954, 969 (E.D. Wisc. 2009)]
· “[M]ere possession of trade secrets by a departing employee is not enough for an injunction.” [FLIR Sys., Inc. v. Parrish, 174 Cal.App.4th 1270, 1279 (2009)]
[bookmark: _Toc311135306]C. Duty of Loyalty
· [bookmark: _Toc311135307]Augut, Inc. v. Aegis, Inc.
· Facts - Π – Augat, Inc., whose subsidiary is Isotronics, a producer of metal microcircuit packages. ∆ - Aegis, Inc., formed by Scherer, one of the three original shareholders that sold Isotronic to Augat a month after his non-compete clause expired. Jay Greenspan – V.P. and G.M. of Isotronics. While still at Isotronics, Greenspan began recruiting his coworkers (senior managers) to leave isotronics if Aegis got funded. When Aegis got funded, a bunch of Isotrinic’s employees bailed to work for Aegis.

· Rules – 
· General “At-Will” Employee Rule - “An at will employee may properly plan to go into competition with his employer and may take active steps to do so while still employed. Such an employee has no general duty to disclose his plans to his employer; and generally he may secretly join other employees in the endeavor without violating any duty to his employer.”
· “Top Managerial Position” Rule - “The rule we express for the purposes of this case applies only to a general manager who, while still employed, secretly solicits key managerial employees to leave their employment to join the general manager in a competitive enterprise.”
· Greenspan violated “his duty to maintain at least adequate managerial personnel forbade him, while still general manager of Isotronics, from seeking to draw key managers away to a competitor.”


[bookmark: _Toc311135308]D. Employee Patents
· [bookmark: _Toc311135309]Wommack v. Durham Pecan Co. (Shop right or Iimplied License)
· Facts – The employee figured out a way to cover “pecan meat” so that it wouldn’t fluoresce under ultra violate light, making the “deworming” process easier for Pecan distribution and sales.
· Holding – The plaintiff’s boss had acquired a “shop right” or “implied license” to use the process.
· Rule – The classic shop rights doctrine ordains that when an employee makes an reduces to practice an invention on his employer’s time, using his employer’s tools and services of other employees, the employer is the recipient of an implied nonexclusive, royalty free license.


[bookmark: _Toc311135310]VII. Employment Discrimination
· Federal Statutes:
· Title VII of Civil Rights Act of 1964
· Key Amendments:
· 1972 – Extended Coverage to Public Employees
· 1978 – Coverage of Child Birth (Pregnancy Discrimination Act)
· 1991 – Defined liability & evidentiary burdens in “mixed motive” cases & added jury trials
· Age Discrimination in Employment Act (ADEA) of 1967
· Americans with Disabilities Act (ADA) of 1990
· The Lilly Ledbetter Fair Pay Act of 2009
· Uniformed Services Employment and Reemployment Rights Act of 1994 (Staub v. Proctor Hospital)

· Pregnancy Discrimination Act - Except where pregnant employees differ from others “in their ability or inability to work,” they must be “treated the same” as others “for all employment-related purposes.”

· Employer Actions Chargeable Under Statutes:
1. Failure or Refusal To Hire
2. Discharge
3. Discrimination “with respect to compensation, terms, conditions or privileges of employment.”

· Who Do the Statutes Cover?
· Employers
· Any “person” in an industry “affecting commerce.”
· What does this mean practically—almost every employer with the requisite number of employees.
· Reaches the outer limits of Congress’ authority
· Number of employees
· At least 15 under Title VII and the ADA
· At least 20 for the ADEA
· When:  at least twenty calendar weeks (not necessarily consecutive) in the current or previous calendar year.

· Title VII § 703(a), 42 U.S.C.  § 2000e-2(a)(1): It shall be an unlawful employment practice for an employer:
· (1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin. . . .

· Title VII § 704(a) - Anti Retaliation Provision: It shall be an unlawful employment practice for an employer to discriminate against any of his employees or applicants for employment ... because he has opposed any practice made an unlawful employment practice by this subchapter, or because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this subchapter.



· Title VII § 107 – Mixed Motives: 
· “….an unlawful employment practice is established when the complaining party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice, even though other factors also motivated the practice.” 
· If the employer can show it would have taken the employment action even in the absence of the impermissible motivating factor, the plaintiff’s remedies can be limited to declaratory relief, injunctive relief, and attorneys’ fees and costs.

· National Origin - National origin discrimination means treating someone less favorably because he or she comes from a particular place, because of his or her ethnicity or accent, or because it is believed that he or she has a particular ethnic background. National origin discrimination also means treating someone less favorably at work because of marriage or other association with someone of a particular nationality. EEOC Definition

· Equal Opportunity Employment Commission
· Five member commission appointment by the President
· General Counsel appointed by the President
· Duties:
· Investigation of charges of discrimination
· Conciliation—if reasonable cause to believe discrimination occurred
· Litigation
· Interpretation and guidance on compliance

· Exhaustion of Administrative Remedies
· Employee must file claim with the EEOC within 180 days (300 days) of the alleged discriminatory act
· EEOC may seek conciliation or investigate the claim
· Cause or No Cause determination
· EEOC will pursue claim, or issue right to sue letter
· Employee may demand RTS letter after 180 days

· Theories of Employment Discrimination in General:
· Intentional Discrimination
· Individual claims - Disparate Treatment
· Class claims - Pattern and practice of discrimination
· No Intent Requirement
· Class claims - Disparate impact
[bookmark: _Toc311135311]A. Disparate Treatment (Intentional Discrimination)
· In General – Most claims filed under the antidiscrimination statutes involve claims of intentional discrimination, what are also known as disparate treatment claims. These claims can take one of three forms: (1) Individual treatment claim based on direct evidence; (2) Individual claim base don circumstantial evidence; (3) class action claims typically based on circumstantial evidence.

· Direct v. Circumstantial Evidence – The Supreme Court has created different standards of proof depending on whether the underling evidence is labeled as circumstantial or direct. It is therefore first necessary to know what kind of evidence is available to or being proffered by the plaintiff.
· Direct – evidence that does not require the finder of fact to draw an inference of discrimination; in other words, the evidence, by itself, establishes the intent to discriminate. As one court has explained, “A remark by a decisionmaker, in order to be direct evidence . . ., must show a specific link between a discriminatory bias and the adverse employment action, sufficient to support a finding by a reasonable fact-finder that the bias motivated the action.”
· In Practice - Today, these cases are rare and generally only occur in cases involving age or sexual discrimination
· Effect of Direct Evidence – In cases that involve direct evidence of discrimination, where the evidence is causally linked to the disputed employment action, the burden shifts to the defendant to establish one of the available defenses and the plaintiff need offer nothing more to establish a prima facie case of discrimination.
· Circumstantial - evidence is evidence that requires the finder of fact to make an inference to find intent to discriminate Basically everything that isn’t eyewitness testimony (or something similar like a recording).

· Prima Facie Case
· If the plaintiff establishes certain facts, there arises a presumption of unlawful discrimination.  
· “Presumption” means that, in the absence of an explanation, we are required to conclude that there was unlawful discrimination.  However, the employer has the opportunity to rebut the presumption.
[bookmark: _Toc311135312]McDonnell Douglas
McDonnell Douglas Burden Shifting Analysis:
1. First, the plaintiff must establish a prima facie case of discrimination, by showing:
a. He is a member of a protected group
b. He applied for, and was qualified for, an open position offered by the defendant
c. Despite his qualifications, defendant rejected him, and
d. After he was rejected, the position remained open and defendant kept looking for applicants with plaintiff’s same qualifications.
2. Second, if the plaintiff establishes a PFC, the burden shifts to the defendant to articulate a legitimate, nondiscriminatory reason for the action.
a. Mixed motives:  In addition to an improper discriminatory motive, the employer had a legitimate motive or basis to make the adverse employment decision
b. Bona fide occupational qualification (“BFOQ”):  Age, gender, national origin or religion is an essential requirement of the job
3. Finally, if the defendant articulates a legitimate, nondiscriminatory reason, the burden shifts back to the plaintiff to demonstrate that the reason given is pretextual.
a. Treatment of plaintiff while he was an employee
b. Treatment of non-black former employees
c. Statistical evidence establishing a general pattern of discrimination
d. Employer’s reaction to plaintiff’s civil rights activities while he was employed
e. General policies and practices towards minorities



[bookmark: _Toc311135313]St. Mary’s v. Hicks  
· Two Important Aspects:
· First, whether based on the precedent a plaintiff could prevail by establishing “pretext” or whether it was necessary to establish “pretext for discrimination.”
· Second, whether proof of pretext should result in a mandatory finding of discrimination as suggested by the dissent.

McDonnell Douglas Burden Shifting Analysis:
1. First, the plaintiff must establish a prima facie case of discrimination √
2. Second, if the plaintiff establishes a PFC, the burden shifts to the defendant to articulate a legitimate, nondiscriminatory reason for the action.
3. Finally, if the defendant articulates a legitimate, nondiscriminatory reason, the burden shifts back to the plaintiff to demonstrate that the reason given is pretextual.

· Issue – If the Court rejects the defendants legitimate nondiscriminatory reason does the π automatically win?

· Holding – No. The plaintiff must still persuade the finder of fact that discrimination did in fact occur.
· Burden of Production – A party's duty to introduce enough evidence on an issue to have the issue decided by the fact-finder, rather than decided against the party in a peremptory ruling such as a summary judgment or a directed verdict. This is what the McDonnell Douglas Burden Shifting Analysis Created
· Burden of Persuasion - A party's duty to convince the fact-finder to view the facts in a way that favors that party.  In civil cases, the plaintiff's burden is usu. “by a preponderance of the evidence,” while in criminal cases the prosecution's burden is “beyond a reasonable doubt.” 
· “The question facing triers of fact in discrimination cases is both sensitive and difficult. The prohibitions against discrimination contained in the Civil Rights Act of 1964 reflect an important national policy. There will seldom be ‘eyewitness’ testimony as to the employer’s mental processes. But none of this means that trial courts or reviewing courts should treat discrimination differently from other ultimate questions of fact. Nor should they make their inquiry even more difficult by applying legal rules which were devised to govern ‘the basic allocation of burdens and order of presentation of proof.”
[bookmark: _Toc311135314]B. Mixed Motives Proof Structure
· Employer Fallback Provision – This is the Alamo claim for employers. If they know they are going to lose, they may try to prove mixed motives so the judgment will be limited.
[bookmark: _Toc311135315]Desert Palace v. Costa
· Mixed Motives Analysis – The Civil Rights Act of 1991 changed the standard so that now:
1.  When a plaintiff establishes that discrimination played a “motivating factor” in the employer’s decision, the plaintiff is entitled to judgment. Burden Shifts to the Defendant.
2. The defendant then has an opportunity to prove that it would have made the same decision absent the discriminatory motive.
a. If the defendant succeeds, the plaintiff is not entitled to any relief on her claim and the judgment effectively provides her with attorney’s fees for prevailing on the merits and possibly injunctive relief.
b. If the defendant doesn’t succeed, the plaintiff is entitled to full damages.
[bookmark: _Toc311135316]C. The “Cat’s Paw” Theory
[bookmark: _Toc311135317]Staub v. Proctor Hospital 
· Facts – The employee was a military reservist that had frequent commitments that required his employer to accommodate his schedule. The employee’s direct supervisors did not like dealing with his scheduling conflicts so they filed an adverse corrective action. This adverse corrective action went up the chain to the higher level personal with the power to hire and fire. The upper level personal relied on the corrective action in terminating the employee. The employee sued under the  Uniformed Services Employment and Reemployment Rights Act of 1994.

· The “Cat’s Paw” Theory – Holding an employer liable for the animus of a supervisor who was not charged with making the ultimate employment decision.

· The Cat’s Paw Theory Proof Structure – “[I]f a supervisor performs an act motivated by antimilitary animus that is intended by the supervisor to cause an adverse employment action, and if that act is a proximate cause of the ultimate employment action, then the employer is liable under USERRA.”
[bookmark: _Toc311135318]D. Pattern and Practice  
· Generally – Although most claims pursued under Title VII and the other antidiscrimination statutes are individual claims, the statutes also provide for class actions, and there is a considerable amount of law involving class claims. These claims can be broadly divided into three classifications:
1. Pattern or Practice Claims;
2. Claims that are defended under the statutory affirmative defense known as the BFOQ or bona fide occupational qualification; and
3. Disparate impact claims.

· Pattern or Practice Claims – Unconscious bias case
· Claim is one where discrimination is demonstrated to be “the standard operating procedure – the regular rather than the unusual practice.” – Teamster’s case: pg. 609, fn 4
· Usually proved with a combination of statistics & anecdotal evidence – needs to be statistically significant within 2 standard deviations – rules out that the difference is due to chance
· Employer can establish that the disparity is caused by a factor other than discrimination
· Not qualified		
· Not interested
· The defendant is left to argue either:  (1) the statistics were compiled improperly; or (2) do something like EEOC v. Sears – where Sears argued that women simply didn’t seek out the higher paying sales commission job (same thing with Home Depot)
[bookmark: _Toc311135319]Wal-Mart v. Dukes (Pattern and Practice & Rule 23 Requirements)
· Facts - About whether or not the court is willing to certify a class of 1.5 million plaintiffs (in class cases, its almost always duked out at the class certification stage) – This case spent 10 years at the Class Certification stage. Wal-Mart’s policy was to give local managers authority and discretion when it came to pay and promotion decisions. The plaintiffs claimed local managers’ discretion over pay and promotions is exercised disproportionately in favor of men, leading to an unlawful disparate impact on female employees.

· Proposed Class: “All women employed at any Wal-Mart domestic retail store at any time since December 26, 1998, who have been or may be subjected to Wal-Mart’s challenged pay and management track promotions policies and practice.”

· Class Certification Requirements
· Numerosity √ (“the class is so numerous that joinder of all members is impracticable”)
· Commonality – “there are question of law or fact common to the class” - X
· Typicality √ (“the claims or defenses of the representative parties are typical of the claims or defenses of the class”)
· Adequate Representation √ (“the representative parties will fairly and adequately protect the interests of the class”)

· The Commonality Requirement - Falcon – “Conceptually, there is a wide gap between (a) an individual’s claim that he has been denied a promotion [or higher pay] on discriminatory grounds, and his otherwise unsupported allegation that the company has a policy of discrimination, and (b) the existence of a class of persons who have suffered the same injury as that individual, such that the individual’s claim and the class claim will share common questions of law or fact and that the individual’s claim will be typical of the class claims.”
· Falcon suggested two ways in which that conceptual gab might be bridged: (Bridging the Gap)
· Policy of Discrimination – X
· “Merely showing that Wal-Mart’s policy of discretion has produced an overall sex-based disparity does not suffice.”
· “Significant Proof” – X
· The Expert testimony wasn’t worthwhile
· Statistical evidence was done improperly because it was done region by region (so it could be really bad discrimination at 10 stores that statistically effect 90 others)
· Anecdotal evidence is too limited (only 120 women from a particular region)

[bookmark: _Toc311135320]E. The Bona Fide Occupational Qualification (BFOQ) Defense
· “An employer may discriminate on the basis of ‘religion, sex, or national origin in those certain instances when religion, sex, or national origin is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise.” (NO RACE EXCEPTION)

· Generally –The defense allows an employer to determine that sex, or one of the other classifications, is reasonably necessary to the efficient operation of the business so that women would be unable to perform the job properly. The Supreme Court has always read this defense narrowly, and it is generally quite difficult for an employer to prevail on this defense.

· Examples:
· Dothard v. Rawlinson – Female guards were legitimately denied certain jobs – This was held to fall within the BFOQ defense because of security and privacy considerations.
· UAW v. Johnson Control – Females were kept out of certain jobs because they were worried about lead exposure – Court held that this was not acceptable.
· Southwest – Wanted sexy women flight attendants – Not allowed.
· Hooters? – Do you have to be a woman to be a “Hooter Girl?” Are they entertainment or are they servers? This case was brought by the EEOC, but was so unpopular they dropped it.
[bookmark: _Toc311135321]F. Disparate Impact  
· Note – Disparate Impact is Not actually written into Title VII, it’s a judicial creation from Griggs.
[bookmark: _Toc311135322]Griggs v. Duke Power 
· Disparate Impact Proof Structure (Pg. 624-627)
1. Plaintiffs must how that an employment policy has a “substantial adverse impact” on a protected group
2. Burden shifts to employer to show the practice is:
(a) job-related, and 
(b) consistent with a business necessity
3. Plaintiff can overcome employer’s showing by establishing: There is an alternative practice that would serve the employer’s needs without the adverse impact

· Substantial Adverse Impact:
· There is a significant statistical disparity between the proportion of women available in the workforce compared to those employed by defendant
· There is a specific, facially-neutral employment practice that is the cause of this disparity, and
· A causal nexus exists between the identified employment practice and the statistical disparity

· Ricci v. City of Newhaven – Didn’t hire fire fighters because they thought it would look bad to hire all white guys, so they disregarded the test results – Pg. 629
· Supreme Court – this is intentional discrimination because it was acting out of a concern with the racial distribution of the test results and they hadn’t determined whether the test was consistent with a business necessity.
[bookmark: _Toc311135323]G. Sexual Harassment Law  
· Two Types of Sexual Harassment:
1. Quid pro Quo – Sex is made a condition of employment
2. The Hostile Working Environment – 
a. Severe and pervasive harassment that:
i. Alters the convictions of employment
ii. Creates an abusive working environment
b. 2 Particular issues for HWE:
i. when is a hostile working environment created
ii. when is an employer liable for the actions of its employees (esp. supervisors)

[bookmark: _Toc311135324]Billings v. Town of Grafton
· Facts - Pervy boss kept on checking out his secretary and making suggestive comments
· Boss’s excuse: “Alternative intermittent exotropia” (he got diagnosed with an eye condition that he claimed made him check women out inadvertently)

· Hostile Working Environment: A Hostile Working Environment is created by:
· Unwelcome conduct that is,
· Both objectively and subjectively offensive:
· Environment that a “reasonable person” would find hostile or abusive
· Environment that the victim perceived to be hostile or abusive

· Test for Objectivity: “totality of the circumstances from the perspective of a reasonable person in the plaintiff’s position:’
· Frequency of the conduct
· Severity of conduct
· Whether it is physically intimidating or humiliating, or a mere offensive utterance
· Unreasonably interferes with employee’s ability to do his or her work
· NO ONE CIRCUMSTANCE IS REQUIRED & OTHER CIRCUMSTANCES MAY BE RELEVANT
· No physical touching required
· Propositioning, touching, sexual advances or overtly sexual conduct not required
· Courts in California and elsewhere make it clear that the conduct does not need to be motivated by sexual desire
· Not a “general civility code” for the workplace
· “The critical issue, Title VII’s text indicates, is whether members of one sex are exposed to disadvantageous terms or conditions . . . “

· Employer Liability:
1. General Rule, sexual harassment by a supervisor is not conduct within the scope of employment (Federal Law) – opposite in California
a. Why? - Not actuated even in part by a purpose to serve the employer
2. Negligence – the employer knew or should have known about the sexual harassment and failed to stop it.
3. Tangible Employment Action – the employer is liable for sexual harassment by a supervisor where the harassment resulted in a tangible employment action, regardless of whether the employer knew or should have know about the harassment.

· Employer Affirmative Defenses: if there is no tangible employment action:
1. The employer exercised reasonable care to prevent and correct sexually harassing behavior, and
2. The plaintiff employee unreasonably failed to take advantage of the employer’s preventive or corrective procedures or to avoid harm otherwise.


[bookmark: _Toc311135325]VIII. Immigrants & The Workforce
[bookmark: _Toc311135326]A. Undocumented Workers
[bookmark: _Toc311135327]Hoffman Plastic Compounds, Inc. v. NLRB
· Facts - They hired a worker who presented them with fake documents. The worker (and others) tried to spread information about unionizing. The employer fired the workers, which is in violation of the NLRA. 

· Key Issues:
· Are undocumented workers covered by the National Labor Relations Act (NLRA)?
· Does the remedy of back pay under the NLRA violate the Immigration Reform & Control Act (IRCA)?

· Procedural History:
· NLRB – Found Violation:
· Ordered the following:
1. Cease and desist from further violations of the NLRA
2. Post a detailed notice to its employees regarding the remedial order, and
3. Offer reinstatement and backpay to the four affected employees
· ALJ Compliance Hearing – This is where it comes out that Castro is illegal and presented fake documents
· Reversed – Found the Board precluded from awarding Castro backpay or reinstatement as such relief would be contrary to Sure-Tan and in conflict with IRCA.
· NLRB – Reversed with Respect to Backpay and said that Castro should get backpay up until the point where the employer learned that Castro was undocumented
· “the most effective way to accommodate and further the immigration policies embodied in IRCA is to provide the protections and remedies of the NLRA to undocumented workers in the same manner as to other employees.”
· Kind of makes sense when you think about it
· Direct appeal to Court of Appeals – Denied petition for review
· Supreme Court

· Holdings:
· Are undocumented workers covered by the NLRA? – Pg. 704-705
· Sure-Tan – Decided before IRCA, they were instead applying INA (which made it unlawful to be in the United States without authorization)
· “the NLRA applied to undocumented workers, reasoning that the immigration laws ‘as presently written’ expressed only a ‘peripheral concern’ with the employment of illegal aliens.”
· Backpay?
· No – Sure-Tan – Can’t have a remedy that is in violation of IRCA. There is no authority to give Castro a reinstatement and backpay

· Hoffman Has Not Been Widely Applied Widely
· Title VII applies to undocumented workers and backpay is ok (9th circuit said the big difference is that congress intended Title VII to have a strong private right of action as means of enforcement)
· Fair Labor Standards Act applies to undocumented workers and backpay is ok
· Worker’s Compensation applies to undocumented workers

[bookmark: _Toc311135328]Williams v. Mohawk Industries, Inc.
· Facts - Mohawk recruits and hires undocumented workers to depress legal workers’ wages in violation of RICO.

· RICO Claims: Four Elements in a RICO Claim: pg. 715
1. Conduct
2. Of an enterprise
3. Through a pattern
4. Of racketeering activity (violation of immigration laws in this case)
· But When You Bring It As A Civil Claim:
1. The requisite injury to “business or property”
a. There is a business relationship between the workers and Mohawk, and the injury is the depression of wages
2. That the injury was “by reason of” the substantive RICO violation
a. Proximate Cause
i. Plaintiff alleges a direct relationship between the depressed wages and plaintiff’s hiring of illegal workers
b. Statutory Standing
i. “We must evaluate whether the plaintiffs’ injury is sufficiently direct to give plaintiffs standing to sue for Mohawk’s alleged RICO violations.”

· Holding – The district court correctly denied Mohawk’s 12(b)(6) motion as it relates to the plaintiff’s federal civil RICO claim
[bookmark: _Toc311135329]B. English-Only Policies
· Before Starting:
· Is the English-Only policy a proxy for discrimination on the basis of race or national origin?
[bookmark: _Toc311135330]Maldonado v. City of Altus
· Facts - City banned speaking Spanish over the radio for three reasons:
1. Workers and supervisors could not understand what was being said
2. Non-Spanish speaking employees felt uncomfortable
3. Safety concerns surrounding heavy equipment

· Claims: Disparate treatment and Disparate Impact claims based on the existence of a “hostile working environment.”

· Evidence of Hostile Working Environment:
· Testimony about taunting and teasing relating to the Spanish policy
· Article about the mayor saying the Spanish language is garbage

· Disparate Impact Claim: “involve employment practices that are facially neutral in their treatment of different groups but that in fact fall more harshly on one group than another cannot be justified by business necessity.”
· District Court – Plaintiff did not show a PF case
· 10th Circuit – 
· It Disparately impacted the Latino employees – last third of 731
· “Here, the very fact that the City would forbid Hispanics from using their preferred language could reasonably be construed as an expression of hostility to Hispanics.”
· Business Necessity?
· No – the evidence of business necessity is too scant and shitty
· They had no documented problems
· They had no documented complaints
· No disruption of city business

· Disparate Treatment Claim: “A plaintiff must show, through either direct or indirect evidence, that the discrimination complained of was intentional.”
· They have already shown that there is sufficient evidence to support hostile working environment, so now they have to prove intent.
· Intent:
· We can prove intent by the rule itself
· Taunting
· Jury could reject ∆’s arguments

· Holding – “In our view, the record contains sufficient evidence of intent to create a hostile environment that the summary judgment on those claims must be set aside.”

[bookmark: _Toc311135331]Garcia v. Spun Steak Co.  
· Here the court upheld an English only policy because employees were using their native languages to harass other employees.
[bookmark: _Toc311135332]Gutierrez v. Municipal Court
· 


[bookmark: _Toc311135333]IX. Miscelaneous Topics
[bookmark: _Toc311135334]A. The Fair Labor Standards Act  
· Fair Labor Standards Act (1938)
· Passed under the new deal
· Sets up minimum wage
· Prohibits child labor
· Mandated payment of overtime, in attempt to spread employment

· Section 206 – The Minimum Wage
· CA: $9.00/hr ($10.00/hr effective January 1, 2016)
· Federal - $7.25/hr
· Only 3% of America works right at the minimum wage, but its buying power is less than it was in the 60’s. In 1968, the minimum wage was equivalent to $10.50 in 2014 dollars.

· Section 207 – Overtime
· Time and a half overtime after 40 hours in a week (California after 8 Hours in a Day)

· Section 203(m) – Tipped Employees
· If you make over $30/month in tips, it can be credited against the minimum wage (Not in California)

· Economic Arguments For Minimum Wage
· Against – Incentivizes not hiring low skill workers (like teenagers)
· Against – Actually lowers wages below the competitive mark
· For – Has advantageous ripple effect (increases everyone’s wages)
· Against – Basically a tax, a subsidy for low wage workers
· Against – Results in decreased hiring

· Analysis for FLSA Claims:
· Who Is Covered?
· Enterprise or Individual Coverage
· Employee v. Independent Contractor
· Economic Realities Test
· Trainee v. Employee
· Exempt v. Non-Exempt
· Coverage for Non-Exempt Employees
· Minimum Wage
· Overtime
· Meal/Rest Time (California)

[bookmark: _Toc311135335]B. Understanding Exemptions  
· Non-Exempt v. Exempt Workers
· Most workers are non-exempt. The FLSA is very broadly worded and exceptions are narrow. Thumb is on the scale in favor of finding an employee being non-exempt.
· Exempt workers – 
· Salaried employees (have to meet the salary basis) &
· Paid regularly on a weekly, or less frequent basis
· The predetermined amount cannot be reduced because of variations in the quality or quantity of the employee’s work
· Can’t consistently deviate and reduce people’s salary based on the amount of work the company is taking (like decreasing salary when its not Christmas at sales job)
· An exempt employee must receive the full salary for any week in which the employee performs any work, regardless of the number of days or hours worked
· Job duties requirements:
· Executives
· Primary Duty: Managing the enterprise, or managing a recognized department or subdivision
· Customarily and regularly direct work of at least two or more other full-time employees or their equivalent; and
· Authority to hire or fire other employees, or employee’s suggestions and recommendations as to the hiring, firing, advancement, promotion or any other change of status of other employees must be given particular weight.
· Administrators
· Primary Duty: The performance of office or non-manual work directly related to the management or general business operations of the employer or the employer’s customers; and
· The employees primary duty includes the exercise of discretion and independent judgment with respect to matters of significance.
· Professionals
· Primary Duty: The performance of work requiring advanced knowledge (work which is predominantly intellectual in character and requires the consistent exercise of discretion and judgment);
· In a field of science or learning; and
· Customarily acquired by a prolonged course of specialized intellectual instruction
· Creative Professional Employee Exemption
· Primary Duty: Performance of work requiring invention, imagination, originality or talent in a recognized filed of artistic or creative endeavor.
· California Requirements for Professionals
· Licensed or certified . . . and is primarily engaged in the practice of . . . law, medicine, dentistry, optometry, architecture, engineering, teaching, or accounting; or
· Who is primarily engaged in an occupation commonly recognized as a learned or artistic profession (scientists, artists, writers)
· Who customarily and regularly exercise discretion and independent judgment
· Outside salespeople
· Computer professionals
· Motion picture/Television workers

· Individual Coverage or Enterprise Coverage [interstate commerce]
· Individual coverage:  Enterprise has < $500,000 gross business; employee engages in production of goods for interstate commerce.
· Enterprise coverage:  Enterprise with two or more workers + $500,000 in gross business volume OR a public agency, hospital, or school

· Employer-Employer Relationship – Under the FLSA, the test favors employment (because they want broad coverage) – Burden on employer to prove they are not an employee.
· Goes back to the distinction we originally talked about, key case under the fair labor standards act is Heath v. Perdue Farms.
· Heath v. Perdue Farms: Pg. 815
· Parties
· Employees: Chicken Catchers
· Perdue: Poultry Processor
· Farmers: Third Parties
· Perdue was calling them independent contractors.
· 6 Factor “Economic Realities Test” (pg. 818-20)
· Control over manner of work - √
· Profit/loss - √
· Equipment - √
· Skill - √
· Permanence of the Relationship - √
· Integral to the Employer’s Business - √
· Holding – Court held that they were employees

· Joint Employer Doctrine:
· Definition:  An employer is anyone “acting directly or indirectly in the interests of an employer in relation to an employee.”  Section 203(d).
· Apply the economic realities test to each alleged employer.  Just because one meets the definition, does not mean more cannot.

[bookmark: _Toc311135336]C. California Overtime and Meal and Rest Break Law  
· Applicable Laws and Agencies (No exhaustion of administrative remedies required (except government employees))
· California
· California Labor Code
· Industrial Welfare Commission Wage Orders
· Created in 1913
· Amended in 1973
· Defunded in 2004 (but still apply)
· Overseen by DLSE (Department of Labor Standards Enforcement)
· Federal
· FLSA
· Overseen by DOL

· California Labor Code and Wage Orders:
· California employees performing work within California
· California employees performing work outside California
· Also applies to any employee doing work in California
· Court has only ruled on overtime 
· Sullivan v. Oracle Corp., 51 Cal. 4th 1191 (2011).

· Trainee v. Employee – pg. 823 (I think)
· Blatt and Hurst – Really old case about railroad companies
· DOL Fact Sheet #71 (2010) – For courts this provides the best guidance for determining Employee v. Trainee: Sets out Six Criteria (Pg. 824)
1. The internship, even though it includes actual operation of the facilities of the employer, is similar to training which would be given in an educational requirement
2. The internship experience is for the benefit of the intern
3. The intern does not displace regular employees, but works under close supervision of existing staff
4. The employer that provides the training derives no immediate advantage from the activities of the intern; and on occasion its operations may actually be impeded
5. The intern is not necessarily entitled to a job at the conclusion of the internship
6. The employer and the intern understand that the intern is not entitled to wages for the time spent in the internship.
· Black Swan Case (Fox Searchlight)– Addresses the supreme court case, which pulled the DOL factors from the case.
· Job Duties – Regular work (like picking up checks, getting lunch orders, moving office furniture . . .)
· When they applied the DOL factors they found that it was not educational
· Just because you pick up skills being there, doesn’t mean you were taught anything
· Any benefit was incidental
· The primary beneficiary was the company, they would have had to had hired employees to do the work otherwise
· There was an immediate advantage to the company
· They were not going to get hired, so this weighed in favor of the employer
· Everyone did understand that they were not getting paid
· They found that the unpaid interns should have been treated as employees
· Wayne Case – Publisher case (Cosmopolitan magazine)

· Both The Cosmo and Black Swan Case went up on appeal to the Second Circuit – The Second Circuit adopted the Primary Beneficiary Test, where they more or less focused on who was the primary beneficiary of the position

· Calculation of Overtime
· California is more protective:
· Daily – 1.5x regular rate for over 8 hours in a day (and first 8 on the 7th day); 2x regular rate for more than 12 hours in a day (or over 8 hours on 7th day)
· Weekly – 1.5x regular rate for hours over 40
· But you don’t get to double count
· Federal:
· 1.5x regular rate for hours over 40 in a week (no daily or double-time requirements)
· Hypo:
· Employee worked: (at $10 per hour)
· Monday – 8 hours
· Tuesday – 9 hours
· Wednesday – 9 hours
· Thursday – 8 hours
· Friday – 9 hours
· Saturday – 0 hours
· Sunday – 0 Hours
· Total for the week: 43 hours
· 1.5 x 3 hours = 4.5 x $10 = $45 overtime pay ($445 total)

· What Counts as “Hours Worked”
· California – Hours worked means the time during which an employee is subject to the control of an employer, and includes all the time the employee is suffered or permitted to work, whether or not required to do so . . .”
· FLSA – Generally consistent with CA. 

· On Call Time: Will be counted depending on these factors:
· On premises living requirement
· Geographical restrictions
· Frequency of the calls
· Restrictiveness of response time
· Ability to trade on-call responsibilities
· Whether use of a pager could ease restrictions; and
· Whether the employee actually engaged in personal activities during call in time





Garcetti - What was the Speaker's Role in Making the Statement?


Statement Pursuant to Official Duties.


No First Amendment Protection


Expression of Personal Views.


Myers - Was it a matter of legitimate public conern? (Rankin, Roe, Bland)


Yes.


No. No First Amendment Protection


Pickering - Blances EE and ER's Interests
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