I. BACKGROUND
a. In the Beginning

i. Employment law originated in contract and property law

ii. Employer and employee were free to contract however they wanted to protect their liberty interest

iii. Because of the imbalance in bargaining power, employees collected their power in unions
b. First Employment Statutes

i. First statutes regulating employment focused on protecting collective bargaining rights

1. Focus was on the collective
2. Examples
a. NLRA: Stated that it was the policy of the US to encourage workers to organize. Gives right to form unions, bargain collectively, and opt out. Forces workers and employers to work out differences. Forces employers to negotiate w/ unions
b. FLSA – See section IV
c. Sometimes different labor policies conflict
i. NLRA v. IRCA (Hoffman Plastic Compound v. NLRB)
ii. FLSA v. IRCA (Zavala v. Wal-Mart Stores)
ii. Court’s Response

1. Lochner v. New York (1905)

a. Sup Ct invalidated law regulating amount of hours an employee could work

2. West Coast Hotel v. Parish (1937)

a. Court upholds minimum wage law for women
b. Recognized unequal bargaining power
c. This opened the door to statutes regulating employment
d. Policy: If people had more money, they would spend it and stimulate the economy
c. Now

i. Collective bargaining has declined
1. Why?
a. Shift form industrial production to white collar and service work
b. Rise in automated labor (workers are fungible)
c. Shifting demographics, more transitory work force
d. Decreased expectations of tenure
e. Globalization and outsourcing
f. Employers resist NLRA w/ hardball tactics
g. Union leaders got lazy
ii. We are back to the day when individuals primarily negotiate their own employment contracts

iii. BUT state and federal statutes set a baseline of minimum employment standards

1. Essentially, statutes fill the role of protecting employees left by the decline of unions
d. Sources of Employment Law

i. Contract

ii. Tort

iii. Statutory
II. CONTRACT AND EMPLOYMENT LAW

a. Contract At-Will

i. General Rule: All employers may dismiss their employees at will, be they many or few, for good cause, for no cause, or even for cause morally wrong, without being thereby guilty of legal wrong. (Payne v. The Western and Atlantic RR Co.)
1. Default rule for contracts for indefinite periods (Savage v. Spur Distributing Co)
ii. Rationale
1. Symmetry between employer and employee in that both can end employment relationship for any reason
2. Values employer’s property rights in their business
3. Supports capitalism in that it allows businesses to adjust to market conditions
4. At this time, employers were more connected to the community while workers were more transitory
5. At the time, people stayed in the same jobs for longer periods of time. 
b. Contracting around the at-will presumption

i. Rationale

1. Employees – more job security
2. Employers – more stable work force (bargaining chip for better workers)
a. Employers have trouble enforcing term contracts. They can get damages but not injunction.
ii. Express Agreements
1. Written
a. Contract for specified term
i. RULE: If the contract is for a specified term, it is NOT contract at will. It is for cause.
1. MOST JDXs: Require a minimum term for at will to be abrogated
a. E.g. Cal Labor Code 2924 sets it as 1 month
ii. Definition of “for cause
1. Default Rule: A willful breach of duty by an employee in the course of his employment or the employee’s habitual neglect or the employee’s continued incapacity to perform his duties
a. Economic factors—>layoffs?
i. Not enough to justify firing “for cause” 
2. What if the contract defines “for cause”
a. Courts will enforce it as written (Guilliano v. Cleo Inc.)
b. ASK WATERSTONE: What about written contracts for indefinite terms with express “for cause” provisions?
c. Remedies
i. If ER breaches contract and no liquidated damages provision or severance clause, EE gets normal contract damages (including duty to mitigate
1. Liquidated damages v. severance clause
a. Liquidated damages must not be so excessive that they constitute a penalty. They must be a reasonable approximation of the potential damages that would result from breach at the time the parties entered into the contract (Guilliano v. Cleo Inc.)
b. Severance clauses do not have these limitations
ii. If EE breaches contract, ER can get cost of replacement worker but typically not an injunction for specific performance
2. Oral
a. Strict Rule: Employee must usually provide additional consideration for promise only to be fired “for cause” (Savage v. Spur Distributing Co.)
i. Additional consideration was historically narrowly defined: waiving personal injury claim or giving up competitive business (Savage)
ii. Now, it is easier to get around employment at-will, but courts will still look at if “for cause” was bargained for (Toussaint v. Blue Cross & Blue Shield of Mich.)(Rowe v. Montgomery Ward)
1. NOTE: Courts may make assumptions on whether a promise was bargained for based on the economic class and concomitant bargaining power of the plaintiff (Compare Toussaint and Rowe)
iii. Implied Agreements

1. Employee Handbooks & Manuals
a. Contract Justification
i. Unilateral contract theory (Anderson v. Douglas & Lomason Co)
ii. Employee provides consideration by continuing work (Wooley v. Hoffmann-La Roche Inc).
iii. RULES
1. Most JDXs
a. EE Handbooks may be deemed contracts if sufficiently specific and an employee would reasonably regard it as a contract
b. BUT Most courts will enforce a prominent and clear disclaimer stating manual is not a contract and does not guarantee just cause (Anderson)
2. Some JDXs
a. Require employee to have read the handbook in order to have claim
3. ALSO, Waterstone left open possibility that some courts may not enforce disclaimer
b. Policy rationale for enforcing employee handbooks/manuals
i. Employee handbooks are a way for ER to deter collective bargaining by getting EEs to believe they have plenty of rights already
ii. ER’s shouldn’t have it both ways: a work force motivated by promises of job security without the obligation to provide it
c. Modifying Employee Handbooks
i. MOST JDXs: In a K without a fixed time period, the employer can modify unilaterally an employee handbook after reasonable time and it doesn’t interfere with any vested benefits. (Asmus v. Pacific Bell)
ii. SOME JDXs: ER cannot terminate or modify a unilateral employment contract w/out EEs express knowledge and consent.
1. ER would have to give additional consideration and EEs would have to accept.
2. Implied-in-fact-agreements
a. Definition: Agreement for job security based on the whole course of dealings between the parties
b. Factors (Pugh v. See’s Candy)
i. Personnel policies or practices

ii. Years of service

iii. Actions or communications by the employer reflecting assurances of continued employment

iv. Practices of the industry involved.
c. Policy

i. Again, EE’s should not get the benefits of such agreements w/out them being enforceable

ii. Sensitivity about older workers

1. Older workers have gained interest in their jobs

2. They are more vulnerable because they often cost more

3. They have difficulty finding other work since their skills have often become very specialized

c. Pros and Cons of Contract at Will
i. Purposes of a default rule

1. Positive (Normal) Default

a. Default rule should reflect what most parties want to reduce transaction costs

2. Negative Default

a. Default rule should require people to contract around it so that they express what they really want
ii. Pros of Employment at will
1. Cheap rule to administer

a. Not need for contract. Everyone knows what to expect

b. Clear rule that minimizes litigation

2. Market factors make it fair

3. Gives EEs and ERs more freedom and flexibility
iii. Cons of Employment at will

1. Information asymmetries

a. EEs thinks they have more rights than they do

i. This gives ERs the benefit of EE motivation without having to give them job security

2. Failure as a negative default
a. EE’s may be reluctant to bargain for job security even though they want is because they are afraid they will look like slackers.
iv. Attempts to change the default rule
1. Model Employment Termination Act

a. Set default rule as for cause

b. Not adopted by many states

2. Montana has for cause default rule

III. TORT LAW, PUBLIC POLICY, & EMPLOYMENT
a. Tort Law v. Contract Law
i. Plaintiff can get more damages under tort law

1. Not limited to compensatory damages

2. P can get pain and suffering and punitive damages

ii. Purpose of Contract Law is to effectuate the intent of the parties

1. The law is controlled by what the parties bargained for

iii. Purpose of Tort Law is to protect the public

1. Parties cannot contract in a way that violates tort law

b. Wrongful Discharge in Violation of Public Policy
i. Recognized in most JDXs

ii. Termination must violate some public policy

1. What type of policy qualifies?

a. MOST JDXs

i. The public policy must be articulated in the constitution (Fed or state), statute, regulation, or judicial holding

1. It may be enough to point to a statute and say that the termination violated the spirit of the statute (Gantt v. Sentry Insurance)

2. Rules of Professional Conduct may work (Kirk v. Mercy Hospital Tri-County)

b. SOME JDXs (E.g., Illinois)

i. EE must only articulate some form of public good or civic duty

ii. Illinois S.C. defined it as “what is right and just”

2. Is the policy sufficiently “public”? (Hayes v. Eateries, Inc.)
a. VOID IF CONTRACTED FOR TEST (CA) (Foley v. Interactive Data Corp)

i. If the parties had contracted for the conduct or forbearance, would the contract be void?

3. Does violation of public policy have to be actual?

a. Most JDXs only require a good faith belief (Phipps v. Clark Oil)
iii. Usual Claim Categories

1. Refusal to do an unlawful act (Petermann – refusal to falsely testify)

2. Vindicate a statutory right 

a. E.g., file a workers comp claim (Frampton)
b. BUT, some statutes have anti-retaliation provisions and if statute provides for its own remedy, some Cts hold it preempts tort (see below)
3. Performing a public duty (Nees – Jury Service)

4. Whistleblowing (incl. complaints under Title VII)
a. Does plaintiff have to complain to authorities or does an in-house complaint satisfy this?
b. SPLIT
i. Some states: P must complain internally first
ii. Some states: Complaining internally is enough
iii. Some states: P must file official complaint with the authorities
iv. Preemption?

1. Wehr Rule: 
a. P needs a lack of another remedy to bring a tort claim for wrongful discharge in violation of public policy.

2. Amos Rule: 
a. A statutory remedy does not necessarily preclude a wrongful termination claim. The Court needs to look at the statute and decide if the legislature intended to preempt state law claims.
i. May depend on if remedies for each are different?

1. E.g., in Amos, statute did not allow EE to quit job and sue. Instead, he had to stay on job and sue for back pay. 

c. Statutory Protection for Whistleblowers
i. Issues
1. Do statutes require that whistleblowing protect third parties or public?

2. Is risk of serious harm necessary? 
a. Historically, yes, but see Sarbanes-Oxley

3. Physical harm required rather than just financial harm?

a. Courts go both ways. Again, see SOX.

4. Does the statute report only external reporting or internal reporting also?

5. Is the EE required to be right or only have to be acting in good faith?

ii. Sarbanes-Oxley Act (SOX)
1. History
a. Enacted because of the Enron scandal

2. Function
a. Prohibits employers from terminating employees for reporting conduct they reasonably believed constituted fraud to shareholders, violations of federal law, or SEC regulations.

3. Rule
a. Reported fraud must relate to securities (Day v. Staples, Inc.)

iii. After Statutory Analysis
1. Also see if there is a tort claim for WDIVPP
d. Intentional Infliction of Emotional Distress
i. IIED Contexts
1. IIED claim is tacked on to statutory claim or other common law claim
a. E.g., tacked on to discrimination claim

2. Tort claim in and of itself
a. Most cases involve the firing of the EE
ii. Elements
1. Outrageous (unnecessarily demeaning) conduct

a. How outrageous does it have to be?

i. Outrage must exceed all possible bounds of decency and be utterly intolerable in a civilized community (Wornick Co. v. Casas)

b. But does the special relationship between ERs and EEs change standard of outrageousness?

i. JDX SPLIT

1. Bodewig v. K-Mart: Standard for outrage is lowered in the employment context because of the power dynamics in the workplace

a. Bodewig court actually considered employment context in intent prong, but now courts consider it under outrageousness.

2. Hollomon v. Keadle: Standard of outrage is higher in the employment context (tort is narrowed) because courts do not want to undermine employment at will or interfere with the discretion of the EE to run his/her business.

c. Subjective state of the P taken into account?

i. Depends on JDX

1. Hollomon Ct required D to know or that D should have known of P’s delicate state before considering it.

2. Intent to cause emotional distress (or recklessness about whether emotional distress will result)
3. Actual and proximate cause of emotional distress
4. Severe Emotional Distress
a. Holloman standard: So severe that no reasonable person could be expected to endure it

b. Is the subjective state of the P taken into consideration?

i. Depends on the JDX

1. In Hollomon, Ct requires that the D to know or should know of P’s delicate state before considering it.

e. Privacy
i. Public Employee?
1. 4th Amendment Analysis
a. Was there a search or seizure?

b. Was the search or seizure unreasonable?

i. Did it infringe on a reasonable expectation of privacy? (O’Conner v. Ortega)
1. Subjective expectation of privacy

2. Reasonable expectation of privacy

a. Depends on employment context: policies, norms, etc.

i. BUT just because something is actual practice does not mean EE has no expectation of privacy. Should also consider social norms. 
ii. Implied agreements between ER and EE may establish REP even when EE has contrary policy (Quon v. Arch Wireless)

c. Was the search justified?

i. Balance of interests (reasonableness test)

1. EE’s interest in privacy (REP) v. gov’t interest of supervision, control, and efficient operation of the workplace

ii. Two prong analysis

1. Search must be reasonable at its inception

2. Search must be reasonable in its scope

ii. Private Employee?
1. Intrusion upon seclusion (K-Mart v. Trotti)
a. ELEMENTS

i. Intentional Intrusion

ii. Upon the seclusion of another 

iii. As to which that person has a reasonable expectation of privacy

1. To avoid liabilities, ERs often establish policies in which EEs have no REP

iv. The intrusion is highly offensive to a reasonable person

v. And the intrusion was unjustified

1. Most JDXs require this last element but not all.

b. Policy Issue

i. Should parties be able to contract for less privacy
2. Public disclosure of private facts (Borquez v. Robert C. Ozer)
a. ELEMENTS

i. Publicity

1. Standard: Info must be broadcasted to a group of people

2. Lesser standard in employment context?

a. Some JDXs 

i. Reason that the special relationship between ER and EE allows the tort to lie when the disclosure is only to other coworkers and decision makers in the workplace. (Borquez)

b. Other JDXs

i. Always require widespread broadcast

ii. To a matter concerning the private life of another

iii. That is highly offensive to a reasonable person

iv. And not of legitimate concern to the public

f. Privacy and Wrongful Discharge
i. Contexts
1. EE fired for private activity at work (Smyth v. Pillsbury)
a. EE potentially has 2 claims, one for intrusion upon seclusion and the other for WDIVPP w/ the public policy being privacy

2. EE refused intrusion on EE’s privacy and is terminated (Luck v. S. Pac. Trans. Co)
a. E.g., drug testing

b. EE only can argue WDIVPP b/c privacy never invaded
3. EE brings a WDIVPP claim, the public policy being privacy
ii. Analysis

1. Does P have to prove P has a viable privacy claim
a. MOST STATES: If P had a good faith belief her privacy was violated, this satisfies this

b. SOME STATES: If P had no REP re the activity, neither claim is viable, because P’s termination did not violate public policy (Smyth v. Pillsbury)
2. Is the policy of privacy sufficiently public?
a. MOST JDX will find that “privacy” is not a sufficiently “public” policy under the void if contracted for test (Luck v. S. Pac. Trans. Co) 
b. BUT should Cts apply the void if contracted for test to public policy in state constitutions (Luck dissent)
iii. The problem of consent (Jennings v. Minco Tech Labs)
1. ER requires EEs to submit to unreasonable searches or be fired 

2. If EE submits to searches to keep her job, MOST COURTS will say she consented to the test and thus cannot claim intrusion upon seclusion
3. If EE quits to avoid test, EE cannot bring WDIVPP claim b/c EE was not terminated nor can they bring a privacy tort b/c their seclusion was not intruded.

4. EE can refuse, be fired, and bring a WDIVPP claim, but MOST COURTS will find that the policy of privacy is not sufficiently “public”

g. Off-duty conduct and associations
i. Look at 
1. Contract
a. Including implied contract theories (Rulon-Miller v. IBM)
2. Public Policy Tort
a. Probably only viable if off-duty activity is political activity
3. Right to Privacy in State Constitution
4. Statute
5. Discrimination
ii. Statutes
1. Construction required to find out if activity is covered
a. Romantic relationships not considered “recreation activities” by the NY Court of Appeals (New York v. Wal-Mart Stores)(McCavitt v. Swiss Reinsurance America Corp.)
h. Testing
i. Drug Testing
1. Public EE?

a. It is a search for 4th A purposes. (Skinner v. Railway Labor Executives’ Association)

b. Was the search unreasonable?

i. Safety interest justifies search at inception (Skinner)
ii. See above for rest of the analysis
2. Private EE?

a. Contract

b. Public Policy Tort

c. Right to Privacy in State Constitution

i. About 7 STATES have privacy guarantees without requiring state action in their constitutions OR allow the intrusion upon seclusion tort (below) for drug testing

1. RULE: Drug testing programs must be reasonably related to a legitimate employer interest

2. ASK WATERSTONE: Do all of these states have privacy right in state Constitution w/out state action requirement or some have this and some of the CL tort for drug testing?

a. Does this mean if you have a private actor privacy right in state constitution, there is this restriction of drug testing?

i. NO. More states have private actor privacy constitutional provisions than this limitation on drug testing.

d. Statute

i. About HALF THE STATES have laws regulating drug testing of private EEs

ii. Types of laws

1. Some states: Procedural safeguards

2. Some states: Strict controls over who finds out about the results

3. Some states: Limit ER’s liability for drug testing 
e. Intrusion Upon Seclusion

i. 7 STATES RULE: Drug testing programs must be reasonably related to a legitimate employer interest
f. Public Disclosure of Private Facts
ii. Genetic Testing
1. ADA Protection
a. PROBLEM: Definition of disability is narrow. Genetic predisposition not a disability yet

b. Regarded as claim?

i. Courts interpret this as requiring ER to regard EE as currently having a disability

c. ASK WATERSTONE about reference to ADA prohibition of genetic testing in review sheet

2. Discrimination
a. Some racial groups are more predisposed to certain disabilities

b. Screening may be race-based

3. State laws
a. 34 states have state laws protecting against genetic discrimination

4. Genetic Information Non-Discrimination Act (GINA)
a. Federal law that now prohibits health insurance companies and employers from doing genetic testing.

iii. Personality Testing (Soroka v. Dayton Hudson Corp.)
1. RULE
a. The information collected has to be necessary to achieve the purpose for which the information has been gathered.

b. Other formulation: Employer must have “compelling interest” and the test must serve a job-related purpose (Soroka v. Dayton Hudson Corp.)
i. NOTE: Similar to strict scrutiny

iv. Employer Monitoring
1. Methods

a. Breaking down hours

b. Time clock control

c. Breaking down components of the job

2. Effect

a. Impacts EE independence and dignity 

i. ASK WATERSTONE what the name of documentary was

IV. DISCRIMINATION
a. Policy Foundation
i. Purpose of Discrimination Law
1. To redistribute power to historically disadvantaged groups
ii. Rationale
1. It is bad for society to have an underclass
b. Title VII
i. Statute Section
1. Main prohibition of discrimination in Section 703(a)(1)

ii. History
1. Purpose

a. Eliminate those discriminatory practices and devices which have fostered racially stratified job environments to the disadvantage of minority citizens (McDonnell-Douglas Corp v. Green)
2. 1991 Amendments

a. Allowed jury trials for monetary damages (cap at $300,000)
i. Before this, EEs could only bring claims in equity for back pay and injunctive relief which could only be in front of a judge
b. Codified Disparate Impact
i. After USSC limited claim in Ward’s Cove
iii. Procedure
1. Covered ERs

a. Must have more than 15 EEs
2. Filing a claim
a. Plaintiff who wants to file a Title VII claim must first file a complaint with the Equal Employment Opportunity Commission (EEOC), the agency responsible for enforcing the law.
i. Must be 180 days after a discrete adverse employment action
1. Ct held that in pay discrimination cases, each paycheck is not a discrete adverse employment action (Ledbetter v. Goodyear Tire)
2. But in the Ledbetter Equal Pay Act, Congress nullified this rule and established that each check of discriminatory pay is discrete employment action.
b. EEOC investigates and either decides to proceed against the ER
i. Hardly ever happens
c. OR issues a no cause determination and right to sue letter
iv. Disparate Treatment Claims (intentional discrimination) 
1. Direct Evidence Claims

a. If P shows direct evidence of discrimination
i. E.g. D told P “we don’t hire women”
b. Burden shifts to D to offer any available defenses (see BFOQ)
2. Claims Based on Circumstantial Evidence

a. PRIMA FACIE CASE (McDonnell-Douglas v. Green)
i. P is a minority

ii. P applied and was qualified for a job for which the employer was seeking applicants

1. Purpose: eliminates the possibility that P wasn’t hired because P was not qualified

iii. Despite P’s qualifications, P was rejected

iv. After P’s rejection, the position remained open and the employer continued to seek applicants from persons of P’s qualifications.

1. Purpose: eliminates the possibility that P wasn’t hired because there was no longer a job available

b. BURDEN OF PRODUCTION SHIFTS TO D
i. To articulate a legitimate, nondiscriminatory reason for the employee’s rejection

1. The D needs to produce admissible evidence that, if believed, would be legally sufficient to justify a judgment for defendant.
a. What if reason is avoiding liability for disparate impact discrimination?
i. D must show an objective, “strong basis in evidence” that it would be found liable for disparate impact discrimination had it not taken the contested action (Ricci v. Stefano)
ii. If D fails to do this, P wins.
c. BURDEN SHIFTS BACK TO PLAINTIFF TO SHOW THAT D’S REASON IS PRETEXTUAL, OR
i. If P fails to do this or show mixed motive, D wins.
ii. If P shows D’s reason is Pretextual
1. P is not automatically entitled to JMOL. P still has the ultimate burden of proving discrimination (St. Mary’s Honor Ctr v. Hicks)
a. REASONING: After D meets burden of production, presumption drops out. Just because P shows that D’s reason is pretext does not mean that the real reason was discrimination (D might not have liked P’s shoes)
b. DISSENT: This rule benefits ERs who lie in court!
2. Evidence of pretext is enough to sustain a jury verdict for P (Reeves v. Sanderson Plumbing)
3. It is unclear whether showing pretext is enough to get P passed summary judgment in every case
d. P CAN SHOW THAT DISCRIMINATION WAS A MOTIVATING FACTOR IN ER’S DECISION (§ 703(m))
i. P does not need to show this through direct evidence (Desert Palace Inc. v. Costa)
ii. SOME COURTS
1. P can argue both theories in the alternative (or change their theory after the D’s case in chief. E.g., after D articulates non-discriminatory reason, P can argue pretext or mixed motive.
a. What about both in the alternative? ASK WATERSTONE
iii. OTHER COURTS
1. P must allege mixed motive from the beginning to get mixed motive jury instructions
iv. D’S AFFIRMATIVE DEFENSE

1. If D shows that it would have made the same decision in absence of the impermissible motivating factor (Price Waterhouse)…
2. Remedies are limited to declaratory relief, certain injunctive relief, and atty’s fees/costs
a. No backpay
v. Retaliation Claims (Section 704(a))
1. EE engaged in protected opposition to discrimination

a. Unclear if it needs to be a formal complaint
2. The EE Suffered a materially adverse employment action
a. MATERIALLY: The retaliation might have dissuaded a reasonable worker from making or supporting a charge of discrimination.
i. Depends on context
3. A causal connection between the protected activity and the adverse employment action
a. Some courts will allow juries to infer causal connection if there is a short period of time between the protected activity and the retaliatory act.

4. The P DOES NOT need to prove the underlying discrimination claim
a. P needs reasonable good faith belief that discrimination existed
vi. Pattern or Practice Claims (intentional discrimination)
1. Prima Facie Case

a. P has to that the percentage of class members in the labor force employed in the position is outside two standard deviations of the percentage of non-class members in the labor force employed in the position. (Teamsters case)
2. Burden shifts to D

a. D can challenge statistics, AND/OR
b. Show that the group challenging the practice is not interested in or qualified for the job
3. Remedies
a. Pattern/Practice claims allow compensatory damages and punitive damages while disparate impact allows no damages, only injunctive relief
i. BUT injunctive classes not entitled to compensatory damages (Dukes v. Wal-Mart).
1. They can however get punitive damages.
4. ASK WATERSTONE: Do we have to no procedural requirements for class actions
vii. BFOQ Defense (Section 703(e))
1. Occurs when ER has facially discriminatory policy

a. ER expressly excludes women or minorities
2. EE can escape liability by showing that characteristic is a bona fide occupational qualification

a. STANDARD: Reasonably necessary to the efficient operation of the business so that members of the excluded class would be unable to perform the job properly. 

i. Must be job related (UAW v. Johnson Controls)

1. E.g., it cannot be based on protecting excluded class members or avoiding litigation (Id.)

3. BUT race can NEVER BE a BFOQ
a. Expressly precluded by statute

b. National origin?

i. Undecided

viii. Disparate Impact (unintentional discrimination)(Section 703(k))
1. Prima Facie Case
a. P must show specific, neutral practice (Joe’s Stone Crab)

i. Practice must be neutral (Id.)

ii. Can be a subjective practice such as interviews or decentralized management policies (Dukes)
b. And that the practice has caused a disparate impact

i. Shown through statistical evidence

1. Compare the percentage of minorities who have passed through or can be predicted to pass through gateway vs. percentage of non-minorities have passed through. (Griggs v. Dukes Power Co.: 34%/12% & 58%/6%)

a. Can apply the 2 standard deviations rule

2. 80% Rule

a. If minorities come in at less than 80% of the non-minority group, there is a disparate impact
3. EEOC Validation Study

a. Can be used to show that a certain test correlates with job performance (Ricci v. Stefano)

2. Business Necessity Defense
a. D must show (affirmative defense) that the disputed practice is job related and consistent with business necessity

i. In other words, D must show it provides valuable, job-related information

3. Burden Shifts Back to P
a. P can still prevail by presenting a less discriminatory alternative employment practice that would serve the ER’s needs and the D refuses to adopt the practice (Albemarle Paper Co. v. Moody)
4. Remedies
a. Equitable claims so NO damages

b. Injunctive relief and back pay (ASK WATERSTONE)
c. ALSO, no jury, always in front of judge

ix. Sexual Harassment
1. Quid Pro Quo Harassment
a. Unwelcome request for sexual favors by a supervisor

i. Supervisor: Someone with at least apparent authority to take employment action

b. Request refused

c. Adverse employment decision or loss of tangible job benefits

d. Causal connection between refusal and adverse employment decision

2. Hostile Work Environment
a. Sexual advances, verbal or physical conduct of a sexual nature, or harassing conduct 
b. Done on the basis of sex (or another protected trait)

i. Does not need to be about sexual desire but easier to tell harassment is on the basis of sex when it is infused with sexual desire (Oncale v. Sundowner Offshore Svs.)

ii. ER who harasses both genders equally does not raise sex harassment claim (Lack v. Wal-Mart)

iii. Same sex okay as long if on the basis of sex (Oncale)
iv. Harassment on the basis of sexual orientation is not actionable (Spearman v. Ford Motor Co.)
1. But see Rene v. MGM Grand
a. 9th Circuit focuses on behavior rather than motivation

2. And P may have remedy under state law

c. Conduct is unwelcome
i. Burden on the plaintiff

ii. Look at the totality of the circumstances (Meritor Savings Bank v. Vinson)

1. P’s provocative dress is relevant (Id.)

2. Simple civility does not equal invitation to sexual discourse (Bales v. Wal-Mart)

d. Unreasonably interferes with the P’s work or creates an intimidating, hostile, or offensive work environment

i. Must be severe or pervasive enough to alter the terms and conditions of employment

1. Subjective component

a. P does not need to show severe psychological injury

b. P just needs to show that P was subjectively offended

2. Objective component

a. DEBATE BETWEEN REASONABLE PERSON STANDARD AND REASONABLE WOMAN STANDARD

i. MOST COURTS use reasonable person standard but must look at context

3. Employer Liability for Sexual Harassment
a. Harassment by a Supervisor

i. Quid Pro Quo

1. Vicarious liability (Burlington Indus. V. Ellerth) 

2. What if P submits to request for sexual favor and is spared adverse employment action?
a. Courts still usually find vicarious liability in those situations (Jin v. Metropolitan Life Ins.)

i. ASK WATERSTONE IF THIS IS OKAY

ii. Hostile Work Environment

1. Presumption of liability

2. Affirmative Defense (Burlington Indus.)
a. They had reasonable policy prohibiting harassment and a complaint procedure for reporting and investigating it 

b. AND plaintiff failed to use or to take other efforts to reduce or end harm.
3. Rationale for affirmative defense

a. It encourages ERs to have sexual harassment policies

b. Title VII intended to encourage self compliance on part of ERs

b. Harassment by coworkers

i. Negligence standard

1. ER knew or should have known about the harassment AND

2. Did not stop it

a. ASK WATERSTONE: What if they took efforts to stop it but it continued? Prompt and remedial standard?

c. Harassment by 3d parties (customers)
i. Negligence standard, BUT

ii. ERs only required to remedy situations that they can control

1. Customer behavior may be beyond their control

4. Damages
a. Under Title VII, damages limited to lost wages, plus compensatory and punitive damages subject to cap of $50K – 300K, depending on size of ER.
c. Disability Discrimination
i. Policy Discussion
1. Perceptions of Disabled People
a. ERs

i. Disabled EEs are more expensive

ii. Disabled EEs will scare customers away

iii. They won’t do the job as well as others

iv. They will make other EEs uncomfortable

v. Increased risk of civil liability

vi. Medical expenses (if providing health care coverage)

vii. Dangerous to themselves and others

viii. Feel that being forced to change the way a job is performed (reasonable accommodation) infringes on their autonomy

1. More tension w/ employment at will

b. EEs

i. Tend to assume the most extreme form of disability

ii. Feel more comfortable w/ disabilities that are not as apparent

iii. Mental disabilities are more stigmatized than others

2. The Social Model of Disability
a. Often, it is not the impairment that is disabling

b. It is society’s response (or lack of response) to the impairment that is disabling

ii. History
1. Before 1991, ERs could blatantly discriminate on the basis of disability
2. In 1991, Congress passed the Americans with Disabilities Act (ADA)
3. Under the Constitution, disabled individuals get rational basis review (City of Cleburne)
iii. Analysis
1. Is ER covered by ADA?

a. ERs with more than 15 EEs
2. Is the EE protected by ADA?
a. Disabled?

i. Physical or mental impairment that substantially limits one or more major life activities

1. Sutton v. United Air Lines, Inc. 

a. USSC said that individual must be considered in his/her mitigated state

b. NOTE: Terrible test case. Blind airline pilots!

2. BUT Congress explicitly overruled Sutton in ADA Amendments Act 

a. Now, individual must be considered in unmitigated state with exceptions for individuals who where eyeglasses
ii. Major Life Activity?

1. Sutton court said major life activity of working=access to a broad class of jobs

a. ASK WATERSTONE: Did this part of the holding survive the ADA Amendments Act?

i. What about the Kline case?

2. It’ll spin out in regulations

b. Regarded as disabled?
i. P can still sue if P establishes that they have been subjected to an action that violates that ADA because of an actual or perceived physical or mental impairment whether or not the impairment limits or is perceived to limit a major life activity

1. NOTE

a. Sutton held that individual must be regarded as having a disability that substantially limits one or more major life activities

b. Congress overruled this in ADA Amendments Act

ii. In other words, P can claim they were regarded as disabled, “whether or not the perceived impairment limited the plaintiff in a major life activity”
iii. No reasonable accommodation under regarded as prong
3. Can the EE perform the job with reasonable accommodation?
a. Burden first on P to propose an accommodation and show that it is reasonable in the general sense

i. Definition: reasonable in the run of cases

1. Exemption from seniority system is presumptively not reasonable in the run of cases.  (US Airways  v. Barnett)

a. But P remains free to show “special circumstances make the exception reasonable (Id.)

i. E.g., ER regularly makes exceptions from seniority policy or other EEs don’t want the job

ii. P does not usually get into specifics about P’s situation and D’s resources

1. But if not reasonable in general sense, people can show why reasonable in this case.

b. Burden shifts to D to show that given their individualized circumstances, the accommodation imposes an undue hardship on the business

i. Considers specific facts regarding ER’s business and P’s needs

c. P can still show that given individualized circumstances, accommodation is reasonable (US Airways v. Barnett)
d. Interactive process

i. Usually, EE asks for accommodation and EE and ER engage in dialogue about what is appropriate

ii. If no dialogue occurs, it can create a presumption against ER
4. Direct Threat to Self or Others Defense
a. ER defense is used against a failure to hire or termination based on disability

b. It allows employers to avoid liability for refusing to hire disabled individuals if they are a direct threat to others or themselves (Echazabal v. Chevron)

iv. Remedies
1. Damages and attorneys fees 

2. ASK WATERSTONE about Specific performance? Reinstatement? Injunctive relief?

V. STATUTORY REGULATION OF WAGES, HOURS, AND LEAVE
a. Background
i. Mandates
1. Federal minimum hourly wage

2. Financial penalty on ERs who have EEs work more than 40 hours per week (overtime)
a. ERs must give time and a half for every hour over 40
ii. Purpose
1. Short hours movement
a. Movement that proposed the idea that it is better for public health and safety for people to work less hours

2. Public Health and Safety
a. E.g., reduce occupational injuries, 
3. Give people more time with family and community 
4. Moral Rationale
a. Eradicate sweatshops

5. Work spreading function
a. It is cheaper for ER to employ two EEs for more hours than one EE for same time since ER would have to pay overtime penalty

b. The idea was that this would reduce unemployment

6. Social benefits of a working wage
a. More money made, more money spent

b. At tension with the work spreading function since economists believe a higher min wage leads to more unemployment

iii. History
1. Early regulation of employment
a. In the 1800s, states put restrictions on employers and in the early 1900s, the federal government enacted similar laws

2. Lochner v. New York (1905)
a. USSC struck down NY law restricting amount of hours bakery workers can work because it violated “freedom of contract”

3. Muller v. Oregon (1908)
a. Ct upholds state law that limits the amount of hours a woman can work to 10 hours per day

b. Distinguished w/ Lochner because law had to do with women

c. Ct thought women needed more protection

4. Adkins v. Children’s Hospital (1923)
a. Court reverses course again

b. Strikes down minimum wage law applicable to women and children in D.C.

c. USSC decided that in intervening years, women had become more powerful and were capable of contracting as well as men.

5. A.L.A. Schechter Poultry Corp v. US (1935)
a. Court strikes down National Industrial Recovery Act that limited work hours to 8 per day and 40 per week

6. FDR announces court packing plan
7. West Coast Hotel v. Parrish
a. Women’s minimum wage law in WA state upheld, opening the door for minimum labor standards legislation

b. Court focuses on the imbalance in bargaining power between ERs and EEs

c. Also, Court articulates the rationale that if ERs not held to minimum standards, downtrodden become wards of the state.
b. Fair Labor Standards Act (FLSA)

i. Provisions
1. Minimum Wage
a. Sets federal minimum wage for covered ERs/EEs.

i. Currently, Federal minimum wage is $7.25.

ii. States and cities can set higher minimum wage

b. Employer can credit against the minimum wage the reasonable value of room and board providing to employees

c. If employees get more than $30 in tips a month, employer can credit tips against their minimum wage as long as paid wages are not lower than $2.13 an hour.

d. “Opportunity wage” for EEs under 20 years old – ER can pay $4.25/hr for first 90 consecutive days of employment.

e. Living Wage Laws

i. Policy Discussion

1. Should we raise the minimum wage?

2. See Class Notes pp. 66-67
ii. Basics
1. Enacted mostly through city ordinances

2. Targets specific ERs who get benefits from the city (e.g., lessees of city property)

iii. Constitutional Challenges
1. Contract Clause

a. RUI One Corp v. City of Berkeley: ER argues living wage a term added to lease contract with city in violation of Contract Clause.
2. Equal Protection

a. Always rationale basis review (Id.)
3. Due Process

a. Opt out for unions okay (Id.)
4. Preemption

a. Wal-Mart won case challenging MD law requiring ERs to spend at least 8% of payroll on healthcare benefits. 
b. Court held law preempted by ERISA.
2. Overtime
a. ER must pay EE 1.5 times the EEs normal wage for every hour the EE works over 40 hours in a week

i. What if EE is on a salary?

1. Divide year salary by 50 weeks

2. Divide that number by 40

3. That’s the hourly wage

b. Liquidated Damages for Willful Breaches

i. If ER violates min wage provision or willfully violates overtime provision, ER owes double the back pay in liquidated damages 

1. Willful: without a good faith or reasonable belief that pay practices were in compliance w/ FLSA or applicable state law

a. ASK: Requires lack of good faith and reasonable belief or one or the other?

ii. ASK WATERSTONE: Review sheet says breaches of both provisions must be willful, but in notes it says any breach of min wage triggers liquidated damages. Is it just presumed willful?

c. Comp time?
i. Only for public employees
ii. Public ER’s can award compensatory time off in lieu of cash compensation for overtime, at a rate of not less than 1.5 hours for each hour of overtime.

iii. EE must agree to this by contract

1. Can be a collective bargaining agreement, a private agreement, or excepting a known prior practice

iv. EE must be able to use it within a reasonable period after making the request if the use of comp time does not unduly disrupt the operations of the public agency. 

1. BUT ERs can force EEs to take comp time (Christensen v. Harris County)

2. AND ERs can refuse comp time on certain days as long as it isn’t an effort to resist all use of comp time (Mortensen v. Sacramento County)

v. 240 hours is the maximum amount of comp time and employee can bank (480 for emergency, public safety, and seasonal workers)

1. After they reach limit, ER must pay overtime

vi. ER can cash out comp time by paying for unused time (remember it was accrued at time and a half)

vii. EEs who leave job w/ accrued comp time are entitled to cash payment of hours accrued

viii. Policy Discussion
1. Should comp time be extended to the public sector?
a. EEs would have to agree by contract, but if unequal bargaining power, is that really “agreement”?

i. Gives ER more control

b. Does it serve work spreading goals?

i. If EEs have more time off, maybe ERs need to hire more EEs?

c. Seems to serve health/safety and social goals of short hours movement.

i. BUT NOT IF EEs would half to take a 2d job b/c no overtime

3. Child Labor Provisions (Textbook p. 749-753)
a. Prohibits “oppressive child labor”

i. Oppressive=any work that violates certain prohibitions tied to age, industry, time of day, and school year.

ii. Exceptions
1. Children working for parents

2. Children working in TV/motion pictures

b. Age

i. Children under 12 generally prohibited from working

1. Exceptions
a. 10-11 year old agricultural workers

i. Still valid w/ rise of corporate farming, industrialization of society, and the increasing importance of an education?

b. Child actors permitted at any age

ii. Ages 12-14

1. No more than 18 hours/week during school year

2. No more than 40 hours/week & 8 hours/day during vacation

3. No later than 7pm during school or 9pm on vacation

a. ASK: What about weekends during school year?

c. No children in hazardous or unsuitable industries or occupations (FLSA & state laws)

d. Enforcement problems

i. No private right of action for children

ii. If ERs, kids, and parents don’t complain, how will it be enforced? Should it be enforced?

iii. DOL ineffective?

1. See agreement w/ Wal-Mart that they would give Wal-Mart 15 days notice before investigating child labor law violations in exchange for $135K

2. DOL argues gives WM time to get paperwork together

ii. Coverage
1. Coverage can be based on either the ER or the EE
a. Employees

i. “Engaged in commerce or production of goods for commerce”

1. We are looking at what employees are doing the week of the alleged violation

b. Employers

i. Must have EE’s engaged in commerce and have annual gross volume of sales of $500K.

ii. Coverage extends to all EE’s.

c. Does it cover undocumented workers?

i. Yes (Zavala v. Wal-Mart Stores)

2. Do the ER and the EE have an “employment relationship”?

a. Definitions

i. Employer: Acting directly or indirectly in the interest of an employer in relation to an employee (29 USC 203(d))

ii. Employee: An individual employed by an employer

iii. Employ: To suffer or permit to work

b. Labels don’t matter – Look at control of ER over EE

c. Economic Reality Tests 
i. Heath v. Perdue Farms (also in  Donovan v. DialAmerica)
1. The degree of control which the putative employer has over the manner in which the work is performed;
2. The opportunities for profit or loss dependent upon the managerial skill of the worker
3. The putative employee's investment in equipment or material
4. The degree of skill required for the work;
5. The permanence of the working relationship; and
6. Whether the service rendered is an integral part of the putative employer's business.
ii. Bonnette v. California Health & Welfare Agency (9th Cir.)
1. Whether the employer 
a. Had the power to hire and fire the employees

b. Supervised and controlled employee work schedules or conditions of employment

c. Determined the rate and method of payment

d. Maintained employment records

2. No rigid application of any particular factor but rather a focus on the employers control over the nature & structure of employment

d. Joint Employer Test

i. Applies?

1. When two ERs share or exchange EEs or where one ER is the sub-contractor for another.

ii. Some courts apply Bonnette facgtors

iii. Other courts develop their own multifactor tests

1. Heath v. Perdue Farms
a. Ownership of the property and facilities where the work occurred

b. Degree of skill required to perform the job

c. Investment in equipment and facilities

d. Permanency and exclusivity of employment

e. Nature and degree of control of the workers

f. Degree of supervision, direct and indirect, or the work

2. Power to determine the pay rates or the methods of payments of the workers

3. The right, directly or indirectly, to hire, fire, or modify the employment conditions of the workers; and

4. Preparation of payroll and payment of wages

3. White Collar and Computer Professional Exemptions
a. Is EE a lawyer, teacher, or doctor?
i. If so, EE is automatically exempt.

b. Which exemption is likely to apply?

i. Professional

ii. Administrative

iii. Executive

iv. Computer Professional

c. If EE a computer professional?

i. If so, is wage at least $27.63 an hour?

ii. If no, EE is non-exempt.

iii. If yes, skip salary requirement and do standards-duties test

1. ASK if standards duty test to make sure

d. If not, does EE have a salary?

i. Salary: Pay cannot be subject to reduction b/c of variance in quality or quantity of work performed

ii. Adjustments to salary must be pursuant to an ER policy that clearly discloses the practice to EEs

iii. ER can prospectively modify hours and pay and employee will still be considered to be on salary.  (Archuleta)
1. Salary cannot be reduced only for the current pay period. At the beginning of the next pay period, ER can prospectively modify salary

2. BUT continuous adjustments reveal that the salary is just a sham for an hourly wage, EEs would lose their exempt status

e. What is the salary and applicable test?

i. Less than $23,660 per year = Non-exempt

ii. $23,660-$100,000 = Standard Duties Test

iii. Over $100,000 = Highly compensated duties test

f. Professionals 

i. Standard Duties Test
1. Learned: Primary duty is the performance of work requiring knowledge of an advanced type predominately intellectual in character and consists of work requiring consistent exercise of discretionary judgment in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction

2. Creative: Primary duty is performance of work requiring invention, imagination, originality, or talent in a recognized field of artistic or creative endeavor. 
a. Journalists (CFR § 541.302(d))

i. Non-exempt if only collect organize & record information that is routine or public, or do not contribute a unique interpretation or analysis to a news product (Reich v. Newspapers of New England)(Reich v. Gateway Press)
ii. Non-exempt if work is substantially controlled by ER (Dalheim v. KDFW-TV)

iii. Exempt if primary duty is performing on air, investigative interviews, analyzing/interpreting, commentary, or acting as narrator or commentator (Sherwood v. Washington Post)
iv. ASK: Is the burden on the ER to show exemption? BURDEN IS ON THE EE

ii. Highly Compensated Duties Test

1. Does the EE perform any of the duties above? 

g. Administrators
i. Standard Duties Test

1. Office or nonmanual work directly related to management policies or general business operations that involves the “exercise of discretion and independent judgment with respect to matters of significance.”
a. Most important fact in analysis is exercise of discretion (Robinson-Smith v. GEICO)

2. Under 2004 regulations, it is sufficient if the EE’s work that is most important to the ER satisfies the test

ii. Highly Compensated Duties Test

1. See above
h. Executives

i. Standard Duties Test

1. Responsible for management of the business or a division of it and directs the work of 2 or more EEs
a. Title not important. Look at actual duties (Thomas v. Speedway SuperAmerica)

b. Controversy in retail and food service: Is an assistant manager exempt? (Scherer v. Compass Group)
c. Are all retail store managers exempt? (Thomas)

2. Under old regulations, primary duty, more than 50% of time, had to be performing those duties

3. Under 2004 regulations, the “most important duty” to the ER must be executive, regardless of total time. (Id.)
ii. Highly Compensated Duties Test

1. See above

iii. Computer Professionals

1. Primary duties have to consist of performance of work that requires theoretical and practical application of highly specialized knowledge in computer systems analysis, programming, and software engineering, and that EE’s primary duty include work requiring the consistent exercise of discretion and judgment
2. Help desk engineer is non-exempt (Martin v. Indiana Michigan Power Co.)(also in DOL regulations
3. Exempt computer professional is someone who oversees or designs whole system

4. Other Exemptions
a. From minimum wage & overtime provisions

i. Employees of certain amusement or recreational establishments or organized camps;

ii. Employees who catch, pack or load seafood;

iii. Certain agricultural employees who work for small employers, are immediate family members of the employer, or work in range production of livestock;

iv. Employees of limited circulation newspapers;

v. Casual babysitters;

vi. Learners and apprentices.

b. From only the overtime requirement

i. Most railway and airline employees;

ii. Announcers, news editors, and chief engineers of the major radio or television stations in small cities;

iii. Various employees engaged in specialized agricultural work;

iv. Fire and law enforcement employees of small public departments.
iii. Is the time compensable?
1. DOL Regulation
a. All of the time during which EE is on duty on ER’s premises or at a prescribed workplace, as well as all of the other time during which EE is suffered or permitted to work for ER.
2. Off the clock hours
a. RULE: The employee needs to prove (in case in chief) that the employer had actual or constructive knowledge of the off-the-clock hours (Davis v. Food Lion)
i. Actual or constructive knowledge=known or should have known
ii. How do you show “constructive knowledge?
1. EE needs to show pattern or practice of employer acquiescence, so that reasonable to infer that ER allowed EE to work off the clock. (Pforr v. Food Lion)
2. Or specific evidence
a. E.g., Management gave workers keys to work off the clock (Lyle v. Food Lion)
3. On-call time
a. Basic test is whether EE’s are engaged to wait (covered time) or waiting to be engaged (not covered).

b. In other words, court must look at whether the time is spent primarily for the employer’s benefit or for the employee’s benefit (Dinges v. Sacred Heart St. Mary’s Hospitals)
i. Fact intensive analysis that looks at EE is able to make effective use of on-call time
c. NOTE: Courts may take strict view and allow contract to control (Bright v. Houston Northwest Med. Ctr. Survivors Inc.)
4. Rests and Meals
a. FLSA does not require ERs to provide rest or meal periods
b. State statutes do have such requirements
i. California statute
1. ERs need to provide 10 minute, paid rest breaks for every 4 hours work
a. Cannot be combined or added to meal breaks
2. ERs need to provide unpaid meal breaks for every eight hours of week (if 6 hour shift, employee may waive)
a. ASK WATERSTONE – How long?
5. Training Time
a. Compensable unless 

i. It occurs outside regular working hours

ii. Attendance is voluntary

iii. Course is not directly related to the EE’s job; AND

iv. EE performs no productive work during the training. 

b. Voluntary?
i. If the ER says at the onset that EE will have to take the course if EE wants the job and EE agrees, this is voluntary (Chao v. Tradesmen Int’l, Inc.)

1. Again freedom of contract and employment at will rationale

6. Travel Time and other preliminary and postliminary activities

a. Commuting time

i. Not compensable unless associated w/ out-of-town work or traveling between locations on the job (portal-to-portal act)

b. Donning and doffing and waiting and walking

i. Covered if the activity is an integral part of a principle employment activity (IBP, Inc. v. Alvarez; Tum v. Barber Foods)

c. Preliminary?

i. All donning, doffing, waiting, and walking is covered if work day has started by compensable activity

iv. Enforcement
1. Enforcement by Dep’t of Labor (DOL)

a. Can sue for recovery of unpaid MW, overtime, and equal amount as liquidated damages; can also get civil penalties of up to $1000 per violation for repeated/willful violation; can also seek injunctive relief.

b. Requires ER’s to keep records, and DOL can prosecute recordkeeping, but no damages.

c. BUT DOL cannot prosecute every violation. Focuses on those claims that best serve the public good (ASK WATERSTONE)

2. Enforcement by private individuals

a. Can sue for unpaid wages/overtime and get liquidated damages (2x) for willful breach
b. Collective action device

i. Not a class action b/c plaintiffs have to opt in by filing consent to join suit rather than give class members an opportunity to opt out

1. These actions are increasing in popularity

ii. Class Actions must be brought for violations of state law, not FLSA

c. Anti-retaliation provision

i. Protects EE who files complaint for violation of FLSA

ii. What constitutes filing a complaint?

1. JDX SPLIT

a. MOST JDX: An internal complaint to the employer will satisfy the complaint filing requirement

i. But hard to tell what type of internal complaint will suffice

b. SOME JDX: Require a formal complaint filed with a government agency or a court

2. POLICY RATIONALES FOR BOTH

a. Encouraging EE to first go in-house so they can work things out v. a bright line rule that courts can apply

iii. If P wins, can get atty’s fees/costs as well

iv. Relationship with wrongful discharge in violation of public policy
1. Does FLSA’s statutory remedy preempt public policy tort?

a. Amos Rule v. Wehr Rule

b. See also Conner v. Schnuck Markets (applying the Wehr rule)

d. Suing a Public Employer?

i. EE cannot sue state ER for monetary damages without state’s consent (11th Amendment)

ii. EE can sue for injunctive relief (but recover no $)

3. Enforcement by the DOJ
a. Can prosecute willful violations as criminal actions

b. Fines of not more than $10,000 for first violation, or fine and/or imprisonment for not more than six months for subsequent violations

4. Problems enforcing child labor laws
a. No private right of action for children

b. If ERs, kids, and parents don’t complain, how will it be enforced? Should it be enforced?

c. DOL ineffective?

i. See agreement w/ Wal-Mart that they would give Wal-Mart 15 days notice before investigating child labor law violations in exchange for $135K

ii. DOL argues gives WM time to get paperwork together

v. Defenses
1. Generally strict liability BUT
2. Complete ER defense if minimum wage or overtime violation was “in good faith in conformity with and in reliance on any written administrative regulation, order, etc.”  

3. Damages can be reduced or eliminated if finds that ER acted in good faith or had reasonable grounds to believe it acted properly.  

a. ER bears heavy burden of proof. Has to show that it made an honest effort to properly apply the act

b. Purpose of this defense?  

i. Act is complicated and hard to comply with.  Common for ER to rely on legal advice in area of law that is hard to figure out.

4. Statute of limitations
a. 2 years for ordinary violation
b. 3 years if violation is willful
c. Recovery limited to back pay for years under applicable SOL (Perdue Farms – 3 years recovery b/c violation was willful)
d. Continuing violation?
i. SOL is tolled for purpose of bar BUT
ii. P can only recover for the 2 or 3 year period 
c. FMLA
i. Purpose
1. Take care of working parents by guaranteeing some measure of unpaid leave to take care of sick family members, relatives, and newborns.
ii. Coverage
1. ERs with more than 50 EEs

2. EEs must have worked 1250 hours in the last year (no part time) and must have worked for at least 1 year before becoming eligible

3. Ends up covering about 60% of the workforce

iii. Unpaid Leave
1. Up to 12 weeks in a 12 month period

2. Can be taken intermittently UNLESS if for the birth/adoption of a child

3. If employer provides paid leave, employer has to allow and can require employee to use paid leave as part of FMLA leave
a. I.e., ER can deduct paid leave from 12 weeks
4. Employee must maintain health coverage on same terms as if EE is working
a. BUT ER need not maintain other group (e.g. life and disability) insurance coverage.
b. Because ER required to provide same benefits after the leave as before, often ER continues benefits through leave but sometimes recovers from EE the premium paid on EE’s behalf during the leave
5. Reinstatement

a. When EE returns, EE is entitled to the same or equivalent position.  
b. Key Employee Exception

i. If EE is a key EE, he can be denied reinstatement if it would cause substantial and grievous economic injury to the ER

1. Key EE=exempt employee that is among the highest paid 10%  of all employees of that employer w/in a 75 mile radius

2. Substantial and grievous injury: Reinstatement would threaten the economic viability of the firm or impose long term substantial economic injury

iv. Reasons for leave
1. Serious health condition of EE or EE’s family
a. Of EE

i. Renders ee unable to perform functions of his/her position PLUS

ii. Involves inpatient care and subsequent treatment; OR

iii. Continuing treatment by health care provider

b. Of EE’s family

i. Same as above except it does not require inability to perform the job
ii. Covered family members

1. Spouse; parents (step or biological); biological, adoptive, foster, or stepchildren

2. Check state laws for coverage of domestic partners

2. Birth, adoption, or foster care placement of a child
v. Notice Requirements
1. Employee Notice Requirements
a. Time

i. 30 day notice is required when need is foreseeable

ii. When not foreseeable, notice should be as soon as possible

b. Contents of notice

i. Reason

ii. Duration of leave

c. EE must give updates of condition

d. ER can request certification of medical condition

i. Contrast with ADA which doesn’t allow this

2. Employer Notice Requirements
a. ER must notify EE of EE’s rights under FMLA

b. Must notify EE requesting leave of leave requirements

c. Must notify EE if paid leave is being designated as FMLA leave and will be counted against 12 weeks (Kline v. Wal-Mart) 
vi. Enforcement
1. Proceedings must initiate with administrative complaint, although not if the FMLA is forming basis of a public policy tort claim

a. Another overlap between statute remedies and public policy tort (Amos)

2. Aggrieved EEs, DOL, and/or state agencies may sue

vii. Remedies
1. Wages, salary, benefits

2. If no tangible employment loss, EE may recover actual economic losses, such as cost of providing family care
viii. Unpaid leave under other laws
1. Sometimes, unpaid leave is required as a reasonable accommodation under ADA

