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I. INTRODUCTION 
A. Role of Employment Relationship in Society
i. Personal - Self worth, dignity, independence, esteem, accomplishment, and the way the basics of food and shelter are obtained.  

ii. Societal - Way goods and services are provided and necessary for a healthy economy.  

B. Sources of Regulation of Employment Law Relationship 
i. Contract (e.g. employment at will) 

ii. Tort (e.g. wrongful discharge in violation of public policy)

iii. Statutory (e.g. antidiscrimination) 

C. Changing Work Environment 
i. Historical - There were a number of assumptions that guided the early development of employment law. 

1. Economy Self-Contained - Because foreign competition was not a factor, standardization of wages and working conditions could be imposed without fear of undermining the national economy.

2. Public Economy Supported by Private - Women stayed at home and supported male breadwinner. 

3. Employment Long-Term Full-Time and Stable

4. Corporation Large, Industrial, and has Clear Boundaries between External Business Environment and Internal Supervision 

5. Social Contract - Wages would rise with seniority and tenure and the prosperity of the corporation would be linked to the earnings of the workers. 

ii. Contemporary - But these assumptions have been undermined by recent developments. What is the importance of these changes on employment law? 

1. Workforce Diversification - Racial, ethnic, and gender lines. 

2. Job Tenure - Employees jumping around more. 

3. Shifts in Economy - Shift from industrial to service sector and information based economy.  

4. Globalization - Shift from local to global economy. 

5. Heighten Pressure for Productivity and Efficiency 

6. Influx of Undocumented Workers 

7. Independent Contractor v. Employee Status and Impact

a. Estrada v Fed Ex 
(i) Drivers claim they are owed reimbursement for own money spent on work related expenses. Reimbursement only allowed if they are considered employees.  Labor Code doesn’t define Employee.
(ii) IC v Employee Test
1. Court doesn’t find sufficient autonomy of the drivers

a. No subcontracting, had to abide to specific FedEx standards. 

2. Distinct occupation?

a. No, they are a category of worker – drivers

3. Work usually done under the principals direction?

a. Yes, specific guidelines, terminal manager, micro management

4. Skill required

a. Can a broad category of people do the job? Yes.

5. Whether principal or worker supplies the instrumentalities

a. Drivers provide all of their own instrumentalities. 

i. But their own materials have to be exact cookie cutter materials

b. But they have a loan program where they provide it

6. Length of time for which services are to be performed

a. This is a long term relationship

7. Method of payment

a. Looked like a regular payroll

8. Work part of principals regular business

a. Yes, delivery is what they are in business for. 

9. Whether parties believe they are creating an employee employer relationship

a. FedEx wanted this to look like an IC arrangement
(iii) Court found this sufficient to make them Employees, compare to…

b. Fed Ex v NLRB

(i) Drivers want to be protected by a union, but only employees have a right to unionize, IC’s do not.

(ii) Court uses Entrepreneurial Test which focuses on the level of opportunity to gain or loss. 
(iii) Difference from Estrada?

1. ability to operate multiple routes, 

2. hire additional drivers and helpers,

3.  and to sell routes without permission, as well as the parties' intent expressed in their contract, argued strongly in favor of independent contractor status.  
(iv) Court finds Independent Contractor Status
D. Competing Interests in Employment 
i. Immigration Law v. Employment Law 
1. Hoffman Plastic Compounds, Inc. v. NLRB - Whether back pay may be awarded to a worker that was not authorized to work in the U.S.? The Supreme Court held that the NLRA couldn’t award back pay to employees not authorized to work in the U.S. because it is contrary to federal immigration policy and would reward unlawful behavior and encourage similar behavior. 

a. Dissent - This will encourage employers to hire undocumented workers because they could violate labor laws with impunity. 
2. Zavala v. Wal-Mart - The court found undocumented aliens covered by the FLSA and entitled to unpaid wages for work performed. The court did this by looking to a broad definition of employee. This case is distinguished from Hoffman, where the Court found undocumented workers not entitled to back wages. Here, the court took the dissent’s view in Hoffman and found the immigration and employment laws in harmony. 
II. CONTRACT
A. Employment At Will

i. Basic Rule 
1. Payne v. The Western & Atlantic Railroad Co. - “All employers may dismiss their employees at will, be they many or few, for good cause, for no cause, or even for cause morally wrong, without being thereby guilty of legal wrong.”
a. Dissent - The majority’s argument will justify employers to require employees to do whatever they want. The dissent presents a moral argument that employer’s should not have so much control over employee’s lives.
ii. Rationale 

1. Symmetry - Employees can leave whenever they want. 
2. Extension of Employer’s Property Right in Business - Employers has a right to protect their business.  
3. Supports Capitalism - Allows employers to adapt to changing market. 
4. Employer’s Viewed as Guardians of Community - Employer’s are invested in community and will act in the best interests of the community. 
iii. Presumption of Employment At Will - The presumption is that employment is at will, but the parties are free to contract around this. 
1. Why Would Parties Contract Around? 

a. Employee - Job security. 
b. Employer - Get value out of training, bargaining chip to get best employees. 
2. How to Contract Around

a. Historical/Restrictive View 
(i) Savage v. Spur Distribution - Restrictive view of parties’ ability to orally contract around the at will presumption. The court’s rationale is based on mutuality of contract - since the employee can leave for better employment at any time the employer should be able to terminate employment at any time as well. To contract around this the employee needs to provide additional consideration, which is narrowly defined as (1) waiving personal injury claim against employer or (2) giving up competitive business. 
1. Take Away - High water mark of how hard it was to orally contract around the at will presumption. But this has changed and courts have used contract law to erode the presumption. 
b. Express Agreement  
(i) Written Contract - Clearest way to contract around employment at will is a written contract for a fixed term. Basic rule is that an employment for stated term is not at will. 
1. Some jurisdictions impose a minimum term to count as not terminable at will.  (Cal. Lab. Code 2924 – one month).
2. For Cause
a. Specified - If express stated duration contract specifies “for cause” firing, courts will enforce that standard.
b. Not Specified - If express stated duration contract does not specify “for cause,” courts will provide default term. Generally, the standard is:
i. Willful breach of duty by the employee in the course of his employment or
ii. Employee’s habitual neglect of duty or continued incapacity to perform duty.
c. Cause 
i. Absent a definition of “cause” in the contract, the court will apply default definition. 
ii. Courts do not consider financial reasons to be “cause.” 
3. Remedies for Breach 
a. Employer - If there is no liquidated damages or severance clause in the contract, and employer breaches contract, normal contract remedies (including need for mitigation) apply.
i. Liquidated Damages - Recovery is dependent upon a showing of a breach of the contract and that the amount of recovery was a reasonable estimation of damages. 
ii. Severance Clause - Recovery is absolute in the event of termination, regardless of whether there was a breach of contract or the amount was a reasonable damage assessment.  
iii. Guiliano v. Cleo, Inc. - Guiliano entered a written contract for a term with Cleo. Guiliano then received a number of letters that diminished his work responsibilities and requested that he work from home. He then found new employment and Cleo kept him on the payroll until he began this job. Guiliano sued for the remainder of his pay under the employment contract. The court found that Guiliano was effectively discharged and that the contract provided for liquidated damages, which Guiliano was entitled to since Cleo breached the contract. 
b. Employee - If employee breaches the contract, employer can recover cost of replacement worker, but typically cannot get injunction for specific performance.
i. Rationale - The rationale for no specific performance is that we do not like the idea of indentured servitude and it would likely not be a good relationship. 
c. Difference in Remedies between the two – 

i. Remedy for Contract can be the value of the contract

ii. Remedy for Torts allows for Compensatory and Punitive Damages. 
(ii) Oral Contract - Oral promise that employment would be for a specified term, rather than employment at will. As a general matter, it is harder to get around the at-will presumption in an oral contract than in a written one because it is often difficult to distinguish puffery from promise and difficult to determining what exactly was said.
1. Toussaint v. Blue Cross - Middle manager asked about job security and was told that he had a job as long as he did the work. The court viewed this as a specific negotiation for job security and held that oral statements were sufficient to contract around presumption of employment at will. This is the high water mark for how easy it is to contract around the at will presumption. 
2. Rowe v. Montgomery Ward - Similar facts but the court stated that the at will presumption was not overcome because it was a lower level position and the job security was not specifically negotiated for. 
c. Implied Contract - No express promise of permanent employment for term.
(i) Employee Handbooks 
1. Woolley v. Hoffmann-La Roche, Inc. - Plaintiff did not have an employment contract, rather the only document was the employee handbook. Plaintiff was asked to resign because his supervisor lost confidence in him, but plaintiff refused and was fired. Plaintiff sued for breach of contract, stating that the employment manual created a contract under which he could not be fired at will, rather only for cause, and then only after certain procedures were taken. The court viewed the handbook as an offer, and the employee’s work provided the needed consideration to create a binding contract with the job security provisions. 
2. Rule - In most jurisdictions, manuals may be deemed contracts if they are sufficiently specific and if an employee would reasonably regard it as a contract (in many jurisdictions irrespective of whether employee read or relied on it).  
a. Disclaimer - Prominent and clear disclaimer stating that manual is not contract and does not guarantee just cause will be enforced in most jurisdictions.
i. Anderson v. Douglas - A box of company pencils was found in Anderson’s car and he was asked to resign. After he refused to resign he was fired. Anderson responded by filing a breach of contract action claiming that DLC did not follow the progressive discipline policy outlined in its handbook for unauthorized possession of company property. A reasonable person could not believe that Douglas assented to be bound to the provisions contained in the manual since there was a disclaimer. Therefore, the handbook was not sufficiently definite to constitute a valid offer.
ii. But a clear disclaimer can undo the message of fair treatment that is often intended by employment manuals. 
b. Modifying Manuals - Majority view is that in contract with no fixed time period, employer can modify or terminate after reasonable time period, if it provides employees with reasonable notice and modification does not interfere with vested benefits.
i. Asmus v. Bell - Pac Bell revoked the Management Security Program and eventually laid off the employees. The issue was whether Pac Bell can amend the Management Security Program. Here, the court found that Pac Bell could change the policy since the program was maintained for a reasonable amount of time, it provided reasonable notice, and it did not interfere with vested benefits. 
(ii) Implied-In-Fact Agreements - Based on the entire course of dealing between the parties in order to determine whether some sort of job security was implicitly intended (statements in employee manuals can be part, but are not necessarily entire story).
1. Critique - Reliance on implied-in-fact contract theories has been criticized because of the vagueness of the standard for finding agreement; on the other hand, such an approach may be justified based on the long-tern relational nature of many employment agreements. 
2. Pugh v. Sees Candies - The court found that there could be an implied-in-fact agreement. The court identified four factors for determining whether there is an implied contract. These factors demonstrate that the goal is to get to the actual understanding between the parties. Since the court is implying an agreement, it determines that the standard to be applied is a fair and honest cause or reason, regulated by good faith on the part of the party exercising the power. But the court also notes that discretion should be given to the employer and the “good cause” standard here is different than under a contract for a specified term.
a. Rule - To figure out the reasonable intentions of the parties, courts should look at:
i. Personnel policies or practices. 
ii. Longevity of service.
iii. Actions or communications by employer reflecting assurances of continued employment. 
iv. Practices of industry. 
b. Policy - The policy behind allowing implied-in-fact contracts are fairness and to protect older workers. If a person has worked at a company for a long time they have put a lot into the job and should not be fired on a whim. 
iv. Policy for At Will Employment as Default Rule
1. When choosing a default rule, one justification is choosing a rule that reflects the presumed intentions of the parties. This avoids transaction costs. But in reality most employees think that their employer needs a reason to fire them. 
2. Having a default rule forces the parties to contract around the rule if they do not want their relationship governed by the default. This forces the parties to sit down and discuss what they want. But some employees are not in a position to negotiate for better terms. 
3. Another policy behind default rules is choosing a rule that is socially desirable. Employment at will allows businesses to adjust to changing conditions, respects freedom of contract, and it cheap to administer. But there is another side because it gives employers sweeping power as employees might not have another option and saying it is cheap to administer ignores the cost to the individual employee. 
4. Employment at will as the default rule is not the only alternative. For example, in France it is much harder to fire someone. 
III. TORTS, STATUTES, & PUBLIC POLICY

A. Contract v. Tort
i. Contract - Contract law exists to let the parties bargain to the most efficient outcome possible. It is derived from the words and actions of the parties and is based on their intent. 

ii. Tort - Tort-based regulation places some policy limits on the employment relationship. Tort law steps in to protect the interests of the public or to account for power differences. Tort law cannot be contracted around so it exists regardless of the agreement between the employer and employee. 

iii. Remedies
1. Contract - Limited to actual damages.  
2. Tort - Allows for punitive damages. 
B. Wrongful Discharge in Violation of Public Policy
i. Rule - Most jurisdictions recognize some form of the tort of wrongful discharge in violation of public policy. 
1. Sheets v. Teddy’s Frosted Foods - Plaintiff was fired after he expressed concern over defendant’s deviation from specifications on its food labels, which was a violation of the law. The court was cautious not to impair managerial discretion, but also recognized that there are certain actions that are beneficial to society that an employee should not be fired for. The court indicated that an actual violation of the law was not a prerequisite to this type of claim. 
a. Tension With Employment At Will - This type of claim creates a tension with at will employment. There are a number of interests at stake, including job security for the employee, ability to discharge employees for the employer, and societies interest in ensuring that its laws and public policies are not contravened. 

b. Dissent - The majority’s decision creates an overly broad cause of action whose nuisance value alone may impair employers’ ability to hire and retain employees who are best suited to their requirements. Here, the discharge at most only indirectly impinges on the statutory mandate since there are other things the employee could have done. Furthermore, this is a place for the legislature, not the courts.
ii. Scope of Public Policy - The scope of what jurisdictions recognize as public policy varies. 

1. Actual Legal Violation - Varies by jurisdiction, but most courts only require a good faith belief that there was a violation. 

2. Two Approaches to What is Public Policy
a. Narrow - In most jurisdictions, the public policy must be articulated in the constitution, statute, regulation or judicial holding.  
(i) Under this approach courts vary as to whether an actual violation is necessary:

1. Some jurisdictions require the plaintiff to identify an actual violation.

2. Others simply require the plaintiff to show a violation of some policy expressed in the law. An example is Sheets. 

(ii) Gantt v. Sentry Insurance - Plaintiff was demoted and eventually quite after he refused to without information or lie in a sexual harassment investigation involving other employees. The court found that an attempt to induce an employee to lie to an investigator contravenes public policy. Therefore, the plaintiff stated a claim based on retaliation. A public policy exception applies to fundamental policies that are delineated in constitutional or statutory provisions. Here, there were statutes against obstructing a DFEH investigation.

(iii) Kirk v. Mercy Hospital Tri-County - After a patient died after not receiving proper care, a nurse was fired for providing documents to the family and talking badly about the doctor. The court found that nursing regulations constituted a clear mandate of law on which a cause of action for wrongful discharge in violation of public policy could be based. 
b. Broad - Some jurisdictions require only that an employee articulate some form of public good or civic duty. For example, in Illinois this has been articulated as “what is right and just and what affects the citizens of the state collectively.” 

(i) A finding that no such law or regulation existed does not preclude P from asserting her claim for wrongful discharge based on the public policy exception to the employment at-will doctrine.
iii. Four Categories - Specific claims usually fall into one of four categories: 

a. Refusal to do Unlawful Act
(i) Petermann v. International Brotherhood of Teamsters - Union instructed plaintiff to falsely testify, and terminated him when he failed to do so. The court recognized that the right to terminate an at will employee is limited by considerations of public policy. To fully effectuate the policy against perjury, the law must deny an employer the right to discharge an employee for the employee’s refusal to commit perjury. To hold otherwise would hinder the honest administration of public affairs and would be contrary to public policy. 
b. Vindicating a Statutory Right
(i) Frampton v. Central Indiana Gas Co. - Plaintiff was terminated in retaliation for her worker’s compensation claim. The court found that retaliatory discharge for filing such a claim is actionable. If employers are able to penalize employees for filing worker’s compensation claims, public policy would be undermined since employees would not exercise their statutory rights. 

(ii) Some statutes, such as Title VII, prevent someone from being fired for bringing a claim. Some courts say that such a clause of action prohibits a claim for violation of public policy. So a retaliation claim under a specific statute displaces the common law tort remedy. This often affects the damages that can be won. 

c. Performing a Public Duty 
(i) Nees v. Hock - Plaintiff was terminated because of jury duty. The court found that the defendant was liable for discharging the employee. The reason was that if employers could terminate employees because of jury duty, the jury system would be adversely affected. 

(ii) These are socially undesirable reasons for someone to be fired. If it were not deemed actionable in tort, it would have a detrimental affect on social functions. 

2. Whistleblowing - Whistleblowing is a species of the tort of wrongful discharge in violation of public policy
iv. Public v. Private Interest - You can’t just point to a statute and say you are trying to prevent a violation. Rather, you must show that the discharge is against public policy and it affects a duty that goes to the public benefit. 

1. Hayes v. Eateries - Hayes alleged that he was terminated because he reported and was attempting to investigate theft and embezzlement. The court found that Hayes discharge did not violate public policy. To support a viable tort claim the public policy must be truly public, rather than merely private or proprietary. Here, the situation involves the private interests of the employer-employee relationship, and not the direct interests of the general public.
2. “Void if Contracted For” Test - Some jurisdictions, including CA, apply this test to determine whether a policy is sufficiently “public.” 

a. If it is something that you could bargain for without violating the law, then it is not a violation of public policy to fire you for it. But if it is something that you could not contract for without violating the law, then it is in violation of public policy. 

3. Exam - Likely tell us what kind of jurisdiction we are in, and if not apply both. 

v. Preclusion - Need to determine whether specific law preempts public policy claims for certain types of activities. Look at statute and see what the language is about preclusion. Jurisdictions are divided on this issue: 
1. Also need to determine if any specific state law preempts public policy claims for certain types of activities.  (e.g., Amos rule vs. Wehr rule)

a. 1.  Start with the statute – does the Federal statute say it preempts the state law cause of action?  If yes, then you know you can’t bring the state if you bring the Fed

(i) If silent, you need to look at the state statute to see what it says about preemption
2. Amos Rule - Absent the intent of the state legislature to supplant the common law with exclusive statutory remedies, the availability of alternative remedies does not prevent a plaintiff from seeking tort remedies from wrongful discharge based on the public policy exception. So you must look to the statute to determine what the legislature meant. 

a. Amos v. Oakdale Knitting - Employees were told they could work for less than minimum wage or be fired. The plaintiffs choose to not work for less than minimum wage, quit, and filed a claim for wrongful termination in violation of public policy (b/c more damages). The court did not find that the plaintiff was precluded from bringing the claim because the statute did not mention preemption and the statutory remedies were for a person who stayed on the job and wanted to recoup wages. In addition, the legislature knew how to write a preemption clause since it had included such clauses in other statutes. 
3. Wehr Rule - Can only bring claim for wrongful termination in violation of public policy if you have no other remedy at law. 

a. The reason for this rule is that by creating a statutory remedy, the legislature spoke on this issue. 

C. Duties to Disclose and Statutory Protections for Whistleblowers
i. Preclusion - Whistleblowing is often protected in statutes so you need to look into preemption. But often these statutes only protect public employees or are very limited in scope. Therefore, for many private employees there is no whistlebowling protection for a large number of cases. These employees must bring a claim for the common law tort of wrongful termination in violation of public policy. 

1. Only about 20 states have general whistlebowling statutes for private employees. There are a number of moving pieces in these statutes: 

a. Who is being protected? Do statutes require that whistleblowing protect third parties or public? 

b. Does there need to be threat of serious harm? Historically yes, but see Sarbanes Oxley. 

c. Who are must the party report the action to? Internal or external? 

d. Is the employee required to be right or just acting in good faith? Generally, good faith is enough. 

ii. Day v. Staples - Plaintiff complained about the way that his employer handled returns and was terminated. He then brought a claim under SOX. The court found that it was not reasonable that the plaintiff believed his employer’s actions amounted to securities fraud. It is not enough that plaintiff believed there was a violation, but there needs to be other facts as well. The court found that the plaintiff was not engaged in protected activity under SOX and therefore failed to make a prima facie case. 

iii. Exam - Fact pattern where someone is fired for reporting something. 
1. See if there are any applicable state and federal statutes - specific or general. Talk about any applicable statutes. SOX is on the table since we talked about it. 

2. If there is no statute then we look to the tort of wrongful termination in violation of public policy. 

D. Wrongful Termination as Applied to Attorneys
i. Balla v Gambro Inc.
1. Balla, in house general counsel, learns that company is to purchase unsafe medical devices.  Balla protests to the purchase but the President of Gambro moves forward with purchase even with knowledge of illegality.  Balla is later terminated.
a. Take-Away:  Though seemingly in violation of public policy, “public health,” Balla, as an attorney, has a duty to report based on the Professional Code of Conduct.
(i) Balla cannot report this information and make it public, he can only try and convince the President to take a different course of action or deny representation (leave his job).
ii. Crews v Buckman Lab
1. Crews learns that his general counsel has not passed the bar.  Plaintiff reports this fact and later gets fired. 
a. Court recognizes that there are inherently unfair pressures that result from being in house counsel.
(i) Role of an attorney v Role as part of a business/management team.
b. Court allows for Wrongful Termination in Violation of Public Policy
(i) Plaintiff attorney must still follow rules of confidentiality with client (former employer).
(ii) Some jdx – Lawyer may violate attorney client privilege so long as he reasonably believes the information will be used in the Wrongful Termination suit.
(iii) Other jdx – No exceptions, may not violate attorney client privilege. 
E. Dignitary Interests - Labor is not merely another commodity because it is inseparable from the laborer. But any attempt to protect employees’ dignitary interests directly runs up against the at-will rule. 
i. Abuse and Emotional Distress

1. Intentional Inflection of Emotional Distress - Most jurisdictions recognize some form of the tort of IIED. 

a. Comes up in Two Ways 

(i) Tacked onto another claim of wrongful termination. 

(ii) Employee suffers emotional harm at the hands of employer even if the employer has not acted wrongfully otherwise.     
b. Challenges Way Terminated - IIED challenges the way in which an employee is terminated, not the motive for why the employee was fired. 
c. Elements

(i) Outrageous (unnecessarily demeaning) conduct.

1. Wornick Co. v. Casas - Plaintiff was escorted out of building after being terminated and brought a claim for IIED. The court found that the conduct was not outrageous because it was in fact standard conduct. Outrageous conduct is that which goes beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community. This is a high bar and the reason is that we do not want to open the floodgates of litigation and undercut employment at will. 

2. Will courts say that the special relationship between employers and employees create lower standard of outrageous? 

a. Bodewig v. K-Mart - Plaintiff was searched to determine if she stole money, but none of the searches resulted in the money turning up. She then quit and brought a claim for IIED. The court states that there are two types of IIED: (1) intentional harm and (2) breach of special relationship. The court does recognize a special relationship between employer and employee because of the power imbalance and lowers the standard of outrageousness. 

i. The easier you make the tort to bring, the more you undercut employment at will. Where do we want to place the line? 
b. Hollomon v. Keadle - Plaintiff claimed that the defendant cursed at her and made degrading remarks about women. The court took a stricter view of IIED in the employment context because employers must be given latitude in dealing with employees and employees are always going to be upset when they are fired.  
(ii) Intent to cause emotional distress (or recklessness about whether distress will be caused).

(iii) Actual and proximate cause of emotional distress.

(iv) Severe emotional distress.

ii. Privacy 
1. Privacy at Work 
a. Public Employees: 4th Amendment
(i) O’Connor v. Ortega - Ortega worked for a state hospital and was accused of sexual harassment and other inappropriate conduct. His employer then searched his office, suspended him, and then terminated him. Ortega did not challenge his termination, but sued for the violation of the 4th Amendment. It protects the “right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures…” The court states that for the public employers actions to be actionable it must be an unreasonable search or seizure. This has a number of elements: 
1. Employer’s actions must “infringe an expectation of privacy that society is prepared to consider reasonable.” 

a. Use to which the area is put - cubicle, are people constantly coming in and out of your office, people retrieve items when you are out of office. Certain actions lower an employee’s expectation of privacy. 
b. Just because something is a current practice does not mean that there can be no expectation of privacy - no video cameras in bathroom. Look to social norms. 
2. An individual’s interest in privacy must be balanced against an employer’s interest in conducting a search.  
a. Employers Interests - Ensuring work is conducted properly, investigating misconduct, securing state property. 
3. If the employer has a legitimate interest, then the search must be reasonable in both inception and scope. 

a. Inception - Reasonable grounds for suspecting that the search would turn up evidence that the employee was guilty of work-related misconduct, or that the search is necessary for a noninvestigatory work-related purpose such as to retrieve a needed file. 
b. Scope - Measures adopted are related to the objectives of the search and are not excessively intrusive in light of the nature of the misconduct.
(ii) Quon v. Arch Wireless - Quon was a police officer and was issued a pager that he was using for both business and personal use. He went over on minutes and was told that if he paid the overage they would not look into whether the texts were business or personal. But the police department did have a general policy that electronic communications were not private. In the end the police department looked into the texts and found that many were personal and fired Quon. The court found that Quon had a reasonable expectation of privacy because the department told him that they would not look into the texts if he paid the overage. In addition, the court found that the search was not reasonable in inception or scope. 
1. This case was appealed to the Supreme Court. 
b. Private Employees - Because the Constitution only constrains state actors, the privacy protections grounded in the 4th and 14th Amendments do not directly apply to private sector employees. So employees in the private sector generally must rely on the common law to protect their privacy interest, unless some statutory provision specifically makes a particular intrusion unlawful.
(i) Intrusion Upon Seclusion (K-Mart v. Trotti)
1. Elements: 

a. Intentional intrusion. 

b. Upon the solitude or seclusion of another as to which the person has a reasonable expectation of privacy.

i. Smyth - No reasonable expectation of privacy for work email.
ii. Stengart – Reasonable expectation of privacy for personal email on work computer.
c. The intrusion is highly offensive to a reasonable person.

2. Similar to 4th Amendment - Because of the reasonableness standard.
3. Privacy & Wrongful Termination in Violation of Public Policy 

a. Smyth v. Pillsbury - Plaintiff sued his employer for wrongful discharge because he was terminated because of information transmitted through email, even though his employer had assured employees that email correspondence were confidential. Court found that plaintiff failed to state a claim upon which relief may be granted. The court found no reasonable expectation of privacy in email correspondence voluntarily made by the employee to his employer over the company email system, and even if there was, the intrusion was not highly offensive. 
b. Stengart v. Loving Care – Plaintiff used a work laptop to send personal emails to her attorney concerning a lawsuit against the employer. Used a personal yahoo account, not work email.  The email was intercepted by employer.  Company policy allowed for personal use of email system but did not cover personal accounts on a company computer.  Court finds reasonable expectation of privacy for employee using a personal account.  Employer allowed to monitor email on its own server but monitoring everything goes too far (functional equivalent to cameras in bathroom). 
c. Luck v. Southern Pacific Transportation Co. - Luck refused to submit a urine sample for drug testing because she found it offensive and was fired. Luck sued for wrongful termination based on public policy for breach of privacy. The court found that Luck did not state a cause of action for wrongful termination in violation of public policy. The reason was that privacy is a private right, not public, and at the time there was no clear policy against drug testing.  
(ii) Public Disclosure of Private Facts (Borquez v. Robert C. Ozer, P.C.) 
1. Elements: 

a. Publicity to a matter concerning the private life of another.
i. Publicity - Occurs when a matter is communicated to the public at large, or to so many persons that the matter must be regarded as substantially certain to become one of public knowledge. 
ii. Special Relationship - Communication to the general public has not been required by some courts because disclosure to those persons with whom the plaintiff has a special relationship may be just as devastating as disclosure to many. 
b. Highly offensive to a reasonable person.
c. Not of legitimate concern to public. 
2. Privacy Away from Work - Employees also have an interest in autonomy - that is freedom in maintaining a certain degree of freedom in their choices about how to live their lives. To the extent this privacy exists for private employees, it can be found in:
a. Contract
(i) Rulon-Miller v. IBM - Plaintiff dated an employee of a competitor and was told that she had to stop dating him or be terminated. She refused to stop dating him and then sued for wrongful termination. IMB had a policy that they would not take disciplinary action against an employee for action unrelated to work. 
b. Public Policy Tort - Better argument for political activity. Dating and marriage have not been found to be public policy. 
c. Right to Privacy - California Constitution has broad privacy protection. 
d. Specific Statutes
(i) New York v. Wal-Mart - Two employees are dating and Wal-Mart has an anti-fraternization policy when one of the employees is married. The plaintiff’s looked to a New York labor law regarding off hours recreational activities. The court did not find dating to be a recreational activity because of the romantic element of dating. Employers do have a legitimate interest in employees dating, but the court is getting into a messy area. 
(ii) McCavitt v. Swiss Reinsurance America - Plaintiff was passed over for promotion and then fired because of dating another employee. The employer had no anti-fraternization policy. The court looked to the same statute (page 407) as above and came to the same conclusion that dating was not a recreational activity. 
e. Discrimination
iii. Testing, Screening & Monitoring
1. Public Employees
a. Skinner v. Railway Labor Executive Association - The taking of blood and urine and the testing of such samples is a search under the 4th Amendment. Since it is a search, it needs to be reasonable. In this case the Court found that testing was reasonable since it was a highly regulated industry and involved safety. If safety is involved the courts are willing to find that such testing is reasonable. 
b. National Treasury Employees Union v. Von Raab - The Court found that it was reasonable for the government to conduct tests on individuals without any suspension in cases where the employee was involved in drug interdiction or carried a firearm. 
2. Private Employees
a. Drug Testing 

(i) Look for: 
1. Contract 
2. Constitution - If in California, privacy is identified in the state constitution. About 7 states have some constitutional protection of privacy. In the states that do not have state action requirement, the drug testing programs must be reasonably related to a legitimate employer interest. 
3. State Statutory Scheme - About half the states have laws that regulate drug testing for private employees. Some other these statutes deal with privacy, procedure, or limiting liability of employer if procedures met. Also need to look to see if you are in a jurisdiction that has one of these statutes and determine if the statute preempts privacy. 
4. Specialized federal statute dealing with issue (e.g., ADA’s prohibition on medical tests used to screen for disability) 
5. Common Law - Under the common law torts the drug testing programs must be reasonably related to a legitimate employer interest. These mostly include the privacy-based claims. But problem with intrusion upon seclusion because if you fail to consent there has been no intrusion. 
(ii) Employers Interest - Limiting liability and efficiency. 
b. Genetic Testing 
(i) Issues: 
1. Risk of Misuse
2. ADA
3. Race - Certain illnesses are more prevalent in certain racial groups. 
4. Immutable Characteristic 
5. Inaccuracy - The general public seems to accept scientific findings as certain and authoritative, even when they are tentative. 
(ii) Employer Interests
1. Sick employees are more expensive - lower insurance costs, workers compensation, sick leave, catch illnesses early.  
(iii) Laws
1. Over half the states have laws against employers genetic testing employees. 
2. Genetic Information Nondiscrimination Act (GINA) - Federal statute that prohibits employers from conducted genetic testing or discriminating based on genetic information. 
c. Personality Testing

(i) Soroka v. Dayton Hudson Corp. - Target used a personality test for applicants for a security position. Many of the questions divulged information about religion and sexual orientation. Three applicants brought a suit and sought preliminary injunction based state constitutional and statutory claims. 
1. California Constitution - The constitution applied to both public and private employers and allows individuals to directly bring a claim based on constitutional violations. Information collected must be necessary to achieve the purpose for which the information has been gathered. Here, looking into sexuality and religion was unnecessary for the purpose.
2. Fair Employment and Housing Act - Under this statute religion can’t be inquired into. Here, the questions inquired into religious beliefs. 
3. Labor Code - Employers can’t adopt policies that influence political activity. The plaintiff looped this into homosexual rights. Here, the court agreed that the test constituted an attempt to prevent applicants from expressing homosexual orientation. 
(ii) In a few states, such as Massachusetts and Rhode Island, these tests are regulated. But most employers in other states can use these tests. 
d. Employer Monitoring - This is a privacy issue. Despite the impact and concerns over employee monitoring, only a handful of states have passed laws regulating employer monitoring or surveillance. 
(i) Time Clock - Commoditization of time. Is it demeaning to the workforce? 
IV. DISCRIMINATION

A. Background 
i. Why have anti-discrimination laws? 
1. Assumptions/Prejudices 
2. Want decisions to be based on qualifications/merits
3. Unfair to discriminate based on immutable characteristic 
4. Bad for social order if there is an underclass – civil unrest 
5. Redistribute power to historically excluded groups – did not start at equal baseline 
ii. Employment at will – Laws that limit an employer’s ability to terminate an employee run against employment at will. 
iii. Federal Statutes – Mostly look to federal statutes: 
1. Title VII – Prohibits discrimination based on race sex, national origin, religion, or color. The basic antidiscrimination principle of Title VII is contained in section 703(a)(1), which is on page 536. (Site provision and language) 
a. Applies to employers with more than 15 employees. 
b. 1991 Amendments – Jury trial and damages for claims of intentional discrimination, capped damages at $300,000 for employer with more than 500 employees, codified disparate impact. 
2. ADA – Prohibits discrimination based on disability and applies to employers with more than 15 employees. 
3. ADEA – Prohibits discrimination based on age and applies to employers with more than 20 employees.
4. FMLA – While technically not an antidiscrimination statute, it does permit some employees to take unpaid leave for the birth or adoption of a child or for certain illnesses. Applies to employers with more than 50 employees. 
5. Homosexuality – No federal statute protecting sexual orientation!
iv. EEOC – For Title VII, ADA, and ADEA you can’t run straight to court. Rather, employee must first file a claim with the EEOC, who then can investigate and choose to proceed or issue a right to sue letter. 
1. Helpful to resolve cases at the administrative level, but the negative thing is that the process is slow and can be insignificant. 
B. Title VII – Section 703(a)(1): “It shall be an unlawful employment practice for an employer…to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin…” 
i. Basics
1. Prohibiting discrimination on the basis of race, sex, national origin, religion, or color.
2. Applies to employers with more than 15 employees. 
3. 1991 amendments: jury trials and damages for claims of intentional discrimination (capped at $300K for ER’s for more than 500 EEs); codifying disparate impact.
4. Role of EEOC – first file with EEOC, they can investigate and choose to proceed or issue a right to sue letter.
ii. Intentional Discrimination 

1. Individual Disparate Treatment – The Supreme Court has created different standards of proof depending on whether the underlying evidence is labeled direct or circumstantial. 

a. Direct Evidence – Burden shifts to the defendant to establish one of the available defenses and the plaintiff need offer nothing more to establish a prima facie case of discrimination. 
(i) Example – “I hate black people, so I am not going to hire you.” Policy that women cannot hold certain positions. No inference required – the evidence establishes the intent to discriminate.  
(ii) Defenses 

1. Mixed Motive – Would have made the same decision absent discriminatory statements. 
2. Bona Fide Occupational Qualification (“BFOQ”) – Age, gender, national origin or religion was an essential requirement for performance of job. Race can never be a BFOQ. 
b. Circumstantial Evidence – In most cases the employee can only offer circumstantial evidence of discrimination. 
(i) Example – Five employees are late, but only the black employee is fired.
(ii) Steps

1. The plaintiff must first make a prima facie case (McDonnell Douglas): 
a. Prima Facie Case: 
i. He belongs to minority
ii. He applied and was qualified for a job for which the employer was seeking applicants
iii. Despite qualifications, he was rejected
iv. After rejection, position remained open and employer continued to seek applicants from person’s of complainant’s qualifications 
b. Could be applied to different contexts – termination, failure to promote…
2. The burden then shifts to the employer to articulate some legitimate, nondiscriminatory reason for the employee’s rejection. 

a. Burden of production, not persuasion. 
i. This means that the employer has to produce admissible evidence that, if believed, would be legally sufficient to justify a judgment for the defendant. 
ii. Admissible simply means admissible at court. It does not have to be the real reason, and could be a stupid reason, or even a violation of other laws!
3. If employer meets the burden of production, then burden of persuasion shifts back to employee to show pretext. 

a. If employer did not meet burden of production, they automatically lose. 
b. If employer meets burden of production, prima facie presumption disappears. Plaintiff then bears the ultimate burden of proving discrimination. If the employee cannot prove pretext, then they lose. 
c. However, evidence of pretext does not mean that the employee gets a directed verdict. (Hicks) 
d. Although evidence of pretext is enough to support a jury verdict (Reeves), it is unclear if it always gets the plaintiff past summary judgment. 
(iii) Cases
1. McDonnell Douglas Corp. v. Green – Plaintiff worked at the aerospace company and was let go in a reduction of the workforce. Plaintiff was active in the civil rights movement and participated in a “stall-in” and “lock-in.” When a position was advertised at the company the plaintiff applied but was not rehired. Plaintiff then sued for employment discrimination under Title VII. The defendant claimed that they did not hire him because of his illegal activity. The court held that the plaintiff had to establish a prima facie case (elements above), and then the burden shifts to the defendant to articulate a legitimate, nondiscriminatory reason for the employee’s rejection. The court found that the plaintiff did establish a prima facie case, but the defendant established that they had a legitimate, nondiscriminatory reason for not hiring the plaintiff – his illegal activity. 
a. Notes
i. Social goals of Title VII – page 541.
ii. We require the plaintiff to make a prima facie case to weed out non-meritorious claims and to establish that the defendant’s action was more nefarious. But the prima facie case rests on the assumption that there are clear indicators of discrimination, but this is not always the case as discrimination is often very difficult to prove. 
2. St. Mary’s Honor Center v. Hicks – Plaintiff was written up for a number of infractions, and then was terminated. Plaintiff claimed that this was discrimination and filed a claim under Title VII. The plaintiff met his burden of establishing a prima facie case, so the burden then shifted to the defendant. The defendant pointed to rule violations as its legitimate, nondiscriminatory reason for terminating the plaintiff. The Supreme Court held that once the employer meets their burden of production, the prima facie presumption disappears. The plaintiff then bears the ultimate burden of proving discrimination. 
a. Prima Facie Case + Pretext = Discrimination. Here the court says maybe, but it is not automatic. The jury can reach this conclusion, but it is not automatic. 
3. Reeves v. Sanderson – A plaintiff’s prima facie case, combined with sufficient evidence to find that the employer’s asserted justification is false, may permit the trier of fact to conclude that the employer unlawfully discriminated. However, this is not to say that such a showing will always be adequate to sustain a jury’s finding of liability. 
2. Mixed Motives – The Civil Rights Act of 1991 states, “an unlawful employment practice is established when the complaining party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice, even though other factors also motivated the practice.” (Page 557) 
a. Desert Palace, Inc. v. Costa – Costa was the only female warehouse worker at Caesar’s Palace. She experienced a number of problems with management. She then got in a physical altercation, and while both individuals were disciplined, the other employee received a lighter sentence since he had a clean record. The question was whether a plaintiff must present direct evidence of discrimination to obtain a mixed-motive instruction. The Supreme Court held that either direct or circumstantial evidence is sufficient to establish mixed motive. 
(i) Views

1. Both Theories Available – Plaintiff can see how the case is going and determine which direction to go – pretext or mixed motive. 
a. After the plaintiff establishes a prima facie case, and the defendant produces a legitimate, nondiscriminatory reason for its conduct, the plaintiff must prove by a preponderance of evidence either: 
i. Defendant’s reason is not true, but is instead pretext; or 
ii. Defendant’s reason, while true, is only one reason for its conduct, and the plaintiff’s protected characteristic is another motivating factor. 
A. Gives plaintiff a greater chance of surviving summary judgment since they just have to show that protected characteristic was a motivating factor, not the sole factor.

b. Only One Available – Other courts say that plaintiff needs to allege mixed motive to make it a mixed motive case and get mixed motive jury instructions.
(ii) Remedies – If mixed motive case, and defendant meets affirmative defense (showing that it would have taken the same action in the absence of impermissible motivating factor), remedies are limited to declaratory relief, certain injunctive relief, and attorneys’ fees/costs. In contrast, in a straight McDonnell Douglas case, the prevailing plaintiff is entitled to compensatory damages and attorneys’ fees/costs. 
3. Retaliation – A separate section of Title VII forbids an employer from “discriminating against” an employee or job applicant because that individual “opposed any practice” made unlawful by Title VII or “made a charge, testified, assisted, or participated in” a Title VII proceeding or investigation. 
a. Introduction 
(i) Why – We want to protect people who bring Title VII claims. 
(ii) Risk – Could be bootstrapped onto a bad discrimination claim. 
b. Scope – Retaliatory act must be materially adverse to reasonable employee. Material adverse means that it might have dissuaded a reasonable worker from making or supporting a charge of discrimination. 
(i) Burlington Northern & Santa Fe Ry. Co. v. White – White was reassigned and suspended without pay for 37 days after filing complaints with the EEOC. The issue was what was the scope of harm necessary for a retaliation claim. The Supreme Court held that the retaliation does not have to be confined to actions and harms related to or occur at the workplace. Furthermore, it held that the employer’s actions must be materially adverse to a reasonable employee or job applicant. Here, the court found the plaintiff’s reassignment and suspension were material adverse to plaintiff’s employment. 
1. Notes 
a. The standard of materially adverse is a way to separate significant from trivial harms. 
b. When deciding if the employer’s action is materially adverse, context matters. 
c. Plaintiff’s Prima Facie Case

(i) He or she engaged in protected opposition to discrimination
(ii) Employee suffered materially adverse employment action;
(iii) Causal connection exists between protected activity and materially adverse action (some courts infer from short period of time).
1. Plaintiff doesn’t need to prove underlying claim of discrimination – needs reasonable good faith belief that discrimination existed.
4. Class Claims and the Limits of Equality Theory
a. Pattern or Practice – Title VII permits claims that are designed to demonstrate that employer has engaged in a pattern or practice of discrimination. The Supreme Court has defined this claim as one where discrimination is demonstrated to be “the standard operating procedure – the regular rather than the unusual practice.” 
(i) International Bh’d of Teamsters v. U.S. – Plaintiffs allege a pattern or practice of discrimination in hiring for line driver positions. Of 6,000 employees, 5% were black and 4% were Latino. But in the line driver positions the actual percentage were .4% black and .3% Latinos. The court held that discrimination could be demonstrated by these statistics.
1. Prima Facie Case – Plaintiff has to show that the employer’s practices result in a statistically significant disparity in its workforce. The common measure of statistical significance is 2 standard deviations. 
2. Rebut – Then burden shifts to employer to rebut the prima facie case. The employer can do this by challenging the statistics or show that the group challenging the practice is not qualified or interested in the job. 
b. Facially Discriminatory Policy – Can be individual or class case. In these cases the employer has a policy that is facially discriminatory.  

(i) Bona Fide Occupational Qualification (“BFOQ”) – Employer can defend a classification based on sex, national origin, religion, or age (not race) by demonstrating that the classification is reasonably necessary for the efficient operation of the business so that group would be unable to perform the job properly. 
1. Interpreted Narrowly – BFOQ is interpreted very narrowly, and rarely works. This is demonstrated by the narrow holding in Johnson Controls.  

a. UAW v. Johnson Controls, Inc. – Company makes batteries and this involves a large amount of exposure to lead. The company institutes a policy that no fertile women could work in areas where they would be exposed to lead. UAW filed a class action challenging the fetal protection policy as sex discrimination that violated Title VII. Fertile men, but not fertile women, were given a choice as to whether they wish to risk their reproductive health for the job. The court found that discrimination based on pregnancy is sex discrimination, so the defendant needed to point to a BFOQ. The defendant pointed to safety of unborn children as a BFOQ, but the Supreme Court said that did not qualify since it was a third party. Can’t be paternalism or third party, the safety exception is limited to situations in which sex or pregnancy actually interferes with the employee’s ability to perform the job. 
c. Class Action Procedure

(i) Dukes v. Wal-Mart – Sex discrimination case against Wal-Mart. Fewer women received promotions and women were in lower positions. The case was a class action that included all women that worked for Wal-Mart totaling 1.5 million people. In this case the court was looking at class certification. To proceed as a class action, four requirements are needed: numerosity, commonality, typicality, and adequacy of representation. The plaintiff presented statistics and antidotes. 
iii. Disparate Impact Discrimination – Way to show that a natural practice has a discriminatory effect. But unlike disparate treatment, you do not need to show intent.  
1. Introduction – There are not a lot of disparate treatment cases brought because plaintiff is not entitled to any compensatory or punitive damages, rather damages are limited to injunctive relief and back pay.  
2. Test 
a. Plaintiff has to Prove IMPACT – Plaintiff must identify specific practice and prove (through statistical evidence) that the practice causes a disparate impact.  
(i) Statistical Proof – Compare percentage of minorities who have passed through or can be predicted to pass through gateway vs. percentage of non-minorities who qualify.
1. E.g. – In Griggs, 34% of white males in North Carolina possessed high school diploma, but only 12% of blacks did.  Similarly, 58% of whites passed the employer’s standardized test, but only 6% of blacks did.
2. If the minority group rate is less than 80% of the highest group (about 2 standard deviations), a disparate impact is said to exist.
(ii) Specific Practice – Plaintiff must point to specific practice by defendant. (Joe’s Stone Crab) 
b. Rebut Showing or Prove Affirmative Defense – After the plaintiff demonstrates a disparate impact, the defendant can then rebut or prove an affirmative defense.
(i) Rebut – Defendant can challenge statistics or causation; or
(ii) Affirmative Defense – Prove an affirmative defense that the practice is job related and consistent with business necessity. If the defendant goes this route they have the burden. 
1. Business Necessity – There is a range of standards that courts apply, from truly necessary to simply important. But as a practical matter the courts use a sliding scale. 
c. Less Discriminatory Alternative – Even if the employer is able to demonstrate that its test or employment practice is job related and consistent with business necessity, the plaintiff can still prevail by showing that there are alternative employment practices that would serve the employer’s needs with a less adverse impact and the defendant refuses to adopt the practice. 
3. Cases
a. Griggs v. Duke – Prior to 1964 blacks were only able to work in labor department, and this department had lower wages. After 1964, the company required a high school education or personality/aptitude tests to work in any department other than the labor department. The issue was whether an employer may require a high school education or aptitude test when it is not significantly related to job performance and operates to exclude blacks from the positions. The Supreme Court held that the touchstone is business necessity. If an employment practice that operates to exclude blacks cannot be shown to relate to job performance, the practice is prohibited.
(i) Notes
1. Do we want judges making these decisions? Isn’t the employer in a better position to determine what is necessary for employment? 
2. Goals of Title VII – Remove barriers – Page 579 and 580. 
3. Why should individual employers remedy societal problems? 
b. EEOC v. Joe’s Stone Crab, Inc. – Old world restaurant that only hired men as servers. The EEOC brought a disparate impact claim challenging the restaurant’s hiring practices. Prior to the claim the restaurant used a roll call system of hiring. One of the problems in this case was that very few women actually showed up to the roll call. The reputation of hiring caused women not to apply, and the court found that this was not a specific policy. Therefore, the court remanded.
(i) Notes
1. This should have been brought as a disparate treatment case, not a disparate impact case. In disparate treatment you do not need to link to policy. In fact, on remand the court entered a judgment in favor of the EEOC on a disparate treatment theory. 
c. Ricci v. DeStefano – New Haven Fire Department has exam that they give out to determine promotions. Whites performed much better than blacks and Hispanics. As a result, the City threw out the exam and white firefighters sued under Title VII for disparate treatment. For disparate treatment there needs to be intentional discrimination based on race. The City was concerned that if they used the test they would be sued by black firefighters for disparate impact. The Supreme Court decided that there must be an objective strong basis in evidence that defendant’s decision would violate disparate impact theory of discrimination. The City did not meet this standard because they did not dispel the defenses to disparate impact discrimination – job related and no alternative. 
(i) Dissent – There were less discriminatory methods, and lets just call it a good faith standard. 
iv. Harassment – Harassment can be on basis of sex, race, religion, national origin, age, or disability. Any protected category under Title VII. 
1. Sexual Harassment – Two types of sexual harassment (which has to be on basis of sex; i.e., you would not be harassed if not for your sex).
a. Quid Pro Quo – Supervisor demands sexual favors from an employee and when they are not provided, terminates or otherwise disadvantages that employee.
(i) Elements
1. Request for unwelcome sexual favors by supervisor (someone with at least apparent authority to take employment action); 
2. Request refused;
3. Adverse employment decision or loss of tangible job benefit;
4. Causal relationship between refusal and adverse decision.
b. Hostile Work Environment – A plaintiff may establish a violation of Title VII by proving that discrimination based on sex has created a hostile or abusive work environment. 
(i) Rationale – Sexual harassment that creates a hostile or offensive work environment is a barrier to sexual equality in the workplace. Furthermore it is demeaning that a man or woman run a gauntlet of sexual abuse in return for the privilege of being allowed to work and make a living. (Page 602) 
(ii) Elements
1. Sexual advances, verbal or physical conduct of a sexual nature, or harassing conduct done on the basis of sex (or another protected trait). 

a. Same sex OK (Oncale v. Sundowner Offshore Services, Inc.)

b. Needs to be on the basis of sex, but does not need to be about desire. 
c. Cannot be on basis of sexual orientation.
d. Title VII does not prohibit all verbal or physical harassment in the workplace; it is directed only at “discrimination…because…of sex.” (Page 607) 
2. Unwelcome

a. Burden on plaintiff to prove the conduct was unwelcome under “totality of circumstances” test. Such as the nature of the sexual advances and the context in which the alleged incidents occurred. This can include plaintiff’s actions, words, or dress. 
b. The fact that the sexual conduct was “voluntary” is not a defense. 
3. Unreasonably interferes or creates an intimidating, hostile, or offensive work environment.

a. Has to be sufficiently severe or pervasive to alter the terms or conditions of employment (Meritor) 
b. Has subjective and objective component.
i. Subjective – Plaintiff does not nee to have a psychological breakdown, but needs to be more than trivial. 
ii. Objective – Dispute between reasonable woman standard (Ellison 9th Cir.) and reasonable person standard (Harris and Oncale). (Page 609) What might bother a reasonable woman may be different than what bothers a reasonable man.  
c. Employer Liability 
(i) Harassment by Supervisor
1. Quid Pro Quo (tangible employment action) – Supervisor is an agent of company and therefore the company is vicariously liable. (Page 617) 
2. Hostile Work Environment (no tangible employment action) – Presumption of liability subject to affirmative defense (Burlington). Both prongs must be satisfied: 
a. Employer has reasonable policy prohibiting harassment and procedure for reporting and investigating complaints. (sexual harassment policy)
b. Plaintiff unreasonably failed to avail herself of employer’s policy. (Page 623) 
i. This emphasis on procedure gives employers the incentive to have a policy to help stop sex discrimination. 
(ii) Harassment by Co-Workers – Negligence Standard – Employer knew/should have known about harassment and did not stop it. (Page 624) 
(iii) Harassment by 3rd Parties – Negligence Standard (same as above), but employer need only respond to harassment that it can control.
d. Damages – Under Title VII, damages limited to lost wages, plus compensatory and punitive damages subject to cap of $50K – 300K depending on size of employer.
e. Cases

(i) Meritor Savings v. Vinson – Vinson alleged that her supervisor made sexual advances and even raped her. She said she just gave in to his sexual advances because she felt she had to. This was an early case and the issue was whether Title VII covered sexual harassment. The court found Title VII covers sexual harassment. For sexual harassment to be actionable, it must be sufficiently severe or pervasive to alter the conditions of the victim’s employment and created as abusive working environment. In addition, the conduct must be unwelcome, and this requires looking at the totality of circumstances.  
(ii) Lack v. Wal-Mart – Lack was a man who brought a state law harassment claim against Wal-Mart because of lewd comments by his male boss. The court found that this was not actionable because the conduct was not made on the basis of sex. The comments were not made because the employee was male. Rather, the supervisor just made inappropriate comments generally, everyone who offended. 
(iii) Bales v. Wal-Mart – Bales worked at a Wal-Mart pharmacy. Bales supervisor would say inappropriate comments, went and got photos of Bale, and said things to other employees. The supervisor argued that he and Bales were buddies and that the conduct was welcome. Unreasonably interferes or creates and intimidating, hostile, or offensive work environment. 
(iv) Burlington Industries v. Ellerth – This case set up the standards for employer liability. When a supervisor’s harassment culminates in a tangible employment action (quid pro quo), such as discharge, demotion, or reassignment, then the employer is vicariously liable. However, if no tangible employment action is taken (hostile work environment), then an affirmative defense is available. Under this affirmative defense the employer can establish that they have promulgated an anti-harassment policy with complaint procedure for investigating such complaints, AND that the plaintiff employee unreasonably failed to take advantage of any preventive or corrective policies provided by the employer. 
C. ADA – Americans With Disabilities Act 
i. Disability Discrimination 
1. Introduction 
a. Three policies supported the passage of the ADA: 

(i) Prohibit discrimination against the disabled 

(ii) Eradicate stereotypes

(iii) Public welfare concern – many individuals who were disabled but unable to find work were receiving federal disability payments. Many of these individuals were capable of working, so Congress wanted to reduce the public welfare burden by employing those that would otherwise receive assistance. 

b. Ideas about disability in the workplace: 

(i) Expensive 

(ii) Customers not going to like have employees that are disabled 

(iii) Can’t do the job as well as

(iv) Make other employees uncomfortable 

(v) Liability for future suits 

(vi) Insurance expenses 

(vii) Safety 

c. Views on accommodations 

(i) Employers think that accommodations are going to cost them a lot of money. 
(ii) But by and large these accommodations do not cost a lot – keyboard, giving extra break…

2. Definition of Disability 
a. Under the ADA, disability is defined as: 

(i) A physical or mental impairment that substantially limits one or more major life activities;

1. In Sutton, the Supreme Court held that whether an individual is disabled is determined be considering the person in their mitigated state. But Congress explicitly overruled in ADA Amendments Act.
a. Sutton v. United Air Lines – Plaintiffs were not hired as airline pilots because of vision problems. The issue was whether the plaintiffs’ had alleged that they possess a physical impairment that substantially limits them in one or more major life activities. The Court held that the determination of whether an individual is disabled should be made with reference to measures that mitigate the individual’s impairment. As a result of this, most employee’s lost at summary judgment. So Congress passed the ADA Amendments Act. 

i. ADA Amendments Act – Mitigating measures are not to be considered in determining whether an individual is disabled. The statute, however, explicitly excludes glasses and contact lenses from that determination. 

(ii) A record of such an impairment; or

(iii) Being regarded as having such an impairment

1. In Sutton, the Supreme Court interpreted the “regarded as” prong to mean that the employer treats you as someone that could not perform a board range of jobs in your mitigated state. However, the ADA Amendments Act overruled this interpretation. 

a. ADA Amendments Act – Clarifies that an individual meets the “regarded as” prong if they establish that they have been subjected to an action that violates that ADA because of an actual or perceived physical or mental impairment whether or not the impairment limits or is perceived to limit a major life activity.
3. Reasonable Accommodation – The ADA prohibits an employer from discriminating against an individual with a disability who, with reasonable accommodation, can perform the essential functions of the job. 

a. Dialog – Employee and employer engage in a dialog regarding the accommodation. If the employer fails to make the accommodation the employee can bring a suit for failure to reasonably accommodate. 
b. Rule – To prevail on failure to accommodate: 
(i) Plaintiff has to show requested accommodation is reasonable in the general sense. Then the burden shifts to employer to show undue hardship (price, extent of renovation, cost-benefit…), given individual circumstances. Plaintiff can still show that given individualized circumstances, accommodation is reasonable (generally may not be reasonable, but in this case it is).

1. Exemption from seniority system is presumptively not reasonable in the run of cases.  Barnett
a. US Airways v. Barnett – Plaintiff injured his back while working in a cargo-handling position. The plaintiff wanted a less demanding position in the mailroom, but these positions were based on seniority. Plaintiff asked for an accommodation to be placed in the position anyway. The issue was whether the accommodation demand trumps the seniority system. The Court held that ordinarily the ADA does not require a violation of the employer’s seniority system. But plaintiff can present evidence that the assignment is nonetheless reasonable in this case. 

4. Direct Threat Defense – Employer defense that applies to threat to others or individual. 

a. Chevron v. Echazabal – Echazabal worked from Chevron, and was denied jobs and then terminated because he had Hepatitis C, and the work posed a health risk to him as a result of this. He sued claiming a violation of the ADA. Congress made clear in the ADA that posing a "direct threat to the health or safety of other individuals" may disqualify a person with a disability from employment. The issue is whether “direct threat” includes threat to ones own health or safety. The Supreme Court ruled in favor of Chevron, endorsing the EEOC's definition of "direct threat," which includes a threat to one's own health or safety.
(i) Get you thinking about paternalism and disability. 

(ii) Comparison to Johnson Control. Harm to self v. unborn fetus; overinclusive v. underinclusive. 
V. WAGE, HOUR, & LEAVE 

A. Background, Policy & Coverage of FLSA
i. Purposes of FLSA
1. Short hours movement – Late 19th and early 20th century movement embracing workers desire to reduce the average weekly working hours as a means to improve health of working class, diminish unemployment by spreading available work, increasing leisure time, exert worker control. 
2. Public health/safety – Reduce occupational injuries by reducing worker fatigue. 

3. More time for home/community/social life

4. Moral element (eradicate overwork and sweat shops)

5. Diminish unemployment (spread work)

6. Get more money

ii. History 

1. Back and forth on constitutionality of wage and hour laws, culminating in West Coast Hotel (upholding constitutionality of Washington wage and hour statute).
a. West Coast Hotel v. Parrish – Plaintiff was a chambermaid and brought a suit to recover the difference between the wages paid to her and the minimum wage fixed by state law. Defendant argued that the minimum wage law is a violation of the Due Process Clause. The Court upheld the law as in the public’s interest to protect women and children. The Court says that the legislature has an interest in protecting women and children since there is no real bargaining and there is a societal value. If women are not paid enough to meet living expenses, then the burden of supporting these women is cast on the community. (Page 707) 

iii. FLSA Basics 
1. Minimum Wage Provisions 
a. Excerpts from 28 U.S.C. §206 – Every employer shall pay each of his employees who in any workweek is engaged in commerce or in the production of goods or commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, wages at the following rates: 

(i) Except as otherwise provided in this section, not less than:

1. $5.85 an hour beginning on the 60th day after May 25, 2007;

2. $6.55 an hour, beginning 12 months after the 60th day; and

3. $7.25 an hour, beginning 24 months after that 60th day. 

b. Lodging – Employer’s can credit against minimum wage reasonable value of board, lodging, or other facilities furnished to employees.  
c. Tips – Employers of tipped employee’s who receive more than $30/month in tips may credit tips against minimum wage owed, so long as actual wage doesn’t go below $2/13/hr.
d. Less than 20 Years – “Opportunity wage” for those less than 20 years of age – can pay $4.25/hr for first 90 consecutive days of employment.   
2. Overtime Provisions
a. Excerpts from 28 U.S.C. §207 – Except as otherwise provided in this section, no employer shall employ any of his employees who in any workweek is engaged in commerce or in the production of goods for commerce, or is employed in an enterprise engaged in commerce or in the production of goods for commerce, for a workweek longer than forty hours unless such employee receives compensation for his employment in excess of the hours above specified at a rate not less than one and one-half times the regular rate at which he is employed. 
(i) Calculating Hourly Rate – Regular rate of pay calculated on hourly basis. If someone is getting paid on salary, need to translate into hourly wage. Take amount they get each week and divide by 40, although can do monthly for certain professions.
(ii) Willful Violation – If the violation of overtime or pay level was willful (without a good faith and reasonable belief that pay practices were in compliance with FLSA or applicable state law), the employer will owe as liquidated damages double the back pay.
iv. FLSA Coverage 
1. Individual or Enterprise Coverage – Either the employee must be covered as an individual or the employer must be covered as an enterprise:
a. Individual Coverage Test – An employee is covered under FLSA if he or she is “engaged in commerce or in the production of goods for commerce.”
(i) Depends on what employee is doing that week. Therefore, an employee may be covered one week and not the other.
b. Enterprise Coverage Test – Extends the protection of the FLSA to all employees of an “enterprise engaged in commerce or in the production of goods for commerce.” In order for an enterprise to be covered, it must have employees engaged in commerce and have an annual gross volume of sales made or business done that is at least $500,000. 
2. Existence of Employment Relationship – FLSA applies to those engaged in an employment relationship. 
a. Employee? – The label that a person is given does not matter, courts primarily look to the control that an employer has over the person. 
(i) Tests – Courts have developed various versions of the “economic reality” test in order to distinguish between independent contractors and employees: 
1. Heath v. Perdue Farms – Plaintiff’s sought to recover overtime wages that they believe they are entitled to. Plaintiff’s work more than 40 hours per week but are not paid overtime. Perdue made two arguments: first, that the plaintiff’s are independent contractors, and second, that they are exempt agricultural workers. To determine if the plaintiffs were employees or not, the court looks to the “economic reality” of the relationship and not the label given to it. Here, the court found the worker’s to be employees. 
a. To determine the economic reality of the relationship, courts look to the following factors: 
i. The degree of control which the putative employer has over the manner in which the work in performed; 
ii. The opportunities for profit or loss dependent upon the managerial skill of the worker;
iii. The putative employee’s investment in equipment or material;
iv. The degree of skill required for the work;
v. The permanence of the working relationship; and 
vi. Whether the service rendered is an integral part of the putative employer’s business. 
2. In Bonnette v. California Health & Welfare Agency, the 9th Circuit articulated a four-factor test for determining whether an employment relationship exists.
a. Whether the alleged employer: 
i. Had the power to hire and fire the employees
ii. Supervised and controlled employee work schedules or conditions of employment
iii. Determined the rate and method of payment, and 
iv. Maintained employment records. 
3. In Donovan v. DialAmerica Marketing, Inc., the court listed the following relevant factors: 
a. The degree of the alleged employer’s right to control the manner in which the work is to be performed;
b. The alleged employee’s opportunity for profit or loss depending upon his managerial skill;
c. The alleged employee’s investment in equipment or materials required for his task, or his employment of helpers;
d. Whether the service rendered requires a special skill;
e. The degree of permanence of the working relationship;
f. Whether the service rendered is an integral part of the alleged employer’s business. 
b. Joint Employer – Can have joint enterprise liability extending to more than one employer. The test to determine joint employment is on Page 722. 

3. Exemptions 
a. Both Minimum Wage and Overtime Requirements 
(i) Employees of certain amusement or recreational establishments or organized camps;

(ii) Employee who catch, pack, or load seafood;

(iii) Certain agricultural employees who work for small employers, are immediate family members of the employer, or work in range production of livestock;

(iv) Employees of limited circulation newspapers;

(v) Casual babysitters;

(vi) Learners and apprentices.

b. Only Overtime Requirements
(i) Most railway and airline employees

(ii) Announcers, new editors, and chief engineers of the major radio or television stations in small cities

(iii) Various employees engaged in specialized agricultural work

(iv) Fire and law enforcement employees of small public departments. 

B. Compensable Time

i. Compensable Time – The Department of Labor defines compensable time as “all of the time during which an employee is on duty on the employer’s premises or at a prescribed workplace, as well as all of the other time during which the employee is suffered or permitted to work for the employer.”  
1. “Off-the-Clock” Work
a. Employer needs to have actual or constructive knowledge that the employee worked off the clock. This is part of employee’s affirmative case (meaning that lack of knowledge is not an affirmative defense to be raised by the employer).
b. To meet showing, employee needs to show a pattern or practice of employer acquiescence, so that it is reasonable to infer that employer allowed the employee to work off the clock.
(i) Davis v. Food Lion – Davis worked off the clock because Lion had standards that were too strict to accomplish within the workday. The employer had a policy that employees could not work off hours, and Davis was told multiple times not work off the clock. Davis brought an action to recover overtime wages. The issue was whether FLSA required that Lion knew or should have known of Davis’s uncompensated overtime work. As part of plaintiff’s case, plaintiff must show that the employer had actual or constructive knowledge of the plaintiff’s overtime work (off the clock work). Here, the plaintiff failed to make that showing so there was no violation of FLSA. 
2. On Call Time

a. Basic Test – Time spent “waiting to be engaged” is not compensable under the FLSA, but if employees are “engaged to wait” the time is compensable.

(i) Dinges v. Sacred Heart St. Mary’s Hospitals – Hospital has stand by EMT crews. First-out responders must arrive at the hospital after being called within 7 minutes. The first-out crew is paid $2.25 per hour of on-call work. The hospital credits them for at least 2 hours per call. The first-out crew brought an action seeking to have all on-call time compensated at their normal rate. The issue is whether on-call is compensable time. The Court held that the core issue is whether the employee can make effective use of his or her on-call time to tend to “the ordinary activities of private life.” If the requirements of the job are so restrictive that they prevent employees from doing so, the time will be compensable. Here, the court found that the employees could do enough of their ordinary activities to not be compensable time.  
ii. Rest and Meals
1. FLSA does not require that employer’s provide rest or meal periods.  
2. Many states do (including California - employers must provide rest breaks at the rate of not less than 10 consecutive minutes for each four hours (or major portion thereof) worked, occurring as near as possible to the middle of the work period.  Can’t be combined or added to meal breaks.  Has to be paid.). 
iii.  Training Time
1. In general, time spent attending employer-sponsored lectures, meetings, and training programs is compensable unless (1) occurs outside of employee’s regular working hours; (2) attendance is voluntary; (3) the course is not directly related to the EE’s job; and (4) the EE performs no productive work during the training.  Must meet all four to not be compensable.
iv. Travel Time and Other “Preliminary and Postliminary” Activities
1. Travel – Commuting time generally not compensable unless incurred in connection with out-of-town-work or in traveling between locations on the job.
2. “Donning and Doffing” – For example, washing-up time, time necessary to change in and out of uniforms or to put on and take off protective gear, time waiting in line to obtain equipment or to clock in for work, etc. 

a. Portal-to-Portal Act – An employer is not liable for failure to pay an employee minimum wage, or to pay overtime compensation, for travel to and from the location of the employee’s “principal activities,” and for activities that are preliminary or postliminary to that principal activity. 

(i) Compensable if Integral – However, such activities are compensable if the activities are an “integral and indispensable part of the principal activities” for which the employee is employed. 

1. IBP v. Alvarez – Meat cutters had to put on “suits of armor” before working. The issue was whether the employee’s time walking to work after putting on the gear was compensable, and whether the time spent waiting to put on the gear was compensable time. The court found that activities integral and indispensable to the worker’s principal activity of work are compensable time. The court analogized the time walking to the station after donning as walking from one place in the plant to another after the workday has commenced, and therefore held that such time was compensable. However, the court held that the time waiting to don is not covered.
C. FLSA Enforcement

i. Three Ways to Enforce – There are three ways to enforce wage and overtime claims: 

1. Department of Labor – Civil Actions

2. Private Individuals – Civil Actions 

3. Department of Labor – Criminal Prosecutions 

ii. Department of Labor Suits  
1. Department of Labor can sue for recovery of unpaid minimum wage, overtime, and equal amount as liquidated damages; can also get civil penalties of up to $1000 per violation for repeated/willful violation; can also seek injunctive relief.
2. Department of Labor also requires employer’s to keep records, and can prosecute recordkeeping, but no damages.
iii. Private Individuals (of course first need to find a lawyer; can be a challenge) 
1. Can sue for unpaid wages/overtime; get liquidated damages (2x).  
2. FLSA has “collective action” as opposed to A class action procedure. Plaintiffs have to opt in.
iv. Anti-Retaliation Provision – FLSA contains an anti-retaliatory provision that prohibits employers from discriminating against or discharging an employee in retaliation for filing a complaint under FLSA or testifying in a proceeding.
1. Attorneys’ Fees/Cost – If the plaintiff wins on this they get attorneys’ fees and costs. 

2. Filing – What constitutes filing a complaint for purposes of retaliation provision?
a. There is a split between:

(i) Filing a formal complaint. 

1. In these jurisdictions an employer is free to discharge the employee in retaliation as long as a formal complaint has not been filed. 

(ii) Complaining to someone less formally in-house.
3. Relationship with Wrongful Termination in Violation of Public Policy

a. Example – If John feels that he is being retaliated against for reporting a FLSA violation, what do you look at? 
(i) Federal retaliation claim. 
(ii) Wrongful termination in violation of public policy. 
1. Better tort remedies
2. Check for preemption. In some jurisdictions, may depend on difference in remedies. 
3. Look at Amos v. Oakdale (Page 212) 
v. Defenses and Limitations on Liability
1. Generally, a strict liability statute.  But tempered by several defenses:
a. Reliance – Complete employer defense if minimum wage or overtime violation was “in good faith in conformity with and in reliance on any written administrative regulation, order, etc.”  
b. Good Faith – Or damages can be reduced or eliminated if finds that employer acted in good faith or had reasonable grounds to believe it acted properly.  
(i) Employer bears heavy burden of proof – have to show made honest effort to properly apply act. Mere confusion about the state of the law will not suffice.
1. The reason for this is that the act is hard to comply with. 
c. Statute of Limitations – 2 years; 3 for willful violations.
(i)  A violation will be deemed willful only if “the employer either knew or showed reckless disregard for the applicable FLSA regulation. 
(ii) But there is usually a continuing violation, so statute of limitations is tolled. 
(iii) Only get recovery for 2-3 year period. E.g. in Purdue the court found a willful violation, so the plaintiffs got 3 years of recovery. 
vi. State Wage and Hour Laws 

1. Exist – Can be more protective of employee’s, but not less. For example, California has minimum wage of $8 and it is easier to get overtime.
2. Class Actions and FLSA Collective Actions
a. Two types: 
(i) True Class Action – Brought in state or federal court for state violations.  
1. Typically putative class members have to opt-out.  They are in unless they want out, and they are bound.
(ii) FLSA Claims – Can’t be a class action. Rather, there is a specialized alternative called a collective action.
1. Employees have to opt-in by filing consent to join suit. Only those that do so are bound.
2. The number of these cases has dramatically increased. (Page 747-748) 
vii. Public Sector – Basically, can’t sue state employer. Rather, must rely on public enforcement. 
1. Unless state waives immunity (some states have done so).
2. Although can sue for injunctive relief (but don’t get anything).
D. FLSA Child Labor Provisions
i. Statute prohibits “oppressive child labor.”  
1. “Oppressive” is any work that violates certain prohibitions tied to age, industry, time of day, and school year.
a. Exceptions
(i) Children working for their parents
(ii) Children working in motion pictures/TV
2. Age
a. Employment of children under 12 is generally prohibited, with a few exceptions (e.g., 10 & 11 year-olds may work in agriculture; child actors are allowed to work at any age)
b. Above age 12, there are increasingly lax restrictions for children according to age.
(i) For example:  Ages 14 – 16
1. No more than 18 hours/week during school year
2. No more than 40 hours/week nor 8 hours/day during vacation
3. No later than 7 p.m. (during school), or 9 p.m. (vacation)
3. Both FLSA and state laws prohibit children from working in specified hazardous or unsuitable industries or occupations
E. Minimum Wage Efficacy? 

i. Purpose – Maintain a minimum standard of living. Lessen the need for government aid to families, and prevent disputes between employers and organized labor. 
ii. Failed to Keep Pace – The minimum wage has failed to keep pace with increasing prices, poverty thresholds, and average wages. As a result, the minimum wage cannot achieve its purpose. 
iii. Increase Minimum Wage Debate 
1. Political Issue – The minimum wage is a political topic. Democrats regularly call for an increase on grounds of redistribution, economic justice, or to “make work pay.” Republicans on the other hand oppose increasing the minimum wage on the ground that it burdens small business and causes significant job lose. 
2. Arguments (Page 771) 
a. For Raising Minimum Wage
(i) Shift burden to employers rather than government. 
(ii) Logical that if you work you can support yourself – working poor ridiculous.
(iii) No job lose – Los Angeles example. 
(iv) Has not kept up with inflation

(v) Only 3% make minimum wage
1. 14 to 15 states have laws that exceed federal standard
2. This is a small % and will not have a huge impact on economy
a. Counter – ripple effect 
(vi) The 3% workers are more likely women and minorities. More and more people are spending more time in minimum wage jobs. 
b. Against Raising Minimum Wage 
(i) If you raise it you will lower these number of jobs and less will be in the market. Fast food jobs are often done by teens from the suburbs and they don’t need the $. This will just limit these jobs for people that really need it. 
(ii) Businesses can’t afford and will fire workers and unemployment will be raised

(iii) Competing internationally 

(iv) Burden on certain industries – Counter: If you can’t pay workers a wage that they can live on we don’t want you in business. No social value. 

(v) Bottom Line

c. Site Studies! 

F. Living Wage Laws
i. Policy goals for raising minimum wage; discussion of benefits/drawbacks of raising minimum wage; know how this relates to arguments for “living wage.” (Page 771) 
ii. Living wage done primarily through local ordinances.
1. Rationales?
a. Importance of living wage.
b. Avoid city/state subsidy of low paying workers.
c. Want people who work in a city to be able to live there. 
2. Examples: 
a. LAX Airport living wage ordinance.  
(i) Wage Ordinance A – Increased employee’s wages to $9.39 + health benefits or $10.64 without health benefits.
(ii) Wage Ordinance B – Created a Hospitality Zone; phase implementation, could avoid for one year if shown too burdensome.  
b. RUI One Corporation v. City of Berkeley – RUI changed Berkley ordinance that required a minimum wage for businesses that had contracts with the city and met certain criteria. RUI challenged the ordinance based on constitutional claims – Contract Clause, Due Process, and Equal Protection. The 9th Circuit did not take the Contract Clause claim very seriously, and then applied rational basis review for the Due Process and Equal Protection claims. The court upheld the ordinance under rationale basis review because it was related to public purpose. 
G. FLSA Overtime Provisions
i. Purpose
1. Work spreading – more employees at less hours. But this did not work very well because there are costs to hiring more employees – training, insurance and benefits. 
2. Give employee choice to have time off or to make more money (as a society we have chosen more money) 
ii. Overtime v. Comp Time
1. Public Employee’s – Comp time is specialized rule that applies only to public employees. Public employers can award compensatory time off in lieu of cash compensation for overtime, at a rate of not less than 1.5 hours for each hour of overtime.
a. Employee must agree to this by contract – collective bargaining, individual agreement, or prior practice. 
b. Employee must be able to use it within a reasonable period after making the request if the use of comp time does not unduly disrupt the operations of the public agency. 
(i) Mortensen – Employees don’t have absolute discretion on when they want to use comp time. Employer can’t be so heavy handed. 
(ii) Harris – Employer can force employee to use their comp time. 
c. FLSA caps maximum amount of comp time at 240 hours, except that hours for public safety, emergency response, and seasonal employees are capped at 480.  Beyond this, employer must pay cash for additional overtime.
d. Employer can cash out accrued comp time  at employer’s discretion. 
e. Employers must pay accrued comp time at termination of employment.
2. Should we extend to private employers? 
a. Pro – Flexibility – choice of time v. $$ 

b. Con – Employer has a lot of control, step back from FLSA’s overtime requirement and work spreading policy 

iii. High End Exemptions: White Collar Employees and Computer Professionals
1. Why have Exceptions
a. Not concerned about wage protection for these individuals.

b. Nature of jobs doesn’t allow. 

2. Four Categories: 
a. Executive Employees (salary) 
b. Administrative Employees (salary) 
c. Professional Employees (salary) 
d. Computer Programmers ($27/hr., not required to be salary) 
3. Salary
a. Salary means can’t be subject to reduction because of variance in the quality or quantity of work performed.
b. Any adjustment to salaried employee’s compensation must be pursuant to an employer policy that makes clear that this is going on.
c. Archuleta – Employees were getting a salary based on two-week increments. Wal-Mart would adjust timing and the amount that the employee was paid. If it were slower, Wal-Mart would adjust the amount of salary and time worked. Plaintiff said they were essentially hourly employees. The court found that Wal-Mart was respecting the salary for the two-week period. Employer can prospectively modify hours and pay and employee will still be considered to be on salary.
4. 2004 Regulations – Imposed new rules regarding threshold salary levels and the duties test to determine exempt status: 
(i) Salaried employees paid less than $23K/year – Guaranteed Overtime.
(ii) Between $23K and $100K – Standard Duties Test
1. Standard Duties Test – varies by category:

a. Professionals – Learned or creative:

i. Learned – Primary duty is performance of work requiring knowledge of an advanced type (predominantly intellectual in character and which includes work requiring consistent exercise of discretion and judgment) in science or learning customarily acquired by prolonged course of specialized intellectual instruction.  
ii. Creative – Primary duty is performance of work requiring invention, imagination, originality, or talent in a recognized field of artistic or creative endeavor.  (Journalist example Page 785) 

b. Administrators
i. Office or non-manual work directly related to management policies or general business operations that involve the “exercise of discretion and independent judgment with respect to matters of significance.”
ii. Under the new regulations, it is sufficient if the employee’s “most important” duty meets the test.  
c. Executives
i. Responsible for management of the business or a division of it and directs the work of 2 or more employees, and who have the authority to hire or fire other employees or whose suggestions as to such matters carry weight. 

ii. Under the old regulations, the “primary duty” (more than 50% of employee time) had to be executive. Now the “most important duty” must be executive, regardless of total time spent. (Scherer v. Compass Group, Page 781) 

d. Computer Professionals (added 1996) – Primary duties have to consist of performance of work that requires theoretical and practical application of highly specialized knowledge in computer systems analysis, programming, and software engineering, and that EE’s primary duty include work requiring the consistent exercise of discretion and judgment.
(iii) Over $100K/year – Highly Compensated Duties Test. 
1. Highly Compensated Duties Test – An employee is exempt from the FLSA minimum wage and overtime provisions only if the employee “customarily and regularly performs any one or more of the exempt duties or responsibilities of an executive, administrative or professional employee.” 
(iv) If teacher, law, medicine, exempt entirely regardless of salary.
H. Family Medical Leave Act (FMLA) – Was designed to provide relief to working parents by allowing those who qualify unpaid leave to take case of a new child, sick children, spouses or parents, or for one’s own serious illness. On of the primary purposes was to alleviate discriminatory barriers women encountered in the workplace. 
i. Coverage
1. Only employers with more than 50 employees. 
2. Employees must work 1,250 hours in a year. Not eligible until work for employer for at least one year.
ii. Unpaid Leave
1. Up to 12 weeks in a 12-month period; can be taken intermittently (unless for birth/adoption of child)
2. Leave is UNPAID:
a. If employer provides paid sick or vacation leave, the employer must allow and can require an employee to take FMLA leave as sick or vacation leave; employer can deduct vacation or sick time from the 12 weeks. 
b. Employer must maintain group health coverage on same terms as when employee is working. 
(i) But employer need not maintain other group (e.g. life and disability) insurance coverage. Since FMLA requires employers to provide the same benefits after the leave as before, employers often continue coverage during the leave but recover from employee the premium paid during the leave.
iii. Qualified Reinstatement Rights
1. Employee entitled to same or equivalent position. 
a. Exception – Key employees can be denied reinstatement if necessary to prevent “substantial and grievous economic injury” to employer. 
(i) Key Employee:
1. Salaried exempt under FLSA; and
2. Among highest paid 10% of all of employer’s employees within 75 miles. 
(ii) Substantial and Grievous Economic Injury – Reinstatement would threaten economic viability of firm or would impose long-term substantial economic injury. 
iv. Reasons for Leave
1. Serious health condition of self or family
a. Self – Serious health condition of employee
(i) Renders employee unable to perform functions of his/her position plus 
(ii) Involves inpatient care and subsequent treatment; or
(iii) Continuing treatment by health care provider
b. Family – Same as above except doesn’t require inability to perform job. 
(i) Covered Family Members – Spouse, (step) parents, and biological, adoptive, foster, or stepchildren.  Check state laws for coverage of domestic partners.
2. Birth, adoption, or foster care placement of child
v. Employee Notice Requirements
1. Advance (30 days) notice required when need for leave is foreseeable.  Advance notice not required when need for leave is unforeseeable, but then notice must be given as soon as practicable, ordinarily 1-2 days after when employee learns of need for leave.
2. Notice must include reason leave is needed, planned time and duration; employee must give updates of condition.
3. Employer can request certification of existence of serious health condition. 
vi. Employer Notice Requirements
1. Must notify all employees of rights under FMLA. 
2. Must notify employee requesting leave of FMLA requirements.
3. Must notify employee that leave is being designated as FMLA leave and will be counted against the 12 weeks
vii. Enforcement
1. Proceedings must initiate with administrative complaint, although not if the FMLA is forming basis of a public policy tort claim.
2. Aggrieved employees and/or Department of Labor or state agency may sue. 
viii. Remedies
1. Wages, salary, benefits
2. If no tangible employment loss, employee may recover actual economic losses, such as cost of providing family care. 
3. Liquidated damages (double damages) if willful violation; same standard of willfulness as under FLSA. 
4. Attorneys’ fees for prevailing plaintiff. 
ix. Case
1. Cline v Wal-Mart
a. Nightshift supervisor takes FMLA leave due to surgery for brain tumor.  Upon his return he is immediately demoted and the fired for “stealing company time” (termination comes after EE threatens suit for the demotion).
(i) When asking for leave, he is informed that he must take his 5 vacation days before the FMLA leave begins
(ii) He then fills out requisite paperwork with HR discussing certification for doctor.
1. Form included no information as to his FMLA rights.
b. Wal-Mart’s acceptable conduct
(i) Request doctor certification
(ii) Require that 5 days vacation be used first (but this needs to be included as part of a section on their paperwork explaining FMLA rights). 
c. Wal-Marts wrong conduct
(i) Forms did not inform employees of FMLA rights
(ii) Demotion of employee once he returned to work
(iii) Termination was retaliatory.
(iv) (Possible ADA issues as it seems the demotion was linked to assumptions concerning his disability).
x. Policies Argument: Successes and Problems
1. Men are not taking FMLA leaves (predominantly women taking it); probably due to cultural baggage for men and fear of retaliation; men fear “they’ll be ‘daddy-tracked.’” 
2. Role of Men: it may be that increasing workplace equality will require persuading men to behave more like women, rather than trying to induce women to behave more like men. (Pg. 679)
3. Generally, workers cannot afford to take unpaid leaves. 
4. Must know the different visions of how to change this (Pg. 671): 
a. Joan Williams, Our Economy of Mothers and Others: Women and Economics Revisited – Focus on restructuring work, such as part-time. 
b. Michael Selmi & Naomi Cahn, Caretaking and the Contradictions of Contemporary Policy – Focus of changing views in workplace and contribution to family. 
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