Employment Discrimination 
Overview
Employment Relationship 

For an employee to file a discrimination claim he must be apart of a class protected by a statue:
· TITLE VII: Civil Rights Act of 1964
· Age and Disability are not protected under Title VII, protected by a separate statue. 


For a def to be protected under the Act/Statue must be an employee
· Employer/Employee Relationship
· Independent Contractors: less control, buys their own supplies, make their own hours. 
· Is there a MASTER/SERVANT RELATIONSHIP: Nationwide v Darden: Darden: insurance broker worked for insurance company: he got certain employment benefits, if he stopped working for them and worked for a competitor he forfeited his benefits. The company wouldn’t give him his benefits. 
· Court found not an employee failed to meet the necessary factors: control: right to control schedule the big determining issue, skill requirement: indep contractor (small issue) source of instrumentality and tools, exclusivity of the work, tax return, Darden had his own tool
· Do they wear Uniforms: FedEx: Here employees: uniforms are for securitt purpose, The union had an election and won. Fedex refused to bargain with the union because they are not employee, so the National Labor Relations act does not apply.  
· Issue: Whether the punitive IC have sign entrepreneurialism opportunities for gain or loss?
· Held: Indep contractors 
· Reasoning: I have control over my tools: I have to invest in my tools of the trade and I determine how much or how little I am going to work. This risk of entrepreneurialism is mine.  Fed Ex does not prescribe the routes, when to take breaks, not subject to disciplinary actions. Supply their own trunk with the logo but cant use if for personal use, have to maintain the vehicle, can hire their own employees. Everyone has his or her own route and can hire someone else to work it. 
· Dissent: All factors must be weighted without one beginning decisive: Only one contractor uses it after hours, fed ex offers a take it or leave it agreement: can’t negotiate: not very entrepreneur about that. Cant take days off. Provided support: training assist with car, cant influence their income, could not realistically pursue 

Even if an employee the employer must have more than 15 employees to be held to the act/statue. 
· Under group specific discrimination acts (age, disabilities) have to have 15-20 employees because of lack of funds to implement all the different statues. 
· Is it a CEO: who do they report to: A ceo is an employee, reports to the board. Here the doctors are the directors so who do they report to? They are not employees because they do not answer to anybody: there are only 11 employees and therefore the ADA does not apply.
· Dissent: this is a corp structure, the employees have to report to somebody, because they have that structure these people are employees and should be counted and therefore the ADA claim should be able to proceed.  Argue that they report to each other to the board therefore are employees. Look to see if someone can tell you what to do.

Is it an Employment At-Will
· Either party can terminate the employment: The Employer can fire at any time or the Employee can quit at anytime 
· Is there a contract? What does the contract say? Can only be fired for certain reasons 
· If contract and handbook differ the courts prefer the more specific policy 
· Is there a Handbook
· Is the Handbook enforced? 
· Wooley: If a handbook is distributed then deemed to have constructive notice of the polices: counter argument: has the policies been enforced in the past?

· Public policy?
· Jury Duty, whistleblowers 

· Is the contract Oral or Written:
· Oral Contracts: Ohanian v. Avis Rent a car
· Relocation money: this is not a contract, said he didn’t read it all he did was check the box, then fire him: didn’t turn around the Boston office. SOF: if the contract cannot be performed within a year: spoke with the employee and orally committed: court found that it could have been performed. Parol Evidence Rule: oral discussions cannot be used to override what is in writing , Here it is all oral, Holding was lifetime employment
· McInerney: more what is likely: pg 729: SOF applies if lifetime should be in writing. Written contracts will be enforced
· Oral contracts will be enforced generally unless they are for life then subject to the Statue of Frauds unless an outrageous case like Ohanian
· Implied in Fact Contract: Foley: Pl was a star employee was promoted and received bonuses, questioned something and was fired, although he was never orally promised life time job there was an implied in fact contract
· Foley Factors: written termination guidelines, assurances based on promotions/bonuses, long service, company practice.
· Guz: Layoffs are different: even if there were assurances and promotions, the handbook stated that layoffs would be based on objective criteria. Companies self-preservation weighted against employees. Individual employees are not targeted but entire divisions. 
· Satisfies good faith and fair dealing
· CA: at will provisions in personnel handbooks, manuals, or memoranda do not bar, or necessarily overcome, other evidence of the employer’s contrary intent
· Guz was never promised secure employment
· Not enough to work there a long time 20+ years 
· Personnel manuals employee handbooks and binding employer policy statement: Policy statement by an employer made in such documents as employee manuals, personnel handbooks and employment policy directives provided or made accessible to employees that reasonably read in context established limits on the employers powers to terminate the employment relationship are binding on the employer until modified or revoked. They can be modified based on the practices of the employer. 
· Restatement: Modification or revocation of binding employer policy statements: an employer may prospectively modify or revoke its binding policy statement by providing reasonable advance notice of the modified statement or revocation to the affected employees 

· Implied Good Fact and Fair Dealing
· Restatement 3rd of Employment Law: 2.07: Each party to an employment contract, including at-will employment owes a non-waivable duty of good faith and fair dealing to each other party, which includes an agreement by each not to hinder the other’s party which includes an agreement by each not to hinder the others performance under or to deprive the other of the benefit of the contract.
· In at will employment the implied duty of good faith and fair dealing must be consistently with the at will nature of the relationship for the purpose of preventing the vesting or accrual of  an employee right or benefit or retaliating against the employee for performing the employee’s obligations under the employment contract or law. 
· 
· Fortune: worked as a salesman was promised a commission on sales, only received a part of that bonus and was fired without receiving complete compensation. Was employment at will. There is an implied good faith and fair dealings,  fire the employee prior to receiving the commission and gave it to someone else
· **If you are about to earn a commission the company should not fire you prior to getting the commission
· Fired prior to pension vest: breach of contract: implied good faith and fair dealings
· Good Cause: Contract not at will but where it is stipulated that an employee can only be fired for good cause look to the contract to determine what that means. 
· Restatement 3rd of Employment 2.04: Cause for Termination of Employment Agreements: An employer has cause for early termination of an agreement for a definite term of employment if the employee has engaged in misconduct, other malfeasance or other material breach of an agreement
· Cotran: Was fired because two women accused him of sexual harassment they had no other evidence but their testimony; question Is was the employer acting in bad faith? Was the factual basis on which the employer concluded a dischargeable act had been committed reached honestly after an app investigation and for reasons that are not arbitrary or pretextual 
· Good cause: fair and honest reasons, regulated by good faith on the part of the employer, that are not trivial, arbitrary or capricious, unrelated to business needs or goals or pretextual. Not if he actually did it but was it done in good faith: Good Cause only calls for reasonable action, doesn’t require that action to be right. 
Did the company have a policy or practice and what did the manual say? 
Was that policy or practice applied to this employee? 
Was the policy or practice applied to other employees? 
TITLE VII
Overview
· Enacted in 1964, Civil Rights Acts, amended 1991.
Language of Statue: It shall be an unlawful employment practice for an employer: To fail or refuse to hire or to discharge any individual or otherwise to discriminate against any individual with respect to his compensations, terms, condition or privileges of employment, because of such indi race, color, religion, age or national origin or: To limit, segregate, or classify his employees or applicants for employment in any way which would deprive or tent to deprive ay indiv of employment opportunities or otherwise adversely affect his status as an employee because of such indiv race, color religion, sex or national origin
· PROTECT: HIRING, DISCHARGE, COMPENSATIONS, TEMRS, CONDITIONS, PRIVILEGES, DEPRIVE EMPLOYMENT OPPORTUNITES 
·  CLASSES PROTECTED: RACE, COLOR, RELIGION, SEX, NATIONAL ORIGIN
· After enactment there was growth seen in salaries or black men and women thru the 1970s, however now there has been a decline or tapering off of that growth, the median income of black families is 2/3 less than white families.
· 1991 Amendments: Compensatory and punitive damages but there is a cap and will look to see how big the company is (20 or more employees) 
· EQUAL OPPORTUNITY COMMISSION: 
· McDonnell Douglas Corp v Green (race)
· Facts: the petitioner is an aerospace and aircraft manufacture, the respondent worked as a manufacturer and was laid off when the company made genera reductions. The respondent was a civil rights activist a participated in illegal forms of protest due to his lay of that was damaging to the company. When petitioner began to hire again the respondent applied and was not hired, he is now suing based on discrimination under section 703/704: discriminating against a member of the civil rights movement
· Holding: the respondent must be give a full and fair opportunity to demonstrate by competent evidence that the presumptively valid reasons for his rejection were in fact a cover-up for a racially discriminatory decision 
· Rue: the complainant in a title VII trial must carry the initial burden under the statue of est a prima facie case of racial discrimination. This may be done by showing that he belongs to a racial minority that he applied and was qualified for a job for which the employer was seeking applicants, that despite his qualifications he was rejected and that after his rejection the position remained open and the employer continued to seek applicants
· BUT then the burden must shift to the employer to articulate some legitimate nondiscriminatory reason for the employee’s rejection: Nothing in Title VII compels an employer to absolve and rehire one who has engaged in deliberate unlawful activity against it. Would have not hired someone else who broke the law? Look at the company’s practice. 
· Texas Dept of Community Affairs v Burdines (gender)
· Facts: The respondent was an accounting clerk, her boss left took over extra duties but was looked over for her bosses job even though she applied for a man. Reasoning: the burden that shifts to the def who must rebut the presumption of discrimination by producing evidence that the plaintiff was rejected or someone else was preferred for a legitimate nondiscriminatory reason
· Disagree: the statue was not intended to diminish traditional management practices 
· Holding: Title VII doesn’t require employers to hire a woman or a minority over an equally qualified white man when they are both equally qualified, employers still have discretion. She got as much money and responsibility as she would have gotten what were her true damages: must be materially adverse: was it the title? List out the differences between them to show how you could be adversely affected. 
· To rebut discrimination presumption only has to prove you had a legitimate reason. 
· EEOC v Coca Cola: Have a duty to investigate why an employee is being fired. Supervisor had no authority to hire or fire people but did not like a black employee: falsified employment records and said that the guy was doing thing and sent it to his supervisor to HR and he was fired and instructed the lower supervisor to fire the person. The company’s position was the person who decided to fire him had no racial animus
· Cat’s paws: even though the person in charge of firing did not know but because he was relying on the person who was racially animus
· Rubber stamp theory: do not take it at face value investigate



· Desert Palace INc Costa (Mixed Motives: one of the reason she was fired was because the company wanted to get the woman off the line and because of her altercations with her supervisors 

· Issue: whether a pl must present direct evidence of discrimination in order to obtain a mixed motive instruction under Title VII of the Civil Rights Acts as amended. Holding: direct evidence is not required: need only to present sufficient evidence for a reasonable jury to conclude by a preponderance of the evidence that race color religion sex or national origin was a motivation factor any employment practice 
· Reasoning: a pl need only demonstrate that an employer used a forbidden consideration with respect to any employment practice
· Requires an employer to demonstrate that it would have taken the same action in the absence of the impermissible motivation factor in order to take advantage of the partial affirmative defense
· Pre- 1991: Was it a significant motiving factor, less people 
· Post 1991: look at the discrimination as the motivating factor and others as significant factors: the old rule is too tough: pl/employee: show unlawful discriminate is a motivating factor: no exact percentage: it doesn’t matter that they have other reasons to fire you
· McKennon v. Nashville Banner Publishing Company AGE: No Mixed Motive found out after the fact: Get payment from the date of the wrongful termination until the date of the theft that would have gotten her fired anyways. The pl worked for the def and was fired according to her for age discrimination but then after during her deposition it came out she had taken home sensitive information and she would have been fired anyways. The employer could not be motivated by knowledge it did not have and it cannot now claim that the employee was fired for the nondiscriminatory reason, Mixed motive cases are inapposite here except to the important extent they underscore the necessity of determining the employer’s motives in ordering the discharge
· Holding: the purpose of compensation is to restore the employee to the position he or she would have been in absent the discrimination
· Calculate the date from discharge to the date the wrong doing was discovered but the policy issue with this is that it will lead employer to do a through investigation after to find a legitimate reason to fire
· Staub v. Proctor Hospital: Supervisors are agents of the company they have the power to hire and fired if they discriminate then the company has discriminated. Fired for being an army reserved, his supervisors wanted to get him out: His supervisor Mulally issued Staub a corrective action disciplinary warning for purportedly violating a company rule requiring him to stay at his work area whenever he wasn’t working with a patient, Said it wasn’t true, 3 weeks later left his desk was fired even though he claimed that he left a message. The HR based on the information provided by the supervisor fired him. Rule: Uniform Services Employment and Reemployment Rights Act
· Reason for this is that an employers authority to reward punish or dismiss is offer allocated among multiple agents
· Holding: the employer is at fault because one of its agents committed an action based on discriminatory animus that was intended to cause and did fact cause an adverse employment decision.
· Int Broth of Teamsters v. United States Cannot be held liable for hiring practices pre Title VII: when looking at systemic employment cases: pattern and practice: if you want to show systemic discrimination show pattern and practice: statistics . Treated minority black and Hispanic drivers differently: less wages or desirable schedules. Had to prove a prima facie case of racial discrimination under section 703: that it was not a mere isolated or accidental discriminatory acts. It had to be established by a preponderance of the evidence 
· Statistical evidence does play an important role but it is not determinative and they maybe be rebutted but can be used to bring a prima facie case and then the burden shifts to the employer to rebut
· Held: that the govt had proved a pf case of systematic and purposeful employment discrimination continuing beyond the effective date of title VII. 
· Hazelwood School District v United States (Race)Hiring black teachers, Not about the comparison of the teachers race and the students but the relevant labor market area. The govt had 55 instances of black applicants were denied jobs against the our part standard and Hazelwood had not rebutted the govt prima facie case. Have to look at the statistics sep pre statue and post because overall is a view that consist of pre statue hires here needed further evaluation.
·  Systemic discrimination: teachers hired v qualified teachers in a geographical area: what pool of applicants in the school district or the entire county 
· Breakdown:
· The def must prove a prima facie case for discrimination under Title VII
· Then the burden shift to the Employer to poke holes in the prima facie case by proving a rebuttal that proves the employer had a legitimate reasoning such as unlawful acts by the employee (McDonald) Equally qualified man (Texas) 
· Just because the employee present the prima facie case then the employer comes up with their legitimate reason and then the employee shots holes in the legitimate reason doesn’t make it determinate still up to the jury
· Poking holes in the legitimate reason doesn’t mean you automatically win even though it is likely (St. Mary’s) 
Retaliation 
· Protection from Retaliation: A separate cause of action:
· I am discrimination against I complain about it and then adverse employment action is taken against me two cause of actions
· Discriminated 
· Retaliation 
· Almost all anti-discrimination clauses contain an anti-retaliation clause
· Expressed Antiretaliation Provision: participation clause
· Burlington Northern v. White: 3 Claims: Sexual Harassment, Gender Discrimination and Retaliation. Facts: The employee was a woman, who was hired by the Burlington Northern and Santa Fe Railway Company. Her title was track laborer, but she spent the majority of her time on the forklift. She filed a complaint with the employers office that her supervisors was harassing her he said women shouldn’t work in that department and made inapp remarks infront of her male colleagues.  After an interal investigation her boss Brown was suspended for 10 days and ordered to attend sexual harassment training. After this incident Whites duties were changed from fork lift to perform only standard track laborer tasks (was there a change in pay? Status? Ability to move up) and after getting into a disagreement with a supervisor she was fired without pay for insubordination but after an internal review it was found that was not founded and received 37 days back pay. 
· Issue: whether the different terms used in the statue and the anti retaliation provision means legal difference
· Whether a change in duties but still under the same job description is materially adverse?
· Holding: no, Title VII substantive provision and its anti retaliation provision are not coterminous. A jury could reasonably concluded that the reassignment of responsibilities would have been materially adverse to a reasonable employee
· Rule: Title VII substantive anti-discrimination provision protects an individual only from employment- related discrimination, should only include actions that affect the employees compensation, terms, conditions or privileges of employment
· The Anti-retaliation provision: it shall be an unlawful employment practice for an employer to discriminate against any of his employees or applicants for employment because he has opposed any practice made unlawful
· Reasoning: Purpose of provision: seeks to secure that primary objective by preventing an employer from interfering with an employees efforts to secure or advance enforcement of the acts basic guarantees.
· How to File the Claim for Retaliation: 
· Are you a protected class and were you discriminated against?
· File a claim for sexual harassment and then a separate claim for sex discrimination Title VII and then a claim for retaliation. 
· Was there retaliation for bringing such claim? 
· Issue *1 Whether the action og retaliation had to be related to employment: 
· Cited retaliation claim: FBI wasn’t given sufficient protection for his job because of retaliation 
· Was it related to employment not just trivial such as not inviting to lunch: suspended and changing position 
· **it doesn’t have to be work related 
· Issue #2: would a reasonable person find it materially adverse would a reasonable employee be deterred by the retaliation 
· It wants to encourage people to bring claims: will that act dis sway someone from bring a claim and produce some injury or harm.
· 1. Reasonable person
· 2. Materially adverse
· 3. Injury or harm
Finding: The fact that she was without pay for 37 days during the holidays with children context matters and here it was found materially adverse


Causation: 
· Hochstadt v Worcester Foundation: Pl actions went beyond what would be protected by the statue: Harming the basic interest of the employer just cause for firing. Looking to see if the employee is disruptive not enough to just make it public.  Good to know what people in your industry makes to know if you are being treated fairly, make sure the male and females salaries are comparable: Husband and Wife salary differ: Then the wife complains consistently and is disruptive and meetings and files a suit and enjoins all of the women: The foundation settles with her for 20k. (should have been the resolution)  Continues to make trouble: have people come in and investigates without permission, spreads rumors, invites newspaper to come write an article gave confidential information, use the company resources for personal reasons, two employees left because she was difficult to work with and then she was fired.
· The pl claimed retaliation: but was her behavior so excessive
· The pl would frame the question: she is being retaliated against for investigating: she was trying to make the foundation better for everyone. The court found: she was too excessive she went beyond reasonable under section 704
· ***if the action by the employee adversely harms the basic goals and interest of the employer then they can take action against the employee 
What is the difference between participation and opposition
· Participation: making the charge
· Assisting in the investigation
· Opposition: opposing a practice 
· I am complaining about a discriminatory practice 
· Crawford v. Metro Govt Nashville: Opposition is enough to afford the protection of the anti-retaliation provision. The pl had responded to an internal investigation about a fellow employee and stated he had made sexual gestures towards her both verbally and physically. She was later fired along with the 2 other women who spoke out against him. She filed a lawsuit against the employer and they were granted summary judgment based on the interpretation of the opposition clause that it must be active and continuous, She was fired for “embezzlement” as a cover up. Issue: whether ant retaliation provisions protection extends to an employee who speaks out about discrimination not on her own initiative but in answering questions during an employer’s internal investigation. Holding: yes it does
· Rule: opposition: a person can oppose by responding to someone else question just as surely as by provoking the discussion and nothing in the statue requires anything more.
· Communicating a belief that is enough to satisfy opposition: enough said it in an internal investigation. It is enough to respond: Language in 704 reading very broadly: prior would have read it narrowly and responding to a question would not have been enough to establish a right to bring a claim for retaliation.
· Whirpool Retaliation for Unsafe working conditions: The employees are disciplined, Not a discrimination case an OSHA (Occupational Safety and Health Administration) case: if do not want to do something because it is unsafe can you be disciplined or is it retaliation. There are anti-retaliation provisions not just in anti-discrimination law. Holding in the case: there will be certain situations where an employee will be unable to wait for the OHS to make a report to refrain from work that an employee reasonably believes is dangerous to his life. And it is not proper to hold that one should wait and put his life in jeopardy in order to be paid
· Retaliation: An employee can refuse if there is a reasonable apprehension 
· You can’t just say I don’t think it’s safe I’m not doing the work, you have to show: good faith reasonable belief, no time to get relief , It has to be serious enough
· Have to show certain things 1. It was dangerous and I had a right to not perform so then if punished then can bring 2. Retaliation
· Motorola: Facts: plaintiff is Marily Jo Kelsay, she was employed by Motorola, INc and filed a complaint in the circuit court of Livingston County seeking compensatory and punitive damages against her employer. Her claim was that Motorola fired her out of retaliation for filing a workers compensation claim. The trial court got 25k in punitive damages and 1k originally for compensatory but then changed to 749 to reflect the wages the pl lost between time of discharge and the time she found a new job.
· In most statues now an anti-retaliation statues : Anti-retaliation provisions are design to make it easier for employees to bring claims 
· The employer claims there is an absent in the provisions of the Worker compensation act for civil remedies for retaliation charges.  In some cases punitive damages will be appropriate to deter employers from abusing the workers compensation act and from being able to fire employee and only have to worry about back pay
Disparate Impact 
Affirmative Action

Statue: Where laws directly require, permits, or prohibits the affirmative grant of preferences to members of particular disadvantage groups for the purpose of furthering their employment and advancement in the workplace.
Rule: GOALS NOT QUOTAS  
· Make your hiring practices equal: that’s the first step not always enough: because if under represented in the beginning then will not see the gap close
· Issue: is status blind employment decisions is, Does the law require preferential consideration? 
· Benefits:
· Rectify past discrimination
· Further the mission of certain types of statues
· Reduce the likely of unconscious basis
· Negatives:
· Benefit those who don’t need it
· Animosity 
· Stigma
· Local 28:  In some situations the discrimination will be so egregious that the court will have to interfere to rectify the discrimination: multiple warnings and court orders have to set goals for the company based on the local hiring pool. A case where minorities were unable to have access to union jobs because the union would not allow them to join. Unions: collective bargaining agreement, Management vs Labor: deal with employment benefits: seniority The EEOC brought a claim against them: try to get the union to bring in minority union members.
· In order to determine discrimination: 
· Look at the labor Pool: that was the basis of the goal: Look at the pool of qualified individuals: I want a 1/3 of my work force to be non-white: THE LAW NEVER requires to hire someone who is not qualified 
· Does the law allow quotas? NO! bad. It was a “goal” 
· The court tried to assist them to reaching that goal to increase their non minority numbers
· An AA program is upheld when
· Have an egregious racist situation
· Dealing with a hiring situation
· Rules for Remedies:
·  1.The remedy must be narrowly tailored to fix the violation: the racial imbalance: Narrowly tailored: we are going to do training to get the hiring up to represent the blacks in the labor force. 
· 2. Remedies cannot be continuous: Trying to fix past discrimination and trying to eliminate future discrimination: they felt like they had to impose .
· SCOTTS: Seniority Systems cannot retroactively impose Title VII will have a materially adverse affect on white employees: the seniority system was not discriminating against the minorities. Consent decree: requiring affirmative steps to increase the proportion of minority employees: last hire first fire system. The blacks hired last were fired and sued, The firing wasn’t based on prior discrimination: seniority system are for the most part upheld unless you can prove it was a discriminatory seniority system. They were not victims of legal discrimination. Caveat: senior systems and cannot retroactively impose Title VII. There maybe an imbalance (couldn’t become a firefighter back then to be senior now) but the last in first out is not discrimination applies to all racial groups

· Wygant: Layoffs: No past discrimination but there was racial tensions 
· **Absent previous employment discrimination you cannot just implement discriminatory hiring practices or layoffs: its race based and Title VII nor equal protection allow. The pl has the burden of showing that the AA program is invalid. 
1. The employee will argue the AA is pretext and invalid: no past discrimination, not narrowly tailored, not confined to a particular time 
2. Employer will say I have an AA program because of this and it is narrowly tailored and it is confined to a specific amount of time. 
· Better be engerious discrimination like in sheet metal if you are going to have a quota
· Should diversity in every walk of life be a compelling state interest: the concern is where does it stop (slippery slope) to worried about what it might lead to: in some cases a compelling state interest 
· Johnson v Transportation Agency: Developed a plan to hire more women and minorities to reflect the labor market and would take into consideration race and gender when hiring: The reason why there was less women was based on the task of the job not the description of the employee like in the probation case. A man and woman applied for the same job, the man had a hire test score and based on the 2 person panel was nominated however the woman notified the affirmative action board of the county and then spoke with the company that this could help their plan and therefore she was given the job.
· Issue: whether consideration of the sex of applicants for skilled craft jobs was justified by the existence of a manifest imbalance that reflected underrepresentation of women in traditionally segregated job categories. 
· Holding: yes it is ok not a quota system but a consideration system: it was intended to attain a balanced work forces not maintain one.
· Only temporary to overcome past discrimination
· Goals not quotas
· Was only a consideration not a blind hire
· Reasoning: courts have upheld that the employer’s decision to select less senior black applicants over the whites is taking race into account but was fulfilling the objectives of Title VII by breaking down old patterns of racial segregation and hierarchy.
· The plan did not unnecessarily trammel the interest of the white employees since it did not require to discharge the employees

· Footnote 9 difference between prima faice case and manifest imbalance
· Have to consider the remedy
· Women were specifically discriminated against in the craft jobs and gender was a factor in hiring reasonable. 
· If you have a situation where there is no evidence of prior discrimination but there is a disparity and apply an AA plan to layoff only whites for an indefinite amount of time will be found invalid.
· Manifest imbalance: very little difference between title VII and equal protection arguments 

Affirmative Action Breakdown 
· Involuntary AA Programs
· Local 28: Egregious Discrimination that the company/union refuses to rectify.
· Voluntary AA Programs
· History of Discrimination 
· General societal discrimination alone is not enough to get a race based AA goal. Have to show past discrimination in that particular work force
· Hiring goals ok (not Quotas) 
· Race a consideration of many: only a consideration not the only reason.
· Employee must still be qualified. 
· Seniority Systems not held to AA standards: would materially adversely affect white employees who would be discharged over new minority hires
· AA hires ok: AA fires lead to adversely affecting non-minorities. 








Sex Discrimination 
Statue:
Rule:
Physical Differences 
· Arizona Governing Committee v Norris: Women should not have to pay a higher premium for deferred compensation plans because they live longer. Here is not clear that the state had violated of Title VII because it was outsourcing to a company. However the state chose that company and therefore still liable chose these discriminatory companies. The only options for the employees were the companies that the state deemed permissible.
· If you want to provide it and not be liable use a 3rd party that does not use sex classification or provide it yourself or do not apply it all. 
· Falls under the statue because is an opportunity or privilege of employment 
· Take away: Deferred compensation plan cannot bring sex into consideration for monthly payment
· What they did wrong: Here only using one test sex, not treating them as individuals and looking at other factors that could affect longevity (smoking, drinking, exercise, medical history) 
Pregnancy and Fertility 
· General Electric co v. Gilbert: Pre-1978 Pregnancy Discrimination Act.  As long as companies provided the same benefits no discrimination: pregnancy coverage was seen as an extra benefit that would only be given to women,  The medical plan’s coverage did not include pregnancy: Pregnancy was viewed as voluntary undertaking and desired condition. The plan was only for typical diseases 
· Could bring Title VII case: didn’t prove based on this plan the effect was discrimination against pregnant women
· So equal plan for men and women, but women did not receive a more favorable plan
· Nashville Gas co. Satty: Here because they lose their seniority returning from pregnancy leaves violation of Title VII
· Here petitioner has not merely refused to extend to women a benefit that men cannot and do not receive but has imposed on women a substantial burden that men need not suffer.
· I leave I have a disease my time of seniority continues to increase 
· I am pregnant my seniority did not accumulate and had to go back to the line
· Here this a burden. There really was a difference in treatment
· Discriminatory impact: something that happens only to women and were disadvantage as a result. Can have a neutral plan as long as no discriminatory effect. Pre 1978. Pregnancy discriminatory effect. Have to treat them like temporarily disabled employees 
· Then congress pass the Pregnancy Discrimination Act of 1978: pregnancy, child birth or related conditions
· Newport News Shipbuilding and Dry Dock: health insurance and the dependents and family: excluded pregnancy related expenses to spouses: not a title VII violated to prohibit protection for spouses and children. Cannot restrict pregnancy claims if there is benefits provided to pregnancy
· California Federal Savings and Loan Association: Even if you give no benefits you have to give leave for pregnancy. 
· The PDA is a floor not a ceiling, if you want to give more benefits to women who are pregnant great but we are not going to stop you if you want to give them more. But you have to give the min.

Bona Fide Occupational Qualification Defense
BFOQ: certain instances where sex discrimination is reasonably necessary to the normal operation of the particular business. 
· Looking at the safety of the customers or for the business not about protecting employees from themselves they should be able to make that decision. The issue is whether they can perform the job.

· International Union v Johnson Controls: Employer had a gender based fetal protection policy due to its concern with female employees fetus: Johnson manufactured batteries and in the manufacturing process employees were exposed to lead. The conceived fetus are neither customers nor 3rd parties whose safety is essential to the business of battery manufacturing. The decision should be left up to the women if they want to work in that condition. 

· Wilson v. Southwest
· Southwest only hired female flight attendants because they set up a winning marketing strategy: focused less on the conservative brand that other companies used and more of a personal personification of femine youth and vitality. This was very successful for Southwest got a lot of media exposure hire attractive personnel in high boots and hot pants. 
· Here was no longer a necessity based on the survey was the 5th reason why people flew with southwest #1 was on-time departures. Must be a business necessity 
· Femininity should only be taken into account when sexual recreation is the primary service provided not here

· 
· Service help
· Question is really is what is the essence of the job: are business model is sexy flight attendant 

BFOQ Breakdown
· BFOQ defense: narrow: must be reasonably necessary for the normal operation of the business 
· 1. Where the qualification the discriminatory act relates to the particular business: must relate to the essence of the business that is going to decide in many cases: this is the job what are the essences of that job. 
· 2. Objective verifiable standard so that it can be proved that it is a BFOQ
· 3. Occupational: job related skills and aptitude 
· 4.Safety is allowed as a justification in narrow circumstances for customers and 3rd parties not employees


Sexual Harassment
Statue: Illegal under Title VII. Sexual Harassment is the biggest form of harassment under Title VII

Elements: regular and continuous, creating a hostile work environment 


Types of Unlawful harassment: 
Massaging shoulders
Persistent request for dates
Sexual comments, comments about an individual appearance,
Cartoons, suggestive cartoon,
 inapp pictures and gestures, physical conduct
Blocking normal movement: pin them in. 
Request for sexual favors: have sex and get a promotion.  (Quid Pro Qo) 

NOT Unlawful harassment: 
· Challenging the employee to do a better
· Rude or insensitive conduct
· Abuse to everyone: no Title VII issue. 

· Contains a provision for retaliation: that is a sep cause of action: allege sexual harassment and then is fired. Sep suit for retaliation. 

2 types of Sexual Harassment
Hostile Work environment  
Age, religion, sexual orientation, sex
Work place conduct creates hostile, imitating and unreasonably interferes with the employees work 
Quid Pro Qua:  
A type of discrimination: based on sexual demand: someone in a position of power, conditions a job benefit or lack of a job detriment based on a positive response to a sexual demand. 
Ex: “The casting coach” 
A company is liable for an employees harassment: strict liability, go to creditability contest, direct report relationship, don’t want to disadvantage the subordinate, generally a consensual sexual relationship with a supervisor is not a violation but EEOC says that it creates a hostile work environment for the rest of the department. 
Hypo: employment relationships Adversely impact by a sexual relationship will be a suspect quid pro qua relationship could also create a hostile work environment for the rest of the department 


Harris v. Forklift Systems: Hostile Work Environment 
Previous to this claim you had to show that you suffered psychological harm: You do NOT have to show psychological harm (pre-1993) 
Court applied the discriminatorily abusive work environment also know was hostile work environment under Title VII. 
4 factors to determine hostile work:
1. Frequency (did she try to get him to stop) not enough to be one time
2. Severity of the conduct (in front of customers, saying you need to have sex: difference between just saying you look nice today
3. Physically threatening or humiliating 
4. Unreasonably interfering with an employees work performance (dealing with customers: did you sleep with him the customer to sell) 
Context: unreasonably interferes with job performance: off colored joke: the higher severity the less frequency needed. If you are on Saturday night live you can make jokes. Telling jokes in an office is different from SNL
Frequency is important
Oncale v. Sundowner Offshore Services: have to have sex involved. 
Issue: male on male sexual harassment falls under Title VII?
Yes, sex is still involved, not just about picking on a guy (he’s short, ext) has to have sex involved in the creation of the hostile work environment. Has to have a sex/gender discrimination. You can have a hostile work environment with same sex. Issue of whether there is discrimination is it an equal opportunity employer? 
Still have to show a sexual component all the other factors. 
Have to show gender discrimination contributed to the harassment “context matters”
Common sense and appropriate sensitivity. It’s a little vague. 
· Off duty sexual harassment: company party: allegation of sexual harassment: yes because you are a company affair: work related activities.
· Hypo: Go to a dinner with a client: the client puts the moves on you: good old boy, from Texas, the claim against the employer: if the company does nothing makes the employer go into these work environments: it’s the job of the company to protect them from these types of clients. Taking her off the big case is either reasonable care or retaliation. The law requires the company to tell the client to stop because there is a hostile work environment 

Faracher v. City of Boca Raton: If have policy in place make sure that the employees are aware of the policy and there is a procedure in place to adhere to the policy. Having the policy isn’t enough.
· They got a sexual harassment policy but didn’t tell the lower employees, tried to say not in the scope of the employment. The Supreme Court, said the employer is responsible for conduct within the scope of their employment, the supervisors were agents of the employer and their role allowed them to harass the employees. Supreme court found them liable. It’s a cost of doing business. 
· Did the employer exercise reasonable care? Have a policy in place, manual that is distributed, training, if the supervisor still harasses employees, to avoid liability have a clear reporting system, once reported the company has notice, the supervisor should then be a swift and appropriate response: report to HR or legal and then let them investigate, if take it to legal, the corporation is the client not the employee, I cannot keep this confidential, I have to investigate, no guarantees have to do my job to protect the company. Then Fire him and she keeps her job. The employer wins. This is not strict liability
· But if the supervisor harasses her in the confides of her office and then she sues, have to use preventive efforts, put the employer on some kind of notice, complain to someone
· Anti Harassment Policy
· 1. No retaliation policy, what if allege victim is lying: EEOC any claim should not result in retaliation because would deter other employees bring a claim. But best to say bring claims in good faith
· 2. Effective reporting
· 3. Confidentiality 
· 4. Investigate act prompt 
· 5. Take an action, be careful when it involves the victim she can claim retaliation
· Every 2 years sexual harassment training in CA
· A supervisor should not trivial the complaint or criticize the complaint, excuse the behavior, give an opinion. 
· Victim should be notified that action was taken. But they are privacy issues do not tell them the specfics.
· Kolstad: Punitive damages: the discriminatory practice must be with malice and indifference: investigate but not sufficient: 
· Hypo: Where punitive damages might be awarded: I know an employee has been subject to 4 lawsuits of quid pro qoa and I hire him anyways and he does it again that is a negligent hire, get punitive damages
· Company has no polices or refuses to enforce them, top executive basis. 
 
Sex Discrimination Breakdown
· Sex involved
· One of the illegal activities 
· Regular or Continuous? Higher the severity the less frequency needed 
· Hostile Work Environment or Quid pro Qo 


Disability 
Statue: Americans with Disabilities Act:
1973: Rehabilitation Act imposed a requirement on Federal Agency or contractors with Federal funding: make federal buildings accessible, elevators, restrooms (this lead to the ADA)
1990: Americans with disability act: all employers who are subject to Title VII (15 employees) any qualified individual with a disability. Have to show you are qualified to do the job. 
The purpose of the ADA was to eliminate discrimination but the way the court interpreted very few people could take advantage of it but now under the 2008: more expansion to what is a disability. 
Past Issue: is it a disability 
ISSUE Today: What kind of accommodation should the employer be required to make, should get something more then neutral treatment 
ADA Amendments Act of 2008
Disability: Impairments that are socially stigmatized and creates a prejudice and then not hired. 

1. DUTY TO NOT DISCRIMINATE AND 
2. DUTY TO REASONABLY ACCOMMADATE. 

Positives:

Negative: 
· ADA regulations have made it more Expensive for companies to do business. increase medical cost, cost of accommodation

Old def of Disability Bragdon: 1998: the pl wanted to go to the dentist: has HIV, treat him at the hospital more expensive
Issue: is there a disability with HIV under the ADA: 
STILL GOOD:
1. Physical/mental impairment that  Substantially limits major life activities 
2. Record of Impairment
3. Re-guarded as having a disability 
FOR HIV the disability/impairment is Reproduction (is the disability cannot reproduce), there is an impact even before the symptoms manifest 
Drugs/ Alcohol Abuse: not covered under the ADA: if abusing drugs will not perform the reason you get rid of them is not for abusing drugs but its for not performing properly. 
Ex: fired someone who had heroin at work: yes can fire possession of an illegal substance, then a person 6 months reapply. Had a drug program I had a disability I went to rehab. You need a policy as an employer: if someone is let go should have they have the opportunity to be rehired. If using drugs fired and claim it was because you are not performing up to the job. 

Sutton v. United Air Lines: Only disabled under the old statue if the Disability Substantially Impair major life actives, this determined by the state of the employee treated not untreated. 
· The petitioners are twin sisters who have severe myopia: nearsighted image that one sees when looking at a distant object to be out of focus but in focus when looking at a close object. They applied to be commercial airline pilots, they met the age, education, and experience however they failed to met the min vision requirement that required an uncorrected visual acuity of 20/100. They filed a claim under the ADA with the EEOC. They claimed that due to their myopia they had a sub limiting impairment and were disabled under the Act.
· To determine if the disability substantially impairs life activities you do not look at the name or diagnosis but how it effects the individual
· Not true, 20/200 or 20/400. With the use of corrective lens had 20/20 or better. Without the contact lenses it did have a physical impairment that substantially limited their life activities however with the lens function identically to individuals without any impairment. Therefore fail to state a claim under selection A of the ADA.
· Also, if major life activity is considered working to meet the substantial limits the pl is required to alleged they are unable to work in a broad class of jobs, they had to prove that when referring to the major life activity of working: it must sig restrict the ability to person either a class of jobs or broad range of jobs. Here they were only precluded from being global airline pilots its only a single job. There are other pilot positions they could possibly hold: regional pilot, pilot instructor available to them, 
· The major life activity was seeing but the attorney didn’t raise it
· Subsection A: twins failed to state a claim that they were disabled under the statue 
· We are going to look to see if they are disabled based on mitigation,
· Measured against average people in the general population: they were able to see find with the glasses no disability same as an average person cant discriminate against them so can do whatever they want. Look to see how well does a person function with a mitigation (prosthetic) 
· Major life activity is not just doing the job “you want to do” you can do another job. Carrying for oneself, seeing, speaking, breathing, learning, working (pre 2008) if have a bipolar disorder if you take your medicine normal
· Dissent: ADA safeguards should not vanish when individuals make themselves more employer (congress agreed)


· Toyota Motor v. Williams
· The respondent worked at an automobile manufacturing plant and because of the use of tools eventually caused pain in hands, wrist she had developed bilateral carpal tunnel syndrome and bilateral tendinitis, she was placed on work restriction and had to modify her job, there was a workers compensation claim and the parties settled and she returned to work as Quality Control Inspection Operator performed only 2 of the four tasks, but then wanted them to do all four, the employee again had pain and developed new conditions in shoulder and neck. Parties disagree what happened next Toyota said she stopped coming to work the employee said they refused her request , she was terminate.
· She filed a claim alleging violation of ADA.
· Disability: manual tasks, housework, gardening, playing with her kids, lifting, working
· The supreme court found that she must prove she was sustainably limited to a large degree and restricted from major important life activities:  must have severely restrict the individual from doing activities that are of central importance to most people's daily lives: not enough to have an impairment in the work place
· Here she could still tend to her own hygiene and carry out personal or household chores, she could not dance, sweep, how often she plays with her children and driving long distances.  Lower Court Decision should be reversed
· Not going to look and see if the person can perform the job but about are they able to perform central life activities (grooming, dressing) doing a particular job is not a major activity and therefore the employer was not discriminating 
· ADA Amendments Act of 2008
· Major changes: congress found the purpose of the ADA was to protect those from discrimination but by the way the courts interpreted it no one was being protected.
· New!
· Impairment: internal systems was added: cancer, blood disease, that was deemed to be a disability that affected a major bodily function. 
· Does NOT include: physical characteristics (left handed) 
· You cannot discriminate against anyone with a disability no longer matter about a major life activities 
· Big change 3rd prong: if you are someone who is regarded as having a disability but doesn’t really the employer doesn’t have to make a reasonable accommodation. You cant discriminate against him.
· Ex: Employer think employee has a mental condition doesn’t really: I don’t hire that person because of that: violated the ADA but no accommodation needed 
· Major life activity: working is included 
· Standard no longer demanding.
· 9 standards
· Construe it broadly
· Compare to general pop
· Assessing if invid is limited to major life activity should be short and easy to find
· Disability is still determined on a case by case basis
· Disabilities can affect people differently
· Mitigating measures should not be considered: view the person with a disability without regard to any mitigating factors. 
· If a condition is episodic or remission can still impair major life activities view as it is active
· One major life activity is needed. 
· Major Life Activities: Walking and standing included and not running and driving and seating (included for the professor)
· Now apply it to Sutton: ADA AA: ordinary glass and contact lens shall be considered in determining the impairment sub limit a major life activity. When you deal with glasses is it a disability even with the glasses. Therefore no change in the decision even under the new rule: because congress said so. Might could have had a case should they were looking at without the mitigation, employers should not use this test unless essential to the job, cant perform the function. 
· Employer shall not use qualifications or test unless they are shown to be job related and consistent 

Duty to reasonable accommodation: 
· Rule: no covered entity shall discriminate against a qualified indiv with a disability because of the disability of the individual and defines qualified indiv with a disability to mean an indiv with a disability who with or without reasonable accommodation can perform the essential functions of the employment position


 
· US Airways v Barnet: Seniority Systems always win: To reasonable accommodate would mean to breach the seniority system contract and therefore is an undue hardship.
· Barnet was injured on the job working as a cargo-handler and then moved to the mail room, however employees with higher seniority applied and although Barnet requested to keep his position due to his disability US Airways decided not to make an exception and Barnet lost his job.
· Whether any particular reassignment would constitute an undue hardship to the employer, if you have an employee with a disability should reasonably accommodate that employee unless it causes the employer undue hardship. Reasonable accommodation may include:
· Reassignment to a vacant position 
· They claimed their seniority system virtually always trumps a conflicting accommodation demand
· If the seniority system is deemed what they always follow have a reasonable expectation that it will be followed then that position is not vacant. The seniority system will not trumps the ADA

· Reasonable Accommodation
· If you have a perceived disability. The company does not have to provide you with a reasonable accommodation; the employer still cannot discriminate against you.
· You must make a reasonable accommodation unless it makes an undue hardship accommodation on the employer. 
· In the protected class
· And capable of doing the job 
· Mailroom function amounted to a reasonable accommodation 
· The employer discriminate. Seniority trumps everything 
· If you have someone with a disability should be given special treatment 
· Neutral work rules 
· Because the disability provided a preference 
· Seniority system gives people certainty, if the position is open and you are next in line you will get it. Then its not 
· Breakdown
· The pl argued that reasonable accommodation 
· Reasonable accommodation is not a broad accommodation the rule is not effective accommodation. The determination of reasonable accommodation is a case by case basis. 
· IS the accommodation reasonable
· The pl has the burden to prove it is reasonable 
· Does it create an undue hardship
· In the particular circumstance the def will prove this
· There might be special circumstances: if the employer has the ability to impact the employer system: collective bargaining system. 
· ADA: no seniority in the ADA: Seniority System will rule unless used to discriminate 
· Why is it not in this statue:
· ADA and Title VII treat seniority differently 
· Two people apply to the job one with a disability one with out: more qualified, the person without a disability bring an action for reversed discrimination: he could but would lose. Typically do not get preferential treatment. 

· Hypo: became disabled during the job there is a lower job available the pl wanted to. Generally no, would it be a reasonable accommodation the person is so over qualified 
· Hypo: I have a disability having trouble doing the job but don’t ask for an accommodation and the employer fires me, sue under ADA: the def wasn’t aware of the disability no issue. If you are someone with a disability have to let your employer know. If you do not suggest a less burdensome alternative it needs to be an interactive process. 
· Vande Zande v. State of Wisconsin: Cost can be weighed against reasonableness 
· Paralyzed from the waist down seek numerous accommodations and they made some but didn’t make all of them: 2: sink in the kitchen was two inches too high for a person in a wheelchair but their was one in the bathroom
· Cost can be weighted against reasonableness: Posner says do a cost benefit analysis: just to have access to a sink in the kitchen different from the bathroom: not in the exact same position: because there is another sink available (sep but equal) 
· The issue of cost benefit analysis is split between reasonable and undue hardship: there must be a relationship between the cost and the benefit
· The number of the employees who hires a number of people in wheelchairs then it is reasonable for the employer to accommodate those employees: look on a case by case basis. (Entrance to the cubicle) if you have 30,000 easy if you only have 30 have to do all that for one person: question if that person should have to do that. 
· Hypo: have a building bout in 1920 and the bathrooms are not fit for those with disability: I need you to change the building and you say no: ADA is NOT retroactive 

· Deane v. Pocono Medical center: Can the employee perform the essential functions of the job 
· The nurse has a hand injury got workers comp and got put on restricted duty and ask for accommodation and they stated she could not do her job: lifting 
· Issue: Was lifting the essential function of the job: job description: lifting of patients: in the job description had a lot of the essential functions: that wasn’t conclusive effect, only an effect because is it really: look and see what the job really entails.
· You do not have to reasonably accommodate someone who is only regarded as disabled was she even really disabled.
· Are bathroom stall essential function: no adminites to working their and can be seen as essential to the job. 
· Walmart: there is a greeter does their essential task prevent them from seating down?

Bragdon v. Abbott: AIDS
· Against the dentist and you are disabled because you have a communal disease. AIDS. This could include people with mental disability. But the employer has to show something regarding the mental illness that would pose a threat: the person would have to demonstrate a threat in the workplace.
· ADA food handlers: you can send people home if they have communal disease you cannot hire them.
· Dispare impact: have the impact of discriminating against a certain group: ADA has special test: that discriminates against people with mental disabilities unless you show business necessity and its job related. STILL have to show it cannot be reasonable accommodated 
· Hypo: what are you allowed to ask them? No. List the essential functions what the job entails: would you have a problem with the essential functions. You can ask about attendance record at your old job and why were you fired. 
· Insurance polices: do benefits have an adverse impact on disabled individuals: excludes to the policy. If the insurance policy says anybody with PTSD that is a violated of the ADA you cannot pin point a disability: if the insurance policy excludes broads’ categories of conditions. 




Religion
Statue
Rule
· Form of status discrimination 
Trans World Airlines v. Hardison: was unable to reasonable accommodate requested religious dates off because of a SENIORITY contract with the union would cause them to break the K and adversely affect other employees who might want Saturday off for a number of other reasons. 
· Started working there 1967
· Found in 1968. Hardison religion Worldwide church of God required him to not work on the Sabbath starting Sundown on Friday to sunset on Saturday. The company was able to reasonably accommodate him in building one but when he transferred to building two he was low on the seniority list and couldn’t allow him to work 4 days a week. 
· The court of appeals stated that they did not reasonably accommodate could have had someone else work his shift. The Supreme Court overturn that those alternatives would have been undue hardship. They tried to find him another job.  The union and TWA agreed to the seniority system. 
· Although a seniority system cannot violate Title VII it does not require TWA to take steps inconsistent with the otherwise valid agreement
· What about other employees who were senior who had a good reason for not wanting to work Saturdays but it wasn’t religious 
· SENIORITY SYSTEMS ARE AFFORDED SPECIAL TREATMENT UNDER TITLE VII. 
· It would force them to break the K with union
· Dissent: accommodation issue by definition arises only when a neutral rule of general applicability conflicts with the religious practices of a particular employee. Has the employer truly exhausted all efforts to reasonably accommodate? Does it really put a burden on other employees 
· What if they just went and asked people to do a voluntary agreement: but what about all of the members of WWCG. A lot of people to accommodate and find people to voluntarily work on Saturday: undue hardship. The big issue is the collective bargaining agreement with the union and will not violate the seniority system to accommodate one person. 

· Ansonia Board of Education What is the employers true practice, must explain why it causes undue hardship on the employer. Could only use the 3 designated religious days could not use personal days in the employee contract for religious days had to pay over 130 for unauthorized leave. Only 30 for a sub. Does this cause undue hardship. Did not provide a reasonable accommodation based on the evidence the Supreme Court remanded for further review based on the personal business day’s restrictive to certain things joined world-wide church of God. 
· Restricted to the bargaining, was there a reasonable accommodation available. They don’t have to show hardship they made no accommodation.
· Dissent: the question would remains whether without imposing an undue hardship on the conduct of its educational program the school board could further reasonably accommodate Philbrook’s need for additional religious leave. 
· Thorton v. Caldor: Separation of Church and State worked for a store in Conn and it required employees to work Sundays due to expanded business hours. The pl Thorton was moved up to a managerial position and stated he no longer wanted to work Sundays due to observing the Sabbath under the Conn law “No person who states that a particular day of the week is observed as his Sabbath may be required by his employer to work on such a day”. Supreme court finds the law goes too far, imposes a duty to conform their business practices to the particular religious practices of the employee by enforcing observance of the Sabbath the employee unilaterally designates. 
· There is suppose to be a separation of church and state The economic burden would be imposes on the def  at the govt discretion: undue burden.
· All aspects of religious beliefs, observances and practices and explicitly require reasonable  accommodation of an employees or applicants religious observance or practice. 
· Same rubric carries over (similar to ADA) 
· The Constitution: religious choices deemed 
· 1st freedom to practice of any religion
· Establishment clause: the govt shall not establish a religion
· Does the Conn statue violate the Establishment Clause: a statue must not only have a secular purpose and not foster excessing entanglement of govt with religion, its primary effect must not advance or inhibit religion. What about other reasons? The Conn statue doesn’t provide for that, only religious reasons get it off: religion over everything else: the court says you cant do that. Est clause invalidated this law.
· Discrimination on the basis of religion would have been 4 days of personal business but zero for religion
· Here look at the practices are the employees only using it for personal business or is there some practice that does not reflect the policy. 
· What is the undue hardship if you use it for another day: that you have lots of different people relying on the policy on how they are going to take their vacation. As long as it doesn’t discriminate on the basis of religion. 

· Freedom of Religion in the Work Place:
· Free exercise of my religion: you tell the person who is: “proselytizing” to cut it out: you have the right to be free of someone imposing their will on you if you do not want it 
· Look to see if it is a disturbance in the workplace.
· Religious belief prescribes them from joining a union: will honor this belief 
· Take an unpaid vacation day is a reasonable accommodation for a religious holiday. 
· Hypo: small company more than 15 employees not easy to find a substitute, doesn’t matter allow this kind of reasonable accommodation 
· Title VII applies to employee and applicants 
· Body Piercing: ring thru my nose religious ritual does not require to hire to you. Accommodation: does it interfere with the employers business to create an atmosphere. Still have to show you are under a protected class
· Non-disruptive activity: I complain because they had bible study session at lunch and I find it offensive. Private sector employee: as long as they are not bothering you allow that practice. But if you have a prayer meeting it will be well for you to attend the prayer meeting that would be discriminating on the basis of religion
· Homo-sexuality: interfere with other peoples sensibilities if have anti-homosexuality could not have offense things at your workplace. 
· Wal-mart greeter: “God Bless you welcome to wal-mart” does not have script not an issue. Generally not an issue. 
· Infinity groups: Multi-Purpose room: different groups: Laker club: watch games together. Christian bible group: want to use the multi-purpose group the employer says no. Generally you can decide no religious group. But if you let in one religious group I have to open it up to all. 
· Religious Harassment: convert or your fired: quid pro quo “have sex with me or your fired” same analysis. Same for being picked on for religious harassment meant same as sexual harassment and complain to employer and nothing changes you have a claim.
· Most courts will apply the same standards for religion, gender, race, same rules apply. 

· 1993: Religious Freedom Restoration Act: Govt action you cannot impend on anyone religious observance if that religious observance of general (look up)
· Religious Institutions: shall not apply to a religious corporation, association, educational institution or society with respect to the employment of individuals”
· 1972: only related to religious activities, if Georgetown math teachers must be catholic that would not be upheld. After 1972 reaches all activities. Takes the political hand out of institutions of God only non-profit programs. 
· Have a Jesuit position, central mission or essence of the university under the philosophy department. 
· Vegan bus driver won a judgment against county transit agency when he refused to hand out burger flyers. 
· Religious institutions are given a lot of lee-way 
· So looking for an action. If a member of the KKK not doing anything about it no action at work. 
· Ex: marching as a KKK in the weekend: ok
· Ex: go on TV and speak out against Jews can a teacher go to work Monday and perform their job. Is there Jews in class? Hostile environment. Doesn’t affect everyone else association with occupy wall street. Your membership doesn’t affect you. 




























Freedom of Speech

 Protection of Employee Expression and Association by the First Amendment
Statue: 1st Amendment 

1st Amendment erects a virtually absolute shield for expressive activity against suppression by the govt in its regulatory law enforcement role.
Based on Constitutional Rights not a Regulation

Pickering v. Board of Education: Employees have right to freedom of speech as long as it does not create workplace hostility, detrimental to the company and the employee as a citizen has an interest in the issue. 
Appellant was Marvin Pickering who was a teacher in Township HS in Ill was dismissed because he sent a letter to the local newspaper about tax increases and was critical of the school board and superintendent on how they handled past proposals to raise revenue for schools.
Board found that he was telling lies and hurting the integrity of the school and the board and he had a duty to be loyal and supportive
His letter was not directed at anyone he would see every day at work teaching no issue of harmony at work, because he does not have a close working relationship with the board this is not the type of situation where one can claim that personal loyalty and confidence are necessary to their proper functioning. 
The court agreed the letter was false, but have to prove it was detrimental to the board, they have no evidence that it was detrimental to the interest of the school
Written after the poll for the tax increase: felt money was going to athletics misleading voters
Most important: the question whether a school system requires additional funds is a matter of legitimate public concern, teachers are a part of the community 
Holding: the board did not present a situation  where the false statements were so closely related to the day to day operation of  the school that any harmful impact on the public would be difficult to counter because the teacher presumed greater access to the real facts. 
Doesn’t affect his ability to teach or regular operations. Just a member of the general public.
Past proposal to raised for schools and stop teachers from opposing, too much money has been spent on athletics. In the 60s shortage of funds cut athletics.
School board dismissed Pickering: teachers have a duty of loyalty to support his superiors. His statements were detrimental to the school.
New York Times v. Sullivan:  have to be malicious to not be protected under the 1st Amendment 
Also: wasn’t directed at people he worked with everyday 
Court rejected the boards position.
No harm no foul and the election had already taken place, not detrimental.
The MAIN ISSUE; court makes a distinction between public and private: how the school board spends their money any citizen (you do not shed your constitutional protection) employees: if matter of public concern much less likely to uphold a firing. 
Private issue: how the teacher and the Principal interact: the court does not want to interfere with the employer running its business so if fall into that category not public. 
Policies school board wide: public domain 
Here clearly public concern not an attack on a particular person but on the school board in general and the errors could have been rebutted.
Interest in school admin to limiting the teacher’s contribution to the public is no difference to limiting that of another citizen. Found for the teacher: protecting freedom of speech under the 1st Amd: to encourage public discourse don’t want to chill speech. 


Givhan v. Western Line Consolidated School district: Private Conversations protected under the 1st Amendment 
· Private conversations should be considered under the 1st Amendment: teacher spoke to principal about polices and practices at the school, the principal alleged she was loud and hostile and arrogant. However court found they were not petty or unreasonable but complaints about racial discrimination 
· Teacher was terminated based on a private conversation about racial discrimination: the 1st Am applies to private conversations. 
· Pickering is imposing a balance test: public concern
· Givhan standard: not only the content but also the manner, time and Place. 
· How manner plays a role: change what the issue is about. Are you doing it in a way to be disruptive, nasty and then could lose your claim. 

Connick v. Myers:  Lack of a Community Concern and the adverse effect it had on the workplace do not want to force employers to retain employees who they believe are insubordinate. 
· She feared a conflict of interest because work with def she had convicted 
Assistant Da didn’t want to be transferred spoke out against it and decided to do a survey on how all the other A.D.A felt about a number of issues, was fired for not accepting the transfer.
· Pickering: balance between the interest of the employee as a citizen, in commenting upon matters of public concern and the interest of the state as an employer in promoting the efficiency of the public services it performs through its employees
· Hold: that when a public employee speaks not as a citizen upon matters only of personal interest absent the most unusual circumstances a federal court is not the appropriate forum in which to review the wisdom of a personnel decision taken by a public agency allegedly in reaction to the employee’s behavior.  
Majority of her issues were not public concern. Just a single employee upset over the status quo. However because of the one question did touch on public concern that is pressured to work on political campaigns must determine whether Connick was justified in discharging Myers.
No social utility no community concern this is all about her.
Survey touched on matters in a limited sense; her survey in our view characterized an employee grievance concerning internal office policy. Unlike the case in Pickering here it would affect her working with her direct supervisors, which is critical to business, also her survey required her and others to stop working.
Didn’t pass the Pickering balance test: not revealing anything to the public. 
Dissent (4) Not a large majority win. ARGUE BOTH WAYS. 
Believes Myers questionnaire was of public concern, it was regarding a public elected official. 
Doesn’t matter why you ask but what you ask: here the questionnaire addressed matters of public concern because it discussed subjects that could reasonably be expected to be of interest to persons seeking to develop informed opinions about the manner in which the Orleans Parish District Attorney, an elected official charged with managing a vital govt agency discharges his responsibilities. 
She prepared a questionnaire, fired for insubordination. DA claimed no balancing required because they felt it was a private concern: the issue of her being transferred. Don’t have to scrutinize the reason have freedom. 
However she did allege public campaign: so one issue.
You don’t have to work there if you don’t like the transfer: you quit 
The court says what she did and how she did it: disrupted office relationships: manner, time and place: that is not kosher: disruptive reason to fire. 
If on own time: except look at the subject matter 
Dissent: public concerns 
Does it deal with a manner of public concern. 
Don’t want everybody 

Garcetti v. Ceballos: Get this Ruling when there is a more conservative Supreme Court statements made pursuant to their professional duties are not shield by the 1st Amendment 
Rule: govt employers like private employers need a significant need a significant control over their employees words or actions without it there would be little chance for the efficient provision of public services.
The respondent Richard Ceballos was a deputy district attorney for LA County he was asked to review an affidavit used to obtain a critical search warrant. He felt like there were holds, he wrote a memo to his bosses demanding action lead to a heated meeting with the sheriff department.
Employers have an interest in having a degree of control over their employee’s words and actions. Purely job related speech. 
Dissent: Stevens: words shouldn’t be based on the job description similar to Givhan case where it wasn’t based on if it was said privately 
Souter, Stevens, Ginsburg: drawing an obscure line in the wrong place, should be protected.
Calendar lawyer: he recommended a dismissal of the case, he claimed retaliation
Govt offices cannot function if every disagreement because a constitutional issues: cant constitutionalize every employment grievance. 
It’s a factor not dispositive that it was private. 
Controlling factor: the plaintiff did it within the course of his jobs not a public issue or broad policy: conduct protected.
When employees make statements under there official duties, if the pl thought his statement was inflammatory. 
Dissent: was there a serious wrong doing: liberal: broader protection. 


McLaughlin v. Tilendis Right to Free Association: Can be apart of a union as long as not engaging in any illegal activity. 
· Rule: Brought under section 1 of the 1964 acts
· Facts: 2 guys not tenured they were apart of the AFT: union. Can’t fire  (didn’t renew contracts) because of their association with a local union. 
Even if this record disclosed that the union was connected with unlawful activity the bare fact of membership does not justify charging members deeply into associational freedom than if necessary to achieve legitimate state interest.
· Unions: teachers have a right of free association
· If the union engaged in misdeeds
· The fact that you are a member of the union cannot be used as a reason to fire you if you have not participated in any of these misdeeds. 
Protection of employees and Expression
· Strong shield protecting activity 
· 1st Amendment: only govt actions: private employer: ask about free speech doesn’t apply need govt action: must involve: teachers: attorneys offices
· Rules for Public Employees: we have a constitution that allows for this. Just court decisions. Create your standard of conduct based on the court decisions. 
This century now a right to hold a public job. Use to have to prove your organizational ties. Started in the 60s protected certain types of the public employees
Pg 603 US v. National Treasury Employees Union: Prohibited making speeches and writing articles: too broad of a restriction . Ok for CIA officers 

[bookmark: _GoBack]Critical of your boss: think they are stealing or molesting children: that will affect the employment relationship: case by case. 

Freedom of Speech Breakdown:
· Is it an issue of public concern or is it regarding the employee/employer relationship.
· Will it create a Hostile work environment
· Was it within their duties as an employee
· Even words spoken in private are protected. 


· Unions: teachers have a right of free association 
· If the union engaged in misdeeds
· The fact that you are a member of the union cannot be used as a reason to fire you if you have not participated in any of these misdeeds. 

· Despite at will but discharges of public policy: needs to be stated somewhere legislation, regulation, ethical standards anything you can point to that has 
· been codified. 
· Knee v Hawks: jury case: I got a jury summons got to go cant be fired. In this case already postponed for 12 months. Its almost impossible to get off jury duty. Its your civic responsibility. 
· You don’t have to pay for jury days and that company gets before the judges not happy. 

· I want you to give testimony that is favorable to use even though it is not true: cant fire for giving perjury testimony
· I stepped to help a 3rd party: ok
· Just within the walls of the company: ok 
· Whistle blowers statues 


Employment Discrmination
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