Employee Pension and Benefits Outline (Fall 2012)
I. Introduction to ERISA= Employee Retirement Income Security Act of 1974
A. Events leading to passing:
i. [bookmark: _GoBack]Failure of Studebaker- employees had $95m unfunded vested and accrued pension benefits.
ii. Central state teamster’s trust fund was corrupt and used to build Las Vegas.
B. ERISA only applies to employee benefit plans not employee benefits (i.e. does not cover worker’s comp or fringe benefits such as adoption benefits, employee discounts, or commuter discounts)
i. Plans subject to ERISA- Employee Benefit Plan- §4(a): Under §3(3) this is made up of:
1. Welfare benefit plan -§3(1)
2. Pension benefit plan- §3(2)
ii. Exclusion- §4(b)
C. No requirement that employer provide benefit plan, but must pay what promised
i. Exceptions- employer must pay SS and Medicare taxes.  With PPACA, employer must either provide health care plan or pay tax penalty (does not apply to company with less than 50 employees)
D. Structure of ERISA
i. Pension plans are covered in Titles 1- 5; welfare plans are covered in Titles 1,4-7
ii. Title I- Labor law provisions- describes minimum standards for both employee pension plans and welfare plans
1. Covers all employee benefit plans (pension plans and welfare benefit plans)
2. Contains rules for minimum participation, vesting, accrual, and funding standards.  
3. Prescribes civil enforcement causes of action and remedies for ERISA violations.
iii. Title II- IRC provisions for qualified plans
1. Code sections added by ERISA.   
2. Some provisions of qualified plans in code are technically not part of Title II/ERISA.
iv. Title III- provides jurisdictional authority to DOL (dept. of labor) and IRS 
1. Also cover actuaries
v. Title IV- termination insurance--created Pension Benefit Guaranty Corporation (PBGC) and provided for compulsory termination insurance coverage for defined benefit plans.
1. requires plan termination insurance and multi-employer plan termination liability
E. Types of plans:
i. Single employer plan: company sets up plan for benefit of employee (subject to common control rules)
ii. Multi-employer plan- several companies form collective bargaining units that contribute plan benefits for benefit of all collective bargaining unit employees.
1. MEPA legislation has changed the rules; now have withdrawal liability if employer leaves plan.
2. Cannot do multiple employer plans (where employers join together to form one plan, but money is segregated and only distributed to each employer’s employees)
F. Types of qualified plans (IRC 401(a)):
i. Profit sharing- requires substantial and recurring plan contributions (regardless of current year’s income)
ii. Pension- withdrawals can only be made for retirement, death, or permanent disability.
1. Distributions are in the form of joint and survivor annuity.
iii. Stock bonus plans
G. Comparing requirements of qualified retirement plans (see slide 11 of class 1).
i. Requirements under both ERISA and IRC
1. Age & service
2. Vesting
3. Benefit accrual
4. Funding
ii. IRC 401(a) only requirements
1. Nondiscrimination rules
2. Contribution and deduction limits
3. Sole proprietor plans- until 1962 sole-proprietors did not have the requisite employer/employee relationship if self-employed.  Now they can use Keogh plans.  Cannot have a plan under ERISA though because no employer/employee relationship
iii. ERISA only requirements
1. Reporting and disclosure
2. Fiduciary duties, claims, and remedies
H. Non-qualified plans (top-hat plans) (only Part I of ERISA applies) IRC 416
i. Applies to highly compensated employee plans
ii. Requirements:
1. Unfunded- assets must be reachable by general creditors
2. Primarily for selected group of highly compensated employees
a. Highly compensated “key employee” =  EITHER
i. Employee earning over $130k (adjusted for inflation)
ii. 5% owner
iii. 1% owner who makes more than $150k.
3. For a select group
iii. IRC 409A restricts the employee’s control of timing and form of payment from non-qualified plan, otherwise will be subject to 20% excise tax.
iv. Difference from qualified plans:
1. Qualified plans are immediately deductible by employer, but not income to employee until withdrawn.
2. Qualified plan benefits cannot be reached by creditors.
I. Characteristics of qualified plans:
i. Defined contribution plans- contributions placed by employer into employee’s individual account.
1. Types:
a. Profit sharing plans- employer contributions are based on current or accumulated profits.  Contributions must be substantial and recurring.
i. In-service distributions are permitted- either after fixed period of years, upon attainment of stated age, or upon prior occurrence of specified event (i.e. death or disability).
b. Money purchase pension plan- employer contributions are fixed and pre-determinable.
i. In-service distributions are prohibited.
ii. Must have systematic payment of benefits after retirement.
c. IRC 401(k) plan- actually is a profit sharing plan with a cash or deferred arrangement (CODA) (meaning employees divert portion of their paychecks to the 401(k) investment allowing tax deferment).
d. ESOP (employee stock ownership plan)- either a stock bonus or profit sharing plan.
2. Participant bears the investment risk
3. Employer’s obligation is limited to making timely contributions to plan as promised
4. Benefits paid are limited to account balance.
ii. Defined benefit plans- defined benefit to be paid at retirement; benefit amount defined by plan
1. Must expressly formulate the ultimate benefit payable to a participant.
2. Investment risk is born by the employer.
3. Contributions cannot be based on profits
4. Contributions are based on fixed formula
a. Types of formula:
i. Fixed benefit- fixed % of compensation at retirement; not dependent on years of service
ii. Flat benefit- definite amount at retirement not dependent on years of service or salary
iii. Unit benefit- certain unit of pension for each year of credited service.
iv. Variable or equity- plan benefit (determined under one of the other three measurements) is adjusted periodically after retirement for cost of living
5. Distributions usually can only be made for termination of employment or retirement.
6. Cash balance plans- benefit is defined by plan but expressed it to participants as hypothetical account balance.
J. Tax advantages of qualified plans:
i. Employee is not taxed on vested benefit until actually distributed
ii. Employer’s contribution to plan is deductible when paid
iii. Earning on plan assets accumulate tax free until earnings distributed.
II. Qualification Rules -only apply to retirement plans not welfare benefit plans [OVERVIEW]
A. Fundamental requirements:
i. Must be established by employer.
ii. Must be for exclusive benefit of the employees and their beneficiaries. 
1. For ERISA a sole proprietor is not an employee, but for purposes of IRC a sole proprietor can be an owner-employee.
2. Leased employees may be considered employees in some circumstances.
3. Benefits to beneficiaries can only be incidental to benefits paid to employee.
iii. Must established with intent to be permanent plan
iv. Must prohibit reversion of plan assets to employer
1. Assets must either be held in trust or annuity contract for benefit of employees
2. Exceptions:
a. Employer contributions contingent on plan’s qualification may be returned to employer if plan fails to qualify
b. Employer contributions contingent on deductibility may be returned if not deductible
c. Employer contributions due to mistake of fact may be returned.
d. Surplus in defined benefit plans due to actuarial error may be returned.
i. But may be subject to excise tax IRC 4980(d)(1).
v. Plan must be:
1. Formally adopted and trust instruments executed by end of employer’s taxable year. IRC 404(a)(1)
2. Written document that provides for implementing plan’s funding policy, allocating administrative duties, amending plan, and distributing funds.
3. Communicated to employees within first year.
B. Key qualification requirements of IRC 401(a) (see pg. 34-35 for summary).
i. Must satisfy minimum participation standards if restrict participation (see below)
ii. Must not discriminate in favor of highly compensated employees (defined in IRC 414(q)).
iii. Must satisfy minimum vesting standards in IRC 411
iv. Defined benefit plans must not allow forfeitures to increase benefits of employee.
v. Must begin to distribute benefits by April 1st of year after turn 70 ½ or start retirement.
vi. Top heavy plans must satisfy additional rules about vesting, minimum contributions, and benefits IRC 416/415.
vii. Annuities must be in the form of qualified joint and survivor annuity (QJSA)
viii. Plan must entitle beneficiary to same benefit after merger or consolidation
ix. Must not allow benefits to be assigned or alienated excepted limited circumstances such as Qualified Domestic Relations Orders
x. Benefits must commence latest at retirement age, ten years of participation, or termination of service
xi. Defined benefits must not exceed maximum benefit limitations (either $ amount or % of compensation limits)
1. Allocations under defined contribution plan also cannot exceed max $ amount or % of compensation
2. Compensation amount for these limits is set at max of $200k.
xii. Plan participants vest if plan is terminated.
III. Minimum participation requirements- actually operate as maximum participation requirements: if meet cannot exclude from plan.
A. Eligibility requirements:
i. Age- cannot exclude after age 21
ii. Service- cannot require more than 1 year of service AND 1000 hours (see below for measuring year of service)
1. Can’t prohibit from plan because temporary or part time if meet hours of service requirement.
iii. Classification- cannot discriminate against non-highly compensated employees (IRC 410(b)) (see below for detail).
1. IRC 410(b)- controls how many employees must be covered by qualified plan
2. IRC 401(a)(4)- controls how much each participant receives as benefit to be qualified.
B. Measuring three different computation periods
i. Eligibility- based on employment start date
1. Measured based on 12 month period  beginning on the employment commencement date
2. Must perform 1000 hours of service within 12 month period
a. Hours of service are:
i. Hours for which you are paid (including back pay, vacation pay, illness, incapacity, layoff, jury duty, or paid leave of absence)
ii. Hours based upon equivalencies (see pg. 54—i.e. get 45 hours of credit based upon each work week or hourly employees figure hour of service by total earnings)
b. Can also use the elapsed time rule where get credit for the year passing not hours performed.
3. Break in service- prior years of service can be ignored if break in service occurs.
a. Break in service means any year with less than 500 hours of service. See pg. 57.
b. To avoid a break in service, will be awarded 501 hours of service either in current year or next year if break due to maternity/paternity leave, family medical leave, or military leave.
4. Can postpone enrollment for another 6 months after meet eligibility requirement for next entry date.
ii. Vesting- based on plan year; can be different than eligibility year of service.
1. Can be met at point reach 1000 hours.
iii. Benefit accrual- based on plan year (usually calendar year)
C. Non-discrimination rules (classification) (only in IRC not ERISA)
i. Cannot discriminate in:
1. benefits/contributions,
a. For defined contribution plans, must use same percentage of compensation for employer contributions to plan.
i. Can give more weight for age or service of participant (see pg. 179)
b. For defined benefit plan, employee’s accrued benefit must be determined either by (see pg. 180-181 for detail and pg. 194 for examples):
i. Unit credit accrued benefit formula
ii. Fractional rule 
iii. Flat benefit plan (with or without 25 year minimum_
2. rights, 
3. and features 
a. Must make available to all plan participants regardless of whether use.
b. Such as plan loans, employer matching contributions, hardship distributions, and automatic enrollment
ii. Three key tests for how many employees must be covered (have to meet one): IRC 410(b) (see pg. 76 for helpful checklist)
1. percentage test:  plan covers 70% of non-highly compensate employees
2. Ratio percentage test:  percentage of non-highly compensated employees (NHCE) covered must be at least 70% of highly compensated employees (HCE) covered
a. I.e. if 80% of highly compensated participate, then 80 x 70% = 56% of non-highly compensated must participate.
b. Calculated by % of NHCE/ % of HCE.  Ratio must be at least 70% for plan to pass.
3. Average benefits test:  (see pg. 72) actuary calculates relative benefits for certain bands of employee to ensure does not discriminate outside range in Regs.
iii. Union employees and employees who do not meet age/years of service requirements are disregarded to see if meet non-discrimination tests.
iv. Definition of highly compensated person (IRC 414(q)) (different from definition of key employee for top heavy plan)
1. 5% owner of business OR
2. Prior year had 
a. Compensation over $80k (adjusted for inflation- around $200k now)
b. And top paid group of employees (top 20%)
v. Tests must be met on control group basis (related employers counted as same control group) (IRC 414(b) & (c))
vi. Relatives (i.e. husband and wife) will be considered same employee for the ownership control test.
vii. For defined benefit plan, each plan must meet additional requirement that plan benefits either 50 employees or 40% of all employees (can be applied separately to each line of business) pg. 76.
viii. Cross tested plans:
1. Some firms establish different types of plans for different employee groups.  
a. Example: Law firm partners have DB, associates have 401(k)/CODA plan, and staff has profit sharing/CODA plan.
2. Have to aggregate plans together to perform cross testing.  Example will meet IRC 410(b) because some HCE (associates) are not under defined benefit plan.
IV. Minimum Vesting Standards (applies to Title I & II of ERISA)- vesting = % of accrued benefit the employee is entitled to if terminates before normal retirement date.
A. Prevents firing of employees right before payment of retirement benefits.
B. Vesting, benefit accrual, and funding requirements do not apply to welfare plans (so health care can be terminated at any time).
C. Always will be 100% vested when reach normal retirement date.  
i. Normal retirement date = earlier of
1. Age stated in plan OR
2. Later of age 65 or 5 year anniversary of participant becoming participant.
D. Upon termination (including partial termination), plans become 100% vested. IRC 411.
i. Partial termination: upon partial termination, affected plan participants become 100% vested.
1. Assume partial termination if over 20% of employees are terminated.  Rebuttable presumption.
a. Ignore employees that would have been normally terminated.
E. Vesting schedules: IRC 411
i. 401(k) plan—employee contributions are 100% vested.
ii. Defined contribution plan- 
1. Employees contributions are always 100% vested
2. Employer’s contributions: two options
a. 3 year cliff (vest 100% after 3 years)
b. 6 year graduated (vest 20% after 2 years, then 20% per year after)
iii. Defined benefit plan- Have two options:
1. 5 year cliff (vest 100% after 5 years)
2. 7 year graduated vesting (20% vesting at 3 years, then 20% per year after)
iv. Top heavy plan- two options:
1. 3 year cliff (vest 100% after 3 years)
2. 6 year graduated (vest 20% after 2 years, then 20% per year after)
v. Hybrid plans (defined benefit plan acting like defined contribution plan)- 3 year cliff
F. Year of service for vesting: 12 month period (measured by plan year) where perform 1000 hours 
i. can meet 1000 hours before 12 month period and still count (don’t have to work full 12 months to vest).
ii. Ignore years of service if:
1. Were completed before age 18
2. Employee did not make required contributions
3. Did not meet year of service and break in service exceptions do not apply.
G. Forfeiture of unvested amount can occur if:
i. 5 year break in service (defined contribution plans)
1. Break in service occurs if perform 500 or less hours in a year.
ii. Rule of parity for defined benefit plan:  If non-vested participant has break in service and is later reemployed, then years of service prior to break are disregarded if break is same or more than: larger of 
1. 5 years 
2. or number of pre-break years.
3. THUS- must be at least 5 year break for prior service to be ignored.
iii. Cash out (see pg. 99 for details)
1. Can repay to get back amount forfeited.
H. After break in service, plan can require participant complete 1 year of service after returning to work before years before break in service are counted for vesting.
i. Even if forfeiture occurs, can recover old account balance for defined contribution plans after return to work and meet the required years.  (does not apply to defined benefit plans).
V. Accrued Benefit Requirements
A. Accrued benefit = amount of benefit under the plan
i. For defined benefit plan, it is annual benefit commencing at retirement date (as determined under plan)
1. accrued benefit formula = (% rate of accrual) x [compensation] x [years of service]
2. Ex: 1% of average last 3 year salary x 35 years of service (can cap years of service; usually capped at 35 years).
3. Rate of accrual- can change to prevent new benefits from accruing (don’t lose already accrued amount but prevents new amount from accruing if lower the accrual rate—wear away)
a. Must satisfy ERISA 204(h) and IRC 4980 to avoid excise taxes on change of rate.
4. Compensation amount in formula is defined by the plan
a. Can exclude overtime or bonuses
b. Can reduce benefit by % of SS received
c. Is usually averaged either by:
i. Final pay- average of highest 3, 5, or 10 years of compensation.
ii. Career average- average compensation over whole career
ii. For defined contribution plan, it is balance of employee’s account.
1. Formula: % of compensation each year (affected by capital gains/losses and interest earned in the account).
iii. Compensation amount for either plan is capped by IRC 401(a)(17)-- $200k plus inflation (currently at $225k).
B. Accrue benefit for each year of participation
i. Plan can require 1000 hours of service to get credit for year of participation (can technically require more hours, but must give partial credit for any year where meet 1000 hours) see pg. 112-113.
C. Non-forfeitable accrued benefit = vesting % x accrued benefit amount
D. Required tests for defined benefit plan (prevents back loading—large accumulation of benefits close to retirement).  Only have to meet one: 
i. 3% method- (see pg. 119) participant’s accrued benefit must be not less than 3% of the normal retirement benefit
1. Will meet if the equal accrual rate allows normal retirement benefit to be accrued within 33 ½ years or less.
ii. 133 1/3% rule- (see pg. 120) annual rate at which employee can accrue benefit in later year is not more than 133 1/3% of annual rate in earlier year.
iii. Fractional rule- (see pg. 121) accrued benefit is fraction of normal retirement benefit; measured by [years of participation/years of participation if work to normal retirement] x normal retirement benefit.
1. Results in normal retirement benefit accruing ratably over period of participation.
E. Cannot stop accruing benefits for defined benefit or defined contribution because reached a certain age.
VI. Deductibility of employer contributions:
A. Advantage of qualified plan is immediate deduction by employer though employee defers taking into income until paid. IRC 404
B. Key requirements for deductibility:
i. Meet IRC 162/212 (ordinary and necessary expense; i.e. must be reasonable amount of compensation)
ii. Plan must be in existence on last day of employer’s taxable year.
iii. Must meet all elements of plan by last day of plan year:
1. Trustee accepts responsibility
2. Corpus in place (requires deposit)
3. Corporate officer signs document
iv. Contributions must be paid by due date of return (including extensions) IRC 404(a)(6)
1. Promissory note does not count as making contribution (Don E. Williams v. Comm’r)
a. Qualified employer securities can count, however.
2. Must be physically transferred by this date
3. If file before due date, then must pay by filing date.
C. Limitations on contribution amounts:
i. For money purchase plan, will face excise tax if don’t contribute enough (can get waiver).
ii. For pension plans, benefit must be paid in qualified joint and survivor annuity
1. Must also limit how much can accrue (IRC 415)
iii. For profit sharing plan or stock bonus plan, will face excise tax if put in too much money to plan.
iv. Plan can be disqualified if provide too great of a benefit (defined benefit plan) or too great annual contribution to plan (defined contribution plan). 
1.  IRC 415 limits:
a. Defined benefit per year- cannot exceed lesser of 100% average compensation for high 3 years or $160k/year (adjusted for cost of living; currently limit is $250k) (further limited ratably if have less than 10 years of service).
i. Further limits on amount of deduction based upon current year’s liability (see pg. 243).
ii. Can receive payment of $10k a year without regard to age of commencement (see pg. 149).
b. Defined contribution- per year, cannot contribute (either from employee, employer, or forfeitures) more than the lesser of $40k (adjusted for cost of living) or 100% of compensation
i. The employer’s portion for deductibility is limited to greater of 25% or the employer’s required contribution under the plan. IRC 404.
2. Compensation amounts for both are limited by IRC 401(a)(17)- $200k plus inflation.
3. Compensation is defined under IRC 415(c)(3)—wages, salary, commission, bonuses, tips, moving expenses, certain stock option (not deferred compensation).
a. Safe harbor alternative definitions of compensation: (see pg. 155)
VII. Limits for employee deferrals for cash or deferred arrangements (401(k) plan) (see ch 17 for more detail)
A. Individual cannot defer more than $15k of income IRC 402(g) (determined on individual basis, not per employer basis)
i. Excess deferrals are to be transferred back to contributor
B. Limits on IRC 401(k) plans to prevent favoring highly compensated employee.  Must meet either: (see pg. 508)
i. Actual deferral percentage of highly compensated employees cannot be more than 1.25 times actual deferral percentage of non-highly compensated employees (i.e. if non-highly compensated percentage was 10% then highly compensated percentage could not be higher than 12.5%.
ii. Actual deferral percentage of highly compensated employees is not more than 2% above non-highly compensated employees (see IRC 401(k)(3)(A)(ii)).
C. Consequences of top heavy plan (copied from slide)
i. Accelerated vesting schedule for non-key employees in DB plans
ii. Minimum contributions/benefits for non-key employees.
VIII. Minimum funding requirements: (applies to both ERISA and IRC)
A. ERISA requires that plans be funded now—have to pay current costs of the plan plus amortized value of plan’s past service costs (i.e. credit for prior service)
i. Must pay funding shortfalls either by (see pg. 228):
1. Seven equal yearly payments
2. Two years interest only payment and then seven year amortization
3. Fifteen year amortization
B. All pension plans (defined benefit or defined contribution) are subject to funding requirements of IRC 412 and face penalty tax under IRC 4971 if fail to make required contributions.
C. Key for defined benefit plans- must discount unit of credits earned now so that plan will have earned that much to pay benefit at right time.
i. If accrued benefit of $100, then have to discount to present value so will be $100 when pay out in 20 years.
ii. Higher the rate of return, the faster an investment will grow over time, so less current contribution needed (reverse is true- lower rate of return will require more current contributions).
iii. Current “perfect storm” requires more funding because low interest rates (so low rate of return), large stock market losses, and aging workforce that are DB plan heavy (more guaranteed payments to be paid currently).
D. Use actuaries to discount benefits earned to determine current funding requirement.
i. Actuaries cannot consider gender in annuity tables.
ii. Factors actuaries consider:
1. Mortality
2. Retirement date
3. Rate of return on investment
4. Rate of turnover  in un-vested staff (discount for those who will not collect the benefit; likely small as vesting requirement is now very short)
5. Marital status of participants (annuity must be paid as joint and survivor annuity if married).
6. Future wage earnings
a. Compensation amount considered for funding is limited by IRC 401(a)(17)- $200k plus cost of living adjustment.
E. Funding levels: Green plan- 80% funded; yellow- 60 to 80%; red- 60% or less.
IX. Related Employers and Common Control Tests: (good chart on pg. 271)
A. If under common control, then all employees of all related corporations will be considered to determine if non-discrimination rules are met.
B. Common ownership rules to determine who is a related employer (IRC 1563)
i. Parent-subsidiary test: to be controlled group of parent/sub must have (see pg. 256 for examples):
1. Chain of entity (applies to corporations, partnership, trust, or sole proprietorship) connected through one common parent
2. Common parent owns at least 80% interest in one or more other entity in chain
3. Each other entity is also owned at least 80% by another entity in the chain
4. For purposes of IRC 415 (maximum benefit limits), 50% is used instead of 80% ownership (see pg. 258)—so have to aggregate compensate received under all employers under one controlled group to see if meet test.
ii. Brother-sister test: part of same control group if two or more entities are controlled by 5 or fewer persons.  Control must be both:
1. Actual control- 5 or fewer people own at least 80% of each entity in group
a. Vogel Fertilizer: pg. 259 held that can only count a person’s interest toward 80% control if he owns some ownership in each entity.
2. Effective control- 5 or fewer persons own more than 50% of each entity in group BUT only count smallest ownership interest in all entity (take the lowest ownership amount for each individual to see if meet 50%) (see pg. 259).
iii. Combined group test: will be controlled group if:
1. Each entity in group is member of either a parent/sub group or a brother/sister group AND
2. At least one entity is both a common parent and member of brother/sister group.
C. Attribution rules: apply for purposes of determining ownership of an entity (IRC 414- cannot do double attribution except for husband/wife)
i. Partnership’s ownership interest is proportionally attributable to any partner owning 5% or more of partnership.
ii. Estate and trust’s ownership interest are attributable to any 5% owner in the trust or estate (amount is determined by Regs).
iii. Corporation’s ownership interest is attributed proportionally to any 5% or more owner.
iv. Family trust’s interests can be attributed to other family members (see pg. 271)
D. Although never used, IRC 269A allows IRS to ignore a legal status of corporation if determined it was chosen to avoid or reduce income taxes (see pg. 263).
E. Affiliated service rules: IRC 414(m) (different from common control test; lower ownership threshold)
i. Similar result as common control test—all employees of affiliated service group are aggregated and treated as employees of single employer.
ii. Affiliated group is service organization (called FSO) and one or more other service organization (A-org) OR another organization (B-org).
iii. Two tests can be met to be affiliate service group (only have to meet one):
1. Test 1: must have (pg. 264)
a. Business whose principal purpose is performance of services (FSO = first service organization) AND
i. Performance of services automatically met for health, law, engineering, architecture, accounting, actuarial science, performing arts, consulting, or insurance industries.
ii. Principal business is performing services if capital is not a material income-producing factor.
b. Another service organization (A-Org) that is partner or shareholder of FSO AND
c. A-Org is regularly associated with FSO in performance of services.
2. Test 2: must have (pg. 265)
a. Business whose principal purpose is performance of services (FSO = first service organization) AND
b. Another organization (B-Org) where
i. Significant portion of B’s business is performance of services for FSO or A-org, AND
1. Not significant portion if less than 5% of gross receipts are from services to FSO or A-org.
2. More than 10% gross receipts derived from FSO or A-orgs then will automatically be significant portion.
ii. The services would historically be performed by employees in field of FSO/A-org, AND
iii. 10% or more interest in B-Org is held in aggregate by HCE of FSO or A-org.
iv. Management service organization- aggregates affiliate service entities if have both (see pg. 267):
1. MS-org, an organization whose principal business is to perform management functions on regular and continuing basis for recipient organization AND
2. Recipient organization, an organization for whom management functions are performed.
F. Leased employees considered employees of recipient employer if agreement that leased employees perform services substantially full time for 12 months.  Services performed are type normally done by recipient organization’s employees. (IRC 414 pg. 268)
i. Will not be considered part of recipient employer’s employees if leasing organization provides plan covering leased employees (see pg. 268 for further detail). 
G. See pg. 269- 272 for good summary of result of these rules on other pension requirements.
H. IRC 410(b)- special rules for mergers and acquisitions- common control rules don’t apply for 22 months when acquire entity.
X. Payment of benefits, Participant loans, and QDROs
A. Plan terms decide which distributions will be permitted.  IRC gives guidelines on what is permitted and plan decides what it will allow.
B. Distribution is subject to income taxes for beneficiary.
i. Plan loans are not a distribution for IRC purposes and are not subject to income taxes (usually).
C. Key terms for distributions:
i. Distribution: when plan pays out an asset to a beneficiary
1. Stock bonus plan must distribute benefits in the form of company stock
ii. Direct rollover: transfer of employee’s benefit from qualified plan to another qualified plan or IRA (technically not a distribution because not paid directly to beneficiary).  Non-taxable.
iii. Rollover: participant gets distribution and must reinvest within 60 days to another qualified plan or IRA.  Non-taxable if meet requirement.
iv. In service distribution: distribution of benefit while participant is still employed.  Only profit sharing plans can do this.
v. Hardship distribution: participant gets distribution during time of serious economic loss/need- only permitted under 401(k) plans and profit-sharing plans.
vi. Phased retirement distribution: allows portion of retirement benefit to be distributed while participant still employed (applies to pension plans).
vii. Required minimum distributions: qualified plans (and IRAs) must begin distributions by age 70 ½ to any 5% owner
1. Otherwise will be subject to 50% excise tax on distribution amount.
D. Timing of distributions:
i. Earliest distribution date:
1. Defined benefit plans/money purchase pension plan- can be paid at either normal or early retirement date, death, or disability.
a. Cannot do in-service distributions.
2. Profit sharing plan- can be paid after fixed number of year, attainment of age, or event (layoff, illness, disability, retirement, death or termination of employment).
a. After tax employee contributions may be withdrawn at any time
b. In-service distributions from employer contributions can be made after earlier of 
i. termination of employment, 
ii. participate in plan 5 years, 
iii. or funds were in trust for two years
3. 401(k) plans- employee’s contributions may not be distributed before termination  of employment, death, disability, age 59 ½, termination of plan, or hardship.
4. Employee stock ownership plan- can be paid within one year of after either- 
a. Termination of employment due to normal retirement age, disability, or death
b. Five years after termination of employment for another reason.
ii. Once employee is eligible, employer cannot deny payment of benefit
iii. Employer also cannot force payment of benefit until age 62 (except if leave company and have benefit value less than $5000).
iv. Normal distribution date: unless participant elects otherwise, must begin no later than:
1. Age 65 (or normal retirement age under plan)
2. 10th anniversary of participation in the plan
3. Terminates service with employer.
v. Latest distribution date (“required beginning date”)- participant can elect to defer distributions until:
1. If retired or 5% owner, must begin by age 70 1/2. (pg. 350).
2. If still employed, can defer until actual retirement age.
vi. Upon death of participant, if:
1. Die before benefits begin to be paid, either:
a. Have beneficiary (must be individual)- then beneficiary elects commencement and form of distribution
i. Non-spouse beneficiary may receive distributions over life expectancy (if multiple beneficiaries then shortest life is used).
ii. Spouse sole beneficiary may  choose to:
1. defer distributions till year which participant would have turned 70 ½
2. roll over benefits into IRA
3. receive distributions over life expectancy.
4. If spouse dies before payment of benefits, then must distribute within 5 years.
b. Have no beneficiary- then must pay out in full within 5 years of death. 
2. Die after benefits begin to be paid, either:
a. Named beneficiary’s life expectancy will be used to determine minimum payment amount
b. No beneficiary, then use participant’s life expectancy formula at death and subtract one year each year.
E. Defined benefit distributions must be paid as qualified joint and survivor annuity (if married; if not, then paid as single life annuity) which provides for minimum distributions over joint lifetimes.
i. Amount paid to survivor must be more than 50% of what would have been paid to beneficiary.
ii. Company provides same funding amount whether single life or joint and survivor annuity.  So a beneficiary under joint annuity will get less benefit while alive because also receive benefit to surviving spouse.
1. Ex: Single life annuity would pay $5k/month.  Joint/survivor annuity would pay $4k/month for beneficiary’s life and then $2k/month for survivor’s life.
iii. If married and participant dies before retiring, then surviving spouse can elect to receive qualified pre-retirement survivor annuity (QPSA).
1. Surviving spouse will have benefit reduced to account for fact that paying before retirement.  Otherwise can wait until spouse would have been retirement age to get full amount.   Some companies will subsidize so get full amount at death.
F. Minimum distribution amount: if elect installment payment (instead of annuity or lump sum) then must calculate the minimum distribution amount each year see pg. 356.
G. Anti-assignment and alienation provisions—General rule: ERISA prohibits assignment, alienation, or garnishment of interest.  EXCEPT:
i. Voluntary and revocable assignments of less than 10% of benefit for participants in pay status
ii. Secured loans
iii. Federal tax liens to pay federal tax judgments
iv. QDROs
H. Qualified Domestic Relations Order (QDRO)
i. QDRO is the exception used for divorce/legal separation 
1. Applies for child support, alimony payment, or marital property rights of spouse, child, or other dependent of participant.
ii. The spouse cannot force the plan to make a distribution not allowed under a plan—i.e. cannot require lump sum payment.
iii. To be qualified must:
1. Be made pursuant to state domestic relations law (including community property law)
2. Have name and last known address of participant and alternative payee
3. Specify the amount or % of benefits to be paid to alternative payee
4. Specify number of payments or period order applies
5. Specify each plan that the order applies to.
6. Cannot require a plan to provide a benefit not in the plan
7. Cannot require plan to provide increased benefits
8. Cannot require payment to alternate payee that is already ordered to be paid to a different alternate payee under prior order.
iv. Benefits can be paid to alternative payee at earliest retirement date = earlier of
1. Date P is entitled to distribution 
2. OR later of:
a. P attains age 50
b. Date P could receive benefits under plan if participant separated from service
v. Two approaches possible:
1. Shared interest- share a percentage of the benefits with participant.   Alternate payee cannot decide when payments start. Unless the alternate payee is also the surviving spouse, then alternate payee will not receive payment after death of participant.
2. Separate interest- alternate payee receives the present value of portion (i.e. 50%).  Then is treated as a participant under the plan and can elect (under plan rules) when to receive payment.  Continues even if original participant dies.
vi. QDRO traps:
1. Prenuptial agreements are invalid waiver of pension benefits.
2. ERISA preempts CA community property laws.
3. Divorce agreement will fail as QDRO if:
a. Attempt to give survivor annuity to child (must be current or former spouse).
b. Surviving spouse attempts to bequeath share to anyone else.
4. Ex-spouse can waive pension benefits in divorce agreement, but plan administrator will ignore waiver if inconsistent with plan terms (i.e. plan prohibits waivers/disclaimers and requires alternative beneficiary be named) (from Kennedy v. DuPont Savings SC decision- finds that a waiver is not violation on anti-alienation rule).
I. Plan loans: exempt from taxation if meet requirements of IRC 72(t) and excise tax laws.
i. To avoid loan from disqualifying plan must meet IRC 401(a)(13)- adequately secured and meets IRC 4975(d)(1)
1. Available to all participants
2. Not more available to HCE than regular employees
3. Made in accordance with plan provisions
4. Reasonable rate of interest
5. Adequately secured.
a. No more than 50% of vested accrued benefit may be collateral.
ii. To be exempt from taxation must:
1. All loan balances cannot be over  lesser of:
a. $50k OR
b. $10k or ½ vested account balance (whichever greater)
2. Be paid back within 5 years on reasonably level repayment schedule.
a. Failure to make a payment can result in entire loan being deemed distribution.
3. Charge reasonable rate of interest
4. Must be legally enforceable agreement.
J. Protection from creditors: Creditors cannot reach:
i. All money held in qualified plan 
ii. Any money rolled from qualified plan to IRA/Roth IRA
iii. Up to $1 mil of assets held in IRA/Roth IRA
XI. Taxation of distributions:
A. General rules:
i. Taxed as ordinary income in year distribution received.
ii. Taxed to the recipient
iii. Form of the distribution determines when tax is due
1. Lump sum distribution is taxable immediately in year of receipt.
2. Annuity distribution is taxable in the year received.  (If after-tax contributions made, then a portion will be non-taxable see pg. 341-342).
3. Installment payments are taxable in year of receipt.  (if after tax-contributions made, then portion non-taxable see pg. 343).
B. Potential excise taxes:
i. Early distribution- face 10% penalty if made before age 59 ½ unless (IRC 72(t)):
1. Due to death or disability
2. Part of substantially equal penalties over life of participant
3. Withdrawn to pay health insurance for unemployed
4. Made after separation of service and age 55
5. Made for medical expenses
6. Made of dividends from employee stock ownership plan
7. Made to alternate payee under QDRO.
8. IRA account and for higher education expenses or first time home buyer expenses.
ii. Minimum distribution penalty- face 50% penalty if fail to distribute minimum amount annually.
iii. Can face tax if pay too early/late or too much/little.
1. Will not face the penalty tax if do eligible roll over.
iv. Default on participant loan will also result in excise tax.
v. Face 50% tax if DB plan has surplus upon termination (reversion of assets back to employer).
1. Can lower penalty to 20% if:
a. Replacement plan established covering at least 95% of active employees and 25% of surplus plan assets are transferred to new plan.
b. OR at least 20% used to provide pro-rata benefit increases.
XII. Single Employer Plan Terminations:
A. Types of terminations:
i. Standard- plan assets must sufficiently cover plan liabilities; applies to DC or fully funded DB plans
1. No limits on deduction for employer contributions in final year of plan.
2. May have to make commitment to contribute required amount to bring plan assets up to plan liabilities. 
3. Notice required:
a. First must notify plan participants, beneficiaries, and alternate payees 60-90 days before termination.
b. Second must notify PBGC (Form 500) with actuarial information within 180 days of plan termination.
c. Third must notify each participant and beneficiary the amount of benefit and form of payment.
d. Finally must notify PBGC within 30 days after distribution of plan assets (F 501).
ii. Distress- applies to underfunded DB plans
1. Employer qualifies for distress termination if:
a. Filed bankruptcy or insolvency petition to liquidate
b. Unable to pay debts when due and cannot continue business unless termination allowed
c. Costs of providing pension coverage unreasonably burdensome due to decline in workforce.
2. If plan assets are inadequate, then PBGC has lien for liability up to 30% of net worth of employer and controlled group.
a. PBGC uses this money to pay participants, beneficiaries, and alternate payee more than guarantee amount.
3. PBGC takes over plans and pays guaranteed amounts 
a. First will distribute plan assets in order of priority:
i. Voluntary employee contribution
ii. Mandatory employee contribution
iii. Retirees
iv. Guaranteed benefits by PBGC
v. Vested benefits (due to something other than plan termination)
vi. Other benefits.
b. Amount not covered by plan assets will be covered by PBGC up to limited amount.
i. PBGC will guarantee-lesser of indexed flat amount (previously was $54k/year) or 1/12 of average compensation for highest 5 years.
ii. Will guarantee benefit if:
1. Non-forfeitable
2. Pension benefit
3. Participant is entitled to benefit.
4. Notice required:
a. First must notify plan participants, beneficiaries, and alternate payees 60-90 days before termination.
b. Second must give PBGC notice with actuarial information (F 600 & 601)
i. PBGC then notifies plan administrator if qualify for distressed termination. 
iii. Partial- results in 100% vesting for affected employees
1. To determine if it’s partial termination, look at number of employees fired (ignoring any normal turnover).  20% termination is rebuttable presumption. 40% termination is irrebutable presumption and is partial termination.
2. Partial termination under the code, can be either:
a. Vertical plan termination triggered if significant number of participants are excluded from participation (see pg. 327-328).
b.  Horizontal plan termination triggered if future benefit accruals are decreased, reduced completely, or eligibility/vesting made more restrictive.
B. Qualified plan termination requires disclosure to PBGC, Dept. of Labor, and participants
i. Can terminate welfare plans (including healthcare) without any government approval
C. Plan documents must have termination provision (usually have automatic termination provision under certain circumstances such as insolvency or merger)
i. Automatic termination results in 100% vesting
ii. Can include provision to prevent automatic termination if reinstate plan within 90 days.  (ex: acquiring company can choose to reinstate old plan to avoid automatic termination).
D. Termination ends employer’s obligation to fund plan.
i. Can voluntarily terminate if plan assets cover plan liabilities.
E. Can freeze plans at any time if can’t fully fund.
i. Plan continues to operate and must still meet qualification requirements.
ii. Freeze benefit accruals for DB and discontinues future contributions for DC 
iii. Can unfreeze
XIII. Welfare benefit plans
A. Different rules for each type of welfare plan (no overarching requirements like under qualified pension plans)
i. No minimum standards like vesting, age, or service under ERISA.   Just have reporting, disclosure, and fiduciary duties under ERISA (and claims/remedies if in breach).
ii. Non ERISA welfare benefit plans:
1. Adoption assistance
2. Flexible spending accounts for medical/dependent care
iii. ERISA welfare plans:
1. Health care
B. Cafeteria plans- IRC 125
i. Must have written plan document (describes description of benefit, period of coverage, eligibility rules, plan’s rules for making elections, provisions related to contributions, and plan  year).
ii. Employee chooses between:
1. $ in pay check
2. “buying” welfare benefits with pre-tax dollars 
a. Most common plan- premium only plan: employer pays for employee’s premium and 50% of dependent’s premium.  Remaining costs employee pays with pre-tax dollars.
iii. Common options offered by employers:
1. Pre-tax conversion plan- employee contributions to medical premiums paid with pre-tax dollars
2. Medical plan plus flexible spending account to pay medical expenses with pre-tax dollars.
3. Employer credit cafeteria plan- employer gives employee “credits” that employee can spend on different plans or flexible spending account.
4. Dependent care assistance plan- allows exclusion of up to $5000 for dependent care services.
C. Healthcare options:
i. PPO = network of preferred providers
ii. HMO = similar to Kaiser
iii. EPO = exclusive provider organization (similar to HMO, but regulated by state)
iv. POS
D. Health savings account- (usually only offered by more sophisticated employers) 
i. Contributions are excluded from gross income.
1. limited to contributions of $2600 (individual) or $5150 (family)
ii. funds accumulate tax deferred
iii. funds are owned by individual and are portable
iv. can be used to pay for post-retirement medical expenses
v. must be pared with high deductible health plan 
vi. If withdraw funds for non-medical expenses, then subject to 10% excise tax. 
vii. If part of cafeteria plan, then money not used at end of year are lost.
E. Medical savings account (MSA)- applies to employees of small employer (fewer than 50 employees)
i. Must be covered under high deductible health plan
ii. Employer contributions are excluded from income.
iii. Distributions from MSA not used for medical expenses (or if over age 65) then subject to income tax and excise tax of 15%.
F. Targeted federal reforms:
i. COBRA- deals with loss of coverage issue (applies if employer has over 20 employees)
1. If lose coverage due to qualifying event, then employee can elect to continue payment to maintain coverage.  Employee pays for this coverage.
2. Qualifying event:
a. Termination of employment- can get up to 18 months of coverage
b. Divorce- dependent can get up to 36 months of coverage
c. Death of employee- dependent can get up to 36 months of coverage
d. Dependent turns 26 (no longer dependent)- dependent can get up to 36 months of coverage
ii. OBRA- deals with children’s benefits
1. Qualified Medical Child Support Order (QMCSO) - allows custodial parent to get support order requiring parent with medical coverage to continue to cover the child.
2. Coverage of adopted children
iii. HIPAA- deals with portability of coverage and maternity benefits
1. Eliminated pre-existing condition exclusion (further eliminated by PPACA).
2. Cannot base eligibility on IRC 702(a)(1) factors or charge more because of factors (superseded by PPACA).
3. Plan can set limits or refuse to offer certain benefits for all plan participants
4. Plan can charge any premiums if same for all similarly situated individuals
5. Self-insured plans do not have to offer any set package of benefits.
iv. PDA- Prohibits discrimination in plan benefits based on pregnancy, childbirth, or related conditions (applies if employer has more than 15 employees)
1. PPACA now requires coverage of essential health care benefits including contraception.
2. Coverage of abortion and infertility treatment is not required.
v. WHCRA- deals with cancer benefits
vi. GINA- deals with genetic information
vii. MHPAEA- deals with mental health benefits
viii. Michelle’s Law- deals with loss of coverage.
ix. ADA-deals with disability benefits
1. Applies if employer has 25 or more employees
2. Prohibits disability-based distinction in plan benefits unless:
a. Disability based provision is based on underwriting risks AND
b. Provision is not being used  to violate ADA
3. Disability based distinctions include terms that single out and limit or prohibit coverage of:
a. Specific disability (i.e. deafness, AIDS, etc.) OR
b. Discrete group of disability (i.e. cancer, muscular dystrophy, etc.) OR
c. Disabilities in general
x. FMLA- deals with medical leave
1. applies if employer has 50 or more employees
2. FMLA leave limited to 12 weeks in a year.
3. To be eligible for FMLA leave must:
a. Worked at least 12 months for employer
b. Employee work at least 1250 hours of service during year prior to commencement of FMLA leave.
4. Federal government only requires provide unpaid FMLA
5. CA requires provide paid FMLA
xi. ADEA- deals with age discrimination (applies if employer has 20 or more employees)
1. Protects employees age 40 and older
2. Does not prohibit discrimination (different levels or types of benefits) among employees who are age 40 or older.
a. I.e. can charge different price for same level of life insurance because that is not discrimination but is underwriting.
3. Reduced medical plan benefits for retirees eligible for Medicare is permitted.
G. Group term life insurance: partial exemption from gross income for employer provided group life insurance (IRC 79) (up to $50k of coverage).
i. Cost over $50k is taxable at greater of cost under premium tables or employer’s actual cost
ii. To be excluded plan must either be:
1. Benefit 70% of employees
2. At least 85% of employees participating in plan are not key employees
3. Plan benefits non-discriminatory classification of employees
H. Educational assistance benefits- partial exclusion from gross income if the education expense amounts are reasonably related to employer’s business or is require part of degree program.
i. Maximum exclusion per employee is $5,250.
XIV. Fiduciary requirements
A. Plan document requirements:
i. Must be in writing
ii. Name fiduciaries
iii. Give funding procedures
iv. Allocate responsibility for administration of the plan
v. Provide basis for payment of benefits
vi. Prohibit acquisition of employer securities
vii. Provide written notice of claims procedure
viii. Cannot have exculpatory clause to relieve fiduciary of liability (can get insurance, however).
B. If plan assets are held by mutual fund or insurance company, then don’t have to have trustee.  However plans that allow for loans would not meet this requirement as note is an asset, so would require trustee.
C. If plan funded by trust (instead of annuity), then trust document must provide:
i. All assets held in trust by one or more trustees
ii. Trustee has exclusive authority for plan assets
iii. Trustee may allocate specific duties among trustees
iv. No reversion of plan assets to employer except limited circumstances
D. Fiduciary is any person who either:
i. Exercises discretionary authority about management or administration of plan
ii. Exercises control of management or disposition of plan assets (i.e. anyone who “touches the money”)
iii. Renders investment advice for fee regarding plan assets (see pg. 527 for new proposed reg expanding this definition)
iv. Being a fiduciary is based upon function not title.
v. Exceptions (not fiduciaries):
1. Perform ministerial functions
2. Usually attorneys, accountants, or actuaries performing usual professional duties
3. Providing investment “education”
4. Settlor function- employer is not fiduciary and can do anything with plan as long as continues to pay benefits accrued
E. Fiduciary duties under ERISA:
i. Loyalty/Exclusive benefit rule- must act solely in interest of plan participant and beneficiaries
1. Fiduciary can be conflicted 
a. Can be participant or beneficiary of plan (and receive benefit entitled to under plan)
b. Can receive reasonable compensation for services provided (unless already full time employee of the employer sponsoring plan—can still get reimbursed for expenses though)
c. Can also be officer, employee, agent, or other representative of party in interest
ii. Prudent person rule- must act with skill, care, prudence, and diligence that prudent person would use acting in that capacity.
1. Duty to inform
iii. Must follow plan terms and Title I requirements (disregard any plan terms in violation of Title I).
iv. Can also be liable for co-fiduciary breaching duty if:
1. He participates knowingly in or tries to conceal act or omission of other fiduciary OR
2. He fails  to act as prudent person thus enabling fiduciary to commit breach (negligently allows co-fiduciary to breach) OR
3. He has knowledge of breach by other fiduciary (unless makes reasonable efforts to remedy breach).
F. Trustee fiduciary duties (if fiduciary is also trustee):
i. Diversification- must diversify plan investments to minimize risk of large losses 
1. Can only have 10% of assets be employer stock (unless ESOP plan).
ii. Indicia of ownership- cannot have indicia of ownership of plan assets outside jurisdiction of US district courts.
G. Fiduciary requirements:
i. Trustee fiduciary must have exclusive control of assets (traditional/discretionary trustee)- responsible for managing and investing plan assets.
1. Can be subject to direction of named fiduciary that is not trustee (directed trustee)- directed on how to manage/invest plan assets.  
a. Cannot be directed to do prohibited transactions.  
b. Trustee can refuse to follow directions it believes is imprudent.  Look to terms of plan and Title I to determine if proper.
2. Can appoint investment manager to manage, acquire, or dispose of plan assets
ii. All fiduciaries must be bonded (must be at least $1000 and 10% of amount handled).
H. Fiduciary analysis:
i. Is this a fiduciary?
1. If yes, then did he breach fiduciary duty? If yes then subject to will be subject to liability under ERISA
2. If yes, then did he take part in prohibited transaction?  If yes, then subject to liability under ERISA
ii. If not fiduciary, can still be liable under ERISA if assisted in breach of fiduciary duty or prohibited transaction.
1. May also be subject to state law claim (provided not preempted by ERISA).
XV. Prohibited transactions:
A. Prohibited transactions are certain transactions/acts between plan and parties in interest.  Only prohibited if it involves plan assets.
i. Prohibited transactions:
1. Sale/exchange (includes indirect sale or leasing of property)
2. Providing goods/services- cannot provide good/service between plan and party in interest (i.e. personal living quarters to fiduciary).
3. Income or assets- cannot transfer income or assets of plan for use/benefit of party in interest (i.e. selling stock to manipulate the price to benefit party in interest).
4. Loan- cannot lend money (directly or indirectly) between plan and party in interest.
ii. Prohibited acts:
1. Self-dealing- cannot deal with plan assets for own interest (can deal with plan assets as whole though even if have an account in the plan
2. Kickbacks- cannot receive compensation from party other than plan as part of transaction with plan assets.
3. Dual loyalty- cannot act in any transaction involving the plan on behalf of other party with adverse interest to plan.
iii. Statutory exceptions (see pg. 536-537 for other smaller exceptions): 
1. Loans from plan to party in interest (must meet requirements see pg. 536)
2.  Contracting for office space, legal, accounting or other service if only reasonable compensation paid.
3. Plan benefits paid to party in interest
4. Sale, exchange, loan, or transfer between plan and non-fiduciary party in interest only if plan receives no more or less than adequate compensation 
5. Reasonable compensation for services provided by party in interest
6. Block trades of securities between plan and non-fiduciary party in interest
7. Providing investment advice to plan participants through flat fee arrangement or computer model.
B. Party in interest definition (for prohibited transaction purposes):
i. Any fiduciary, counsel, or employee of plan
ii. Person rendering services to plan (i.e. attorney or actuary)
iii. Employer whose employees are covered by plan
iv. 50% owner of interest in employer
v. Union whose members are covered by plan
vi. Relatives and owners of any of the first five
vii. Employee, officer, director, 10% shareholder or 10% partner.
C. Penalty tax for person participating in prohibited transaction: IRC 4975- two tiered
i. First tier (automatic)- 15% of amount involved in transaction
ii. Second tier (applies if transaction not corrected in time required by IRS)- 100% of the amount involved in transaction.
iii. Can avoid penalty tax for security transaction if:
1. Undo transaction within 14 days
2. Make plan whole for any losses
3. Fiduciary/party in interest restores to the plan any profits from plan assets
4. Cannot be used by:
a. Transaction involving employer stock/real property between plan and plan sponsor
b. Transaction where fiduciary/party in interest knew or should have known was prohibited.
iv. ERISA 502(l) provides for 20% civil penalty for breach of fiduciary duty (but is decreased by penalty applied above).
D. Criminal penalties under ERISA
i. Willful violation of reporting and disclosure provisions can equal fine up to $5000 or one year in prison
ii. Unlawful to discipline/fire a participant who exercises rights under ERISA (Federal “tort”)
iii. Criminal offense to use fraud, force, or violence to coerce, restrain, or intimidate any participant from exercising rights under ERISA.  Can get fine up to $10,000 or one year in prison.
iv. Felony not to put information on F 5500.
XVI. Civil litigation under ERISA
A. Fiduciary in breach is personally liable for any losses to plan and also must restore to plan profits made using plan assets.
i. Non-fiduciaries (i.e. actuaries) who participate in breach are not liable for monetary damages.  Mertens v. Hewitt Associates.
B. Title I, Part 5 cause of actions under ERISA:
i. Suit by participant or beneficiary for recovery of benefits, enforcement of rights under plan, or clarification of future benefit rights under plan
ii. Suit by participant, beneficiary, or fiduciary to enjoin act or practice that violates ERISA or terms of plan.  (Equitable relief).
iii. Suit by DOL or participant, beneficiary, or other fiduciary for relief for breach of fiduciary duty.
iv. Suit by participant or beneficiary for relief for plan administrator’s failure to comply with disclosure requests, filling annual report, or certain notice requirements.  (Remedy limited to civil penalty by DOL).
C. Must file claim within earlier of 6 year from date or breach or 3 years of actual knowledge of breach
D. Claims under plans: participant files claim to request plan benefit
i. Before suing, participant/beneficiary must exhaust administrative remedies under the plan.
ii. Types of claims:
1. Urgent care claims- plan administrator must give decision within 24 hours (non-grandfathered plan) or 72 hours (grandfathered plan under PPACA)
2. Pre-service claims- 15 days to make decision
3. Post-service claims- 30 days to make decision
4. Disability claim- 45 days to make decision
5. All other claims- 90 days for initial decision
a. Ex: File claim for retirement benefit with plan administrator.  He has 90 days to make initial decision.   Given 60 days to appeal.  Then they have 60 days to render decision on appeal. 
E. Litigation analysis:
i. Standing-only participants, beneficiaries, fiduciaries, and secretary of Labor have standing to sue under ERISA.
1. Includes anyone with colorable claim for benefits or rights under ERISA plan (including former employees)
2. Also includes personal representatives of diseased or disabled participant/beneficiary.
ii. Claims:
1. 502(a)(1)(b) [29 USC 1132(a)(1)(B)]-  Benefit claim- can sue for recovery of benefit.  Cannot get extra damages.
a. Participant or beneficiary can bring suit.
b. First exhaust administrative remedies
c. Remedy available:
i. Plan pays denied claim
ii. Get prejudgment interest
iii. Attorney’s fees (can be awarded if any degree of success on the merits Hardt).
d. Standard of review-abuse of direction: generally limited to admin record, but can take into account conflict of interest of fiduciaries.
i. Standard of review will be de novo if the plan fails to expressly give administrator ability to determine plan benefits. Firestone Tire and Rubber.
ii. Conflict of interest- if employer makes decision about when to deny benefits.  (limited discovery allowed).  Unless fiduciary can defend neutrality of decision, court may be de novo standard of review.
e. Potential alternative- independent external review of denied claim
i. Advantage- de novo standard of review and is faster and less costly to reach decision.
ii. Advantages to litigation: can seek emergency injunction for urgent care claim (without exhausting admin remedies), discovery is available, and attorney’s fees may be awarded.
2. 502(a)(2) [29 USC 1132(a)(2)]- Breach of fiduciary duty claim against fiduciary or co-fiduciary (joint and severally liable; cannot sue each other for contribution).
a. If plan suffers loss due to breach of duty, then fiduciary has to repay plan the amount lost (Donovan).
b. Remedy goes to plan not individuals.
i. LaRue v. DeWolff- Breach of fiduciary duty for DC plan (401(k) plan with a mishandled investment that affected only one account).  Court found that if only suing on behalf of one person then cannot get a remedy.  But because these funds were still in the plan, then can get remedy back into the plan.
c. Cannot sue for individual relief for compensatory or punitive damages (Russell).
3. 502(a)(3) [29 USC 1132(a)(3)]-Enjoin act or practice that violates Title I of ERISA or plan.  Can only sue for appropriate equitable relief (injunction, mandamus, or restitution), not money damages (Mertens v. Hewitt Associates).
a. But Cigna Corp v. Amara- holds that Mertens only prohibited seeking monetary relief against non-fiduciaries.  Amara applied the common law of trusts to allow estoppel, surcharge (i.e. monetary compensation) and reformation as additional equitable remedies.
F. ERISA preempts all state laws that relate to employee benefit plan (ERISA 514)
i. Savings clause- Exempts state banking, insurance, securities, and criminal laws
1. But if conflict with ERISA administration then will still be preempted. Davila.
ii. Legislative history indicates ERISA gives Federal government sole power in employee benefit plans and forecloses all other state regulation of plans.
1. Only preempts state law that attempts to regulate plans subject to Title I of ERISA.
iii. Supreme Court jurisprudence has gone from complete preemption approach to conflict preemption approach. (See pg. 580-581 for overview of other cases).
1. Previously interpreted “relates to” as any “reference to” or connection with” employee pension plans (Shaw v. Delta Airlines, 1983) (Field preemption)
2. Now interprets “relates to” as requiring either (NY Blue Cross & Blue Shield v. Travelers Ins, 1995): (Conflict preemption)
a. State law acts immediately and exclusively upon ERISA plan
b. Existence of the plan is essential to law’s operation
c. State law mandates employee benefit structures (plan design) or administration
i. If affects plan design or administration too much then will be preempted.  If only indirectly, then state law survives.
d. State law provides an alternative enforcement mechanism for the ERISA plan.
3. In Travelers, SC gave a presumption against preemption of traditional areas of state law regulation. 
a. In that case, State of NY was imposing tax on self-funded plans.  SC allowed because was tax.  Taxing power of state is not preempted by ERISA (traditional area of state jurisdiction).
4. Modern view- Davila- upheld conflict preemption so broad it mirrors field preemption (state law imposing duty of ordinary care on HMOs was preempted by ERISA).
XVII. Reporting and disclosure requirements
A. Policy objectives of reporting requirements:
i. Participants know and can enforce their rights under plan
ii. Participants can make informed decisions concerning plan benefits
iii. Assist government agencies in enforcement of federal laws
iv. Promote compliance by plan sponsors and fiduciaries.
B. Must prepare annual reports for DOL (F 5500), IRS, PBGC, and plan participant’s beneficiaries (see pg. 612 and onward for specific requirements).
C. Also have to do report if have certain plan events (see pg. 610).
D. DOL can assess fine of $1000/day for failure to file required reports
i. Can also be subject to criminal penalty if willfully violate reporting requirements.
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