GENERAL

White Collar Defense mainly about taking what should be a crime and scooting it into the civil

THE CHARGE

1. Determining Contours of Crime

1. Statutory language

2. Jury instructions

3. Case law interpretations

2. Mens Rea

1. Purpose/Specific Intent: re: goals of action

1. Intended... what? 

1. The result?

2. One of several results? 

3. “People intend the foreseeable consequences of their actions.”

2. Intent is often mixed – is partial intent sufficient? (usually yes)

2. Willfully: bad purpose/purpose to disobey or ignore law

· Some courts have given up term (9th Cir. Model Jury Instructions) 

1. Does it mean:

1. Aware of wrongfulness – Bryan

2. Aware of criminal unlawfulness – Ratzlaff 

3. or just “violation of the law – Int'l Chemical and Mineral

4. Defenses that may apply

1. Coercion

2. Insanity

3. Innocent mistake

3. Knowingly: but Knew what: facts or law or both?

1. International Minerals/Staples

2. Sometimes: When did ∆ know?

3. Knowledge of each element? 

4. General intent

5. Recklessly/Negligently: Civil concepts

6. Strict liability International Minerals

1. Who... is strictly liable? The company? The responsible corporate officer?

2. Alternate liability: through “causing?”

3. Sometimes there is SL as to some facts but knowledge as to others

7. Vicarious liability 

· Foreseeability – objective standard

1. Corporate/entity liability

2. Conspiracy liability [Pinkerton]

3. Aiding and abetting

BASES FOR ANALYSIS

1. Express (Statute, regulation)

2. Grammar

3. Congressional History

4. Common Law

5. Context 

1. i.e. say it's a nat'l security law passed after 9/11

6. Case Law (must look beyond statute)

7. Jury Instruction (must look beyond statute)

COURT'S Mens Rea ANALYSIS:

1. FACTORS 

1. Dangerousness

2. Commonness

3. Current regulation

4. Complexity

5. Notice 

6. Sentencing Max

· Malum in se, prohibitum – wrong in itself/because it's prohibited 

· Mens Rea read in – where would be too broad otherwise

· Sherman Anti-Trust Act – Existence of some mens rea is the rule for Anglo-American criminal justice

2. Ignorance an excuse when: 

1. New statute – non-intuitive/criminal exposure is not self-evident 

2. Particularly complex statute (Tax)

3. Public Welfare Stat. – more likely to let a lower M.R. run

1. Drug paraphernalia: knowledge item will or could be used for that purpose

2. Non-registration of felon: knowledge of duty to register

3. Non-reg of machine gun: knowledge of capabilities but NOT of duty to register

STATUTE ORIENTED DEFENSES: 

1. MENS REA: 

1. Ratzlaff (structuring – ML)/Cheek (tax)

2. “I thought it was OK” or “everybody does it”

2. RELIIANCE: 

1. Reliance on advice of Counsel – trusted your attorney and so you're protected 

1. Waives A-C priv. 

2. Admin estoppel – called someone in the gov't office, he said/I relied

3. OTHER ELEMENTS – look at other elements of statute

1. Dowling – even though ∆ thought record was bootlegged, bootlegged record does not fit def. of stolen property so 2314 does not lie

THE SENTENCE

USSG

· USS Commission

· “Real Offense” not “charge offense” sentencing

1. Grid/Matrix

1. Offense level

2. Criminal history 

1. 25% variation b/w top and bottom of range

2. Grouping

1. Too much power in the hands of the prosecutor

2. Still room here for prosecutors to alter the charges through accounting of total loss (manipulating grouping)

3. Good time credit 15%: No parole/parole commission (unless old case)

1. Supervised release (parole by a diff name)

2. Good time – can get out early

4. Findings/Appeals

1. Findings required 

2. Appeals increase by 3 times (half of every appeal was a sentencing guidelines appeal) 

USSG Mechanics

· Offense: Concerns the real offense not the charged offense 

· Grouping: if it's part of the same scheme (transaction or series of transactions) then it's all considered together not multiple different crimes 

1. Find applicable guideline in Ch. 2

1. Look at the charged statute

2. Look at the index, find the statute, find the probable guideline

3. Consider conduct (sometimes trumps statute)

1. Fraud is 2B1.1 and bribery is 2C but mail fraud re: dep. of hon. svc. may be bribery 

2. Bribery may be commercial bribery so 2B would apply – more like fraud 

4. Crimes like conspir., RICO, aiding and abetting, accessory “hook into” underlying conduct

2. Start w/ Base Offense Level (usually low)

3. Add in Specific Offense characteristics 

1. 15 are listed:

1. Loss (big ticket item – affects lots of WCC)

1. Actual

2. Intentional (difficult to estimate – litigate)

2. Non-loss increases can surprise, mount up 

3. Interim result: Gross Offense Level

4. Consider Adjustments under Ch. 3 (Note that these adjustments are often confused with the spec. offense characteristics, which are also “adjustments” of a sort) 

1. For Example: 

1. Victims (number and type)

2. Role: 

1. Mitigating or Aggravating in the offense

2. Minor or Minimal role

3. Obstruction of justice

4. Multiple Counts

5. Acceptance of Responsibility (kind of controversial)

6. Interim result: Presumptive Offense Level

5. Consider Possible Guidelines Departures 

1. 5K2.0: departures warranted because the guidelines failed to take into acct. factors “of a kind, to a degree”

2. 5K 1.1: Substantial assistance to the government 

· Cooperation  (cooperating with the gov't can depart down much as wants) 

· very important factor for white collar because can keep 'em out of jail 

1. Gov't must make motion 

2. Once motion is made, Ct. has discretion to depart anywhere

6. Consider Sentence based on grid after considering departures. 

1. Options: 

1. Probation: Sometimes possible for low range (0-6) and certain crimes

2. Split sentence; halfway house 

3. Home detention

· Trying to get the sentence to one of the above three 

4. Imprisonment 

5. Supervised release, like parole

1. Handled by court, probation

2. More like a re-sentencing. The sentence on a violation of SR is not limited to the unused portion of the sentence. 

6. Special assessment: 100 per felony 

7. Fines: driven by USSG but discretionary range is greater

8. Restitution

9. Forfeiture 

· PSR often more important to sentencing than Plea Agreement 

· Max rarely matters in WCC

· Number of counts rarely matter – usually “group” anyway in WCC – pros. want to seem tough on crime must be explained to ∆, not as big a deal

· Criminal History usually N/A for WCC

USSG Sentencing for Corporations: 

1. Find Base Fine (Offense Level)

2. Translate Offense Level to Base Fine (using table)

3. Culpability Score: Calculate Good Citizenship pts. (similar to Filip analysis)

1. Go up for size of corp, level of criminal partic., prior history, applicable judicial orders, OOJ

2. Go down for compliance and ethics programs. 

1. Rare to obtain: consider due diligence? Effective? Culture? Standard Procedures? Oversight at mngr level? Background of compliance officers? Training? Publication? Auditing/monitory? Discipline? Whistleblower procedures? 

2. Go down for self-reporting (5) full cooperation (2), acceptance of respo. (1)

1. Typically, to obtain greater reduction, lesser must also be obtained

4. Translate pts. into multipliers; max/min produce a range

1. Bad corp citizen high multiplier; Good citizen lower

5. Pick fine w/in range or Departs a la USSG departure OR Booker departure 

1. Consider virtually any OTHER factors: esp. possibility of collateral penalties

2. Fine calculations are now humungous to make bad behavior cost prohibitive – like whole corporate criminal structure is a delegation of responsibility to corporations 

3. Admission: we can't prosecute these very often so clean up your act or we'll hit you hard 

6. Possible probation: 1-5 years

1. IF fines/restitution not yet paid (want to keep a hammer) 

2. IF no adequate compliance program (almost always) 

3. Probation conditions are variable: no more violations but also

1. Create compliance program

2. Report back to court

3. Let Probation officer in announced to look through books or prorams

1. cost of probative monitors born by court or company 

2. “Capture” issue – essentially, they act like private AGs

Plea Agreements: 

· DOJ prohibits counterfactual stipulation – but are ambiguous areas and CAN agree to disagree

1. Charge Bargaining – plead to some charges get others dismissed 

1. Standard: remaining counts dismissed and no further charges out of same course of conduct 

1. Non-pros agreements/deferred pros agreements pros don't like while ∆s do (of course) 

2. Question as to who gets non-pros? Family members? 

2. Sentence Bargaining Much more important 

1. Partial sentence 

1. Requires DJ approval and if sentence diff then ∆ can withdraw plea (DJs don't like)

2. Key is to find facts that are judgement calls or in gray area because no counter-fact stips 

3. USSG factors = basis of bargaining 

1. Sentencing recommendations close to stips 

3. Waivers of various kinds

1. Sometimes package deals (big trial or none at all) but court frowns 

4. 5K1.1 – downward departure – rec from pros

1. Committee reviews these in every USAO to ensure fairness and consistency 

2. Based on cooperation, not contingent on success of cooperation 

3. Sentencing postponed until after cooperation is complete 

4. Singleton – case saying plea bargain is bribery – but it's not

5. Alford plea - ∆ can plead guilty while maintaining innocence – no one but ∆s like these 

 ∆ ANGLES TO PLAY

1. Consider capping USSG by changing to lesser charge with lower Stat-Max

1. Misdemeanor not covered by USSG

2. 3-year Tax Count

3. 5-year Conspiracy 

2. Departure under 5K2.0 – easier to achieve now. Be creative. 

3. Seek low end of range – common in Plea Ag. 

4. Consider Booker: Meticulous on factors from 18 USC 3553

1. Retribution

2. Deterrence

1. General

2. Specific

3. Incapacitation

4. Rehabilitation

5. Push on close calls and gray – esp. re loss (for judges wanting to go lower without departure)

6. CAN'T be counterfactual – One offense more/less serious than other and higher not readily provable 

CORPORATE ENTITY LIABILITY 

1. Fairly easy – Respon. Super. 

1. ELEMENTS:

1. A acted w/in Course & Scope, AND

1. Scope includes actual and apparent authority – further incorporation of civil to crim

2. Broadly construed to mean any apparent authority (otherwise K out of liability)

3. Rarely an issue

· NOTE: Criminal actions that violate Corp policy are not beyond scope

2. For the benefit of the company

1. Actual benefit not necessary, only intent to benefit Hilton

1. Standard Oil (no liab because no benefit but states rule)

2. Partial benefit/mixed benefit is enough Sun Diamond Growers (even w/detriment)

1. Element is in play – for whose benefit, really?

· Collective Knowledge Bank of New England

· Doctrine rarely used – usually limited to knowledge (no intent, etc.)

· The general problem in collective knowledge is: the Nexus problem 

· No Due Diligence Defense Hilton Hotel (violated instr'tions when threatened suppl'er)

1. The individual

1. Don't have to go after the individual

2. Acquittals/convictions: Even if the individual is acquitted the corporation can be separately convicted 

1. A conviction gives you a leg up against the corporation 

2. Merger, dissolution????

2. MPC: liability only if high managerial approval (rejected cause lose leverage)

1. Liability when directly aproved, tolerated by high mngr – tough to establish (deniable)

1. Did someone in mngmt Authorize? or Tolerate?

2. Easier corporate liability if expressly stated by Congress. i.e. NY Central

3. Would permit due diligence defense by Mngr 

1. Non MPC sees this as going toward sentencing no liability 

· These end up being bases for prosecutor to throttle back and some state have MPC

2. SHOULD Corp be charged: Mitigating liability 

1. Broader view of corp citizenship, non-crim dispositions and penalties 

2. Consider Organizational Sentencing Guidelines as model for making this determination 

3. New McNulty/Filip Memo

[2006 – McNulty Memo: Addresses controversies in Thompson, reflected in Stein decision. 

1. Narrows circumstances where paying Atty. Fees means OOJ

2. Discourages insistence on A-C waiver, requires balancing/AAG approval 

 2008 – Filip Memo: further requirements (mindful of push on congress) 

1. FACTORS to consider: 

1. Seriousness of offense/Nature of offense

1. Primary consideration

2. Pervasiveness 

1. Number of ee's

2. Percentage of ee's

3. Condoned? 

3. History of similar acts 

1. Corporate culture problem? 

4. Voluntary disclosure, cooperation

1. What is voluntary

2. How much help? 

1. IDing insiders, giving facts, maybe evidence

3. How much credit given? 

1. Immunity/Amnesty

2. Lower Charge? 

3. Sentencing considerations only?

4. A-C waiver – no compulsion/no credit... but what about weight????

5. Paying Atty. Fees, JDA's presumptively not uncooperative – fact specific

6. Remedial action

1. Restitution

2. Personnel decisions? Can DOJ insist – seems yes

7. Add'l considerations

1. Collateral consequences – ee's, shareholders, pensioners, buyers/sellers 

2. Indiv'ls pros. big negotiating chip

3. Civil/Admin remedies 
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4. PSR/Probation; Plea Agreement

3. WHAT should be charged 

1. Theory: most serious readily provable offense 

2. Reality: Carrot and stick is working – mostly smaller corps get hit in theoretical way

3. DISCRETION ANALYSIS

1. Organizational Sentencing Guidelines (U.S.S.G. for corps)

2. “Second Level” Consideration

1. Remedial measures 

1. Restitution: usually

1. Could mean more if future harm possible 

2. Amt. of remedial cost considered in determining amt of punitive fine 

3. If money scarce – restitution trumps fines

2. Corp Death Sentence – if corp primarily for criminal purpose then fine big enough to divest 

3. Fine calculation is NOT applicable where loss-driven fines are NOT appropriate

1. Environment

2. Food & Drug

3. Export control 

4. Fine cannot exceed stat max 

1. Most stats: alt. Fine tide to twice gross loss or gain 

CRIMES: 

General Strategy:

1. ∆: Don't give up on argument just because some cases downplay it's technical relevance

2. PROSECUTION: if punchy argument might sway jury get a pretrial preemptive jury instruction that excludes that

General Fraud: 

1. Mail Fraud § 1341/Wire Fraud § 1343

· 20 years, 30 if fin. inst. involved / $1,000,000

1. ELEMENTS of crime: the “scheme” 

1. Crime for someone who has devised or intended to devise 

1. a scheme or artifice to defraud (for obtaining money or property)

1. scheme – plan, patter or course of action

2. to defraud – depriving another of something of value by means of deception or cheating, ordinarily accompanied by desire to benefit self

2. by means of false statements 

1. known to be false or made with reckless indifference to its falsity 

1. incl. half-truths and concealments 

2. made with intent to defraud

3. about material facts (capable of influencing decision of listener) 

1. ∆ must know or have reason to that listener would prob regard it as important

2. reliance unnecessary, however

4. for purpose of executing scheme uses mail or wires 

2. EXCESS: 

1. Scheme to defraud/obtain money and property same (See McNally) 

1. usually both charged to avoid technical arguments 

2. MF has a counterfeit provision almost never used (not in WF) 

3. “artifice” archaic and incl. just for habit, ease and coverage 

· AN INCHOATE CRIME: Success or loss is not necessary 

· PREDICATES for RICO and Money Laundering – may allow for higher sentencing, forfeiture, civil actions

2. Jx: foreseeable mailing/wire in furtherance OR execution of the crime

1. Wire foreseeable not interstate character of wire (no MR for mailing or wire)

2. Mail: Interstate carriers count (commerce clause in these cases rather than mail power)

1. package need not go interstate but must be interstate carrier

3. MUST be during the scheme, MUST be a foreseeable consequence 

1. “incidental to an essential part of the scheme or step in the plot”

1. Draft scheme as wide as you can

2. Lulling letters - “oh, it's coming along”

3. To put off law enforcement might also be in furtherance/expand scope of the scheme

4. NEED NOT contain the fraud can be routine/innocent or done by someone uninvolved

1. Pick mailing closest in time to fraud

2. If unclearly involved pick several mailings reflecting diff theories 

3. COUNTS: the count is the mailing or wire

1. Conjunctive/Dis: Can charge in the conjunctive – can find guilt in the disjunctive 

2. Plead in the conjunctive prove in the disjunctive 

3. Multiplicity v. duplicity

1. Duplicity: Taken two counts and made it one count 

1. i.e. charge Hobbes Act & Extortion might get 6 jury votes for on and 6 for other

2. Multiplicity: Unpacked the case too much its multiplicitous charging 

3. Blockburger – elements test 

4. PENALTY: guideline/penalty calc. the same

1. 20 year max (used to be 5)

1. 30 if financial institution is involved) 

1. Nod to FIF crisis of 90s – Sarbanes Oxley

2. Cross-over possibilities on certain factors

1. i.e. Telemarketing under 18/2326 increase based on age or number of victims 

3. USSG: Base offense level : 6-7

1. “Driver” is loss calc. But 15 other possible offense characteristics

5. ATTEMPT possible (because inchoate this adds only a little reach – no fed attempt statute)

6. CONSPIRACY – max same as MF/WF

1. Gen conspiracy stat. 371, max 5 years – can manipulate sentencing

7. VENUE: “count” is mailing or wire venue pertains to mailing and wire not scheme 

1. A few cases look to scheme, though

8. MF/WF “Umbrella” charge

1. Pros. like this 'cause can name underlying scheme in indictment – public, jury 

1. RICO and conspiracy act similarly

2. ∆ wants to motion to strike but for fraud almost anything goes

9. Often more specific fraud to charge but MF/WF used in addition or instead 

1. fraud is a fraud – but considerations for what to charge incl. crime of the moment

2. Also others have heightened pleading requirements – i.e. 666 fraud (10k/5k)

3. Sometimes other options chaotic/hard to figure out 

4. Used often for Garden variety: consumer, stock, land, bank, insurance, commodities, securities, investment, used cares, loans, bonds, check-kiting, fals ads... 

5. Creative: blackmail, counterfeiting, election fraud, bribery (right to honest svc) 

2. Fraud on gov: RHS – 1346 a fraud THEORY, not separate crime – used under MF/WF

· Often no real loss to identifiable victim/usually in non-disclosure a la Siegel

· Private corruption – kickbacks – charged as MF/WF

1. RULE: PreMcNally theory: MF victim is the populace. What they've been deprived of is the intangible right to honest government. Sometimes the intangible right of services. 

2. McNally/Carpenter

3. 1346 passed (1988) Revives RHS For purposes of this chp. “scheme or artifice to defraud” includes a scheme or artifice to deprive another of the intangible right of honest services. 

1. Are all intangible non-property revived or just RHS? 

2. Right to control – different from right to information? 

3. Do pre-McNally ambiguities continue? 

4. Criticism: 

1. Too much discretion 

2. Too little notice/D.P.?

3. Too little deference to principles of federalism?

5. LIMITS/BORDERLINE CASES: Cases are all over, some have tried to limit

· Loss caused? 

· Victim targeted? 

· Personal gain?

· State law duty? 

· Internal rules/codes?

· Materiality/Forseeability? 

· Public v. Private; diff? 

1. State Law Limiting Rule: Source of fiduciary duty must be state law Brumley

1. Still unclear what to do if multi-states involved (diff  MF/WF rule in diff states) – Weyhrach (cert.)

2. “Intent to reap private gain” -- Illegit personal gain? More than mere confl of interst?

1. Sub-requirement added that person must intend to injure person misled by the deceit

1. Leads to good faith defense

2. “best interests of corp” defense, and

3. “no personal benefit” defense 

3. REMAINING QUESTIONS: 

1. Should private sector be treated diff? RHS harder to prove in private setting. More a concept of buyer beware in private sector

2. What about interaction with more spec statutes: Gratuities, Quid PQ, Misdem, 

3. CATEGORIES OF FRAUD

1. NO intangible non-property rights (except 1346) McNally

2. Deprivation of the “Right to Control” property counts – by depravation of accurate info to make decisions (could be RHS)

3. RIGHT to Obtain Money

1. Right to Unissued licenses NOT – Cleveland gov's right to correct info about license app. not = felony to lie on app. just 'cause lic. gives rise to economic benefit

2. Tax revenue are property rights. Right to collect taxes is well recognized. Pasquantino

4. POLICY CONCERNS: 


1. Unfair to ∆ - can't determine scope of liability 

2. Over-federalizing fraud

3. Too much discretion in pros. 

4. Too much weight given to creative theories to avoid spoken limits

5. Hardest Area: pvt. Corruption via RHS - Rybicki

4. False claims 18/268, 287

· Civil action often qui tam action (whistleblower or “Protest”)

· Crim used in HCF, Procurement Fraud, Tax fraud

1. 287 – filing a false claim to US: 

· 5 year max

1. ELEMENTS

1. Makes or presents to any person or officer or dept. or agency 

1. Claim presented to US (often via “causing” under § 2)

2. any claim upon or against the US

1. Claim as “false, ficticious, or fraudulent” 

3. Knowledge that claim it was

2. 286 – special conspiracy section for false claims: 

· 10 year max

1. ELEMENTS

1. Enters into any agreement or consp to defraud the US

2. By obtaining or aiding to obtain payment of false or fict claim

3. DIFFERS from false statements 1001

1. Requires claim (broadly defined) while 1001 doesn't

2. Materiality not an element, nor reliance or payment 

3. Different M.R.? Unclear – requires only knowingly but some cases require more 

· DOJ likes to use 287 because parallel to FCA civil make res jud. & estopp easier

5. False Claims, Civil: 31/3729-3733

1. Quit Tam: FCA case brought by prvt citizen in effor to persuade fed gov to intervene 

2. Relator is go between U.S. ex rel [name] v. corporation 

3. RECOVERY: 

1. 15-25% if Gov intervenes

2. 25-30% if not 

4. 60 day seal while gov decides – CID (civ. Inv. Demands) not GJ subp. Don't know if crim

5. Special whistleblower protections

6. Can't sue state under Qui Tam 

7. Halper med services 65 false claims to med ben

· Remedies – 3 x damages, 5k per fals statement, Attorney's Fees, Costs (Relator get 1/3 damags)

Specialized Fraud:

1. Health Care Fraud

2. Tax

3. Financial Institution Fraud

4. Computer

5. Securities Fraud 

· 25 year stat max

· Securities Act of  1933 – registration and issuance “new issue” market 

· Securities Act of  1934 – secondary and “trading” market 

· 10b-5 most important 

· Occasional follow up statutes of various kinds 

· 18 USC 1348 – New, little law yet. Seems to reduce scienter from willful to KNOWING

1. ELEMENTS – DISCLOSURE ORIENTED FRAUD

1. Fraudulent scheme or misrepresentation or omission where duty exists 

1. Have fiduciary duty

2. Have insider info know to be non-public gained as fiduciary

3. Trade on that information 

1. Texas Gulf Sulfur: defined as misleading or conveying false impression – from POV of “reasonable investor” 

2. Usually ∆ is company or an officer but can be others – i.e. Elkind misrepresentation by analyst based on info from co. endorsed by co. 

2. Materiality: if disclosed, reasonable investor would find info significant

1. Context is everything – likelihood of eent, significance/magnitude Levinson

2. No puffery or optimism (more actionable if specific numbers)

3. In connection with purchase or sale of a security 

1. Usually stock or bond but broad, can incl. Ks to buy or sell 

4. Proximately caused damages 

5. Reliance: Impact on investor, fraud on mkt, OR creating fraudulent mkt 

1. in civil: reliance by victim

6. Willfulness (in crim) – unclear how meaning different from civil

1. Negligent – no

2. Specific intent to violate law (a la Cheeks, Ratzlaff) NO. 

1. Provision prohibits sentence if the law was not known to ∆ 

3. Recklessly/Willful Blindness? Unclear

2. DEFENSE: Good Faith, advice of counsel 

3. ELEMENTS – INSIDER TRADING

· Section 10(b) of '34 Act and Rule 10b-5 each cover “device, scheme or artifice to defraud” No explicit mention of insider trading but precedent permits it 1341/1343 – muisus of confidiential non-public info as fraud 

1. ∆ bought or sold securities

2. knowingly possessing material non-public info

3. acted willfully 

4. status was either: 

1. insider of co. whose stock was traded 

2. temporary insider of same

3. misappropriation of info from someone who owed a fiduciary duty 

TYPES:

5. Classic: Cady Roberts 

6. Misappropriation theory: Chiarella, Carpenter, O'Hagan

7. Tippee liability: Dirks Derivative liability based on tipper's breach: 

1. Tipper as insider, quasi-insider, or misappropriator

2. Tipper breached his duty for person gain ( profit, reputation, gift w/expectation)

3. Tippee knew of the tipper's breach/that was for personal gain – he acted willfully 

1. ANALYSIS

1. What is ∆'s position, status (tipper, tippee, outsider, etc?)

2. How did ∆ get the info (stole it, overheard it, etc?)

3. What cos.' shares were being traded? 

4. Who owed what duties to whom? That is, was there a fiduciary relationship? Was there a breach? Who knew about it? 

5. Who was harmed, and how? 

Corruption:

· benefit passing to public official to influence AND Jx

· All bribe givers and acceptors covered 

· Form, amt., benefit don't matter

· DEFENSES

· Campaign contrib

· Loaning, paying back loan much less for the official act than a big stack of money

· What if no paperwork on it – usually there's documentation on a loan but not always 

· Then don't need to claim it on taxes and so you get off on that ground/count 

· Compensation for separate work: speeches, consulting, etc. 

· Conflict of interest can come into play 

· This would be a tax problem then 

· Prvt. Investigation of the bribers

· Fraud by Middle-man/Bag-man

· Didn't affect decision by public official 

· Entrapment 

· In investigation have agent ask: “are you sure this is gonna work?” Often they'll start talking about this. To induce talking by the main target. 

· Ways of finding the money 

· Spending irregularities, net worth is high 

· subpoena bank records

· credit cards

· Family property

· public filings 

1. § 201 GENERALLY (a little clearer as statute)

1. Sometimes state an local administrator who handles fed money and in position of public trust can become public off. Under 201 – unclear though (that's why 666) Dixon – only those who assume substantial authority and responsibility (murky line, clarified in 666)

2. NO impossibility defense 

1. Still violation even if off. can't carry out the act requested 

2. Still violation even if undercover agent w/no real power 

3. Still violation even if one party is not aware the other party can still be charged 

3. Not necessary for both sides to be convicted – one is enough even if other acquitted

4. Speech and debate clause: for congress/state legislatures 

· Often bagmen: plausible deniability

2. Bribes: 18/201 

· 15 yr stat max, plus enhanced fines, plus disqualification from office 

· applies to Fed. officials & employees

· Not payment that makes it a bribe it's the promise

1. ELEMENTS

1. Directly or indirectly, corruptly gives, offers or promises anything of value 

1. Thing of value

1. incl. money, tangible prop., intangible benefits, IF recipient values it – counts (even if worthless)

2. Can be given to third parties 

2. given, offered or promised

1. It can be given after or before bribe (if after may be confused with a gratuity)

3. by to a person or future “federal public official” 

1. incl. elected, nominated, appointed, announced, even if not yet sworn in

2. Just about everyone is a public official 

4. With corrupt intent to influence or be influenced in: 

1. QPQ: Specific intent to give/get in exchange for an official act

2. Corrupt adds materiality sort of to intent – No status or good will pymts 

1. Sun Diamond – vague hope or expectation of future benefit is not enough

2. Alfisi (usually corruptly or in exchange for some kind of official act)

3. Applies to witnesses as well – Singleton (not in cases – held that pros offer of leniency to coop witness was bribe – reversed on implied immunity)

5. An official act

· Bribes w/dual purposes (i.e. loan and bribe) still actionable 

· As long as a substantial portion is to influence official action it counts

· Guideline sentencing under 2C1.1: Enhancements for multiple bribes, amt of bribes, high level positions, and immigration officials (new) 

3. Gratuities: 18/201 

· 2 year stat max

· applies to Fed. officials & employees

1. ELEMENTS

1. SAME for first 3 of Bribery Different is: 

2. For or because of any official act performed or to be performed 

3. Requires a lesser connection and not corruptly 

· i.e. Bribe says “please,” Gratuity says “thank you” 

4. Gratuity applies to former officials, bribes do not (but bribe paid after leaves still bribe)

5. No corruptly element 

6. Not to third parties here – otherwise this would count campaign contributions 

4. 18/203-08 Conflict of Interest Statutes  (Close tie to 201)

· stat max 5 years 

· civil penalties for $50,000 brought by Atty Gen 

1. Very complicated – only DOJ specialists can charge

2. Extensive regulations 

3. Sanctions – regulatory, misd. or felony IF WILLFUL

4. Criminalizes many of the quasi-defenses for bribe/grat:

1. Receiving unauthorized compensation 

2. No simultaneous representation

3. No outside salaries

4. No conflicts of interest 

5. Hobbs Act: 18/1951 – Extorting money under color of official right

· Stat max 20 years 

· applies to state and local public officials as well 

· Case say public fig doesn't have to initiate so technically could bring any bribery case as extortion but typically bring only extortion cases under extortion

1. HISTORY

1. Initially part of Racketeering provisions – ISC robberies/mobsters taking over unions 

2. Used to charge politicians who demand payments 

3. Bribe payer = victim but can be charged w/aiding and abetting 

1. Typically use Hobbs when bribor is cooperating 

2. ELEMENTS

1. Obstructing Commerce 

1. minimal affect on ISC; only needs to be a realistic probability

2. by obtaining property 

1. not a “thing of value” - could be any property “obtained”

2. not “deprived another” Gotti – In Gotti case it says if you didn't obtain what was taken then you're not guilty of the crime 

3. if it's not property at all then it doesn't fit under this technical aspect of the Hobbs act 

3. With the victim's consent (hence, not “robbery”)

4. under color of official right (any public official)

3. For Campaign Contr. Must be QPQ that is explicit – clear, not express - McCormick/Evans

1. Can be proved with circumstantial evidence 

2. Most believe that an explicit promise must be proved in Camp. Contr. Cases – so most not brought 

4. Gratuity coverage? Not clear whether there's gratuity coverage here. Not clear whether 2 year penalty under 201 was meant to extend to 20 years under the Hobbs act

· DEFENSES: 

· This was a campaign contribution

· They induced this, not me

6. Honest Services: 18/1346 – charged under MF/WF  (messy, messy statute)

· applicable to public/prvt officials 

7. Fed. Progr. Fraud and Corruption: 18/666 – protects Federal prog. Funds by pros. recipients for abuses like fraud/bribery

· 10 year stat max

· Recent response to Dixon

· Dixon plus: fraud, theft, bribes 

· Under Spending Powers – Necessary/Proper clause

· Very broad but hasn't really been pushed much – Usually they go with huge cases here, these amounts are simply the hook 

1. ELEMENTS

1. Local agency or entity receives over $10K a year – aggregations

1. Fed'ized money: money is conditioned – congressional intent to federalize that area 

2. An agent of the entity corruptly 

3. solicits, accepts or agrees to accept

4. “anything of value” 

5. intending to be influenced [bribe] or rewarded [gratuity?] 

6. in connection with business or transactions with or by the entity having a value of $5K or more

1. $5k for thing that is received in return for bribe, not bribe

· A kind of extension of 201

2. ISSUES

1. Can there be gratuity? Cases generally – no. Corruptly applies to “rewarded” too – would be 10 years for gratuity as opposed to 2 in 201

2. Technical problem: defining who received which program money Sabri

1. S.Ct. aggregation is permitted for $10K, tracing is not required for amt lost – money is fungible  

1. No nexus requirement anytime it goes in can do it – no tracing/nexus 

3. Over Fed'z'tion of WCC – monetary limits not significant – still, not commonly used

8. The Travel Act: 18/1952 – State law bribery: involving crossing state lines to carry out 

· stat max 5 years

· Opportunity to “pile on” 

· Least used of “big 5” of corruption, mostly not for corruption but has bribery provision 

· Choice of law issues can arise if multiple states/fed involved 

· Sometimes wanna use this to get to use a State crime – not often used, mostly part of bigger spaghetti heap of charges, just another way of characterizing it, groups, almost no affect on sentencing 

1. ELEMENTS

· focus not on crime but on the travel

1. If you engage in interstate travel, use the mail or interstate facility to 

1. Must be in furtherance of the actual crime 

2. to distribute criminal proceeds

3. to commit violence as a part of a crime

4. promote “illegal activity” 

1. gambling

2. extortion/bribery

1. state law

2. fed. law

· In conjunction w/a state or fed bribery statute 

9. Foreign Corrupt Practices Act (FCPA), 15 USC 78

· Bribes paid to foreign officials by US Cos. to obtain foreign Ks – crimes

· When found, result in high fines and other sanctions – deferred pros., monitors

1. ISSUES

1. Foreign relations impact

2. Jx based on both nationality and Stock exchange 

1. recipient cannot be pros. 

3. Odd conflict of interest, countries “eat their own” 

4. Strict accounting rules to keep track on domestic cos. 

5. DOJ opinion procedure whereby “iffy” arrangements can be disclosed, reviewed and approved for safe harbor 

2. Basis of Jx. is registration with SEC (title 15)

3. ELEMENTS 

1. ANTI-BRIBERY PROVISION

1. ∆ is an issuer of stock, a US domestic concern or an agent of them (and thus covered)

2. ∆ made or promised a payment, directly or indirectly

3. for the purpose of incluencing an ofifcial act OR to obtain an advantage 

4. in order to obtain or retain buseinss Kay 

2. AFFIR. DEFENSES: 

1. payment ws for routine gov. action “facilitating” or “grease” pyments; not trying to get business, just tring to speed things up in daily task. Usually $1K or less 

2. Pyment was legal in foreign country – BUT must be part of written law 

3. Pyment was to reimburse reasonable and bona fide expenditures made w/o a corrupt purpose AND (must be) regarding the promotion of a produc

3. DOJ Guidelines and Opinion authority: 

· Applies only to anti-bribery provision – not accounting 

1. Must give full info, submit to questions, follow up, be public 

2. If opinion says pyment is okay then LIMITED safe harbor – like SEC “no action” letter – presumption of legality but no guarantee 

3. Not used much – too risky (only 50 opinions in 20 years) 

4. ACCOUNTING PROVISION

1. Only for “issuers” BUT

1. note interrelations with parent/subsidiaries ?????

2. Requires accounting system with reas. detail to reflect transactions 

1. generally means: enough detail so bribes can be IDed – no slush funds 

· Principally enforced by SEC via civil/admin. 

· DOJ: criminal provision – if circumvents KNOWINGLY 

· KNOWINGLY fails to implement a system of controls, or 

· KNOWINGLY falsifies records 

· KNOWINGLY includes willful blindness

3. Purpose: makes bribery riskier and simplifies bribery investigations 

4. SENTENCING

1. Debarrment is possible 

2. Individual: USSG 2B1.1 

3. Corporations: because amt of foreign Ks is high guidelines can be astronomical – KBR 180mill in bribes for 6bill in K fined 400mill 

4. NEW TREND: extensive deffered pros/non-pros agreements; pay fines, disgorge, implement compliance programs, injunctions, threat so great that companies are incentivized to police selves 

5. ALTERNATIVE: 

1. Convention on Foreign Bribery

2. FCPA network; diplomatic relations

3. UN Convention Against Corruption

4. Regional anti-corruption

5. NGO presence 

Other Bribery: 

1. Bribery in bankruptcy 

2. Bribery to bank official

3. Loan or gratuities to bank examiners

4. Bribery of fed. agents/investigators 

Regulatory: 

1. 1001 – see below

2. Violation of regs. 

Money Flow:

1. MONEY LAUNDERING 

· Like CTR often added on – even if not charged still evidence admitted to prove concelment, money flow, and guilty knoweldge 

· Emphasis on ML has dropped, however, post 2001 USSG change – fewer advantages 

· Still used to pursue friends and family (for leverage), or to pursue pro MLers

· Analogous to accessory after the fact/aiding and abetting an ongoing conspir

· Big advantage of ML (and RICO) is forfeiture. Unlike RICO, no DOJ approval review 

· Only applies to money from specific crimes – Specified Unlawful Activities SUAs

1. MF/WF

2. Fin. Inst. Fraud

3. OOJ

4. Sec. Fraud

5. Bribery/Extortion

6. Copyright

7. Environmental 

8. Espionage

9. Human Trafficking 

10. Weapons 

11. Trading with the enemy act 

12. Export Control 

13. Computer fraud

14. Material support to terrorists (revs. money laundering)

· 1956 – Standard (one Senate/one House)

· 1957 – focuses on the amt of money and has less of a spec. intent requirement 

1. 1956(a)(1) Domestic Transaction Money Laundering 

· stat max 20 years 

1. ELEMENTS

1. Conducted or attempted to conduct financial transaction

1. Fin trans includes bank trans and any prop transfer, including gifts 

2. The fin. trans. had at least a de minimus effect on ISC or foreign commerce

3. ∆ knew that the fin trans involved the proceeds of a crime (though not nec. which creim, or that it was an SUA or that it was a felony) 

4. The proceeds were in fact from an SUA

5. One of the folowing additional levels of MR applies: 

1. Intended to further the SUA (promotion) 

2. Intended to commit a tax violation 

3. Knew the transaction was designed to conceal the source – 80% are conceal cases

4. Knew the transaction was designed to avoid CTR laws 

2. 1956(a)(2) Inter'l or transport ML 

· stat max 20 years 

1. ∆ Moved or attempted to move monetary instr, funds 

1. Not “fin trans,” - broad - but a transportation of “monetary inst” which is narrower 

2. Funds were going into or out of the US

1. Thus no extra req. of ISC or foreign commerce

3. Knew the funds were from unlawful activities – need not know what form or that it was an SUA or that it was a felony 

4. Funds were in fact from an SUA

5. One of the following MR applies

1. intended to promote an SUA

2. knew the transport was designed to conceal the source 

3. knew the transport was designed to avoid a CTR law

4. (unlike (a)(1) there is not tax violation option) 

3. 1957 Prohibited Monetary Transacitons (Money Use/Spending) 

· stat max 10 years

1. ∆ engaged or attempted to engage in a monetary transaction

1. “monetary trans” requires the involvement of a fin. inst and is narrwer than “fin trans” which can involve gifts and other property transfers 

2. Of criminally derived property – proceeds obtained from crime 

1. Obtained means in hand at some point - Piervinanzi 

3. The transaction had at least a de minimus affect on ISC, foreign 

4. The transaction involved more than $10K 

5. The transaction derived from some form of SUA

6. ∆ knew that 

1. The transaction derived form some illegal activity 

2. The transaction involved over $10K 

· 10 year stat max

· SOL 5 years but can go on forever 

· easier to prove but less commonly used 

4. ISSUES: 

1. Willful blindness: this is okay but NOT recklessness or negligence so jury instructions must account for it – must have really good facts 

2. Proceeds – net or gross? Profits or intake? Santos – 4, 1, 4 net v. gross then 1 says depends on SUA – gambling as SUA = “net” 

3. Timing/Merger: When is crime complete? What if victim has lost money but ∆ not gained access 

4. Series and chain each can be an act of ML

5. Comingling/Tracing – generally, so long as some of the money is criminally derived, it can all be treated as “proceeds;” no need to directly trace. 

1. Some courts hold differently for 1957 because of $10K requirement 

6. Particularity of connection between SUA and proceeds not nec. Can prove no other legit sources. 

7. Problems: Double counting, harsh, “forever” each new spending

2. CTR  (Currency Transaction Reports )

· Extra crimes help by:

· Adding some add'l exposure and fall-back charges, difficult to defend 

· Give extra leverage agains tperipheral players who assisted here but not underlying crime

· Force criminals to use more difficult ways of laundering to avoid detection 

1. Requirements: 31 USC 5313(a)

1. Bank/Fin. Inst. MUST file w/IRS a CTR whenever transaciton over $10K occurs

1. SIMILAR must be filed if: 

1. Business receives more than $10K cash receipts 

2. Anyone transports more than $10K across the border 

2. ALSO req. to report suspicious transcations (usually relate to possible ML or CTR violations and usually over $5K)

3. WILLFUL failure to file is a felony

1. remember: Collective Knowledge Bank of New England

2. Structuring: 31 USC 5324 – passed to close loophole in structuring to avoid $10K

· stat max 5 years 

1. Actus Reus

1. Causing bank not to file a CTR when should have

2. Causing bank to file a CTR with false info

3. Structuring the transaciton with one or more banks 

2. Mens Rea

1. Knowledge: of CTR laws

2. Specific intent: to evade CTR laws

3. Willfulness/knowledge of illegality? 

1. Ratzlaff (S.Ct. 1994) when 5324 required willfulness, it meant that ∆ had to know that structuring was illegal 

2. Congress amended to omit willfulness 

3. Under IRS version still is a willfulness requirement  Cheek

· Structuring is a SUA for money-laundering 

3. TAX CRIMES

· Willfullness means knew it was illegal in Tax: Cheek (even unreas belief) split on whether mere uncertainty works 

· PA for ML but NOT for RICO (nor can it be made one through MF) commonly Klein 

· Often fall back charges - “even if” charge 

· Tax slow – very thorough, IRS crime only take on if will be proven – no dispo away

· 6 year SOL

1. Principle Crimes: 

1. 7201: Tax Evasion

· stat max 5 years

1. Willfulness

2. Underpayment of taxes – 'tax deficiency”/”tax loss”

3. Affirmative act of evasion

1. usually act that hides income

2. “Spies” evasion – case that interpreted affirmative act 

3. mere passive inaction not enough – false tax return is enough, not “inaction” 

· one count per year

· tax evasion is flexible, non-technical

2. 7206: False Tax returns 

· stat max 3 years 

1. Tax return filed

2. Signed return under penalty of perjury 

3. Return was false 

1. usually requires affirmative falsehood, not omission, but some cases say info supplied must be truthful and complete 

2. TEST: capacity to interfere w/gov's ability to monitor an determine tax owed

3. Can charge this if no tax owed so “Tax Evasion” isn't applicable 

4. ∆ knew the return was false

5. ∆ acted willfully 

· Aiding and assisting are chargeable – preparer could be liable even if didn't know return was false or claimed income improper 

3. 7203: Failure to file tax returns

1. Failure to file when required to do so

2. Willfully 

· often used in evasion cases where no loss found

· often used on tax protesters 

4. 18/371: Klein conspiracy 

1. special provision under 7212 that works like a one-man Klein

Multi-∆ Schemes: 

1. RICO 1961 

· Gov permitted pre-conviction injunction preventing ∆ from using or dissipating potentially forfeitable property 

· Must prove: 

1. substantial likelihood will prevail

2. need to preserve property outweighs hardship on ∆ 

· Can also get substitute assets 

1. ELEMENTS

1. Must be an enterprise 

1. “Enterprise” includes ind'ls, legal entitities, businesses, and any “group of ind'ls associated in fact although not a legal entity (latter is often used) 

1. Can infer existence of exercise on circumstantial evidence Elliott

2. Regardless of infiltration roots statute is not limited to OC's infiltration of legit businesses Turkette

3. Had been rule sort of like Arch Trading but S.Ct. said as long as some separateness then subject to RICO Kusher

4. Almost anything can be enterprise – corp, partnships, gov entities (corruption?)

5. THE MOVE – redefine the “enterprise”

2. Enterprise must somehow affect interstate commerce 

3. Must be multiple racketeering acts PAs – at least 2 w/in 10 years

1. “Racketeering activity” 9 State crimes and 30 Fed. crimes 

4. Acts must reflect a pattern (“Pattern of racketeering activity” (PRA))

1. Statute does not explain what a “pattern” is; that is left to case law

2. 2 acts necessary but not sufficient 

3. MUST have “continuity plus relationship” 

1. threat of continuity

2. similar purpose, results, participants, victims, methods, ect... relationship

5. One of the three RICO provisions of 1962 must apply

· NO Separate M.R. Requirement 

2. 1962: Creates the four basic crimes – three true RICO crimes, plus conspiracy 

1. (a) covers using proceeds obtained through a PRA to acquire interest in an enterprise affecting ISC

1. Not used much 

2. (b) using a PRA to directly acquire an interest in such an enterprise 

1. Not used much 

3. (c) conduct or participate, dir. or indir, in the operation of the enterprise through a PRA

1. Most often used 

2. Problematic: pattern and enterprise tend to blend – here, virtually the same

3. Only high level mgmt? No outsiders? Lower courts: “operation or mgmt” test to limit liability – S. Ct. ∆ must take part in the conduct of enterprise affairs Reves v. Ernst & Young

4. (d) conspiracy to commit any of the above crimes 

1. Also used often 

2. Does not require an overt act (as does 371)

3. 1963: lists criminal penalties

1. 20 year stat max – or life supported by underlying PA

2. Extensive seizure and forfeiture provisions

3. Injunctive authority - “stop committing these crimes!”

4. 1964 – Civil penalties 

2. CONSPIRACY

Conspiracy 

1. An agreement to commit a crime (more than one person) 

2. An overt act – a little something to start to carry out the agreement 

1. Virtually anything will do (opening a door to attend a meeting)

2. Similar to scheme to defraud

· Reasoning: Working together: more likely to succeed, follow through and do bigger crimes

1. §2 defines what a principal is – includes the person who does the crime directly or an aider/abettor or someone who caused you don't have to specify which you're charging can just charge them both as principals and sort it out in jury instructions ????

1. Conspiracy w/Corporations: 

1. Agreement between two people to do unlawful act

1. Must be two people 

1. Undercover agent can't be one of them

2. Conspiracy by employees is by and attributable to Corp

3. ∆ need not know who else at corp was involved if someone must have been that's enough 

2. Act

2. Single v. multiple conspiracies 

1. Aware of others? 

2. Overlap in time/M.O.? 

3. Interdependence/independence 

4. Mostly mutual dependence “know there must be essential others”

1. 371 – baseline statute (dozens of others) 

· Stat Max: 5 years 

· Used in almost every case in WCC because: 

· easy concept, easy standard 

· Tacit understanding is sufficient – lower standard of proof

· leverage for plea bargaining for smaller guys 

1. ELEMENTS:

1. Two or more persons conspire 

· only have to agree to the general illegal goal, not details Stavroulakis – both crimes were on the list of PA so its good 

2. To commit any crime against the U.S. or to defraud U.S., or any agency AND 

· Consp to defraud is called Klein consp

· Defraud here more broad than MF/WF see McNally

3. An overt act is done by one (or more) to effect object of consp 

4. Each shall be fined/imprisoned – Pinkerton

1. If object of conps is misdemeanor then stat max is that of misdemeanor 

5. OTHERS: 

1. 1951 (Hobbs)

2. 1962 (RICO)

3. 1956 (Money Laundering) 

4. Drugs (21/846, 963) 

· differences: 

· Some don't require overt act: RICO, drugs 

· Stat Maxes differ 

6. Vis a vis attempt/aiding and abetting(AA):

1. Sooner than substantial step

2. Can charge target/conspiracy but can't merge attempt or AA and the target crime 

3. AA requires no agreement 

4. AA target crime must be committed while conspi is inchoate 

7. Advantages: 

1. Non-hearsay for CCS

1. Must have been consp and been member at time and statement must have been in furtherance of consp

2. ISSUE: proof – can you use the CCS to prove the consp existed (bootstrap) 

1. Bourjaily – resolution: yes you can but can't be only evidence 

3. Charging seems to make admission of CCS's easier

2. Joinder 

1. Allows for other substantive charges and ∆s to be joined

1. usually means denial of severance motions – charge explains interrelatedness of all 

2. Case law strong against severance even when defenses in direct conflict Zafiro

1. RATIONALE

1. Efficiency

2. Different verdicts/collateral estoppel

3. Can show all aspects of case at once 

3. SOL – 5 years starting from last overt act 

1. For multi-crime/multi ∆ cases this can stretch on a long time 

1. LIABILITY 

1. Pinkerton Liability: Vicarious liability

· sometimes appears unfair to juries et al. 

· Prosecutors don't often push this to its limts 

1. RULE: 

1. If in a consp THEN

2. ∆ is liable for any substantive crimes committed by co-consp'ors as long as: 

1. crime was reasonably foreseeable, AND

2. done to carry out goals of overall consp – “reasonably foreseeable” Tilton

2. PURPOSE:

1. Enables charges against big fish whose organizations commit crimes 

2. Opens greater exposure for small fish as further leverage for cooperation 

3. Ultimates exposure illusory because guidelines overwhelm import

4. ISSUES: 

1. Kotteakas – single/multiple conpsiracy

1. Splits large single consp into two or more: only have Pinkerton for yours Gatling (small facts can make a big difference)

1. interrelatedness

2. overlap in time

3. overlap in character 

4. overlap in M.O. 

2. Hub and spoke

1. does the wheel connect to the spoke? 

3. Chain consp: Do the links know about the other links? 

1. Are links necessary to one another/scheme? 

2. Are links interrelated?

4. Variance: is evidence likely to be substantially prejudicial 

2. VENUE

1. proper where agreement is formed or any OA is committed 

2. Usually where investigators are

3. CORPORATIONS

1. Need there be another employee? 

1. Civil consp rule says no liability where only conps'ors are corp employees 

2. Crim consp by employees is consp by corp 

3. Sometimes can just prove there must have been others need not show others 

3. Conspiracy Ending

1. Usually when the goal is accomplished 

1. matters for SOL reason and CCS reasons

2. After-the-fact concealment generally not part of origianl conspiracty 

1. Can be if charge includes an allegation and proof of post crime cover up – Krulewitch issue

3. Impossibility of goal no considered defense – crime is the agreement 

1. Impossible conspiracies then could last forever

2. Briefly was defense in 9th Cir. but now NO - Recio

4. Once you're in Conspiracty in for good – for Pinkerton reasons

1. To get out

1.  mere inaction no good

2. must announce it to the other conspirators and (usually) report it to law enforcement

3. still guilty of conspiracy BUT avoid further liability and may get credit for cooperating 

4. What ends conspiracy? Once you have an agreement and an overt act the conspiracy is done. 

1. Accomplish goal? Yes, it ends.

2. Abandoned? No, doesn't end. 

1. Just losing interest doesn't end the conspiracy

3. Disavowed? Maybe it does. 

1. No real test, there are theoretical cases out there

2. variable by jx – some say must tell everyone in that you're out, some say must tell law enforcement 

4. Impossibility because arrested ∆?

· Special for unindicted co-conspirators – unless charged can't name them (otherwise impugned w/o ability to defend) so often times you'll have person A or persons X, Y, Z

· If they know that they are involved in a wrong-doing and they know something about the specifics of the wrong doing that could be enough  Stravroulakis

· Can get around Kodeakus problem with RICO – charge different conspiracies as PAs 

· Double Jeopardy does not preclude you from using a prior conviction Nor need it be charged, if been acquitted can still be charged under RICO (because the elements are different in theory) 

Crimes Arising from Investigation:

Contempt:

Criminal Contempt – did the witness refuse to obey an order of the court? If so we'll punish you for it 

1. Not so common with GJ proceedings 

Civil Contempt – this is more common – judge says you're going to answer this question and if you don't you're gonna sit in jail until you do. Could be in jail for the remaining duration of the grand jury (could be in there for 18th months) 

· immune to presidential pardon because not criminal

1. PERJURY

· Very few cases brought – most often high profile (clinton, libby, stewart)

1. 1621 – Broader, harder 

· stat max 5 years

1. Perj must be willful

2. tends to be read out anyhow, but worth arguing

3. NO recantation

2. 1623 – Narrower, easier 

· stat max 5 years

1. Recantation: if recant before falsity exposed and first lie did not substant. Affect proceedings then have an affirmative defense 

2. Incl. making or using false info or docs or exhibits (like OOJ)

3. OOJ

4. Also as Contempt under 401 (akin to obstructing the court in perf of its duties)

3. ELEMENTS

1. Oath

2. Statement was false

1. Falsity: re law (try to throw out on legal grounds)

3. Statement was known to be false

1. If can't get it on falsity then try to get it out on these factual grounds

2. memory expert – should this come in

3. distraction defense – should this be a defense – this is viable as a defense 

4. Statement was material (capable of infl. tribunal)

1. reas calculatd to impede discovery of admissible evidence that might influence the resolution of the dispute

1. admissibility ultimately doesn't affect it (if it could have been and could have affected it) – question of whether you're “in the ballpark” 

4. ISSUES

1. Irreconcilable contradictory testimony (don't need to prove falsity) 1623

2. Need two witnesses w/one signif corroboration 

3. “I can't recall” CAN be perj but tough 

4. Get a statement of fact

5. Catch-all follow-up questions

1. ala Burris – did you meet with him 5 times? Yes. (when he had met 20 times)

5. DEFENSES: 

1. “Perjury trap” pros not interested in investigation but in getting perjury

2. Literal truth, ambiguity, context

1. Bronston literally true answers no nec perjury 

2. Ambiguity of question/answer can be defense 

1. Fundamentally ambiguous: no perj possible 

2. Arguably ambiguous: perj possible but jury must determine interpretation ∆ had 

1. Even if unreasonable, if he truly took that ambiguous interpretation. Always evaluate from point of view of the witness.

· If Witness is saying: “I don't remember”  to everything then prosecution will edge towards simpler and simpler things and it starts to look like the person is perjuring themselves 

2. OBSTRUCTION OF JUSTICE “whoever corruptly endeavors to obstruct the due administration of justice” 

· stat max 10 years (unless killing involved then 20)

· Most Common Issues 

· Document destruction... 

· Witness “tampering,” 

· Perjury

1. TYPES: (1500s)

1. -03: Omnibus OOJ for judicial/GJ

2. -05: in admin proceedings

1. has an omnibus clause 

3. -10: of federal invest

4. -11: local & state law enforce re: gambling 

5. -12: Wit tampering; doc destruction

1. Any official proceeding to broader than 1503 (anticipated or contemplated proc's)

2. Misleading conduct to infl witness can count (lying to him)

6. -13: Retaliating against wit, victims, informants

7. -17: exam of fin. inst. 

8. -18: health care offense (SBO)

9. -19: records re fed. invest (SBO)

1. Unclear how “contemplated” fits here – how long must records be kept for? 

10. -20: Destruction of audit records (SBO)

1. Audi records kept for 5 years

2. 1503

1. ELEMENTS

1. Knowledge that judicial proceeding is pending

1. Knowledge: 

1. Must know of proceeding but need not know of Fed. character 

2. Must know enough to have intent (these blur)

2. Pending: 

1. start – at least time of filing of complaint/indictment, for GJ at subp svc., maybe at start of investigation to get evidence for GJ (odd)

2. Stop – Usually when appeal is dispo'd – one case tried when no apeal 

3. Jx element 

4. subp proves knowledge in GJ

3. Conspiracy – may exist even if no proceeding 

2. Corruptly

1. inconsistent meanings; probably evil or improper purpose (some read it out)

2. aka “nexus” requirement Aguilar, Arthur Anderson (1512)

1. Must intend to obstruct particular proceeding 

2. Split re: subjective or objective corruptly

1. Specific intent – subjective

2. Natural and foreseeable consequences – objective 

3. Blended: intended action, which had the natural and foresee consequence

3. Impossibility not a defense unless undermines intent 

3. Endeavors

1. Incl. unsuccessful attempts, maybe less – endeavor simply means “an effort”

1. less than attempt – more than passivity 

2. Materiality NOT required – but have some reasonable chance of success 

3. Usually need an action 

4. to influence that proceeding 

1. perjury, evasive testimony, refusal to testify, tricking or encouraging another to 

3. ISSUES 

1. Lying to corp in internal investig where likely to be turned over to gov – OOJ? Maybe

2. OOJ also has impact on sentencing negates acceptance of resp. 2-3 and can add 2

OOJ

Tough Lawyering Issues: 

1. Aggressiveness – Cueto

2. Narrow reading of SDT

3. Advising literally true, [misleading]

4. Advising witness to take fifth – a few cases out there that say this would be 

5. Internal investigation, disclosures

6. Discipline after 1512 test/tip?

3. 1001 FCA

· stat max 5 years (unless involved terrorism then 8 years)

· Two uses: 

· During investigatin/grand jury 

· Regulatory – forms 

· Covers any matter, legis, exec, judicial 

1. ELEMENTS

1. Makes a statement with

1. Fuzzy edges to “statement”

1. false promise to perform a K or pay bill can be actionable bu NOT if ∆ simply changes his mind 

2. Implied statement? Williams/K not implied statement of intent to perform

2. Knowledge of falsity (generally the issue in these cases)

1. Don't give up on other defenses just because seems false, still argue knowledge 

3. “materiality” (capable of influencing decision maker) 

4. Willfulness requirement generally given soft construction

5. Brogan eliminated the exculpatory “no” prohibiting charging for falsely denying guilt 

2. Less often used provision: Concealment via “trick scheme or device” 

1. ELEMENTS

1. duty to disclose

2. intent to conceal

3. affirmative act of concealment via trick, scheme or device 

· often used if statement not technically false 

3. LIMITS: 


1. Not statements made by party or his counsel or submitted by them to the court Hubbard

2. Legis refers only to admin matters and committee investigations or internal reviews – exec type stuff 

3. Jx is broadly defined – can include to local/State/Pvt if w/in agencies reach Rodgers

4. ISSUES:

1. Usually need not know the statement is material

2. Need not know of jx re branch of gov Yermian (1984) 

3. Not a false statement if statement is literally true, even if intent to mislead

4. If statement is ambiguous, gov must prove that D intended false one

CHECKLIST: 

1. Jx Hook

2. The Charge: 

1. Judicial interpretation of Statutes – Neder

2. Rule of lenity: if law is ambiguous, interpret in ∆'s favor 

3. Fall Back Charges (Tax, Gratuities v. Bribe, False Statement v. Fraud) 

4. Sentencing Guidelines 

5. Parallel Proceedings (Huge Issue)

1. Shareholder Suits

2. Accuracy of SEC Filings

3. Liability to buyers and sellers

4. Administrative actions; fines; injunctions

5. Personal actions, transfers, filings

6. Debarment is the death knell????

7. Licensing issues

6. Internal compliance programs, training, oversight, Labor overlaps

7. Other concerns: Publicity or DOJ feels pressure re: crime of the hour

DEFENSE'S OBJECTIVE: 

1. Assessing what happened

2. Acting like nothing wrong's been done

3. Trying (legally) to limit what the gov. learns about it

4. Trying to get pros to get softer:

1. no filing

2. deferred pros. 

3. lower sentences

4. fewer charges/∆s

5. finality 

6. white papers

7. Pros. memos

8. Going over line pros' head 

PROCEDURE

Gov't investigative ways: 

1. Search Warrants

2. Grand Jury Subpoena

3. Interviews (pre-GJ interview)

4. Can make deals

5. Can wiretap

6. Can get evidence requests 

Race to evidence (on other side) Counsel:

1. Internal Investigation (power over employees)

2. Rules to live by must conduct in way that keeps Attorney Client Privilege

3. Conflicts of interest 

4. Compliance 

5. Parallel Proceedings (civil from stock holders, administrative i.e. FDA, etc.)

Prosecution: 

1. Grand Jury

· 23 people, 16 quorum, 12 maj – binding re: PC – not typically challengeable in Ct. 

· 99% approval rate 

· DOJ recommends you give everyone some measure of warnings, particularly if it's a target you give souped up warnings 

· “You are under oath if you lie you're perjuring yourself”

· Can't use the grand jury after the case is indicted – purpose of grand juryis to consider the evidence before case is indicted so can't be used after it 

· If you want to then you can put the witness in to consider additional charges (the 133 act under conspiracy) test is the predominant purpose test 

1. GJS

1. CHALLENGING: 

1. must show no reas. poss that material relevant to gen subj matter will be produced 

1. If presumption of reas inadequate, pros can make showing ex parte 

2. motion to quash or don't comply or claim priv

3. Ct. hands off approach – only most outrageous and prej dismissed, usually not till after testifying Bank of Nova Scotia

4. Inadmissible ev. generally okay but CAN challenge wiretap ev

2. TYPES OF SUBJECTS

1. Target: DOJ def: substantial evidence against, putative ∆. Common def: Focus of investigation 

1. don't want your guy to go in, perhaps you can tell story yourself 

2. Subjt: Person whose actions are w/in investigation's scope 

3. Witness: a pure “eyeball.” saw, didn't do things 

4. Diff. Warnings: target letters, invitations to GJ

3. STRATEGY 

1. Usually docs first: 

1. Too many docs? 

2. Narrow or broad subp?

3. Interv. Wit first, surprise theme/unprepared? 

4. Phased production

5. Privilege logs

2. Lock in testimony of backsliders

3. Force wit to talk

4. Giv wit excuse to talk 

5. Prep or not? 

6. Test/force invoke 5th 

7. Test wit

8. Everything asked/said will get to target 

9. Fin. Priv. Act – must have GJ subp to get bank records 

2. Testi. 

3. Subpoena's

4. Wire Taps

5. Search Warrants

6. Deals (as with Defense)

Defense: 

1. CONDUCTING AN INTERNAL INVESTIGATION

· gotta know where you stand before take a position

· Upjohn

1. Initiated By:

1. Agency subp

2. IRS summons

3. Civil ingest. Demand 

4. An issue that arose in civ lit

5. Inquiry from foreign country 

6. Audit, either internal or from an agency

7. Press report about gov interest in subject

8. Due diligence required before sale or public offering

9. Hotline call or written emp'ee complaint 

10. Anonymous tips 

11. Statute requires it (Anti-kickback Act) 

12. Prevent worsening

13. Transparency 

14. USSG credit

15. Possible non-pros under Thompson Memo

16. Caremark – avoid possible breach of fid. Duty 

17. Protect corp executives nervous from increased indi'l liability 

18. Corp compliance programs 

19. Recent FAR regulation req. all credible claims of mischarge be investigated 

1. Far Mandatory disclosure rule “if you investigate and find credible evidence of fraud waste or abuse, etc. etc. a significant overpayment, etc. etc.” You have an obligation to disclose to a 

2. have to think about what kind of precedent you are setting – must think ahead. Whatever you do this time will have to be done again next time.

2. Arranging for Counsel

1. Conflicts

1. Rule of Thumb for indv'l counsel:

1. Officer/employee is subject and corp is victim

2. Officer/employee and corp ar subjects

3. Employee is significant witness, corp is subject  

2. Joint Defense Agreements

1. ELEMENTS

1. Must have commonality of interest – then done under common interest rule

1. Interests do not have to be identical 

2. If common interest lost then need for formal withdrawal 

2. Can be in writing, orally or via common law (common int' priv) 

3. Rarely, inappropriately pros's might take creative steps to create conflicts

1. subpoenas, GJ time, requests for proffers, immunity 

3. Grand Jury Practice

1. 5th Am. 

1. ELEMENTS

1. Under Compulsion:

1. Usually threat of contempt 

2. Gov. threatening to fire someone  Garrity v. New Jersey

3. Threat of debarrment probably doesn't count 

2. No Self-incrimination 

· Not others incrimination (even family)

1. Question by question inquiry

1. Sometimes inquiry answered in camera/ex parte by court to determine incrimination value 

2. Witness must have reasonable cause to apprehend the danger of prosecution

1. apprehension cannot be imaginary, remote, or speculative 

2. apprehension of pros in another jx? Depends foreign too speculative Balsys

2. USAGE: pros will develop a record often and then use w/immunity, proffers

1. DOJ rule against calling target where been warned he'll 5th just to get him to BUT

2. Can call to see how will answer in case isn't gonna be a 5th issue

3. MUST admonish GJ not to make inference from 5th before appearance and after invocation if made 

3. WAIVER: if answer question related then have waived 

1. Hard to tell where line is so often ∆ atty recommends only answer if NO possibility

2. Separate proceeding rule: waiving in one proceeding is not waiving in another – circumstances may have changed 

1. rule not universal/sometimes hard to decide what is new proceeding: GJ v. trial?

4. CORPORATION - records

1. NO 5th for corp or for records keeper even if would have it himself for the docs 

2. 5th right only to production of documents – only applies when act of production has some testimonial function – so must indie prove that docs exist are authentic and pertain to the target 

3. Can compel production of foreign bank documents – not testimony 

4. Applies only in a very small number of cases – there it is worth raising for time and an issue on appeal 

5. Act of Produciton immunity – might want to wait till the end for this Hubbell 

2. Subpoenas 

3. Testimony

4. Deals (as with Prosecution)

1. Immunity

1. Guarantee that testimony will not be used against witness in a criminal proceeding 

1. Transactional: pros promise no to charge witness for certain specified crimes

1. No formal mechanism for this only via agreement with pros

2. DOJ discourages – granted in extraordinary circum 

3. Over-protective (covers more than 5th would), under-prot (covers only spec. charges could find something else) 

2. Derivative: minimally nec. to overcome 5th – gov cannot dir or indir use witness' testimony to support any criminal charge 

1. Neither used for use nor derivative part 

1. Even if pros knows nothing of immunized testimony, mere exposure of witnesses to testimony may taint Oliver North – what is too attenuated?

2. Kastigar burden – so difficult to satisfy that AAG approval is needed to prosecute an immunized witness 

1. ∆ shows he had immunity 

2. pros shows that ALL evidence that will be used had an indie source 

3. STRATEGY: 

1. Pretrial – helps ∆ 'cause gives free discovery about case/forces pros to employ clean team 

2. Post-trial – permits more realistic, less risky procedure but runs risk of useless trial 

3. Don't immunize till late, box up what have, “protective wall”/clean team

3. Conferred formally by court under 6002 OR

4. Informally by agreement: usually – by letter or cooperation agreement 

3. Use immunity (limited/simple/pure use): limited, simply, pure use “queen for a day” 

1. Fairly dangerous for witness 

2. Used for sneak peek for pros and proffers, etc. 

2. PROCEDURE

1. Formal court order: 6002 – compulsion orders 

1. Can only be requested by the gov 

2. Works only for testimony – no interviews, no participation of the agent 

3. Court cannot employ on own (a few narrow exceptions)

1. Mainly for pros'rial overreaching – immunize everyone but exculpatory witness, etc. Broadcom

4. ELEMENTS: Must demonstrate that immunity is in public interest 

1. Must get DOJ approval 

1. detailed form

2. about 2 weeks unless emergency 

5. Nationwide immunity: Fed & States Murphy's Waterfront 

6. Perjury/OOJ/FaSta still available vis a vis testimony 

3. Letter/Pocket/Informal immunity 

· more common 

1. Usually use immunity or “coextensive with 6002”

2. Not binding on other offices Fed or State

3. Quick, no formal procedures/authorization 

2. Cooperation

3. Proffers

· White Paper? - a paper with defense position saying look you haven't really got a case here 

1. Could be a plea negotiation and then evidence would be inadmissible 

2. Mezzanato - ∆ can waive rights to exclusion of plea agreement evidence – pros sometimes insist 

3. Use in queen for a day agreements usually comes in when testimony/evidence inconsistent

5. Disposition

1. Sentencing 

2. Deferred prosecution 

3. Probation 

6. Privilege

1. ELEMENTS 

1. Lawyer discussions with client or agent thereof/vice versa

1. Must have been confidential/treated as such

2. Must have been made for purpose of rendering legal advice/services 

2. STEPS TO ENSURE:

1. Tell witness about priv and need for confidentiality 

2. Stamp “A/C priv” and “WP Priv” on all memos/reports 

3. Retainers and internal docs “for the purpose of rendering legal advice” “in anticipation of litigation” 

4. Make references to witness observation, legal theories, etc. 

5. Make clear outside help works for attys NOT corp 

3. WAIVER: used to be insisted on by DOJ for coop now voluntary

1. If waived fully waived in Fed. no partial waiver 

1. Any waiver will open up to full waiver for all purposes 

2. Implied waiver: when partial assertion of defense by emp'ee “no M.R.” or “advice of counsel” 

3. Discloser sometimes compelled by K: as with DOD

4. Document production may lead to it: 

1. Was holder of priv in charge of production?  OR

2. Multi-factor TEST: 

1. Fairness

2. Reasonableness

3. Efforts taken  

· Only corp client holds priv NOT agent/employee – must make clear atty reps corp only 

1. NOT COVERED:

1. Does NOT shield docs or subjects discussed but comm'n's about docs etc: protected

2. Business matters not covered (that's why outside counsel is good since in house can be involved with business matters)

7. Work Product 

1. ELEMENTS

1. Work done with an eye to litigation; prospect of litigation 

2. WAIVER 

· harder to argue 

Engagement letters always try to describe in exactly terms that fit in with work-product definitions

Might want to turn over the results of an internal investigation 

Might do this if you have a scapegoat type employee and you can turn in your own guy – could be a cost benefit analysis (benefit looks like cooperative, cost might be low if gonna fire your guy anyway) 

BUT WILL THERE BE A SNOWBALL EFFECT, HAVE YOU TURNED OVER MORE THAN YOU THOUGHT? - Civil/Shareholders/SEC

Is there a way to say to the gov. I want to get the most credit I can. Can I give this to you and it won't go anywhere else? 

You can hope that the govenment abides by its promise

If someone else sues you during that time and says give me all the documents you can no longer say A-C privilege because you gave it to the government and now it's waived 

Can have additional legit protective order type things saying if you do turn it over then I want notice. 

Kastigar – how do we know that the prosecutor isn't making derivative use. How do we go forward against a ∆ who's been immunized 

Case to keep in mind here is Oliver North – independent counsel set up. Says because congress wants to talk to North he'll be immunized. Put a bunch of prosecutors in a room away from TV and all to keep him immunized. But in this case though prosecutors didn't know the other witnesses did and it benefited those third party wtnesses 

Hypothetical (sometimes Attys. Are relucatnat to make proffers because they're afraid that it's an implicit waiver of Atty client privilege – issues here, though, like could this be a waiver without client consent)

Mezzanato says if you have QFD can have ability to carve out statements to use against 

Act of produciton immunity called DOE immunity 

Hubbel – gave Doe immunity early in an investigation but needed act of production to prove 
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