Disability Rights Outline


I. Disability and the 14th Amendment
Cleburne: court applied rational basis review to a statute that facially discriminated against individuals with disabilities by requiring homes designed for the mentally retarded to apply for a special permit while others home did not require this special permit; despite finding that disability is not a suspect class under equal protection, the court struck down the statute because the court could conceive of no legitimate purpose for the law—fear of people with disabilities was not legitimate and other concerns that the city forwarded such as flood or overcrowding concerns applied equally to groups of non-mentally retarded individuals
Southeastern: court held that a nursing school which denied admittance to an academically qualified deaf student did not violate the ADA because she was not fully qualified to go to the school; i.e. the court held that being able to hear was essential to being trained in all aspects of being a nurse and that the school did not have to modify their curriculum to only train her in some aspects because that would fundamentally alter the nature of the school

II. Definition of Disability
-for purpose of the ADA and the Rehabilitation Act, a person is an individual with a disability when:
1. He has an actual disability
2. He has a recorded disability
3. He is regarded or treated as if he has a disability (no reasonable accommodations)
-a person with a disability has:
	1. A physical or mental impairment (including episodic conditions)
	2. That substantially limits (does not have to be a significant restriction, just more	difficult than the average person)
	3. A major life activity (can include major bodily functions and working)
Arline: court held that plaintiff was an individual with a disability because she (1) had a physiological disorder (2) that she was hospitalized for many times and (3) it affected her ability to work; nevertheless, the defendant school argued that it did not have to employ the plaintiff because she posed a direct threat to self or others; court held that the school board could not categorically refuse to employ here but had to adopt the four factor test:
1. Duration of the risk posed by the individual
2. Nature and severity of the potential harm posed by the individual’s disability
3. Likelihood that potential harm would occur 
4. Imminence of the potential harm
Sutton (abrogated): court held that plaintiffs did not have a disability because when corrective measures were taken into account, their physical impairments no longer substantially limited any major life activity
*NOW the question whether an impairment is substantially limiting does not take into account any corrective measures (except for glasses and contacts)*
Albertsons: court held that an individualized inquiry must be undertaken when determining whether someone has a disability; i.e. the court can’t say that all persons with a pinched nerve in their back have a disability, instead the court must determine if the person in question’s pinched nerve substantially limits them from engaging in a major life activity based on the severity of this particular pinched nerve and the coping mechanisms of the particular individual
Toyota (abrogated): court held that a plaintiff whose job required her to hold her hands above her head for long periods which she could no longer do because of her carpal tunnel was not an individual with a disability because in only prevented her from doing her specific job, not a wide range of jobs
*NOW working is considered a major life activity even if the impairment at issue only prevents the plaintiff from working her specific job*
Murphy (abrogated): court held that plaintiff with high blood pressure who was fired by defendant trucking company was not regarded as having a disability because he had not offered proof that his employer thought he was substantially limited in a major life activity
*NOW an individual most only prove that he was regarded as having an impairment and was fired as a result of that impairment, not that he was regarded as being substantially limited in a major life activity*

III. ADA Title I (Employment)
-Definition: “No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions, and privileges of employment”
-Employer: under the title I, an employer is any business entity that has 15 or more employees who work for the employer for twenty or more weeks a year 
Clackamas: in order to determine whether an individual is an employee, the court looked at 6 factors to determine the extent of control the entity had over the individual:
1. Whether the organization can hire or fire the individual and set the regulations for the individuals work
2. Whether the organization supervises the individuals work
3. Whether the individual reports to someone higher in the organization
4. To what extent the individual is able to influence the organization 
5. Whether written contracts indicate that the individual is an employee
6. Whether the individual shares in the profits and liabilities of the organization
-Job Application Process:
1. Pre Employment (pre-offer): employer cannot attempt to find out if prospective employee has a disability, require him to undergo a medical examination, and can only ask questions related to someone’s present physical or mental ability to do essential functions of the job
2. Post Conditional Offer: employer can give him a medical exam and ask questions related to disability but only if that exam is given to all employees and the questions are asked of all employees; if he is denied the job, employer must be able to show connection between this unwillingness to hire and the individual’s inability to complete essential functions of the job as revealed by the medical examination 
3. Course of Employment: employer can give a medical exam only if its job related and is a result of a business necessity
-Reasonable Accommodations: if an employee is qualified for the job, he is entitled to a reasonable accommodation if there is one available and that accommodation does not create an undue hardship (significant difficulty or expense) for the employer or other employees; an employer must provide three types of accommodations:
	1. Ensure equal opportunity in the application process
	2. Allow the employee to perform essential job functions
	3. Allow the employee to enjoy equal benefits and privileges
-Undue Hardship Factors: 
	-nature and cost of the accommodation
	-overall financial resources of the specific facility
	-overall financial resources of the covered entity
	-the impact of the accommodation on the facility and other employees 
-Burden Shifting/Interactive Process:
	1. Plaintiff has to show that the accommodation is reasonable in the run of cases
	2. Defendant has to show why the accommodation would be undue hardship
	3. Interactive process continues to take place; both sides should be working to determine	whether there is another acceptable, effective accommodation
Barnett: plaintiff was an individual with a disability who wanted to transfer to another job in the company that would be better suited for this disability; although a job transfer is considered a reasonable accommodation in the run of cases, the plaintiff wanted to be able to bypass the company’s seniority system to get the job; the court held that violating a seniority system that is strictly adhered to in order to accommodate a disability would not be reasonable in the run of cases 
Chevron: court held that an oil company could not refuse to hire an employee because he posed a health threat to himself in that his hepatitis C would likely get worse if he worked on the refinery; court held that company had to employ the Arline factors and did not do so properly; even though the company had its own physicians examine the plaintiff, the court held that the company should have relied on the best available medical evidence 

IV. ADA and State Sovereignty
11th Amendment:
	-prevents states from being sued for money damages
		-stripping doctrine allows states to be sued for injunctive relief (Ex Parte Young)	
	-states can voluntarily waive this immunity on their own
		-states waived their immunity under Section 504 of Rehab Act 
14th Amendment:
	-individuals can sue the state if Congress abrogates the state’s immunity
-Congress can only do so if they make it clear that they are doing so and are doing so based on valid constitutional authority
	-Constitutional Authority:
1. Congress must document that there is a fundamental right at issue and then identify the scope of that right 
2. Congress must then document a pattern of violations of this right
3. The statute that Congress passes (the ADA) must be congruent and proportional to the violation of the fundamental right 
Garret: plaintiffs were suing the state based on title I of the ADA for alleged employment discrimination; the fundamental right allegedly violated here was equal protection; court held that the Congress had not properly abrogated the state’s immunity in this instance because Congress had not documented a pattern of discriminatory behavior by the state employers against state employees
Tennessee: plaintiffs were suing the state based on title II of the ADA because the state had allegedly denied them access to the courtroom by not making it accessible; court held that Congress had established a consistent pattern of violations of the right of access to the courts
*an individual’s right to procedural due process is the fundamental right at issue and the court held that Congress’ abrogation via the ADA was valid because the ADA’s regulations providing access to the courts in order to ensure procedural due process were congruent and proportional (slightly more encompassing than the fundamental right to due process but still C and P)*
Goodman: plaintiff was a prisoner with a disability suing under title II of the ADA; court did not determine whether the ADA was a valid abrogation of state sovereign immunity but held that the plaintiff had a right to sue the state for money damages insofar as the state had violated his fundamental right to be free from cruel and unusual punishment	
*section 1983 creates a private right of action for people to sue the state for a constitutional violation*

V. ADA Title II (Public Entities)
-Definition: “No qualified individual with a disability shall, by reasons of such disability, be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or be subjected to discrimination by any such entity”
-Public Entity: any state or local government OR any department, agency, special purpose district, or other instrumentality of a state or local government 
Yeskey: court held that a prison was a public entity that is covered under title II
Service, Program, Activity: everything the government does under title II falls into this category; the language is defined very broadly
Barden: public sidewalks are considered a program or activity of the city because providing sidewalks is a normal function of a government entity
-Meaningful Access: individuals with disabilities are denied meaningful access to a program or activity when they are:
	1. Denied the opportunity to participate in or benefit from the service
	2. Afforded a less than equal opportunity to participate in or benefit from the service	when compared to non-disabled individuals
	3. Provided with a service that is not as effective in affording equal opportunity to obtain	the same result provided to others 
	4. Provided different or separate aids, benefits, or services unless such action is necessary	to provide individuals with disabilities effective service
	5. Denied the opportunity to participate as a member of a planning board 
	6. Discriminated against when a public entity provides support to a group that	discriminates against individuals with disabilities 
Reasonable Modification: an accommodation is not reasonable if it either imposes undue financial and administrative burdens on a grantee or requires a fundamental alteration in the nature of the program
Henrietta: court held that HIV patients had been denied meaningful access to welfare services provided by New York because the DASIS program designed to assist them in receiving these services was ineffective; court held that DASIS was not an additional benefit to the plaintiffs but was merely designed to provide them with the same access that non-disabled people enjoyed; court also held that DASIS was a reasonable modification and not an undue burden on the state because the state had already allocated money for this program and it just needed to be used effectively
Rodde: plaintiffs had neuro-muscular disorder and they argued that the closing of a state hospital which provided care for these disorders would deny them equal opportunity to benefit from state healthcare; court held that closing would deny patients with meaningful access to healthcare because the services provided at the hospital were not provided in other parts of the county 
*example: a 15% hospital budget cut that affected all hospitals equally would have been similar to Alexander and would not have resulted in a denial of meaningful access*
Olmstead: plaintiffs in state hospital who were qualified to live in community setting argued that they were being denied meaningful access to care because they were being separated unnecessarily from the most integrated setting; court held that placing these patients in community settings would be a reasonable accommodation tempered by a waiting list for being moved into these accommodations that would be consistent and reasonable given state’s resources
Facilities Modification: 
	-Existing Facilities: for facilities constructed before 1992, the public entity doesn’t have	to undertake any modification that would cause a fundamental alteration to the services	provided by the facility 
	-New Construction: for facilities constructed after 1992, the public entity will have no	reasonable accommodation defense unless it can prove structural impracticability (very	rare)
-structural impracticability: someone who builds a place of public accommodation on Lombard street would not have to build a wheelchair accessible ramp as a result of the steepness of a hill
Parker: court held that although all facilities of a public entity do not need to be accessible, all programs must be accessible; here, the public entity did not need to make the particular path wheelchair accessible because the path was constructed pre-1992, but they had to provide the plaintiff with an alternative means of getting to the ceremony location

VI. ADA Title III (Public Accommodations)
-Definition: “No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person who owns, leases (or leases to), or operates a place of public accommodation”
Public Accommodation: private owners and operators and lessees and lessors of a physical location open to the public
	-small place of public lodging like B and B’s are not covered
	-religious organizations are not covered unless they receive federal funding 
	-private clubs are not covered (example: Boy Scouts)
Carparts: court held that insurance company was a title III entity even though the plaintiff did not have to walk into a physical structure operated by the insurance company to receive his insurance; takeaway here was that a person with a disability must have equal access to the services provided by the insurance company but not the substance of these services
-example: title III requires that a blind person be able to access the books in a bookstore but does not require that the bookstore provide the blind person with a means for accessing the contents of these books (aka the bookstore does not need to provide Braille versions of the books its sells
Parker: court held contrary to Carparts that an insurance policy is a service and not a public accommodation; the only service provided by places of public accommodation or those services provided AT the place of public accommodation 
Access Now: court here takes a middle road between Carparts and Parker; court held that services not provided at the place of public accommodation can be covered by title III if there is a nexus between the service and the place of public accommodation; here the court found no nexus between the airline’s website and a particular ticket counter, so the website in this scenario was not covered by title III
Rendon: court held that a phone call requirement for being able to get on a game show was covered under title III because there was a sufficient nexus between the phone competition and the brick and mortar studio where the game show was held; the phone requirement prevented plaintiffs with limited finger mobility from accessing the physical studio
*federal standard requires a nexus between service and physical building for the place of public accommodation to be covered under title III* 
Types of Title III Discrimination (586):
1. Discriminatory Eligibility Criteria
-requiring people in motorized scooters to sign a three page liability waiver when entering the zoo
-requiring students with learning disabilities to have all of their medical testing done within the last three years before they could be admitted to a private university
2. Failure to make reasonable modifications of policy, practice, or procedure when necessary to permit a person with a disability to benefit from a place of public accommodation (plaintiff has the burden of proving that a modification was requested and that is generally reasonable, then defendant must show that the accommodation in this particular instance would fundamentally alter the nature of the public accommodation)
-Johnson: plaintiff had a guide dog and wanted to tour brewery with his dog but brewery would only let him go on tour with human guide; court held that blanket exclusion by the brewery was a violation of title III because the brewery could have modified its tour without fundamentally altering the brewery’s production
-PGA Tour: court held that allowing a golfer with a muscular disability to use a golf cart, though against PGA rules, was a reasonable modification because it did not fundamentally alter the nature of golf 
3. Failure to ensure effective communication through the provision of auxiliary aids
-Aikins: plaintiff sued hospital and doctor for not providing her with interpreters so that she could effectively communicate with hospital staff; doctor was not covered under title III because he was an independent contractor and did not have CONTROL over the hospital’s policies; the hospital however was covered by title III and the court held that it would have been a reasonable modification to provide effective interpreters so the plaintiff could effectively communicate
4. Failure to remove architectural barriers to access
-existing facilities: if building constructed before 1992, the owner of the place of public accommodation only needs to make the building accessible if it is readily achievable (aka “easily accomplishable and able to be carried out without much difficulty or expense”) (lower standard than for title II)
	-factors to consider (full list on 628):
		-cost of the modification
		-diminished historical value
		-effects on the building itself
-new facilities: same standard as title II (structural impracticability)
-Colorado: court held that even though plaintiff called a variety of experts who argued that building a ramp to allow him to access the historic building would be readily achievable, the building owner did not have to build the ramp because the plaintiff had not come up with a specific design for the proposed ramp or given a specific amount that the ramp would cost (needs to be more than just estimates from experts for costs and conceptual designs by engineers) 
			-takeaway: plaintiff will have to submit a lot of specific evidence to prove				that a modification to a pre-1992 building will be readily achievable 

VII. Individuals with Disabilities Education Act (IDEA)
Statutory Requirements:
1. Ensure that all children with disabilities have a free appropriate public education (FAPE) available to them and designed to meet their unique needs via and individualized education plan (IEP)
-IEP teams include a regular education teacher, a special education teacher, parents, and sometimes the student 
2. Provide children with disabilities a FAPE in the least restrictive environment (LRE)
3. Provide services for the school system to identify kids with disabilities (child find)
4. Procedural due process requirements: allow parents and the child to have the best opportunity to challenge school systems’ decisions in regards to the child 
Rowley: child with a hearing disability was provided with a hearing aid and certain hours of tutoring but the parents wanted the child to have a full-time sign language interpreter in the classroom; court held that a FAPE was not supposed to provide an equal opportunity to education to kids with disabilities or MAXIMIZE the benefits of public education; instead the FAPE just had to provide the student with a basic floor of opportunity (aka some benefit)
-example: if the child is passing from grade to grade that would be sufficient to show some benefit 
IDEA eligibility requirements: 
1. Student must be eligible as a result of her disability (one of the enumerated disabilities listed on 947)
2. Student must require some sort of specialized education or related services by reason of her disability
-example: student who cannot climb the staircase at her school to get to one of her classes would be covered under Title II, not the IDEA
3. Student must be between the ages of 3 and 21 
LRE Test:
-four factor test used to determine what the last restrictive and most effective educational environment is for a child with disabilities:
	1. Educational Benefits
	2. Non-educational benefits
	3. Effect on the teacher in the classroom
	4. Cost
*the party appealing the decision by the school administrative board has the burden of showing that what the IEP they are suggesting is a FAPE
Rachel H: plaintiff was a child with mental retardation who was being educated part-time in a special education classroom and was doing her non-academic subjects in a normal classroom; plaintiff’s parents wanted her to be educated in a normal classroom full-time
1. Educational Benefits: the court found that the plaintiff was succeeding in a regular classroom; she was meeting her IEP goals and participating in all the class’ activities; the district offered no evidence to show that she would be better educated in a special education classroom 
2. Non-academic Benefits: the court found that the plaintiff was developing social and communication skills better in her regular class than she would in her special education class
3. Effect on the teacher and children in the regular class:  the court found that she was not a disruption in class; her teacher testified that working with plaintiff did not interfere with her teaching the other students and that in the future, plaintiff would only need a part time aid
4. Cost: the district’s evidence that plaintiff would require a full-time aid was unpersuasive and the cost was over-estimated (have to take into account the higher cost of special education classrooms 979)
Related Services:
	-transportation services
	-nursing services
	-medical services (but only for diagnostic and evaluation purposes)
	-occupational therapy 
Tatro: court held that plaintiff who was in an early education class who needed to have her bladder emptied every three hours was entitled to catheterization services that could be provided by the school nurse or a lay person with a couple hours training; court held that this service was covered by related services and was not a medical service because it could be provided by someone who was not a doctor 
*plaintiff only qualified for related services because she required specialized education already; if she only needed the related services for her disability, she would likely have had to sue under title II for being denied access to her education*
Procedural Due Process:
-for students with disciplinary issues, the presumption is that kids will remain in their current school (stay put provision), but the school district has the opportunity to ask the court for an injunction to keep the child out of school while the school and the parents hold a meeting to design a new IEP
Honig: court held that there was no “dangerousness” exception that would unilaterally allow schools to suspend children from school for more than 10 days 
*the court held that there was an exception to this 10 day limit if the child brings a weapon to school, sells or buys illegal drugs at school, or has inflicted serious bodily harm on another person*
-if any of these three exceptions occur, the school can suspend the child for up to 45 days but must still provide him educational services during this time 
*these procedural safeguards only apply if the offending conduct was a result of the child’s disability or the school district’s failure to create an IEP for the child*

VIII. California Disability Law
Fair Employment and Housing Act (FEHA): similar to title I of ADA; prohibits discrimination in public and private employment and contains a reasonable accommodation requirement
Unruh Civil Rights Act: similar to title II and III of the ADA; covers private business establishments and government entities and provide 4,000 in damages (750)
Disabled Persons Act (DPA): similar to Unruh but only provides 1,000 in damages (751)
Government Code 11135: covers any entity that receives state funding (similar to section 504 of the Rehabilitation Act)

Definition of Disability: in order to be considered a person with a disability, one must have a physical or mental impairment that limits a single major life activity
	-individual does not have to show substantial limitation 
Colmenares: plaintiff conceded that his bad back did not substantially limit his ability to work but did limit it in some ways and the CA court held that he was a person with a disability
Target: plaintiff suing target because its website was not accessible; court held that under Unruh and the DPA, plaintiff did not have to prove a nexus between the website and a specific brick and mortar building to be entitled to damages, but for Unruh claims not predicated on the ADA, the plaintiff will have to show that the defendant intentionally discriminated against him 

IX. Miscellaneous
Sovereign Immunity applies to states being sued under:
	-title I (can be abrogated)
-Title II (can be abrogated)
	-Unruh
	-DPA 
	-11135
	-[Rehabilitation Act] doesn’t apply because states have waived sovereign immunity when	they accept federal funds 
No Money Damages:
	-title III
	-IDEA (only compensatory education)
-[Rehabilitation Act] if unable to show deliberate indifference
Plan of Attack:
1
Is the person covered (are they a person with a disability)? (FOR IDEA are they a person with a disability who requires special education or related services?) 

2
Is the entity covered and if so under what section of the ADA (titles I, II, III)(conduct sovereign immunity analysis if entity is a state)?

3
What are the obligations that apply to the covered entity under this section?

4
What are the defenses to these obligations (direct threat, undue burden, fundamental alteration)(FOR IDEA, medical service, not meeting LRE requirements)?

5
What are the burdens of proof?

6
What relief is the person entitled to (damages, injunctive relief only)?

7
What are the barriers to getting relief (jurisprudence, need to show deliberate discrimination)?
 



-What does an individual need to prove to show that he is regarded as having a disability?
-they have to show that they were subjected to prohibited action because of an actual or perceived impairment regardless of whether the employer believed this perceived disability substantially limited a major life activity 
-When determining whether the ADA validly abrogates state sovereign immunity, do we do so on a case by case basis?


-difference between title II and IDEA:
-if a kid doesn’t need an IEP, she should sue under title II for lack of accessibility or communication issues 
