Actus Rea
Voluntary Action
· Presupposes voluntary appearance (Martin, Police can’t drag you out of house and charge you for public drunkenness)
· Must be conscious
· ( Newton, going into shock etc…)
· Not a defense of habituation or failing to remember
· Must Act (not omission)
· Barber v Superior Court, withdrawal of life support is not tantamount to killing

Duties by Special Circumstances
1. Statute (Professional Statute Governance, medical staff, government staff)
2. Status of relationship
a. Parents to children
i. Step parents here (People v Carroll - a stepmother charged with endangerment for failing to prevent husband from killing child)
ii. A person cannot usurp the role of an unfit mother (Pope v State)
b. Spouse to Spouse
i. Affairs and relationships can fail to meet this standard (People v Beardsley, having an affair with an addict, when she dies and he fails to act)
3. Contract (Contracted caregivers etc…)
4. Voluntary Assumed Care and seclude them to the degree that no one else can care for them
a. (Jones v United States, not enough to temporally look after them)
5. SOME COURTS Duty of one who creates another’s peril 
a. Acts
b. Without knowledge imperils the person
c. Becomes aware
d. Then there is a duty to rescue within reason 

Mens Rea

Mental States 
Defaults to Recklessness or if one is stipulated, it’s usually true for all
Francis v. Franklin - can’t assume mental states, you may INFER
· ie Barners v. United States - you may infer a person with stolen property and no good reason has intent
· Purpose - hoping for the end result or the means of their action 
· Knowledge – knowledge with substantial certainty of result
· Ie you blow up a school intending to destroy it, but people die
· If statute requires knowledge, and you are wilfully blind, you can be guilty
· United States v. Jewell – ignorance based soley on a purpose to ignore
· MPC – High probability AND not believed to be something else
· United States v. Giovannetti - not merely carelessness, but burying your head in the sand
· Recklessness - Consciously disregards a substantial and unjustifiable risk that the material elements exist or will result from conduct
· States v Hazelwood - some require civil recklessness and most criminal
Negligence - Actor should have been aware of the substantial and unjustifiable risk created 
· Criminal Negligence vs Ordinary/Tort Negligence 
· Gross Negligence, simply just worse than civil, worse than unreasonable
· Santilles v. New Mexico - child abuse requires criminal negligence	
· Exculpates reasonable mistakes 
· Strict Liability - Disfavored unless public welfare offenses
· Typically rape, drug, and school related offenses 
· Baliant - states may create strict liability crimes
· Dotterweich - mislabeling drugs
· Baker - Car laws - defective cruise control still guilty 
No mens rea disfavored
· Morissette v. US - just because it doesn’t say it in the statute, doesn’t mean its not there
· Staples v. US - default to mens rea unless express intent in the statute 
· Criminalizes a broad range of apparently innocent activity 
· US v. X-Citment Video - one mens rea applies to all, unless its ridiculous
*You can’t have criminal mens rea in cases of vicarious liability State v. Guminga

Mistake of Fact
D makes a mistake, is s/he guilty?
Mostly yes, but it depends on the statute

Statutes of Public Welfare Drugs and offenses against minors
Regina v. Prince - 14 year old said she was 18, still convicted
State v. Benningfield - Did not knowingly hold drugs, but guilty of having them 300ft from school
Garnett v. State - a mentally handicapped man guilty of statutory from consensual sex

Lesser Crime Principle
Guilty of greater crime, if you still think you are committing a crime
US v. Barbosa - thought he had lesser drugs, but he had worse
People v. Olsen - “A mistake of fact only to the gravity of the crime will not shield from the consequences”

Mistake of Law
It’s the statute that matters
Some statutes make knowledge relevant
· Cheek v. US - Tax Code
All conditions met (They know they did the ACT, not that it was illegal)
· People v. Marrero - Thought he was a “peace officer” mistakenly, but still guilty
Can be a relevant factor in mens rea
· Regina v. Smith - if you think its your own property, you can’t be guilty of damaging it
· Lambert v. Cal. If there is absolutely no notice to register, she did the “act,” or lack thereof
· State v. Woods - Thought divorce was final, Still guilty

Legality and Proportionality
Limits on what states can criminalize
No ex post facto laws, due process (vagueness and specificity), notice, legislative supremacy

Lawrence - limit the state’s ability to criminalize adult, consensual activity
McBoyle - motor vehicle does not include airplane, it would be unjust to add it into a statute that didn’t have it in there
Dauray - reductio ad absurdum moving a staple would make an act criminal all of the sudden, rule of lenity
Rule of Lenity - if there are ambiguities, they are read in favor of D
Keeler - murder statute could not be expanded to include infanticide
Rogers v. Tenn - diff between interpretation and ex post facto

Ewing - narrow limit on proportionality from the federal perspective (8th Amendment)
· only forbids “extreme sentencing”
· Four Factor Test
· Primacy of the Legislature
· Punishment is left to the states
· Nature of the Federal System
· What one state does has no bearing on the other ones
· A variety of Reasons allowed under Penological Schemes
· Utilitarian vs Kantian 
· Evidentiary Objective Facts
· Look around and see what everyone does



Homicide
*see attached chart
Rape
*see attached chart

Cause
Always beyond a reasonable doubt

Actual “but for” cause
· Would it have happened anyway
· Needn't be the sole cause
· Indispensable event in the causal chain
· Must prove a triggering cause Warner Lambert, Welansky

Proximate Cause 
· Foreseeability
· Acosta - Even if it never happened, it may be a possible consequence that could be reasonably calculated
· Needn’t be likely
· Medical malpractice if foreseeable
· if being treated for the wound you caused

Egg shell exception - you take your victim as you find them
Transferred Intent still applies

Affirmative Defenses

JUSTIFICATION – lesser harms, necessity
Self Defense = threat of death or SBH/imminent/subjective belief/objective reasonableness
· Goetz - Self-defense requires objective inquiry as to reasonableness; includes proportionality principle – use only force reasonably believed necessary
· Trayvon Martin/George Zimmerman – power of burden-shifting

Kelly – battered women syndrome
Admissibility of expert testimony on BWS
· To educate jury what a reasonable person would do under circumstances
· goes to credibility of defendant
· STILL objective reasonable person standard
· Some courts go further, permit BWS as a subjective standard, evaluate reasonableness from perspective of battered woman, not reasonable person
 
Norman -- defendant kills sleeping husband
· threat not sufficiently imminent, def. not entitled to instruction on self-defense
 
EXCUSE – concession to human frailty
Toscano – duress
· Traditional common law rule:  threat must be of serious bodily harm or death; threat must be “present, imminent and pending;” and fear must be reasonable
· Future harm -> duty to escape
· Not for slight injury or threat to property
· No excuse for homicide
· MPC/NJ revision: duress available if there is a
· threat of unlawful force against the person
· inducing fear that a reasonable person would yield to
· Still no duress for property damage
· Toscano court held that imminence and reasonableness of fear was question of fact for the jury – liberalized common law imminence requirement
· NO IMMINENCE REQUIREMENT
· Potential excuse for homicide
 
MPC permits both justification (lesser evils) & duress (threat from another person)
 
BWS: courts split over whether it should be an excuse as well as a justification
 
Imminence: Fleming (“mere assertion of threats” not enough) with Contento-Pachon (escapability as element of reasonableness); 
 
VOLUNTARY INTOXICATION
· [bookmark: _GoBack]Only for very drunk individuals, not slightly buzzed

General Rule:  admissible when the requisite mens rea is purpose or knowledge (“specific intent”), but not when its recklessness or negligence (“general intent”)
 
Hood (CA)
· refused to treat assault as a “specific intent” crime for purposes of admitting intoxication evidence, even though assault is an “attempt” which is usually treated as specific intent; intoxication policy trumped formulas about mens rea categories
· CA legislature – intox admissible only on specific intent mens rea, not depraved indifference
 
Stasio
· Assault with intent to rob—held that intoxication evidence inadmissible even though assault is a “specific intent” crime
· NJ legislature – intox admissible with respect to purpose or knowledge
 
Montana v. Egelhoff – due process
· Supreme Court considered whether excluding evidence of intoxication for “deliberate homicide” offense might be unconstitutional b/c precluded defendant from mounting defense
· 5/4 - Montant allowed to not allow intoxication evidence
· O'connor - it effectively removes a fundamental burden on the gov. 
· Ginsberg - It’s just montana defining murder w/ or w/o intoxication 

Attempt
Intent
Smallwood - specific intent/purpose required for attempt
MPC - intent required for completed criminal act

Act
Dangerous Proximity Test - Rizzo, driving around looking = not enough
Equivocality Test/ Res Ipsa - it speaks for itself, loading gun and walking not enough
MPC - intent + “substantial step” “strongly corroborative”
· Defense for voluntary and complete abandonment

Solicitation Purpose / encourages, requests or commands 
· Davis - just solicited agent, no assistance, agent would have never carried it out = no attempt
· Church - assisted agent, nothing more he could have don't = attempt also
· Some states hold no attempt, b/c the actor does not do it himself

Impossibility
CL -     Legal Impossibility is a D (it wouldn’t have been a crime even if completed)
Factual Impossibility not a D (if the facts were diff, it would be a crime, pickpocket wrong pocket)
MPC - Had the facts been as the actor believed them
Oviedo - baking powder, not guilty of attempted sale of heroine
· Attempt can be based on very thin evidence, and we should tread lightly

Aiding and Abetting
Vicarious liability offense
Act = any assistance
Intent
· 1st Test/MPC
· Hicks – intent to commit substantive offense
· Gladstone AND Nexus with perpetrator
· 2nd Test -
· Fountain – Knowledge for serious offenses
· 3rd Test - Reasonable, foreseeable, natural consequences of setting criminal activity in Motion
· Luparello
· Roy - mere possibility not enough

Conspiracy

Intent to Agree
· Lauria - knowledge only for serious crimes
· Proving purpose
· Stake in venture
· No legit purpose (disproportionate volume)
Agreement
· Interstate - inferred from actions
· was there an implicit understanding?
· Garcia
· membership in a gang not enough
Overt Act
· Unless serious
· Some require, some don’t
· Easy to prove, any prep/discussion etc...

Additional Liability for Co-Conspirator
· 1st Test - Intent to Commit substantive crime (MPC)
· 2nd Test - Pinkerton Doctrine - liable for crimes in furtherance of conspiracy that are reasonably foreseeable consequences
· Alvarez limits for
· Minor Players
· Lack of knowledge of reasonable foreseeability
Duration
· Lasts until goal of conspiracy is accomplished or
· All stop acting
· Impossibility not a D (ie gov. can still run stings)
· Abandonment 
· Ends further liability
· Stop acting, and communicate to co-conspirators
· Renunciation
· Manifest renunciation, prevent/thwart conspiracy
· Courts split on whether this absolves already committed Pinkerton liability
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	ACT
	INTENT


	FORCE
	NON-CONSENT
	RESISTANCE
	What mens rea must D have wrt non-consent to be guilty of rape? What role for (reasonable) MOF?

	What is force?
	According to whom?
	Element or evidence?
	· 

	Rusk – Serious physical force, not the taking of keys + resistance = consen

DePetillo – authority/coercion is not force, must be enough physical force

Alston – physical picking up and moving does not meet force (this is ordinary to the sexual act)

Reform

P.A. reform statute– compulsion by physical, intellectual, moral force

MTS reform – penetration is enough force, unwanted sex is rape
	Rusk – shown through force and resistance (without resistance it appears consensual) or failed to resist because of reasonable fear

Reform

MTS – Consent = affirmative and freely given permission (express or implied) to act of penetration

In absence of record, tie goes to rape (burden shifted)
	Many states have dropped this

Rusk – either resist (showing non-consent) or reasonable fear

Alston/Rusk – Resistance or lack because of fear is implicit in force (not in the statute)

Reform

Disregard of resistance, just some kind of force, and non-consent
	Negligence (would a reasonable person have though there was consent)(modern trend) 
vs
Strict Liability (doesn’t matter)(trend in pre-reform)

Pre-reform

Williams – if you use physical force = strict liability

Sherry – knowledge is not the standard,  in no American jurisdiction is the standard knowledge

Reform

Fischer (PA post reform) – still SL if you use actual physical force, if you use Intellectual or moral, then there is a reasonable MoF defense 


Rape Law


	


	
MANSLAUGHTER
	
MURDER

	Mens rea
	civil negligence (rare)
	criminal gross negligence
	Recklessness “Gross Deviation”
	“provocation” or EED (MPC)
	recklessness “plus”; depraved indifference to human life
	premeditation or intentional

	Type of Homicide

	negligent homicide (rare)
	negligent homicide; MPC
	involuntary manslaughter
	voluntary manslaughter
	Depraved Indifference/all other murder
	Premed. or intentional murder

	
Cases/notes












	Williams – any RPP would have taken the baby to the doctor, but would probably this meet “Gross Deviation” standard also.







	Some jurisdictions don’t even have this
	Hall – conscious disregard of a substantial and unjustifiable risk of death or SBH, and a “gross deviation” from the standard of care

Welansky – an ordinary person should be aware of the danger. Fire Exits
	MPC – EED, under reasonable disturbance
Provocation – extreme assault, mutual combat, illegal arrest, injury/abuse of a loved one, discovery of adultery
Girouard – not words
Vs.
Maher – reasonable provocation is a psychological fact issue for jury. Possibly words.
	MPC- Recklessness plus depraved indifference to human life

Fleming – Driving drunk on the wrong side of the road depraved indifference to human life

Malone – Russian Roulette falls here too


	MPC- Intentional

Carroll – intentional = premeditated
No time too short
Vs.
Guthrie – “some period of reflection”

Professor Pillsbury – worst murders not necessarily premeditated (MPC)


Homicide
