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I. ELEMENTS OF A CRIME

A. Actus Reus

1. Culpable conduct required for all crimes
B. Mens Rea

1. Culpable mental state required for all crimes except strict liability
C. Concurrence

1. Required mental state must occur at time of doing prohibited act, required for all crimes except strict liability
D. Causation

1. D must be both the cause in fact and proximate/legal cause of the harm done.

II. ACTUS REUS

A. An act is a physical movement of D’s body.

B. The act must be conscious and volitional

1. This means that not only must the body be able to use the motor skills to do the act, but the mind must also be able to consciously direct the motor skills.

i. So, legal unconsciousness would negate the actus reus requirement because the movements would not be voluntary, conscious movements.

2. Exception: D’s knowledge of impending unconsciousness

i. D can be responsible for acts occurring while unconscious if D knows that he may become unconscious and subjects others to substantial risk anyway.

3. Omission when under legal duty to act

i. General rule: Omission does not support criminal responsibility

ii. Exception: Failure to act when under a legal duty to act. These are:

a. Statutory

b. Contractual

c. Special relationship with victim

d. D begins to assist

e. D creates peril

III. MENS REA

A. This is the culpable mental state required during the commission of a crime.

B. Types of intent

1. Actual intent

i. Where D’s conscious desire is to cause the particular harm, or

ii. Where D does not purposely desire the result, but where the result is so certain to occur that intent can be inferred

2. Gross Recklessness

i. There is objectively a very high degree of foreseeability that harm will result, which D is subjectively aware of.

3. Criminal Negligence

i. There is objectively a high degree of foreseeability that harm will result that D should have been aware of (but is not).

4. Simple Negligence

i. Tort standard

C. Transferred Intent

1. Intent may be transferred between same crimes.

i. The intent to commit crime A upon victim A may be transferred to the commission of crime A upon victim B.

2. Intent may not be transferred between different crimes

i. Exception: Felony Murder Rule/Misdemeanor Manslaughter

a. These are the only situations where intent to commit crime A (the felony) is transferred to the commission of crime B (the homicide). Here, D’s intent to commit the underlying felony/misdemeanor satisfies the intent required for the homicide charge.

D. Types of Intent Crimes

1. General Intent

i. These are crimes that require only one intent

2. Specific Intent

i. These are crimes that require more than one intent. There must be a simultaneous harboring of both intents at time of act. This is never satisfied by criminal negligence

ii. All attempt crimes are specific intent crimes because D intends to do the underlying crime and intends to complete that crime.

3. Malice

4. Strict Liability

i. Actus Reus alone constitutes the crime. There is no requirement of a mental state.

a. Since there is no mens rea requirement, defenses that would negate mens rea are not available

i. Exception: CA allows a reasonable and honest mistake of fact as a defense to statutory rape if the victim is over 14 (they’ve made it into a general intent crime).

b. The only defense to strict liability would be “I didn’t do it”

IV. CAUSATION

A. Cause in Fact (But for causation)

1. The “but for” test is that if A had not happened, the victim would not have been injured in the manner or moment that he was injured.

i. A defense to this could be to show that the victim would have done the act that led to the injury anyway.

B. Proximate/Legal Cause

1. After cause-in-fact is determined, D must also be the proximate cause of the result.

2. Direct and Final Cause without intervening cause

i. All direct and final causes without an intervening cause are proximate.

3. Intervening cause

i. These are causes that occur between the time of D’s cause and the result.

ii. Intervening causes that were not reasonably foreseeable to D become superseding (cut off D’s culpability). So, intervening acts only cut off D’s liability if they were not reasonably foreseeable.

a. Reasonable foreseeability is an objective test based on whether the RPP would have foreseen the harm. However, if D was subjectively aware of risk of the intervening act, it is prevented from becoming a superseding cause.

V. DEFENSES

A. Partial Defenses (that mitigate by negating the mens rea requirement in specific intent crimes)

1. Diminished Capacity by way of a mental infirmity less than insanity.

i. This would be introduced to show either that D lacked the capacity to or did not in fact form the required state because of the infirmity.

ii. Common Law: Diminished capacity precludes the ability to form the required mens rea. D lacked the capacity to form that state of mind.

iii. CA: Abolished this as a defense. However, D may still be able to use DC to show that D never formed the intent, not that D lacked the capacity to form it in the first place.

iv. Mitigation of murder charges

a. MI can mitigate murder 1 to murder 2 if it negates premeditation or deliberation.

b. If MI leads D to form the intent to kill, it may mitigate murder to voluntary manslaughter.

c. If MI is so extreme that D cannot form the intent to kill, it is possible that murder may be reduced to involuntary manslaughter.

2. Diminished Capacity by way of Voluntary Intoxication

i. Common law: D claims that he is so intoxicated that he is unable (lacks capacity) to form mens rea required for the crime.

ii. CA: same as MI

iii. Mitigation of murder charges

a. VI can mitigate murder 1 to murder 2 if it negates premeditation or deliberation

b. If VI leads D to form the intent to kill, it may reduce the murder to voluntary manslaughter

c. If VI is so extreme that D cannot form the intent to kill, it is possible that murder may be reduced to involuntary manslaughter

3. Unreasonable but honest mistake of fact

i. This negates the mens rea requirement if D had an unreasonable but honest mistake of fact that, if true, would have meant what he did was not a crime.

4. Imperfect Self Defense (CA)

i. If D’s belief of need of self-defense is objectively unreasonable but subjectively honest, D is given this defense, which would mitigate murder to voluntary manslaughter.

B. Complete Defenses

1. Unconsciousness

i. Negates actus reus. Since actus reus must be volitional and conscious, D’s legal unconsciousness will be a complete defense to any crime.

a. Exception: D’s knowledge of impending unconsciousness. D would be responsible for acts occurring while unconscious if D knew that he would become unconscious and subjected other to the risk anyway.

b. Exception: Unconsciousness caused by D’s VI or other voluntary conduct.

i. CA: Unconsciousness from VI leading to homicide is involuntary manslaughter because no person should get this drunk, and anyone who does is criminally negligent.

2. Involuntary Intoxication

i. Negates mens rea. This is a complete defense if it causes D to commit a crime he would not otherwise have committed, and D is unaware of criminal nature of acts.

3. Reasonable mistake of fact

i. Negates mens rea. D’s reasonable and honest mistake about facts that, if D were correct, would mean D did not commit any crime.

a. This is not a defense to strict liability crimes with the exception of CA over 14 rape (which has become a general intent crime)

4. Insanity

i. Excuses D’s commission of a crime if present at time of crime’s occurrence.

ii. On the federal level, the burden is on D to prove insanity by clear and convincing evidence (instead of prosecution proving beyond a reasonable doubt)

iii. In CA, the burden is on D to prove insanity by a preponderance of the evidence (>50%).

iv. General definition of mental defect or disease

a. Any abnormal condition of the mind that substantially affects mental or emotional processes and substantially impairs behavior controls.

v. Tests:

a. M’Naghten test (also Federal)

i. T: At the time of committing the offense, D was laboring under a defect or disease of the mind and did not know either:

1. The nature and quality of his acts or

2. That his acts were wrong.

ii. This test is purely cognitive

b. Durham/Product Rule (extreme minority)

i. T: The crime is committed as a product of mental disease or defect

ii. This is the most liberal test.

c. Irresistible Impulse Test

i. T: Due to mental illness, D is unable to control self or restrain urge.

ii. This focuses on volitional conduct. It just tests whether D could control himself even if there was a policeman at his elbow

iii. In this test, D may know acts are wrong (but still couldn’t control himself)

d. ALI/MPC Test

i. T: D is insane if as a result of mental illness or defect he lacks substantial capacity to either:

1. Appreciate the criminality (wrongfulness) of his conduct, OR

2. To conform his conduct to the requirements of the law.

ii. By changing the standard to lacking substantial capacity, it changes the issue from whether D knows right from wrong to whether D lack the substantial capacity to appreciate the criminality

iii. This also changes the knowledge requirement to a broader test of genuine understanding of the consequences of the act. D may know his act is wrong, but may not realize or comprehend why it is wrong.

5. Self Defense

i. There must be an honest and reasonable fear of death or great bodily injury.

ii. Fear must be subjectively honest

a. All jurisdictions require that D’s belief as to the need to defend self must be subjectively honest.

iii. Fear must be objectively reasonable

a. Most jurisdictions require that D’s belief as to need for force be objectively reasonable for a perfect SD claim.

i. A reasonable mistake of fact to the objective and subjective beliefs does not defeat this defense.

b. Minority/MPC: Does not require objective reasonableness, only the subjectively honest belief.

c. CA exception: Unreasonable objective belief plus a subjective honest belief will result in an imperfect SD.

iv. Perceived threat unlawful and imminent

a. Common law/majority: SD is only permitted if the threat to defend against is imminent. No preemptive strikes!

v. Proportionality of response to danger posed

a. The force used by D in SD must be proportional to the level of force threatened against D. If D uses greater force, D’s use of the excessive force is not privileged.

i. Use of deadly force is only permitted in response to threat of deadly force, which includes great bodily harm.

ii. Deadly force is force used with the purpose of causing death or which actor knows is substantially certain to cause death or serious bodily injury.

vi. D was not initial aggressor

a. Generally, D will lose the right of SD if he was the initial aggressor.

i. Mere words are not sufficient to give rise to SD, so if D responds, he will be the initial aggressor.

ii. If D is the initial aggressor, his right to SD may be restored if he successfully and reasonably communicates his withdrawal or retreat and the original victim then responds.

vii. Duty to retreat before using deadly force?

a. Retreat is never required before using non-deadly force.

b. Common law/Majority: There is no duty to retreat before use of deadly force, even if there is a completely safe retreat avenue available.

i. Exception: When D is the initial aggressor, he has the duty to retreat before using deadly force.

c. Minority: D has duty to retreat before using deadly force if D knows of a guaranteed safe avenue of retreat.

i. D is not required to increase danger to himself by retreating, so if the avenue known isn’t safe, D isn’t required to take it.

viii. Right of SD is extinguished by:

a. Use of disproportionate amount of force

b. Victim’s successful and reasonable communication of withdrawal or retreat to D.

i. If the aggressor, after initial act, successfully and reasonably communicates retreat or withdrawal to D, D cannot use SD. If D responds, he becomes the initial aggressor in a new altercation!

ix. Right of SD in own home or on own property

a. There is no absolute right to use deadly force just because someone is on your property.

b. D must show same requirements of regular SD

c. In the minority jurisdictions that require D to retreat before using deadly force, no retreat requirement exists if you’re on your own property.

6. Defense of Others

i. Modern/Majority: Same standards as self-defense.

a. Reasonable mistake of fact does not preclude this defense.

ii. CA/Common Law: Alter Ego Rule

a. If D decides to use force to defend a 3rd party, he is placed in the shoes of the 3rd party, so that you are given the right to defend them only if they had the right to SD themselves. So, if D is mistaken, the defense is not available.

7. Fleeing Felon Cases

i. Law Enforcement

a. Common law: law enforcement could use deadly force to stop FF if there was a reasonable belief that the felon committed the crime.

b. 4th amendment: Law enforcement could only use deadly force to prevent a suspect from fleeing if there was probable cause to believe that the felon posed a danger to the police or others.

i. So if the belief is reasonable but mistaken, the killing/harm is excusable.

ii. The danger need not be imminent.

ii. Civilians

a. Common law: Use of deadly force against FF was justified only if citizen was correct that felon committed the crime.

b. 4th amendment: Civilian is put in shoes of law enforcement, so the requirement is the same. There must be probable cause to believe felon posed danger to him or others.

8. Defense of Property

i. Use of deadly force

a. This can’t be used to defend property

i. Use of deadly force in connect with defense of property is only permitted if there is a reasonable fear of imminent bodily harm (SD requirement).

b. Spring guns never permitted (or guard dogs trained to kill)

ii. Non deadly force is usually allowed

9. Resisting Arrest

10. Duress

i. D is compelled by another person’s use or threat of force to commit a crime.

ii. Basic elements required:

a. Imminent threat of death or great bodily harm

b. Posed against D or close friend/relative

c. Creating fear that would cause ordinary person to yield

d. D did not put himself in the situation

e. D is not claiming defense to homicide

iii. Distinguish from necessity: threat is from another person, not external circumstances.

iv. This defense is not available to D seeking to avoid testifying in judicial proceedings out of fear for personal safety, because then the system wouldn’t work.

11. Necessity

i. D commits a crime out of necessity because it is the lesser of two evils.

ii. Basic elements:

a. D is faced with two bad choices

b. There are no legal alternatives

c. There is an imminent threat

d. D chooses lesser harm

e. D did not create necessity

iii. Again, this is not a defense to homicide

iv. Application to prison escape cases:

a. Specific threat of death, serious bodily harm or sexual attack

b. No time for complaint to authorities or history of futile complaints that render complaining an illusory remedy

c. No time or opportunity to resort to courts

d. No evidence of force, violence or injury to prison personnel or other innocent persons during the escape

e. Prison immediately reports escape to proper authorities when he reaches a point of safety

i. This last requirement makes the defense pretty much a fiction, because D would probably be returned to the same prison, and plus most D’s aren’t aware of these requirements.

12. Consent

i. Applies only to crimes where lack of consent is an element of the charge

ii. Some serious, dangerous or socially disapproved of crimes cannot be consented to as a matter of law.

iii. Capacity to consent is required for the consent to be legally effective

iv. If D is mistaken, defense is still available if victim’s manifestation of consent was both objectively reasonable to believe and D honestly/subjectively believed it.

13. Entrapment

i. Constitutional Entrapment (due process violation)

a. If the government’s conduct is so extreme, outrageous and outlandish, there may be an argument that their use of fruits of such conduct would be a due process violation, and criminal prosecution is completely barred.

ii. Non-Constitutional Entrapment

a. Common Law/Majority: “Subjective Predisposition” test which looks into D’s mind to see if he was predisposed to or had the intent to commit the crime even without government inducement.

i. This defense is only available to innocent people instigated or lured into the crime by the government, where the innocent person would not have done so otherwise. So, “it is only when the government’s deception actually implants the criminal design in the mind of D that the defense of entrapment comes into play”

b. CA/Minority: “Objective Government Conduct” test which focuses not on D’s subjective predisposition, but rather on whether the government’s conduct was likely to induce a normally law-abiding citizen to commit the offense. D’s state of mind is irrelevant.

i. This test looks to see if the law enforcement conduct has created some motive for the crime other than ordinary criminal intent, as where the crime is made unusually attractive by some collateral benefit.

VI. MURDER

A. This is the unlawful killing without justification or excuse of another human being with malice aforethought

1. Malice aforethought is the presence of 1 of 4 mental states and the absence of justification, excuse or mitigation

i. Intent to Kill

a. This is express malice. It is the actual purpose or desire to cause death or conduct that is so certain to cause death that intent may be inferred.

b. This may result in M1 or M2, and usually mitigated to voluntary manslaughter, except in extreme diminished capacity where available.

ii. Intent to Inflict Serious Bodily Harm

a. This will be M2 only, and may be mitigated to voluntary manslaughter usually, except with extreme diminished capacity when available.

iii. Gross Recklessness

a. This is implied malice. This is when D is aware and consciously disregards a high risk of death – the “depraved mind” or “abandoned/malignant heart.”

b. Requires D’s subjective awareness and realization of a high and unjustifiable risk of death to another (and a reasonable person would realize this risk as well).

c. This will result in M2 only and is mitigated to involuntary manslaughter if at all.

d. In order for a gross recklessness M2 to be present, there must be 4 elements:

i. Extremely high risk to human life/safety;

ii. Little or no legitimate social purpose/value

iii. D’s subjective awareness of high degree of risk to human life/safety; AND

iv. Activity, no result, was intentional and NOT an accident.

iv. Felony Murder

a. The intent of the underlying felony is implied/transferred to the homicide (M1 if enumerated statute, otherwise M2).

B. Degrees of Murder

1. First Degree. This includes all murders with premeditation and deliberation but without mitigation sufficient to reduce. Also includes enumerated felonies where a killing occurs

i. Premeditation: This is thinking about it in advance and for a long enough period of time, not just reacting instantaneously.

a. Majority: Requires a certain amount of reflective time or preconceived design to exist, so more than an instantaneous thought required.

b. Minority/CA: Premeditation can be formed instantaneously.

ii. Deliberation: Acting coolly in absence of heat of passion. D thinks about it, reflects on it or weighs the killing with a cool mind and level head.

iii. Mitigation of M1

a. Adequate Provocation.

i. This reduces an intentional killing to voluntary manslaughter (see below for elements)

b. Provocation that does not meet elements required for reduction to voluntary manslaughter.

i. This negates premeditation or deliberation, so it reduces M1 to M2 (CA subjective provocation)

c. Diminished Capacity

i. DC mitigation depends on the extent of the diminution of mental state.

1. This can take M1 to M2 if it negates premeditation or deliberation.

2. If DC leads to form intent to kill, it can mitigate to voluntary manslaughter

3. If DC is so extreme tat D cannot form intent to kill, this can mitigate to involuntary manslaughter.

ii. Imperfect Self Defense

1. This will mitigate M1 to voluntary manslaughter in CA

2. Second Degree. This is any killing with malice aforethought, without premeditation AND deliberation (though you can have one or the other) and without sufficient mitigation to reduce to manslaughter.

i. You can have M2 through:

a. Intent to kill with objectively unreasonable provocation

b. All intent to inflict SBD killings

c. All “malignant heart” killings

d. All other felony murders

3. Depraved Mind: This requires a knowing mind that produces an intended act that is without social value has an objectively unreasonable high risk of human life that D is subjectively aware of and disregards.

i. Elements that will mitigate to involuntary manslaughter

a. Less than an extremely high risk to human life

b. A legitimate social purpose to the activity

c. No subjective awareness of degree of risk

d. Activity done was an accident

ii. Mitigation by diminished capacity

4. Felony Murder Rule

i. Basic Rule: When D or his co-felon cause someone’s death during the commission and in furtherance of a felony, all co-felons are guilty of murder

ii. Who may be guilty: Principals 1 and 2 are liable (since they’re usually present at the scene). Some jurisdictions hold that accessories before the act are not guilty of felony murder if they do not have the specific intent to kill beforehand.

iii. Defenses to Felony murder

a. The only true defense is proving hat the underlying felony was not committed or the felon lacked the requisite specific intent to commit the underlying felony. If there’s no felony, then the FMR is not applicable!

iv. Limitations on types of Felonies

a. Majority/CA: Felony must be inherently dangerous

b. Minority: Felony is dangerous as committed (example: fraud that ended up killing a girl)

v. Merger Doctrine: Felony must be independent

a. Rule: The predicate felony must have some purpose other than infliction of great bodily harm or death. So, if the underlying felony is an integral part or a step towards the homicide, it cannot be the predicate to FM because it merges with the homicide (examples: assault with deadly weapon and assault/battery cannot be used for FM)

vi. Who does the killing?

a. Proximate cause/Minority: Any death that was proximately caused by the commission of the felony is attributable to the felons, whether or not felons directly caused the death (example: victim kills a felon, PO kills another PO)

b. Redline rule/Minority: Deviates a bit from proximate cause. In the case, the dead felon and his co-felon were in flight from a robbery. One of the felons provoked a shoot out and his co-felon was killed by PO. The surviving felon could not be responsible under FMR because, though the death was a proximate cause of the commission of the felony, the killing of a felon was justifiable, so the surviving co-felon can’t be responsible for a justifiable homicide.

c. Agency approach: Pure approach holds that FMR does not apply to a killing directly attributable to the act of someone other than the felons, even if it was caused by the felony

d. Washington/Majority: An agency approach – the felon’s responsibility under FMR should not be dependent on fortuitous circumstances uncontrollable by the felon, so generally the rule should not apply when someone other than the felon or co-felons causes the killings.

i. Exception: If a felon increases or aggravates the risk of death during the commission of the felony beyond that associated with the crime, then felons are responsible for all deaths proximately caused afterwards, even if the felons do not cause the deaths. Examples: using human shields, initiating a gun battle.

1. Felon Suicide exception: if the felon escalates danger and gets shot by the police and the surviving felon had no ability to influence the other felon (like if they were running in opposite directions), the survivor will not be held liable for the decedent’s suicide.

vii. Killing must occur during course of felony.

a. The felony proceeds until felons reach a point of safety (like spending the night at mom’s house). As long as there is flight, felony is continuing.

viii. Killing must further the felony

a. If one felon’s act that causes death is so unpredictable and far removed or outside the common purpose of the felonious enterprise, then the killing probably does not further the felony (example: during a bank robbery, a felon starts raping/kills a woman)

VII. MANSLAUGHTER

A. This includes any criminal homicide without malice aforethought, including misdemeanor manslaughter

B. Voluntary manslaughter

1. Includes the intent to kill or intent to inflict GBH killings mitigated by either adequate provocation, diminished capacity, or imperfect SD.

i. Adequate Provocation

a. Negates malice aforethought

b. Elements

i. Reasonable Provocation. This is provocation that would have given a reasonable person an irresistible impulse to want to kill

1. Mere words usually not enough

2. Repeated provocation usually enough when rekindled

ii. Actual Provocation

iii. Absence of Reasonable Cooling Off Period

iv. Absence of Actual Cooling Off Period

C. Involuntary Manslaughter

1. D’s gross negligence results in death to another, but D is not aware of the risk he posed.

D. Misdemeanor Manslaughter

1. Applies to misdemeanors dangerous to human life or safety

2. Merger does not apply because you cannot mitigate below manslaughter

VIII. THEFT CRIMES

A. Larceny

1. The trespassory taking and carrying away of the personal property know to be that of another with the intent to permanently deprive. Larceny is a crime against possession, not title. If title passes, there is no larceny.

2. Elements

i. Trespassory taking. This is the wrongful taking from the person in rightful possession. The taking is wrongful or trespassory if it is without the true possessor’s consent. If the consent was given by a false representation (like a future promise), it is larceny by trick

a. Common Law: Trespassory nature of taking must be known to D at moment of taking and cannot be discovered later.

b. MPC: Trespassory taking can be developed later – there is no requirement of conscious knowledge of the wrongfulness at time of taking.

c. Intent to permanently deprive formed during continuous trespass is still larceny. This is always the case for MPC, but not for common law unless the person taking it with intent to return knew it wasn’t his in the first place and then forms the intent to deprive.

ii. Carrying away: Requires that D make some movement, however slight, to actually carry the property away from the true possessor.

iii. Of personal property. No real property.

iv. Known to be in another’s rightful possession. D must know, at the time of taking, that the person from whom it is taken has a superior claim to possession.

a. If D is in rightful possession of another’s property, the crime may be embezzlement.

b. Breaking bails exception: Allows D to be guilty of larceny even if he has some right to possession of the property, but exceeds the scope of the right given by the true possessor.

v. With intent to permanently deprive (mens rea). At the moment of trespass, D must intend to permanently deprive the true possessor of the use of the property.

a. This intent may be satisfied if D intends to create substantial risk of permanent deprivation, like taking a car drag racing.

b. Intent to return property is a defense to larceny, since the specific intent of permanent deprivation is an element.

B. Embezzlement

1. The misappropriation of property of another by a person in rightful possession, but not ownership of the property.

2. Elements

i. Conversion of property to ones own use

ii. Of another

iii. By a person in rightful possession. Usually an employee of sorts.

iv. The key here is to identify whether D had returned the property back to the owner (so he’d be committing a larceny) and whether, at the time of rightful possession, he intended to misappropriate that property.

C. False Pretenses

1. Obtaining title to property by a material false representation of a past or present existing fact with intent to defraud the victim.

2. Elements

i. Obtaining title to property

a. Here, the intent of the victim controls. V must intend to hand over title to D, not hand it over because he believes D is a middleman handing it over to a 3rd party.

ii. By Material False Representation

a. Must be a material inducement, and cause V to rely on it.

b. Common Law/Majority: Must be to past or present existing material facts. Under this rule, false promises of future events made without the intent to perform are insufficient for this crime.

c. MPC/Minority/CA: Future promises made without intention of performing may suffice

iii. With intent to defraud victim

D. Robbery

1. Wrongful taking of personal property from the person or immediate presence by force or threat of imminent bodily injury

i. Force must be threatened against the person, not property or objects

ii. Threat must be imminent

a. If threat is not imminent or against property, crime may be extortion

E. Extortion

1. Threat of future bodily harm, public ridicule, etc to obtain a tangible thing or to make someone do or not do something.

IX. KIDNAPPING

A. Technically a false imprisonment with asportation

B. CA rule: There must have been some movement of the victim, and there was an increased risk to the victim.

X. BURGLARY

A. Trespassory breaking and entering into the dwelling house of another in the nighttime with intent to commit a felony or theft therein.

B. Elements

1. Trespassory: non permissive or permission obtained by falsehood/deceit

2. Breaking

i. Common law: there is no requirement that anything e broken. Something must be moved out of the way to facilitate entry.

ii. Moving a door that is mostly ajar is sufficient

iii. Movement can be accomplished indirectly, as with a coat hanger used to unfasten a latch.

iv. While walking through an open door is not suffice, after inside if D moves another obstacle out of the way to get to something, that is the breaking.

3. Entering.

i. D must cross the threshold. This can be either by D’s body parts or by using some instrumentality of the crime to enter.

4. Dwelling House of another

i. People must have lived in the house for it to be a dwelling house, even if they’re on vacation. Model homes do not count

5. At nighttime

i. This is 30 minutes after sunset and 30 minutes before sunrise.

6. With intent to commit a felony or theft inside.

i. This is the mens rea that must be present at time of entry.

XI. PREPARATORY CRIMES

A. Attempt

1. All attempt crimes are specific intent crimes.

i. Requires two intents: intent to commit the act that will get D into the zone of perpetration and intent to continue act until it is complete.

ii. Attempt crimes cannot have unintentional mens rea. So, you can’t have attempted reckless murder or attempted felony murder.

2. All attempts merge into the completed crime

3. Actus Reus: Determining whether D’s acts rise to level of an attempt

i. Mere preparation is insufficient, because Ds acts at point of initial preparation are too far removed from the crime.

ii. Zone of perpetration (two tests)

a. Majority/CA: Dangerous proximity to success. This looks to how close D is to completing the crime. D must be so near its accomplishment that in all reasonable probability the crime would have been committed but for timely interference.

b. MPC: Substantial step. This looks backward to how much D has done, not how much is left to complete. The goal of the test is to look at D’s overt and verifiable acts and see if they sufficiently show D’s serious intent to commit the target offense.

4. Defenses to Attempt Crimes

i. Voluntary Abandonment

a. This is not a defense in dangerous proximity jurisdictions.

ii. Impossibility

a. Common law/Majority: Legal impossibility is a defense. D cannot be guilty of attempt that was impossible under the circumstances to commit.

b. MPC: eliminates legal impossibility as a defense.

c. Factual impossibility is not a defense. This is where D simply believes some facts to be true and they are not (example: D tries to forcibly steal wallet from pocket but there’s not wallet – he’s still guilty of a robbery).

B. Solicitation

1. Recruiting, encouraging, directing, counseling or inducing another to commit or join in the commission of a crime. All you need is the asking plus the specific intent to have V commit the crime.

2. Requirement of corroboration

i. Generally some form of corroboration is required since this is a crime of words and can get out of hand.

ii. CA: Must be 2 witnesses to the solicitation or one witness and corroborating circumstances.

iii. A meeting of the minds is not necessary. So, someone soliciting a cop who doesn’t intend to complete the crime can still be guilty.

a. If there is a meeting of the minds, the solicitation merges into a conspiracy.

XII. VICARIOUS LIABLITY

A. Accomplice, accessory, and aiding & abetting liability. These all mean the same thing but there are varying degrees of abettors:

1. Principal 1st: This is an actual perpetrator of the physical acts of the crime

2. Principal 2nd: This person is not engaged in physical acts of the crime itself, but is at or near the scene of crime and assisted in its commission.

3. Accessory before the fact: He aided or helped prepare for the crime, but isn’t at the scene

4. Accessory after the fact: He’s first involved after the crime occurred but helped by emotional support, escape, assisted the felons.

B. There is no separate charge of vicarious liability. 1st, 2nd, and accessories before the fact will be guilty of the crime committed. An accessory after the fact is charged just as that title.

1. Principals do not need to be caught/convicted for accomplices to be convicted.

C. Elements

1. Intent to assist in facilitation of substantive crime’s success and

2. Act of encouragement or assistance.

i. Mere knowledge of unlawful activity plus assistance does not generally constitute if D does not have a stake in the outcome. 

a. If D has an interest in the criminal enterprise, it is sufficient basis for inferring intent

b. Exception: Mere knowledge plus assistance is sufficient for serious crimes even without proof of intent to assist

ii. Accomplice liability of a neutral supplier

a. Intent of the supplier of goods/services used to engage in criminal activity may be established by:

i. Direct evidence of intent to participate, or

ii. Through an inference that he intends to participate based on

1. Special interest in activity or stake, or

2. The aggravated nature of crime itself.

3. Actus reus: act of encouragement or assistance

i. Mere presence and association is insufficient

ii. Presence with intent to facilitate or assist is sufficient

iii. Direct participation is not required – omission may suffice.

a. For example, a group of guys watching somebody be raped may be liable because, though they don’t do anything, their presence may make V think she has nowhere to go and is more frightened by the presence.

4. Scope of Liability

i. Accomplice liability is limited to planned acts or contemplated crimes that D purposely intended to facilitate or knew would be highly foreseeable.

a. Since accomplice liability requires intent to aid, the scope of D’s liability as an accomplice should extend only so far as D intended to aid and assist. Example: D intended and planned to serve as lookout for a burglary. D knew that the 1st principals were unarmed. While in the store, a principal found a gun and shot someone. Lookout accomplice should not be liable because he did not have the specific intent to kill (though the opposite was held in Kessler). If D KNEW of armed robbers, he may be guilty.

XIII. GROUP LIABILITY

A. Conspiracy is an agreement between two or more person to purse unlawful objectives or commit a crime or series of crimes.

1. Conspiracy never merges into the completed offense.

2. Elements

i. An agreement

ii. Some slight overt act in furtherance of the conspiracy (unless otherwise stated)

a. The act can be something as small as calling the 7-11 to see what time they close

iii. Intent to agree (meeting of the minds)

a. An agreement with unknown parties is allowed – all that is required is that each member realize he is agreeing with others to commit the crime (usually what happens in chain conspiracies)

iv. Intent to purse the unlawful objective

3. Parties to a conspiracy

i. A statutory victim cannot be a member to conspiracy (Gebardi)

a. However, all parties to the conspiracy need to be capable of committing the substantive crime. So, a non-bankrupt person may be guilty of conspiring to conceal assets from a bankruptcy court, even though he’s not capable of being guilty of the actual crime, which requires one to be bankrupt.

ii. Common Law Wharton Rule: there is no conspiracy if limited to a minimum number of possible people required to commit the crime. 

a. An agreement by 2 people to commit a particular crime cannot be a conspiracy where the crime is of such a nature as to necessarily require participation of 2 people for its commission (like dueling).

b. Exception: WR does not apply if more than the minimum number requires participate in the crime.

4. Chain Conspiracy: intent plus knowledge links unknown members

i. The intent to participate plus the knowledge of the other essential elements of the conspiracy (without identity knowledge) puts D into a conspiracy with the other unknown members.

ii. Example: drug sales. The drug smugglers know that someone must be selling and sellers know that someone must be smuggling, and everyone is interested in the outcome that the drugs are sold, so they’re all a part of a chain conspiracy. (Same with moonshine)

5. “Wheel” or “Hub and Spoke” Conspiracy: All potential conspirators are linked to a single middleman (the hub).

i. If the separate spokes are connected to each other by some common interest in each other’s success, then they are in a single wheel conspiracy since the spokes are connected to each other.

ii. If all of the spokes as are individually and separately connected to the hub without any common interest, then there are many separate conspiracies (with the one guy in common).

6. Scope of Conspiratorial liability

i. Pinkerton Rule (Federal)

a. Every member of the conspiracy is liable not only for the crime of conspiracy, but also for all substantive offenses committed during the course of the conspiracy by any other member that were the reasonably foreseeable result of the conspiracy and done in furtherance of the conspiracy’s objectives, whether or not he knew of their commission.

i. Example: Conspiracy of drug smugglers selling in SF. It’s reasonably foreseeable that one might go selling in Oakland, and all other conspirators will be liable for those extra sales.

b. Limitation: Pinkerton is not retroactive. A conspirator who comes in later in the game is not responsible for those acts committed before he entered the criminal enterprise.

ii. MPC: Rejects Pinkerton, stating that it goes to far because one person could be responsible for hundreds of crimes he has no idea about.

7. Withdrawal as a defense

i. Every single member of the conspiracy must be notified of the withdrawal.

a. This must happen ahead of time – one cannot tell the other conspirators that he’s out right before they walk into the bank they’re about to rob.
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