I. The 4th Amendment 
a. Fourth Amendment: the right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized
i. Only applies to government officials, and only within the US
1. Must be a government actor (police officers, teachers, etc.). Essentially not a nosey neighbor, or private security guard. 
b. Three Important Points about 4th Amendment


i. S/S are technical and legal terms, not common sense terms

ii. If the gov’t conduct is not a S/S, the 4th Amendment does not apply to it (i.e. end 4th Amendment analysis) 

iii. If the conduct is a S/S, the 4th Amendment applies ( prohibits “unreasonable” S/S 

1. Determining what is unreasonable ( cost/danger weighed against the benefit 

2. True meaning of reasonable S/S – the warrant model: a reasonable S/S is one conducted with/pursuance to a warrant; subject to a few narrow exceptions 

c. 4th Amendment Analysis Comes Down to Two Questions:
i. Was there a S/S?
1. NO ( No 4th Amendment Analysis 

2. YES ( Was it reasonable?
a. S/S conducted pursuant to a warrant OR fall under an exception?

i. YES ( Reasonable 

ii. NO ( Unreasonable (4th Amendment violation; evidence will be excluded from court)

II. What is a search?
a. Eavesdropping

i. Invited vs. uninvited gov’t ear 

1. Invited ( not a search because there is no expectation of privacy’ assume the risk that someone will let the gov’t listen in 

a. E.g. friend wears a wire

2. Uninvited ( it is a search (Katz)

a. Most statutes go beyond these rules and generally require the gov’t to have a warrant even if “invited” ear ( then statutory violation and not a Constitutional issue

3. Talking in public? Answer is fact driven ( E.g. talking loudly with lots of people walking by versus talking quietly, turning backs to others, stopping talking

ii. Katz v. US (1967) 

1. **Katz sets forth one of the current tests for what is a search. Katz has been augmented by the Jones test. Q of what is a search is determined by either the Katz test or the Jones test

2. Facts: Katz was convicted under an eight-count indictment, charging him with transmitting wagering info by telephone from LA to Miami/Boston.

a. Trial court: At trial the gov’t was allowed to use telephone conversations of Katz, which they recorded by attaching an electronic listening and recording device to the outside of the public telephone booth from which he placed his calls.

b. Appeals: appeals court affirmed. Holding that because there was no physical entrance into the area occupied by Katz. 

3. Holding:

a. Old Rule: physical trespass into a constitutionally protected area 

b. New Rule: the 4th Amendment protects people not places. 
4. Analysis: Katz sought to exclude listening ears, not eyes, when he entered the telephone booth and had a reasonable expectation of privacy when he entered it. Court held that the 4th Amendment covers not only tangible items, but also recording of oral statements overheard without any technical trespass under local property law. Although the gov’t limited its scope of search and seizure, it did not get prior judicial approval, which is required by the 4th Amend. There are a few exceptions, but none apply here. 

a. Protects people not places ( what a person knowingly exposes to the public is not protected

i. Test is in Harlan’s concurrence
b.  Two-Part Test Analysis:

i. Subjective EP 

ii. Objective EP
5. Concurring Opinions:

a. Harlan ( creates two-part test to determine if there was a search:
i. Person exhibited an actual (subjective) expectation of privacy, and 

1. I.e. subjective expectation of privacy 

2. Did the person take steps to preserve something as private or knowingly expose it to the public 

a. E.g. clothing on the street ( no search while on the street; clothing in closet ( expectation of privacy 

b. E.g. license plate number ( no search

c. E.g. marijuana in front window ( not a search to see it

ii. That expectation is one that society is prepared to recognize as “reasonable” 

1. I.e. objective expectation of privacy ( does society regard this expectation as reasonable? 
2. Objective analysis:
a. Reasonable person 

b. What should society look like? (I.e. would a democratic society expect garbage or a phone booth to be private?)

3. What the court thinks is reasonable 

iii. *Usually resolved on objective prong 
6. Dissenting: Amendment is written with a focus on tangible items. You can describe future conversations in order to support a warrant. 
b. Searches of Trash
i. California v. Greenwood (1988)
1. Facts: Police suspected Greenwood of drug trafficking. They collected his garbage, which was left in opaque bags in front of his home from the garbage collector and found items relating to drugs. They used the items found to support a warrant to search the home.  Found drugs, arrested him. Greenwood is out on bail and is dealing drugs again. Need another search warrant so go through the trash again, which again showed drug paraphernalia. 
2. Analysis: Respondents deposited their garbage in an area particularly suited for public inspection and, in a manner of speaking, for public consumption, and for the express purpose of having strangers/relinquishing the property to a third party. Thus there could be no reasonable expectation of privacy.
a. Was there a S/S?
i. Subjective EP? 
1. Did Greenwood take steps to preserve something as private? YES ( opaque bag; tied up bag
ii. Objective EP?
1. NO ( no reasonable EP in what you knowingly expose to the public. Here, it was exposed because it was on the curb and they knew others could go through it. 
2. Third party doctrine: no reasonable EP of information conveyed to a third party

a. Most criticized doctrine in crim pro
b. Think about the qualitative (e.g. public vs. police going through garbage) and quantitative (e.g. able to hire private disposal?) difference in exposure 
b. No search ( therefore, no reason to go on in analysis to ask if it was reasonable
3. Holding: there is no reasonable expectation of privacy in what a person chooses to discard. 
4. Dissenting ( Brennan): scrutiny of another’s trash is contrary to commonly accepted notions of civilized behavior. A container can support a reasonable expectation of privacy may not be searched, even on probable cause, without a warrant.
a. The container of a garbage bag should be afforded no less protection that another container, just because the person uses the bags to discard rather than to transport personal effects. 
b. The only part of the bag that was visible was the outside of the opaque bag. 
c. Greenwood shouldn’t be faulted for leaving his trash out when he is required to do so 
d. Relinquishment to a third party is not sufficient – think of mail carriers
c. Third Party Doctrine
i. Smith v. Maryland (1979)

1. Sets forth the model for the third party doctrine  

2. Facts: Patricia McDonough was robbed. She then began receiving threatening and obscene phone calls from a person who identified himself as the robber. McDonough had identified a car near the scene of the robbery, a 1975 Monte Carlo, which later drove by her home after the caller asked her to go outside. Police saw the car and the man who matched the description and traced the license plate to petitioner, Michael Lee Smith. The police had a pen register placed on the phone number of Smith for calls placed from him home phone. They did not get a warrant. The pen register revealed that on March 17 the petitioner placed call to McDonough’s phone. Based on this evidence police secured a search warrant for Smith’s home. The police obtained a phone book, which had been marked with the victim’s name. 

a. Pen register: records all numbers dialed from a phone line. 

3. Analysis: 
a. Does Smith has a subjective EP in the numbers he dials? And if so, does society recognize that expectation as reasonable? 


i. No subjective EP ( no steps to preserve numbers as private, people don’t expect numbers to be private 

ii. No objective EP ( 3rd party doctrine, know phone companies track these numbers and keep them in their ordinary course of business 

b. Using Katz to analyze the subjective and objective EP. First begin by specifying precisely the nature of the state activity that is challenged, which here is the installation and use of a pen register. Pen register is different than a listening device as in Katz because it only obtains the numbers dialed, not the content of the communication. Thus, the question is whether the petitioner has a REP of the numbers dialed from his home phone. 

i. Reject that there was a REP for numbers dialed from home phone because:

1. No EP in numbers dialed – the phone company records numbers dialed for billing purposes and detecting fraud and other legitimate business purposes; users know they must convey this info to phone companies 

a. The site of the call is immaterial for this analysis because the numbers dialed was not REP.

2. Even if there is a subjective EP, it is not one that society is willing to accept – no legitimate expectation of privacy in info one voluntarily turns over to third parties 

4. Holding: 
a. Main reason ( Third party doctrine – no objective EP in info a person knowingly gives to a third party. 
i. When Smith used his phone, he voluntarily conveyed numerical info to the telephone company and “exposed” that info to its equipment in the ordinary course of business. Thus, he assumed the risk that the company would share than info with policy.
b. Secondary reason (not focus) ( limited capacity/non-intimate – it is just numbers
i. Only compiling the numbers you dialed, not listening in on the info.
ii. **Mosaic theory: the whole is greater than its parts. It becomes intimate and revealing when you can collate things that are just numbers over time.  

c. Some courts have focused on the “in the normal course of business” part of the holding 

5. Dissent (Stewart): a telephone call cannot be made without the use of a telephone company. The electronic conversation must be transmitted, yet the court has held that is protected. Phone numbers dialed could reveal the identities of the person and places call and reveal intimate details of a person’s life, and thus should be protected. 

6. Note: Still good law, but statutory change, which created a law that required court orders (1986) ( would seek statutory relief if violated, not constitutional relief. May be installed without court order for 48 hours in an emergency involving immediate death or serious bodily injury (under Patriot act). 
d. Open Fields
i. Open fields doctrine – permits police officers to enter and search a field without a warrant. 

1. Open fields are not “effects” within the meaning of the Fourth Amend. “Effects” is less inclusive than “property” and cannot be said to encompass open fields.

2. Open field is a bright line rule and not a case-by-case determination of the facts of the case 

ii. Oliver v. US (1984) – Importance is that it reaffirms “open fields” doctrine

1. Facts: police received reports that Oliver was growing marijuana on his property. Two police officers went to the farm to investigate. Oliver had a locked gate with a “no trespassing” sign. A footpath led around one side of the gate. Officers walked down the footpath and found a field of marijuana over a mile from Oliver’s home. 
2. Analysis: 

a. Uses Katz to determine if it is a search. 

i. Subjective EP: Yes, Oliver had a locked gate; no trespassing signs

ii. Objective EP: No, which means it is not a search. 

1. Two main reasons for no obj EP:

a. Public exposure ( accessible to public in a way that the home is not; not covered) 

b. No intimate detail ( open fields do not provide the shelter the 4th Amendment is supposed to protect 

b. Factors to consider re whether a search infringes upon individual privacy: 
i. Intention of the framers of the Constitution (i.e. protect sanctity of the home);

ii. Uses to which the individual has put a location (i.e. access by public); and 

iii. Our societal understanding that certain areas deserved the most scrupulous protection from government invasion (i.e. no social interest in protecting privacy of open fields)
3. Holding: The gov’ts intrusion upon the open fields is not one of those “unreasonable searches” proscribed by the text of the Fourth Amendment. Individuals may not demand privacy for activities conduct out of doors in fields, except in the area immediately surrounding the home. 

4. Dissent (Marshall): Police officers entered private property and saw something used to incriminate property owner from a vantage point not accessible to the public 

a. Factors to consider fall into three categories:

i. Positive law 

1. Property rights reflect society’s recognition that a person can act as they wish on certain areas and should be considered in assessing objective REP. 

2. The police officers conduct would be criminal trespass and thus supports a reasonable expectation of privacy 

ii. Nature of the space

1. Here the space was privately owned woods and fields that are not exposed to public view – take solitary walks, agriculture business, meet lovers etc. 

2. More ambiguous places can help be discerned by the steps a person takes to protect the land as private 

iii. Public interest 

b. Rule should be ( private land marked in a fashion sufficient to render entry thereon a criminal trespass under the law is protected by the Fourth Amendment 

c. Issues with the court ruling: 

i. Police officers will have to make on the spot judgments about how far the curtilage extends 

ii. Litigation on what is undeveloped vs. open field exception 

iii. Opens areas for no protection that should have it 

iii. Dunn [Didn’t read but has rule for curtilage]

1. Curtilage: area immediately surrounding the house 

2. Test for what is curtilage ( the area that is so intimately tied to the home that it should be placed under the home’s protective umbrella

a. Four factors to consider in determination (not determinative, but should be considered in determining if it is something that we want under the protective umbrella of the home):

i. Proximity of the area in question to the home – the closer to the home, the more likely it is to be curtilage (e.g. porch, backyard) 

ii. Whether the area is included within any enclosure surrounding the home (e.g. within a fenced area) 

iii. Use of the area – things we associate with the use of the home (e.g. use backyard where family gathers)

iv. Steps taken to preserve privacy – least significant because it is almost never enough (think of Oliver – no trespassing signs, locked gates, etc.) 

b. Process of elimination of anything that is not house or curtilage.

iv. Three Main Points Re: Open Fields Rules:
1. People have a REP in their house, and in the curtilage, but not in their open fields

2. If an area is considered curtilage based on the Dunn factors, it is a search for the police to physically enter on it (both under REP notion or trespass) unless they have a license to do so 

3.  It is not a search for the police to physically enter (i.e. trespass) and observe an open field

e. Aerial Searches
i. California v. Ciraolo (1986)

1. Facts: police received an anonymous tip that Ciraolo was growing marijuana in his backyard. The yard was surrounded by an outer 6-foot fence, and an inner 10-foot fence, and thus, the police could not see the yard. The police secured a plane and flew over the area within navigable airspace at an altitude of 1000 feet. The officers were trained in recognizing marijuana and did identify marijuana plants in the space. A search warrant was issued based on the tip and observations from the plane. Police conceded the area was curtilage.

2. Analysis: 

a. Was it curtilage? ( b/c of the close proximity of the field to the home, it is within the curtilage here. Thus the question remains whether naked-eye observation of the curtilage by police from an aircraft violated an expectation of privacy that is reasonable. 

b. What a person knowingly exposes to the public, even in his home, is not a subject of Fourth Amendment protection

i. The observation of the area took place is navigable airspace and in a physically nonintrusive manner 

c. Subj EP – Yes, because of the fences around the enclosed area. Thus, focus on the objective prong.

d. Obj EP – No, because it is knowingly exposed to the public (public disclosure doctrine) ( any member of the public in that airspace could have seen this 

i. Quantitative argument: how often are airplanes flying in that space at that level 

ii. Qualitative argument: what is the actual level of public exposure (i.e. how much can you actually see; different types of observation) 

3. Holding: Ciraolo’s expectation that his garden was protected from such observation is unreasonable and is not an expectation that society is prepared to honor. ( not a search because of exposure to the public 

4. Dissent (Powell): presence or absence of physical trespass is constitutionally irrelevant. The Court’s reasoning is flawed: the actual risk to privacy form commercial or pleasure aircraft is virtually nonexistent; in common experience many people build fences by few build roofs on their backyards. Court fails to acknowledge the qualitative difference between police surveillance and other uses made of the airspace.
ii. Florida v. Riley (1989) – No majority opinion 

1. Facts: Riley lived in a mobile home on 5 acres of rural property. A greenhouse was located 10-20 feet behind the home. Two sides of it were enclosed, it was covered by opaque and clear coverings. It had a “no trespassing” sign on it. Police received an anonymous tip, and because the investigating officer could not see the greenhouse contents from road, he procured a helicopter, which flew 400 feet above the home and he was able to see what he thought was marijuana growing. From this, he obtained a warrant.

2. Analysis: The greenhouse was within the curtilage of the home. The helicopter flew where it was legally allowed and helicopters flying in that area are not so rare where Riley would have a REP from that vantage point. 

a. Focus on whether airplane was in legal airspace. Likened it to public sidewalk. 

b. *Dicta – also mentioned that the helicopter did not observed intimate detail, created undue noise, wind, dust or threat of injury (last paragraph of the plurality).

i.  Other ways to look at these factors: 

1. Doesn’t matter 

2. The importance is the use of the airspace has to be sufficiently routine. Tangible ways to assess whether it is sufficiently routine.

3. Precursor to the Jones and Jardin test ( might be better to deal with these cases under physical intrusion/trespass theory 

4. The factors are part of the REP test and the trespass test. Fit into the REP test when you look at the reasonable use of the space. And also relevant for the trespass test. (Probably most relevant for us in this class*)

3. Holding: Rule of aerial surveillance generally not a search. But two explanations:
a. Whether the police are in legal airspace ( no search if in legal airspace because you are just in space where public could be and thus, exposed it to the public (public exposure principle) 

b. Might depend on routineness of those public airways – whether the use of the airspace is sufficiently routine?

4. Concurring (O’Connor): writes to clarify the standard from Ciraolo. Believes the plurality focuses too much on compliance with FAA regulations. The facts that a helicopter can observe the curtilage without violating FAA regulations does not itself mean that an individual has no REP. The proper analysis is whether there is sufficient regularity of air travel that the person’s expectation of privacy is one which society is prepared to recognize. 

a. Focus on how often that airspace is used. Because you could have legal airspace that is rarely used. 

b. Concurred because she felt the ∆ had the burden to show that the airspace was sufficiently rare, which he did not, thus found it was not a search 

5. Note: No explanation in the plurality or concurrence of what is considered routine or rare 

6. Dissenting (Brennan): cannot agree that one knowingly exposed an area to the public just because a helicopter could see it. It is not conceivable that the average member of the public would hire a helicopter to view the area. Proper question should be whether public observation of Riley’s curtilage was so commonplace that Riley expectation of privacy in his backyard could not be considered reasonable. Believes the plurality’s opinion was colored by distaste for what he was doing. 

a. Agree with the basic principle is not legality, but routine of operation. But dissented because they believe the state should have the burden to show that the airspace is sufficiently routine and thus has no REP. Felt that the state would have better access to this info. 

7. Dissenting (Blackmun): should not depend on the fact that the helicopter was flying under FAA regulations. Would impose that proving contrary facts necessary to show that Riley lacked a reasonable expectation of privacy of helicopters flying at 400 feet. 

a. Agrees with Brennan’s dissent, but would remand to allow the parties to present information. Prior, they didn’t know they needed to present certain information. 

f. Thermal Imagery
i. Kyllo v. US (2001)

1. Facts: based on a tip that he was growing marijuana police officers scanned Kyllo’s home while sitting across the street from the front and back. They detected extraordinary heat in the garage. Warrant was issued based on tips, utility bills, and thermal imaging. Police went into the home and found and seized 1000 marijuana plants 

2. Analysis: a thermal detector detects heat coming from a home, comparable to a microphone which picks up sound emanating from a home. Court considers future developments in technology. 4th Amend has never been tied to measuring the quality or quantity of the info obtained. 

a. Thermal imager reveals things inside the home, and the home is afforded more protection. The court said everything in the home is intimate 

b. Crux of the case is that the information is revealed not through what a person could see standing on the street; it is a technology that is not generally available 

c. Deciding a case based on the premise of technological advances 

3. Holding (5:4 split in decision): Wanted to create a bright-line rule. Where the gov’t uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a “search” and is presumptively unreasonable without a warrant 

a. Technology that merely enhances the senses by use of a commonly available device is not a search  

i. Under REP test if a police office stands on the street and uses binoculars it would not be a search. It wouldn’t transform into something we deem a search 

b. Raises questions of: What if thermal imaging becomes a general public use? The court does not address what a commonly available device is. 

4. Dissenting (Stevens): thermal imaging passively measure heat emitted. Could have been detected by other sense (seeing heat come off, noticing home is warmer). Too focused on future technology and not on the presently use technology. Does not address how much use is general public use. 
5. Takeaway 

a. It is a search to use a thermal imager 

b. General principles? Police can use commonly available technology without it changing the search analysis. If they use things not commonly available it can be said to infringe on people’s expectation of privacy 

g. GPS 
i. Cases before Jones, discussed in the case, which both involve beepers placed on drums of chemicals when they were in the possession of legitimate chemical sellers and believed they were doing it for the purpose of buying drugs. Police put the beeper on it so they could track it and see where they were making drugs. Decisions don’t say how long the police followed the drums. 

1. Knotts 
a. Beepers – was tracked along a public road and stopped at the home

b. Holding: not a search to monitor the movements on the public roads based on the public exposure doctrine.

2. Karo (84)

a. Tracked while it went home, in the home, and then when it again left the home 

b. Holding: it was a search to monitor the beeper in the home 

ii. Rule before Jones: [When PO place GPS with permission of owner] it is NOT a search to monitor it [for a few hours or so] on public roads because that is information exposed to public, but it is a SEARCH to use beepers to monitor items within home. 

1. [] for facts of case, but not clear at time if they were significant to holding 

2. Question: are those facts significant to the holding 

iii. US v. Jones (2012) 

1. Facts: Jones, an owner of a nightclub, was suspected of trafficking narcotics. A warrant was given to place a GPS on his car based on investigative techniques including visual surveillance, installation of a camera pointed a the front door, pen registers, and wiretapping of his cell phone. A warrant was issued for installation within 10 days in D.C. On the 11th day and in Maryland a GPS was installed, and the police tracked Jones for the next 28 days. A multiple count indictment was charged against Jones and his co-conspirators. Essentially the gov’t, without a warrant, put a GPS on Jones car. 

2. Holding (9-0 that it was a search) (Scalia): a search occurs when the gov’t physically occupies private property for the purpose of obtaining information (trespass test). 

3. Analysis: 

a.  4th Amendment is connected to property law, and trespass. 

b. REP test has been added to, not substituted, the common law trespassory test 

i. Not rejecting Katz, and it is not even adding a test. 

c. Too difficult to identify how long is too long for it to constitute a search 

4. Concurring (Sotomayor): Agree that it is a search when the gov’t physically invades personal property to gather information. Thus, it is an irreducible constitutional minimum. Concurred in trespass test. Said it would be a search under Katz, which the others get into to. 

a. Wrote to say that Jones would be a search even under Katz. Her concern was about future technology, such as monitoring without any trespass (e.g. pre-installed GPS devices) 

b. The monitoring made it a search because of the type of information gathered, not necessarily the time period even though that is important (i.e. even short surveillance can be considered a search). Rejects the idea in Knotts that it is a question of exposure to the public. Amount of days and exposure to the public is not determinative, but concerned about gathering information that you can put together to get intimate details of a person’s life ( mosaic theory 

c. There should be a reevaluation of the third party doctrine (e.g. pre-installed GPS; police ask the third party to share info that the party exposed to them) 

i. But doesn’t really say what we should do about it

5. Concurring (Alito): Agree, but has issue and believes court is basing decision on 18th century case law. Should be based on whether there was a REP in long-term monitoring of the movement of the vehicle he drove. Concur solely under Katz and reject the trespass test.

a. Issue because trespass laws may vary state to state (marital property impact) 

b. Issue because could lead to incongruous results (e.g. GPS for two seconds is a search, but following and monitoring for weeks is not) 

c. Co-exists with Knotts, distinction because here it was long-term surveillance and in Knotts it was short-term 

i. Long-term takes a lot more manpower and money and you cannot always do that and because of this you have a reasonable expectation of privacy. Almost any police unit can monitor for a couple days. 

ii. Not about whether society is willing to devote resources because of the particular crime, but more about the police capabilities 

d. Question then becomes how long is too long? They don’t articulate where that line is, but do say that they know this is over the line 

i. Look at length of time and type of crime 

ii. Suggests that this might be best for the legislation  

6. Summary of Jones:

a. 9-0: is a search under facts of Jones

b. 9-0: installation of device without monitoring would not be a search
i. No REP in area under car

ii. No trespass – must be installation and monitoring 

c. 5-4: installation and monitoring is a search no matter length of time of monitoring under the trespass theory (Scalia; Sotomayor) 

d. 5-?: long term monitoring even without installation is a search under the Katz REP test
i. Alito concurrence – long/short term test based on crime/police capability 

ii. Sotomayor – if creates mosaic 

iii. Others = ? maybe not a search; no definitive conclusion but suggests wouldn’t be a search (Scalia opinion: “our cases suggest even long term isn’t search because no REP in travelling on public thoroughfares) 

e. 5+ likely short term monitoring not being a search under the Katz REP test (Alito)

i. Sotomayor – so long as doesn’t create mosaic 

ii. Scalia – suggests even long term monitoring may not be a search under REP test; embraces Knotts concept – a person has no REP when trevalling on the public thoroughfares 

h. Dog Sniff Searches
i. There is no overall answer from the Supreme Court to whether it is a search if the police use drug-sniffing dogs. The court has ruled on some specific cases: U.S. v. Place; Illinois v. Cabelles; Florida v. Jardines
ii. US v. Place (1983) 

1. Analysis: analysis was done under Katz (Jones had not been decided yet)

2. Holding: a dog sniff of closed luggage is not a search 

a. The sniff does not expose non-contraband items that otherwise would remain hidden from public view. The sniff only disclosed the presence or absence of narcotics; even though information is conveyed, it is limited. 

i. Well-trained dog is important because a well-trained dog is only able to identify contraband ( new idea that a device that only detects contraband is not a search

b. Why not a search: 

i. Because no REP in contraband. Society does not recognize as reasonable a person in protecting contraband private. 

1. Different than aerial searches because this device is only capable of detecting contraband. 

ii. The manner of obtaining the information was not physically intrusive. Air sniff outside of the luggage. 

iii. Illinois v. Cabelles (2005) 


1. Facts: ∆ was stopped for speeding on an interstate highway. An officer of the Drug Interdiction Team overhead the call into the station and went to the stop with his drug sniffing dog. The dog alerted at the trunk. The officer searched the trunk and found marijuana. ∆ was arrested. The entire incident lasted less than 10 minutes. 

a. Challenging the stop, not the seizure (car WAS seized) 

b. Arguing that evidence was fruit of illegal seizure b/c police exceeded the permissible scope of stop by using the dog 

2. Analysis: 
a. Was there a search? Yes, going into the trunk is a search (under trespass and/or REP)

b. Was search legal?

i. Auto exception: the PC was the dog sniff, thus the question is whether the dog sniff was a legal search.

c. Any interest in possessing contraband is not legitimate, and thus any government conduct that only reveals possession of contraband compromises no legitimate privacy interest. 

d. Distinguishable from Kyllo, because there the thermal detection revealed lawful activity and there is an expectation that lawful activity will remain private. 

3. Holding: Not a search – a well trained dog that can only detect contraband; not physically intrusive. 

a. Used of well-trained narcotics-detection dogs in a public place– one that does not expose non-contraband items that otherwise would remain hidden from public view – during traffic stops, generally do not implicate legitimate privacy issues 

4. Dissenting (Souter): 

a. Would hold that using the dog for the purposes of determining the presence of marijuana in the car’s trunk was a search unauthorized as any incident of the speeding stop and unjustified on any other ground.

b. The infallible dog is a creature of legal fiction and thus the sniff alert does not necessarily signal hidden contraband and can reveal lawful activity where there is an expectation that it will remain private

5. Dissenting (Ginsburg): 

a. No aide was requested at the traffic stop. 

b. It is dispositive that the dog sniff did not lengthen the duration of the stop.

c. Under Terry any investigation must be reasonably related in scope to the circumstances which justified interference in the first place

iv. Florida v. Jardines (2013) 

1. Facts: police received an unverified tip that Jardines was growing marijuana. One month later a detective and his drug-sniffing dog went to Jardines residence and sat outside for 15 minutes. He noted that no one had entered or exited; there were no cars, and no activity. He and the dog approached the home (on the curtilage). The dog began to “bracket” and sat down in front of the door, which indicates the presence of marijuana. 

a. Based on the dog sniff test the detective obtained a warrant, and searched the home finding marijuana plants. 

b. Florida Supreme Court said it was a search under Katz

2. Analysis: 

a. Officers entered the curtilage of the home, which is at the very core of the 4th Amendment. However, it does not prevent all searches on private property (think open fields). 

i. Court doesn’t do Dunn analysis of curtilage, just deems it curtilage

ii. There is a license to enter private property (e.g. Girl Scouts), but cannot exceed that license, as one is done here. To see if it was outside the license look to the norms and customs. 

b. Here the porch is a constitutionally protected place, and thus the question becomes whether it was accomplished through an unlicensed physical intrusion? 

i. Officers don’t have to “shield their eyes” but this is done when it is not intrusive and had no permission to enter

ii. The knocker at the front door has a limited license on the property 

iii. It is not customary to bring a drug sniffing dog when going to knock on someone’s door ( exceeds the scope of the license (i.e. not normal custom) 

3. Holding (5-4 decision) (Scalia): The gov’ts use of trained police dogs to investigate the home and its immediate surroundings is a “search” within the meaning of the Fourth Amendment. 

a. Relied on Jones 

i. Not just a physical intrusion but an unlicensed intrusion 

ii. Some license to intrude on the property by the public 

b. Two key points to recognize from Majority opinion:

i. Uses Jones test – doesn’t reject Katz, but say it is an additional test 

ii. Doesn’t tell us much about what the trespass test means – leaves more questions than answers

1. If relying on Jones, why don’t they use the word “trespass,” but instead use the word “physical intrusion” or “physical invasion” ( not sure what to make of this 

4. Concurring (Kagan): agrees, and use analogy of someone coming to your porch with binoculars and peering in. 

a. Applies the Katz test (i.e. would apply either)

i. Said it was exactly like Kyllo because the gov’t used a device that was not commonly available to the general public to ascertain details of a home otherwise not attainable (i.e. not exposed to the public) 

1. Why aren’t dogs commonly available? Because people aren’t using it in the same was as police, or the training of the dogs is not common (i.e. the average dog does not detect drugs) 

2. Might say the even if the dog was on the street and sniffing, that would be a search because it is not about a trespass, but about using a super-sensitive device 

3. Is it really like Kyllo? Because the device is only capable of detecting contraband, unlike a thermal imager which can detect other intimate details of a person’s life and “when the lady of the house takes her sauna.” Potentially a link to Kyllo which says any info inside the home is private 

b. Are Place and Caballes still good law? 

i. Yes, because neither case had a physical intrusion, which is likely needed under the trespass test, and thus, would have to be analyzed under the Katz test 

5. Dissenting (Alito): 

a. Two major issues:

i. Court’s decision is based on putative rule of trespass law 

1. Officer simply went to the home with a dog which is not against custom or the law 

2. The officer took a customary route – same as would be used in a “knock and talk”; only took 1-2 minutes; another officer identified the smell

3. Trespass law doesn’t distinguish between visitors (e.g. Girl Scout vs. salesman) 

4. Certain customary rules which officer followed:

a. Cannot go off path; may not linger; limited to customary amount of time to approach the door, knock and pause to see if they are home ( these extend to police 

5. No law to support that dogs make a trespass 

ii. There was no REP in odors emanating from a home 


1. Clearly not with odors smelled by humans, and there should be no distinction 

2. Kyllo is best understood under the idea of new technology and there were differences ( public street and no trespass 

6. Does the Jardine trespass analysis make sense? 

a. Police can still do a knock and talk without it being a search. If the police officer smelled marijuana, it would be ok, because it is a part of the licensed intrusion. 

b. But if the police officer went at midnight, would that be ok? No, because it is not part of the licensed intrusion, which comes from norms. 

III. Searches Overview:

a. Basic Rule: a search occurs under the 4th Amendment either under Katz or Jones test (**do both on exam). Longer terms ( a search occurs under the 4th Amendment if the police infringe on a person’s expectation of privacy that society regards as reasonable or if the police physically intrude without license (trespass) onto a constitutionally protected area for the purpose of obtaining information.
b. Jones/Trespass Test

i. Rule: a search occurs if the gov’t physically intrudes a Constitutionally protected area without a license for the purpose of obtaining info. 
1. Four Things We Know For Sure:
a. It is a trespass to install a GPS device, without the consent of the owner, AND to monitor it (Jones)

b. It is not a trespass to pre-install the device (i.e. before it is purchased) or to install it with the consent of the owner or to install it but not monitor it. 
c.  It is a trespass, and therefore a search, for the police to go onto the curtilage (including front porch) with a drug sniffing dog with intent to gain information about the inside of the home 
d. It is not a trespass to make a licensed intrusion on the property, presumably even with the purpose of trying to obtain info (i.e. knock and talk) 
2. What don’t we know?
a. Whether it is a trespass test (legal test) or a more factual test of physical intrusion or invasion 
b. If it is trespass, do we rely on trespass at the time of the 4th Amendment adoption?
c. It is some sort of current trespass rule?
c. Katz/REP Test 

i. Two-Prong Test from Harlan’s Concurrence:
1. Subjective prong: did the person exhibit a subjective expectation of privacy 

a. Focus on two issues/questions:

i. Did the person try to preserve the information as private? Take steps versus knowingly expose it to the public.

1. Ex. In Katz, noted that Katz went into the phone booth, shut the door, and spoke quietly. In Oliver, he built a fence and put up signs. In Ciraola, he built a fence 

ii. What did the person know or expect about privacy? 

1. Ex. in Smith, everyone knows that phone numbers are not private. No steps you can take, just know it is not private. 

2. Objective prong: is the ∆’s subjective EP one that society recognizes as reasonable? 

a. Obvious overlap between the two

i. Ex. no subjective EP in the clothes you wear in private, and would also say that it would fail objective prong for the exact same reason 

1. If Q arises like this on exam, could spend short time on subjective and essentially combined them. 

ii. Almost always everything comes down to the objective prong. Courts will often concede that even if there is a subjective expectation of privacy, there is not an objective one 

b. Five principles to help understand the objective prong (some can also be used for subjective prong)
i. Public exposure doctrine: what a person knowingly exposes to the public is not a search (e.g. clothes you wear, license plate, marijuana plant in front window, driving down the street) ( no subjective or objective expectation

1. Two sub-points:

a. True even if only theoretically possible to observe. In most circumstances, you don’t have to show that the public actually goes there, sees it, etc.
i. Seen in Greenwood (garbage case); person on utility pole; front walk that is not often used

b. Rule seems to be true even if exposure to public is not voluntary (i.e. have no real choice); essentially a knowing exposure, rather than voluntary (e.g. must wear clothes; must have a license on your car; required to put garbage on curb) 

2. Arguments against public exposure doctrine:

a. The exposure while theoretically possible, is so rare, the person should still be deemed to have a REP 

i. Seen in aerial surveillance (Reilly) – the possibility of exposure is not enough, but must be show that it is so rare or so routine that the person does or does not have a REP 

ii. Seen in GPS (Alito) – while theoretically possible, if not likely to happen should still have a REP; long term surveillance should be deemed a search under REP test, because even though police could theoretically follow someone for 24 hours a day for a month, but are very unlikely to do so because of resources (also look at for what type of crime) 

iii. Should show not just theoretical, but rather, likely 

b. Even if you expose something to the public, if it is a qualitatively different type of exposure, and therefore you should still have an objective expectation of privacy 

i. The public observation is different from the police observation (e.g. aerial – police surveillance vs. public flying over commercially; scavengers go through garbage differently than police) 

c. Mosaic argument – you have exposed small discrete segments of your life to the public, but the compilation of those segments should be considered a search 

i. Issues with argument: at what point does it become a mosaic; not adopted by Supreme Court 

ii. Third party doctrine (both prongs, but used more predominately with objective prong)

1. Theory: no objective expectation of privacy in info exposed to third parties. 

a. Why? You assume the risk that they will give info to others, including the gov’t, when you reveal info to a third party 

b. Theoretically applies to bank records, medical info etc. – can be changed via statute 

2. Cases: Greenwood (garbage), Smith (pen register), eavesdropping 

3. Arguments against: 

a. Technology makes us so dependent on third parties 

i. Limit/distinguish: people aren’t aware that info is collected or maintained by the third party 

b. Information isn’t collected or maintained in the normal course of business 

i. Limit/distinguish: if suggested that not normal course of business; if not, say “we could argue…need to do research” and if not in the normal course of business then argue that third party doctrine should not apply 

c. Information didn’t actually go through the third party 

i. Hypo on garbage of police going in to get the garbage, rather than waiting for third party, trash company, collecting it, and then getting it from them 

iii. Perceptions of the police can be enhanced by generally available technology under the REP test 

1. Theory: adding technology that is generally available does not make police activity a search, if it wasn’t a search to begin with; society wouldn’t view any expectation as reasonable of observing property with generally available enhancements (e.g. flash light, binoculars) 

2. Case: Kyllo (thermal imager) 

3. Raises the question of what is a commonly available enhancement

a. Common definition is common use, how many sold etc., but don’t know how many need to be sold in order to be considered common general use 

4. Argument:

a. Besides not a generally available enhancement 

b. Whether or not the device is used in the same way (whether or not generally available) 

5. Under trespass you would ask whether the technology alter the license under which they are able to enter the property (e.g. going on property and looking through window with binoculars – look at social norms) 

iv. Nature of the information obtained may matter (almost exclusively to objective prong)

1. Two ways nature may matter:

a. Not a search if the police activity is only capable of detecting contraband 

i. Society doesn’t recognize as reasonable a person’s interest in keeping contraband private (one caveat might be in the home – dissent)

ii. Look at dog sniff cases, chemical testing of drugs 

b. Non-intimate nature of the info may matter (never full Supreme Court approval, only pops up in cases; only cursory mention in exam) 

i. Not worth of privacy protection if not intimate (Smith – “it’s just numbers”; internet cases; Oliver – open fields growing crops) 

ii. Issues: why assume that it has to be intimate info? How do you define intimate? Everything in the home is intimate contradicts the idea that we only protect intimate info. Mosaic theory can come into play. 

v. Nature of the intrusion may matter
1. Police activity may become a search if behavior is too physically intrusive 

2. Cases: Riely (plurality – stirring up dust, wind, etc); dog sniffing (Place, Caballas) – dog is sniffing the air, not going in the car or ripping apart luggage)  
IV. Seizures
a. When is a person seized? 

i. When do you cross the line between consensual encounter and it becomes a seizure? (United States v. Mendenhall (1980)

1. Facts: Sylvia, a 22 year-old African-American female, was seen disembarking a flight from L.A. by two DEA agents who were at the airport for the purpose of detecting unlawful traffic of narcotics. The agents believed Sylvia acted consistently in a characteristic manner of a person smuggling narcotics. The officers approached her and asked her for identification, which she provided. The ID she had did not match her plane ticket. The officers asked if she would be willing to come to the office to answer a few questions, which she consented by following them (not clear if there was an oral consent). At the office they asked if she would consent to a search and she said yes. A female officer came in and took her to a private room and again asked if she consented. Sylvia did and then undressed. She had two small packages of narcotics 

2. Analysis: Gov’t concedes its agents did not have a warrant or PC to believe Sylvia was carrying narcotics, but states that they had consent for the search.

a. Police had no intention of letting her go, but the court said their intent didn’t matter because they didn’t tell her. Look at from the perspective of the ∆

b. Concourse: it was on public concourse, the officers were not in uniform and did not display any weapons, and they requested, not demanded information

c. Office: could be argued as a violation. Have to look at the totality of the circumstances. Gov’t has burden of proof.

d. Person: Since there was no impermissible seizure of person, it was not unlawful.


3. Holding (Stewart): definition of seizure ( a person is seized if a reasonable person under the circumstances would believe that he or she was not free to leave.


a. You are not restrained if you are running from the police

b. E.g. several officers, displaying a weapon, physical touching, use of language or ton indicating compliance is required 

c. As long as the person remains free to disregard the questions and walk away, there has been no intrusion upon that person’s liberty or privacy as would under the Constitution require some particularized and objective justification

d. Decision is not affected by the fact that the respondent was not expressly told by the agents that she was free to decline to cooperate, for the voluntariness of her responses does not depend upon on her having been so informed

4. Dissent (White): the conclusion is inconsistent with our recognition that consent cannot be presumed from a showing of acquiescence to authority. There was no reasonable suspicion for the stop, besides how any normal traveller would look. Cannot stereotype because someone is coming from a city with a lot of drugs. 

ii. Subsequent cases

1. Florida v. Bostick: Police boarded a bus and asked permission to search bags. Held that the test was not whether a reasonable person in his situation would have felt free to leave but whether a person would feel free to decline the officers’ requests or otherwise terminate the encounter. 

2. US v. Drayton: no seizure when three police officers boarded a bus and asked the passengers permission to search their bags. 

3. Brendlin v. CA: passengers are seized when they are riding in a car stopped by police officers. Thus, a passenger may challenge the constitutionality of the stop. 

iii. Under seizure rule ( Factors to consider when assessing whether a reasonable person who feel free to leave (*most important):

1. *Show of authority 

a. # of officers / blocking 

b. *Tone of voice 

c. *Display of weapons 

d. *Physical restraint 

e. Handcuff 

2. Situational factors

a. Alone or with people

b. Location 

3. Subjective Factors of Person

a. Race

b. Gender

c. Education 

d. Class 

4. *Possession of Items

5. *What was said

iv. Factors from when conduct goes from only needing “reasonable suspicion” to needing “probable cause” (PC):

1. Time
a. Critical factor of Terry stop

i. Terry Stop: a temporary short suspension in order to confirm or deny their suspicion; brief investigative stop

b. What does brief mean? Can be no longer than necessary to confirm or dispel their suspicion 

i. 20 minutes is a good ballpark, but not a rigid rule; look at the nature of the circumstances 

1. Factors to consider when assessing whether longer seizures were still valid 

2. Did ∆ do anything to delay stop (e.g. give false name, evade)

3. Circumstances outside police control (e.g. bringing victim to identify suspect, but there is traffic)

2. Coerciveness of the Stop

a. Handcuffs or guns do not transform a Terry stop into a de facto arrest if reasonable under the circumstances 
3. Movement

a. Moving a suspect may escalate a valid stop into a de facto arrest 
i. Mendenhall: moved from concourse to private room 
ii. Movement to a police station (strong evidence)
iii. Why was movement made? 
b. When is property seized? 
i. Property has been seized when there is a meaningful interference with a individual’s possessory interest in the property 

1. Interfere with ability to use, control, or possess property – even if a short time  
a. Move the property 

i. What about if there is some movement of an item? E.g. take suitcase from carousel and bring it upstairs to subject to dog sniff. Could be a seizure. If person is standing, waiting and cannot leave, it is a seizure. If they haven’t left the plane, it is harder to argue. 
ii. Move luggage from carousel to floor for dog sniff. Probably deemed not meaningful. 
b. Alter the property 

i. Break open the lock ( seizure 
ii. Old GPS that drew from battery of car ( seizure 
V. The Requirement for Probable Cause

a. Probable Cause 

i. Warrant Model

1. S/S is reasonable when conducted pursuant to a warrant, subject to a few narrow exceptions 

2. Two issues to determine a warrants validity:

a. Probable cause 

b. Execution

ii. Introductory Notes:
1. Definition of PC: a totality of the circumstances (TC) test, under which you ask – is there a fair probability that evidence will be found in a particular place at the time of the search? 
2. PC is:
a. The Constitutional standard ( the only standard mentioned in the 4th Amendment.
b. The only standard for a warrant. 
c. Probably the most important topic in the 4th Amendment. Nearest and dearest to the framers’ hearts. 
d. A lesser standard than reasonable suspicion 

3. Obj or subj standard? I.e. actually acted because of that PC or if PC objectively exists 

iii. Five ways PC is so important
1. PC determines the start of a search ( cannot search until you have PC
2. Can’t search if PC is stale. 
a. Never stale: child porn and weapons 
3. PC determines the end of a search

a. E.g. if authorized to search for a gun, search is over when the gun is found (even if that person brings it to them at the door)
4. PC limits what you can seize under the warrant 
5. PC limits the scope of where you can search 
a. Theoretical limit in a lot of cases (e.g. drugs can almost be anywhere) 
b. E.g. 55” TV – cannot look in underwear drawer; can only look where the item may be 
b. What is sufficient belief to meet the standard of probable cause? I.e. how do you determine the reliability that there is a fair probability that evidence will be were it is supposed to be? 

i. Where info comes from:

1. Confidential informant

2. Citizen complaint 

3. Police observation 

ii. How do we evaluate the information? – Need Both 

1. Basis of knowledge (how do they know/get the info) – probably not enough on its own
a. Reliable and unreliable ways of knowing 
i. Reliable ex: bought drugs from suspect; saw suspect sell drugs; sold drugs to suspect 
ii. Unreliable ex: hear that suspect bought drugs
2. Veracity (are they a truth telling person/have they been accurate) – probably not enough on its own
3. Known as the Augilar-Spinelli two-part test (how Supreme court dealt with issue of what is PC before Gates)

a. First – Basis of knowledge: was the informant credible – was it likely that he or she was telling the truth?

b. Second Veracity: was the information reliable – was it likely that the informant had knowledge? 

c. Courts became concerned that if we only use rigid test, there will be an issue with anonymous tips/confidential informants and not being able to issue warrants. This lead to the Gates test. 
c. Illinois v. Gates (1983) 

i. Facts: The police received a highly detailed anonymous tip that the defendants were trafficking drugs. The police, following up on the tip, observed the defendants conducting specific activities, which were outlined in the tip. On the basis of the tip and the defendants’ corroborating activities, the police obtained a search warrant. Upon execution of the warrant, the police found drugs, weapons and other contraband in the defendants’ automobile and home.


1. Could not have gotten a search warrant just based on the letter, because there is no basis of knowledge or veracity. So the police needed to investigate. 

ii. Issue: can a W be issued on the basis of an anonymous tip where there is no indication of the informer’s “basis of knowledge,” if the information contained in the tip is corroborated with police findings?

iii. Analysis: “Credibility/reliability” and “basis of knowledge” of an informant are very relevant in determining the value of a tip. These elements alone do not form the entire basis of inquiry in deciding whether probable cause exists. So long as the magistrate had a substantial basis for concluding a search would uncover evidence of wrongdoing, the Fourth Amendment is not violated.

1. The tip failed the current test of Aguilar-Spinelli, which the court rejected that test because it was too rigid. Used totality of the circumstances, of what the probability is that the items will be found in that place, at that time. 

2. Court states that the prongs (basis of knowledge and veracity) are factors to be considered. Should not give each prong an independent status. Court says that strength in one prong can make up for deficiency in the other. But must still have something on each prong. Can also look at outside things to bolster each factor. 

a. Here, there is nothing in the letter stating how the C.I. knows what she knows, but there are specific details of future events 

b. Bolstering a tip:

i. Detail about future events that are not easily predicted suggests a reliable B of Kn. 

ii. Told the truth about some things, give reason to think that they have told the truth about other things 

3. Bare bones affidavit is not acceptable (e.g. My C.I. tells me that Dean Waterstone sells drugs) 

d. Rule Summary
i. Gates is the current test and provides definition of PC and gives some guidance on how to determine PC by using the totality of the circumstances 

1. B of Kn and veracity are relevant, but not determinative (most courts still use two prong test because they weren’t sure what it meant)

a. Can bring in outside factors to bolster those prongs

b. Can presume basis on knowledge off details of future events 

c. Should balance the two prongs – strength in one can make up for weakness in the other, but still need something on each prong 

ii. If you are going to consider B of Kn and Veracity, how do you show it? 

1. B of Kn – could be: Stated in the affidavit, absent that, we could use things like detail about future events that are not easily predicted

2. Veracity – four ways: 

a. Reputation (e.g. priest) 

b. Track record (e.g. C.I. has given info on 5 separate occasions and all times have been accurate) 

c. Consequences (e.g. declarations against interest)

d. Corroboration of at least some facts as true (e.g. Gates) 

iii. Reality check

1. Reason we don’t know much after Gates is because of the good faith rule 

2. Good faith rule: If the police rely on a warrant, the evidence won’t be suppressed if they relied in good faith 

3. Courts go to the good faith exception first, so rarely does the court get into whether there was enough PC for the warrant 

e. Whren v. US (1996)

i. Facts: A truck stopped at an intersection for an unusually long time attracted the attention of a vice-squad officer patrolling a “high drug” area of D.C. When the police officer made a U-turn, the truck turned and sped off. The officer caught up with the truck, and forced it to pull over. The officer went to the truck and immediately saw two bags of crack cocaine.

1. Officers said they pulled them over for a traffic violation, not an investigative stop 

2. ∆ argued that the seizure was unlawful 

a. ∆ argued that a reasonable police officer would not have pulled them over for the traffic violation in that situation 

i. I.e. would a reasonable police officer in the situation have pulled them over for the reason given; here, ∆ argued that officers were plain clothes and not on traffic patrol 

b. Thought that the real reason for arguing is racial profiling. But court had previously made clear that they didn’t want to go into the subjective idea of what a police officer is thinking ( ∆s knew they couldn’t raise a purely subjective argument 

ii. Analysis: “For the run-of-the-mine case . . . there is no realistic alternative to the traditional common-law rule that probable cause justifies a search and seizure.”

iii. Holding: No. The petitioners’ argument was that a new standard should be imposed for such circumstances: “whether a police officer, acting reasonably, would have made the stop for the reason give.” The court cited extensive precedent that showed, regardless of the “pretext” of the officer’s action, an arrest “would not be rendered invalid” and that a “lawful postarrest search of the person would not be rendered invalid by the fact that it was not motivated by the officer-safety concern that justifies such searches.”

1. Court rejects ∆’s suggestion for a case, because the court thinks it is almost the same as a subjective test, because it is hard to tell what a reasonable police officer would do. And they say it doesn’t matter, because if there is some objective fact for the stop, then it is justified, no matter what was in the police officers mind.

a. Bottom line ( *pre-textual arguments will almost always fail; will not listen to an argument of the police may have cause to pull someone over, but the real reason they pulled them over is x

i. Only need objective criteria for pulling someone over 

VI. Execution of Warrants
a. 4th Amendment does not mention execution, but court has held that the reasonableness requirement applies to the execution. So the police must execute the warrants reasonably. 

b. Four Rules Governing Reasonable Executions:

i. Police must knock and announce before entering a home when executing a warrant, unless you have reasonable suspicion of threat of physical violence, or reasonable suspicion that evidence will be destroyed, if you announce. 

1. If no one answers, they may forcibly enter. 

2. Why? Privacy in the home (i.e. indecent). Protection of the police (i.e. people might think they are a robber). Decrease the fear of the occupants. Prevent destruction of property. 

3. Opposition – Destruction of evidence. Safety for police (i.e. people know police are coming and give time to arm themselves). People might flee. 

4. Requirement of 4th Amendment unless there is an exception 

ii. After you knock and announce you must wait a reasonable time before forcibly entering. 

1. Reasonable time is based on the circumstances 

a. E.g. police waited 15 seconds to enter. Court held it was reasonable because it was a small apartment, in the middle of the day, and the evidence was easily destructible. 

iii. The exclusionary rule does not apply to know and announce violations

1. Hudson – if police violate any of these knock and announce rules (4th Amendment violation), the evidence will not be excluded 

a. Thus, reason there are not tons of lawsuits of these violations, because doesn’t exclude evidence. 

b. Reason they held this was the idea that there is no deterrent effect. Police have no incentive to wait. Too great a remedy for the type of harm that occurs. Here they have permission to go in and have the means to get the evidence. 

2. Key – still Constitutionally required (i.e. on bar exam), just no relief via the exclusionary rule, and thus, no motivation 

iv. The police can detain occupants of the premises when executing a search warrant ( automatic right (i.e. don’t need reasonable suspicion) 

1. One of two times where the police can seize without PC 

2. Michigan v. Summers
a. Three justifications for rule:

i. To prevent flight in case evidence is found 

ii. To minimize risks to law enforcement (main reason) 

iii. To facilitate an orderly search 

3. Raises question of:  Who is an occupant of the premises? 

a. Anyone on the premises (home and curtilage) during the execution of the warrant 

i. Cannot detain an occupant once they leave the premises (e.g. occupant who left the home and detained down the street – unlawful detention)

VII. Exceptions to the Warrant Requirement 
a. Exigency  
i. Basic idea – the police should not be required to get a warrant if there is no time to get a warrant. Still requires PC ( just because you don’t have time does not mean you don’t need PC. 

1. E.g. police walking down the street and hear a gun shot ( exigency

2. No exigency example – no time to get a warrant because on their lunch break 

ii. Three types of Exigency:

1. Hot pursuit

a. Rule – Police may enter a home without a warrant when in hot pursuit of a fleeing felon (can’t be for a crime which jail is impossible; but whether misdemeanor or felon matters is pending) 

b. What is hot pursuit? 

i. Classic example is car chase and felon runs into their home 

ii. Contrast with non-pursuit – investigating bank robbery and 3 months later find out who did it. Need to get a warrant. 

c. What is the scope of the hot pursuit doctrine?

i. *The scope of the search/seizures of what the police can do is tied to the exigency. Once the exigency ends the search must end. Then the search must end, or use another exception. 

d. Three limits of hot pursuit: 

i. Time – must be prior to or contemporaneous with the discovery of the suspect you are pursuing 

1. E.g. run in after suspect running from the police, the police can search the entire house where the suspect might be; once they find the suspect they must stop the search. 

2. Other exceptions that might kick in SILA (search into lawful arrest); PSD (protective sweep doctrine); consent 

ii. Space – limited in space to looking anywhere a person can be 

1. E.g. closets, under beds, but not in drawers (some courts in dicta will allow officers to look if there is an issue with weapons, but not really persuasive)

2. Can seize any weapon or evidence while looking for the subject. Not seizing under hot pursuit, but under the plain view doctrine, as long as looking in places where a person could be. 

iii. Nature of the offense 

1. Can’t go in if it is a “minor” offense which they define as non-jailable offenses (e.g. getting ride of one marijuana joint where it has been de-criminalized; jay-walking; parking ticket) 

2. Does it have to be a felony?

a. Misdemeanor? Probably. 

b. Misdemeanor with no jail time? Not answered

i. Some courts say no 

ii. Some courts say police should be able to chase someone who is evading them no matter what the crime 

c. On exam ( not clear 

2. Destruction of evidence
a. Police can enter a home without a warrant if they have PC to believe evidence will be destroyed if the leave to get a warrant 

i. S. Ct. phrasing: Police can enter a home without a warrant if they have PC to believe evidence is in the process of being destroyed if the leave to get a warrant ( most courts don’t take it literally that the evidence must be in the process 

b. Standard = PC 

i. Higher because entering without a warrant 

c. How do you show evidence is likely to be destroyed?

i. People inside with motive to destroy the evidence 

ii. Sounds of imminent destruction (e.g. toilets flushing; running around is not enough, would have to be more specific)

iii. The nature of the evidence (i.e. how likely is it to be destroyed, value, amount and size) 

d. Cases often arise because of “knock and talks” 

e. Limits to Exigency
i. Time – not clear when exigency ends 

ii. Space – limited to PC of where evidence is being destroyed 

iii. Nature of the offense – can’t enter home without warrant to preserve evidence for a non-jailable offense  

3. Public safety
a. Police can enter the home without a warrant if the police have objectively reasonable belief that the safety of the public or individual is threatened 

b. PC is the likely standard (PC that someone is in distress) 

i. Safest to view as PC standard, but possible courts will lower it 

c. Limits are like any other exigency 

i. Time – once you render aid to some degree the exigency ends 

1. Mincy – undercover drug buyer; after entered to rendered aid and suspects removed, cops stayed for four days cataloguing evidence ( evidence not admissible 

ii. Space – only enter space where aid is needed 
iii. Nature of the offense – basic idea of minor offense is true here 

1. Ongoing violence is never minor

d. Note – meth labs are inherent public safety dangers and can always enter without a warrant

iii. Brigham City, Utah v. Stuart (2006)

1. Facts: The police responded to a call regarding a loud house party at 3AM. Upon arrival, they heard shouting from inside. They observed two juveniles drinking in the backyard, which they then entered. Through the window they could see an altercation inside where four adults were attempting to hold back a juvenile. The juvenile swung and hit an adult, which caused blood to be drawn. The adults then continued to try and hold the juvenile down to the point where the fridge was moving behind him. The police officer opened the screen door, and announced himself. No one responded, so he went in and announced himself again. 

2. Holding: the police may enter without a warrant if there is a reasonable basis to believe that an occupant of the home would be endangered were they to wait to obtain a warrant before entering 

a. Analysis: Exigency overrules the need for a warrant when there is a need to assist persons who are seriously injured or threatened with such injury. 

b. ∆ argues that the police were more interested in arresting people than helping. Court stated that subjective motivation is irrelevant

c. ∆ argues that conduct is not serious enough to warrant entry, but the case they cited was about preserving evidence, which is not a reason for exigency, and is different than here.  

d. Entry was reasonable because of the circumstances: 3AM, loud party, heard altercation outside, juveniles, saw scuffle 

e. Officers had an objectively reasonable basis for entry and their entry was reasonable: announced themselves 

b. Plain View Doctrine

i. Key to understanding this doctrine – the plain view doctrine is a seizure doctrine ONLY (i.e. would never use to justify a search) that justifies warrantless seizures 

ii. Two Requirements

1. Accessibility – lawful intrusion into the area where the item can be seized i.e. must be in a lawful position) 
2. Evidence must be immediately incriminating, essentially means you have PC that it is evidence or contraband 
iii. On exam ask: (1) lawfully able to access? And (2) immediately incriminating for PC
c. Automobile Exception
i. History – Carroll vs. US (1925) 


1. Facts: gov’t agents had description of old roadster that had been involved in transportation of illegal substances. Car went by matching the description. The car was stopped and searched. They ripped up the upholstery and found bottles of liquor. 
2. Holding: The S. Ct. upheld the search including the ripping of the upholstery. 
a. Created two requirements: 
i. (1) PC to believe that there was evidence or contraband in the car; and 
ii. (2) Exigency – obtaining a warrant wouldn’t be practical. If they left to get a warrant the evidence would be lost. At the time they couldn’t do a public arrest and the concern was that the car would be driven off. 

ii. Current rule as construed today: you have to have PC plus exigency but exigency is assumed because cars are deemed inherently mobile even if not readily mobile 

1. Five points about the inherently mobile part:

a. Presence or absence of driver is irrelevant to searching the car 

b. The arrest of the driver is irrelevant (i.e. can still search after the driver is arrested) 

c. Applies even to cars at the police impound lot (i.e. even once impounded and in police custody) 

d. Applies even if the car has some mechanical problems (i.e. flat tire; missing parts) 

i. Car has to reasonably appear to be functioning (e.g. if the hood was open and engine was clearly missing)

e. Driveway or garage? Would analyze whether being in the driveway or garage was allowed, not the question of the search (i.e. were they lawfully there or within the license). Garage would almost always be an issue because of access to the garage. 

2. Exigency is essentially a fiction. The court does not care about true exigency in the auto exceptions. 

a. Why? Why are cars treated so different than a house? Addressed in Carney 

iii. Elements:
1. PC 

a. Should always say: “PC to believe there is evidence or contraband in the car” 

b. Can gain PC by smell, tip, observation, investigation, 

2. Exigency 

a. Exigency is sometimes ignored as an element (PC is always required) 

b. Exigency is presumed in the read mobility of the car 

iv. California v. Carney (1985)

1. Facts: a DEA agent had received an uncorroborated tip that an occupant of a motor home, Carney, was trading sex for marijuana. The agent watched as a young man went into the home, and stayed for 1¼ hours. The agent approached the young man who told him that he had received marijuana in exchange for sexua1l contact with Carney. The agent had the man return to the trailer and when Carney answered the door, the police identified themselves as police officers. Without a W or consent an officer entered the trailer and saw marijuana, plastic bags, and a scale. Carney was taken into custody and the agent took possession of the motor home. A subsequent search revealed additional marijuana. 

2. Issue: Should we consider the use of the car? 

a. Issues of considering the use: 

i. How do you determine the use? 

ii. Definitional question of what would constitute home use? If definition isn’t clear, how do police officers know what to do? 

iii. What about criminals (i.e. could buy a car and do the minimum to make it considered a home) 

b. Arguments for considering use:

i. People who live in their car. Disadvantage for someone who can afford to live in a home. 

3. Rule: Automobile exception – privacy interests in an automobile are constitutionally protected, but there is an exception for searches without a warrant 

4. Analysis: 


a. Reasons for exception for autos: element of mobility, expectation of privacy is less with vehicles, increased regulations and inspections required, no ability to escape public scrutiny/essentially open to public, purpose is for transportation 
b. Scope: vehicle used on highways, or if readily capable of such use and is found stationary in a place not regularly used for residential purposes, 
c. Why motor homes fall into exception: home is readily mobile, it is licensed for street use, serviced in public place, subject to regulations and inspections 

5. Holding: Motor home treated like a car, thus automobile exception applies to motor homes. 

a. If motor home has dual function of home/car ( treated like a car. 

b. Even if the automobile has been taken to the police station, and thus was not movable, the automobile exception still applies. 

v. Scope

1. Rule: Police can search anywhere intrinsic to the car that could hold the item for which you have PC 

a. Note – PC is the key to defining the scope of the search

i. E.g. If you have PC to have drugs in the car, they can search anywhere that drugs could be found. If PC for 35” TV, then can only look where that TV could be found. 

b. Intrinsic to the car – any part included in the car; including breaking things open (i.e. can destroy) 

vi. Law Pre Acevedo​, which has been overturned

1. Rule depended on where PC attached:

a. If PC attaches to a container “coincidentally” put in car (i.e., no PC to search car otherwise, PC “attaches to container”) PO can search car without a W for that container – need W to search container

b. If PC attaches to a car and find container – can search car without A W and open that container, and any container that would hold item you have PC for 

2. Lots of problems arose from these rules, and thus Acevedo created a new rule 

vii. California v. Acevedo (1991)

1. Facts: an officer in California received a phone call from a DEA agent in Hawaii, stating that they had seized a package containing marijuana that was addressed to J.R. Daza in CA. The package was shipped to the California officer, who verified its contents. The officer then brought the package to the post office and had them notify the recipient who arrived and accepted the package. Darza took the package home. One officer left to get a search warrant. Shortly thereafter Richard St. George arrived and left with backpack. The officers search him and found 1½ pounds of marijuana. Later, Acevedo arrived and left with a brown paper bag. He placed the bag in the trunk of his car and started to drive away. Fearing loss of evidence the officers, in a marked police car stopped him, opened the trunk and the bag and found marijuana. 


a. PC attached to the bag, which was coincidentally put in the car (i.e. couldn’t have searched the car as it drove up) 

2. Rules: 

a. IF PC to search a car, either because you have PC to believe evi or contraband is somewhere in car, or because you have PC to believe a container has evi or contraband has been put in car, you can search the car for the item and open and containers or parts of the car that may hold that item without a W

3. Analysis: prohibiting police from opening immediately a container in which the object of the search is most likely to be found and instead forcing them first to comb the entire vehicle would actually exacerbate the intrusion on privacy interests. 

4. Holding: the police may search without a W if their search is supported by PC (overturned Sanders).
5. Dissenting: this ruling enlarges the scope of the auto exception 

6. Notes:

a. US v. Di Re: held that passengers could not be searched without PC simply because the auto was lawfully stopped by police

b. Wyoming v. Houghton: held that police do not violate the Fourth Amendment when they search a passenger’s personal belongings inside an automobile that they have PC to believe contains contraband 

i. There is no basis for distinction among packages or containers based on ownership ( when there is PC to search for contraband in a car, it is reasonable for police officers to examine packages and containers without a showing of individualized PC for each one (e.g. purse of passenger in a car) 

viii. Implications of Acevedo
1. Great irony – bags outside the car have more protection than when inside the car 

a. E.g. if police stopped Acevedo before he got in the car. How can he search that bag? Theoretically they wouldn’t have any justification to search it without a warrant. They could have seized it, but not searched. But the minute he put it in a car, the police can search it. However, in reality, most bags outside cars are searched under other exceptions, such as SILA.

2. Do we still have to think about where PC attaches? Yes and No. 

a. No – once a container is put in the car it can be searched without a W as long as the item could be held in the container. 

b. Yes – effects the scope of the search – did PC attach to the car or something that is then placed in the car. 

i. If no other PC than the container, once the container is searched should stop. But, in reality the police will keep searching the rest of the car. How to justify if they do find something. Four possible ways:

1. Auto exception theory – new PC analysis 

a. Ex. PC to search the rest of the car because drug dealers carry weapons and thus, had PC to believe there would be weapons in the car

2. SILA exception see Gant
3. Inventory search 

4. Consent to search
ix. Current Auto Exception (“AE”) Rule [post Acevedo]
1. If PC attaches to a container “coincidentally” put in a car, PC can search car without a W for that container and can search the container without a W

2. If PC attaches to a car, and PO find a container, can search the car without a W and open that container without a W. (Can search ANYWHERE in car that could hold the item(s) searching for). 

3. IF PC to search a car, either because you PC to believe evi or contraband is somewhere in car, or because you have PC to believe a container has evi or contraband has been put in car, you can search the car for the item and open and containers or parts of the car that may hold that item without a W

d. SILA – Search Incident to Lawful Arrest
i. Basic rule: incident to a lawful, custodial arrest, there is an automatic right to search the person and their armspan

ii. Two Prerequisites:

1. Have to do a lawful arrest, and 

a. Rules for lawful arrest:

i.  PC to believe that a crime has been committed and this person committed the crime, and

ii. A warrant (maybe)

1. Arrest warrant (to arrest in the person’s home) or a valid warrant exception, or
2. Search warrant to search and seize a person in a third party’s home, or 

3. No warrant is needed for public arrest 

2. Has to be a custodial arrest

a.  Means that the person is being taken into custody and booked, as opposed to ticketed and released 
i. Reason – only in a custodial arrest do you have the justification for the search (i.e. being in close quarters with this arrestee) and ensures you do the search only for serious offenses 
ii. Ticketed and arrest – speeding ticket, small amount of marijuana, etc. 
iii. Scope of Search:
1. A search of person includes their pockets, their clothing, and the property immediately associated with the person (i.e. their purse, backpack, any aspect of clothing)

2. It does not include a body cavity search (i.e. anal search, vaginal search)

a. Can discretely pull pants from the body when there is justification

iv. Reasoning/Justification:

1. To prevent the destruction of evidence;

2. Officer safety

v. Chimel v. Claifornia (1969) 

1. Facts: PO had an arrest W for Chimel and arrived at his home. Once he arrived home they arrested him and then conducted a search of their entire three-bedroom home. After the search they seized coins, medals, tokens. The search took 45 minutes to an hour. 

2. Analysis: the search went far beyond the petitioner’s person and the area from within which he might have obtained either a weapon or something that could have been used as evidence against him. 

a. Why was search not justified under the arrest warrant? ( can only search for the person, and arrest them. If POs had seen coins in plain sight while waiting for him that would be different. 

3. Holding: SILA is a limited search – you cannot search the entire house when you arrest someone, you can only search the person and the area within their immediate control.
4. Justification:
a. Officer safety, the police are about to be in close proximity with someone who is not happy about the situation 
b. To prevent the destruction of evidence 
c. There is no comparable justification for routinely searching any room other than the room in which an arrest occurs. 

5. Dissenting (White): would uphold the Constitutionality because there was PC for the search and for the arrest, exigent circumstances involving the removal or destruction of evidence and satisfactory opportunity to dispute the issues of PC shortly thereafter. 

vi. US v. Robinson (1973)

1. Facts: Robinson was stopped by police officers for driving with an expired license and conducted a fully custody search and found heroin. 

2. Holding: that police may search a person incident to arrest regardless of the crime that led to the arrest ( it is an automatic right and requires no additional justification
a. Court rejected that only a frisk for weapons was appropriate when a person was arrested for a traffic violation 

b. SILA is permissible even if there is no reason to believe that the individual has weapons 

3. Note*: Robinson is still the rule for physical items or containers found on the body. The difference it that it does not extend to the digital world (Riley)

vii. US v. Riley (2013)

1. Facts – Looks at Two Cases:

a. Riley was stopped for a traffic violation, which led to his arrest on weapons charges. The officer took Riley’s cell phone and began looking through it. He found text messages which had gang related language and photographs/videos related to gangs. Based in part on the photographs, Riley was charged with in connection with a shooting that had occurred a few weeks earlier and sought enhancements because of his gang affiliation. Trial court denied motion to suppress and appeals affirmed. 

b. Wurie was arrested after police observed him participate in an apparent drug sale. His phone was seized and the police noted he received multiple calls from a number identified as “my house.” They also saw a photo of a woman and child as the backdrop. The police traced the phone to a home, saw a woman that looked similar to the one in the picture, and then secured a W. They found drugs, firearms and ammunition. 

2. Analysis: different balancing test of reasoning:

a. The government interest is less
i. Officer safety – phone is not a weapon, especially because officers are allowed to seize it. Digital info is not a weapon. 

ii. Destruction of Evidence – once phone is taken it cannot be wiped 
b. The individual interest is more (privacy interests)
i. Quantitative difference between the physical world and the digital world:
1. Inherent limit amount of things you can have in the physical world, BUT the amount of info you can store in smart phone is unlimited, virtually no limit!

ii. Qualitatively it is different as well:
1. Sounds like the mosaic argument

2. In the digital world, you can add up everything you learn from that smart phone (so much info) allows you to connect every aspect of the person’s life

3. But you do not get that from physical which doesn’t have any capability to create this mosaic of someone’s life

3. The reason for allowing search of immediate area is for officer safety . There is nothing about the digital data itself that will increase safety. The state argues a few extreme circumstance, but presents no facts on it. Also, these rare occasions could be covered by an exception. Cell phones now carry a lot of private data that was not easily accessible in the past. In fact, cell phones may turn up more info that a thorough search of a person’s home. 

4. Holding: the police generally may not, without a W search digital info on a cell phone seized from an individual who has been arrested (unless the circumstances fall within an exception)
viii. 4 Principles Guide Analysis to Guide What is Considered Searchable When Someone is Arrested in their Home:
1. The whole home is not within the arm spam
a. Think of Chimel
b. Where you can search can sometimes depend on special requests/needs of the suspect. Can be a moving target. (e.g. if they ask to their closet to change, or go inside to get something; or if they need clothing because naked or weather)
2. In determining the arm span, actual arm span is not determinative –Rough guess & can change with movement
3. Handcuffs are generally ignored when it comes to arm span
a. For search of person, handcuffs will always be ignored. (i.e. can go into pockets) 

b. Don’t want officers to have to make the decision between handcuffing or searching 

4. Timing – Has to be contemporaneous with the arrest 
e. SILA & Car Searches
i. Belton 
1. Facts: police pull over a car for speeding and smell marijuana and saw an envelope labeled “super gold,” which is associated with marijuana. Allowed because PC because any/all of them could be owners of drugs. PO ordered the occupants out of the car. All were around the car not handcuffed, and there was only one PO. In the backseat there was a black leather jacket and in a pocket he finds cocaine. The cocaine possession proceeds to litigation.

2. Analysis:

a. Fruit of an illegal seizure (i.e. the stop) ( won’t work, because PO had some justification for believing he was speeding 

b. Fruit of illegal search of car because no W

i. State would argue there is a valid warrant exception

1. Automobile 

a. PC? Smell of marijuana and seeing “super gold” envelope

b. Exigency? Assumed when you have a mobile vehicle

c. Scope? Can search where drugs can be found ( can search the pocket of a jacket 

d. Slam dunk argument today. No opposition to this argument today. 

2. SILA
a. Arm span rule up until this point. Thus, question would be whether the jacket was within the arm span of the defendant. 

3. Holding: bright line rule created – when a PO has made a lawful custodial arrest of the occupants of the automobile, he may, as a contemporaneous incident of that arrest, search the passenger compartment of that automobile ( automatic right 

a. Passenger compartment: interior of the car where the people sit. Includes containers (open or closed) in that part. Does not include trunk or other locked containers. 

i. Most read it as excluded locked containers because of the exception for the trunk. Bust as new situations arose, issues with the rule arose. 

ii. Search is not tied to access ( It is an automatic right to search. So question becomes, why is the trunk excluded? What about new technology (i.e. different means of locking glove box or trunk) 

b. Recent occupant: Belton scenario was clear example of “recent occupant” (i.e. a person who is in the car when the police make contact with them) 

i. Look to Thorton for discussion of extension 

c. Container: denotes any object capable of holding another object 

d. Doesn’t matter what you are arrested for (i.e. if person was arrested for stealing a 50” TV, can still search the glove compartment)
ii. Thornton:

1. Facts: PO sees car. Plates are not registered to the car. Thorton pulls over, parks car and gets out. PO approached after he left the car and gets consent to search his body and finds drugs. Arrests him. PO then searched the car. Finds gun and drugs in passenger compartment.

2. Analysis: If Thorton is recent occupant, then PO had the right to search the car. 

a. Thorton was a recent occupant. Recent occupant is: 

i. Belton situation: police make contact while person is in the car (sufficient but not necessary); and 

ii. Thorton situation: PO don’t make contact while in the car, but makes contact when the person is temporal and spatial proximity to the car at the time of the search 

b. Lasting significance was the Scalia and Ginsburg concurrence (set up Gant):

i. Rule in Belton is silly. Automatic right rule is silly because in virtually in every case where a suspect is arrested, they are handcuffed. Based on fiction and doesn’t help us analyze issues. 

ii. Proposed different rule of: given the less expectation of privacy in a car, the police can search a car incident to an arrest if evidence relevant to the crime of the arrest can be found in the car

3. Holding: Extended Belton to a situation in which the car was already stopped and the driver had exited and then the arrest was made 

iii. Arizona v. Gant (2009) – Court reconsidered Belton 

1. Facts: police received an anonymous tip that the residence of a home were selling drugs. The police went to the home and knocked on the door. Gant answered and stated that the owner would be home later. The police ran Gant’s info and found his license had been suspended and there was an outstanding warrant for his arrest for driving with a suspended license. The officers returned to the home and found a man in the back of the home and a woman in a car in front. Both were arrested. Gant then arrived home and was arrested. Gant was arrested for his suspended license. His car was search and the police found a gun and a bag of cocaine in a jacket pocket on the backseat. 

2. Issue: Whether Belton = automatic right that applies to every SILA of vehicle occupant, even if Chimel justifications don’t exist ( NO 

a. Is Belton an automatic right rule like everyone has been assuming for 30 years? 

i. No, did not establish an automatic right to search. You have to consider the facts of the case. In Belton, there were four defendants who were unsecured and one police officer. Also, it would allow expansive searches, such as ordinary people. Don’t need this rule to protect officer safety. 

b. If not, what did Belton hold? What is the correct interpretation of the rule in Belton?

i. Belton should be read in context of its actual facts. 

ii. Belton 2.0: Can search a car incident to arrest of recent occupant if arrestee is unsecured at the time of the search and thus, the passenger compartment is accessible.

iii. Correct interpretation we’ll call Belton 2.0

c. Should Belton 2.0 – the correct interpretation of the holding in Belton – continue to be the rule governing searches of cars incident to the arrest of a recent occupant? 

i. Yes, actual access should be the rule for search cars incident to arrest. Also added Thorton concurrence ( reason to believe evidence related to the offense of the arrest could be found in the car (put in because they needed Scalia’s vote) 

3. Rule: If arrest of a recent occupant of a car PO have right to search if:

a. The arrestee is unsecured and thus the passenger compartment is actually accessible (Belton); OR
i. Two Questions:
1. Actual access? Not necessarily arm span, but more about whether the person is “unsecured” under the idea of what we know from Belton and Thorton 

2. Scope? Passenger compartment (open/closed containers), not trunk or locked containers 

a. Goes back to the Belton rule ( At basic level: passenger compartment, open/closed containers, and not the trunk or lock containers. 

b. When there are gray areas, you have ways to analyze them (goes to actual access, not just automatic right) 

ii. *Facts of the case do matter in analysis 

iii. Continuum:  5 ∆s, no HC, 1PO ( Belton – 4 ∆s, not HC, 1 PO ( Not HC, 3 PO ( HC, not in car ( HC, tasered, PO on ∆ (Gant ( HC in patrol car, 2 PO armed ( HC, car driven 1 block ( Dead

b. There is reason to believe evidence related to the arrest will be found in the car at the time of the search (Thorton concurrence) 

i. First question to always ask ( what were they arrested for? 

ii. Three Possible Meanings of Prong:

1. Probable cause?

a. Yes: 

i. Often expressed this way (i.e. as PC) 

b. No:

i. Why not say PC? (i.e. why didn’t they just say PC?) 

ii. Redundant w/automobile exception? This rule is more limited than AE, because here belief of evidence must be related to the arresting crime, whereas with AE, can be any reasonable belief of any contraband

2. Reasonable suspicion?

a. Yes

i. Often expressed this way (i.e. “reason to believe” is often used to mean reasonable suspicion)

ii. Leave room for AE (i.e. not redundant with AE) 

b. No:

i. Why not use term RS? (i.e. why not just call it this)

c. *Taught to POs in CA 

3. Nature of the crime: does crime include evidence that can fit in car?

a. If yes, then it would eliminate concern of searches for traffic violations. 

b. Difference from PC and RS:

i. Police pull over X for bank robbery committed 5 years ago using a different car. Any PC for evidence of the bank robbery? Yes under this third prong, because would ask – what was he arrested for? Bank robbery. Could there be evidence of the bank robbery in the car? Yes. ( able to search. 

iii. Scope: difficult because no Supreme Court cases that have applied this prong 

1. What is this prong tied to? Why would you be limited if not linked to access as in first prong? 

2. Arguments that it shouldn’t be limited:

a. Logic – not limited because evidence may be just as likely to be in the trunk or locked compartment.

b. Language in the court’s opinion itself – “reasonable to believe the vehicle contains evidence of the offense of arrest.” 

3. Arguments that it should be limited: 

a. Alito dissent says so – after hearing all of the discussion, he believes it is limited. No one corrects him. 

i. Not determinative, but deserves some weight

b. Some language in the opinion for such a position – “the offense of arrest will supply a basis for searching the passenger compartment of an arrestee’s vehicle and any container therein” 

4. Only thing we know for sure, if the police search the passenger compartment and containers within, but the ambiguity comes when they search beyond that. ( just don’t know the answer 

4. Analysis: The state undervalues the privacy interests at stake. The state exaggerates the clarity that its reading of Belton provides. A broad reading of Belton is also unnecessary to protect law enforcement safety and evidentiary interests. 

a. Auto Exception will not work because there is no PC 

b. Thus, turn to SILA 

5. Holding: if the suspect is not near the car, then there is no need for the exception created in Belton. However, Belton would still apply if the suspect was near the car. Even in situations where the driver and passengers are restrained and do not have access to the car, the police may search the interior of the car only if they reasonably believe that evidence of the crime that led to the arrest might be found 

6. Concurring (Scalia): 

a. Writes separately because he would abandon the Belton-Thorton charade of officer safety and overrule those cases. He would hold that a vehicle search incident to arrest is ipso facto “reasonable” only when the object of the search is evidence of the crime for which the arrest was made or of another crime that the officer has PC to believe occurred 

7. Dissenting (Alito):

a. Should not overrule constitutional precedent. Rule has been relied on by officers for 30 years, no changed circumstances, not proved to be unworkable not been undermined by subsequent cases, not bad reasoning.

iv. Gant Overview

1. Belton did not establish an automatic right to search the passenger compartment of the car

2. Correct interpretation of Belton is based on actual access to the passenger compartment (Belton 2.0)

3. Actual access is a good rule – that will continue to be the basis for a SILA search of cars when arresting a recent occupant 

4. And, to get Scalia’s vote – we’ll throw in another basis to search reason to believe evidence of the crime of arrest may be in the car (Thorton) 

f. Protective Sweep Doctrine (“PSD”)
i. Rule: when the police arrest a person, they may conduct a protective sweep of the premises if they have reasonable suspicion that a person might be there who poses a threat to them. The sweep may extend only to a cursory inspection of those places where a person may be found. 

1. Two Ways it is Used:

a. Automatic right to search incident to arrest – PO can search the area adjacent to the arrest from which an attack can be launched 

i. Scope: cursory inspection for people who might pose a danger 

1. PO are in the suspect’s home they are not familiar with the area and it’s a high stress situation so they are allowed to search for others who might be there to attack them

2. Don’t have to be looking for anybody. It is an automatic right. 

3. Broader than Chimel in that, you can search farther than arm span, but still not the whole house

4. Narrower than Chimel in that, it is a search for people ONLY (not just for evidence or weapons) 

b. Reasonable suspicion based search – when police have a reason to believe a person might pose a danger to the police

i. Scope: cursory inspection for people who might pose a danger 

1. Could potentially get you anywhere in the house if the PO has reasonable suspicion danger (i.e. a person) might be there 

2. Essentially doing what Chimel said you can’t do 

ii. Not an automatic right ( only if they have reasonable suspicion

iii. Turns on what the court thinks is reasonable suspicion – courts vary on this

ii. Maryland v. Buie (1990) [adopted PSD theory] 

1. Facts: two men committed an armed robbery of a pizza place. One of the robbers was wearing a red running suit. Police obtained an arrest warrant for Buie. They had someone call beforehand who spoke with Buie to confirm he was home. The police went to home and Buie came out from the basement. Another officer then went down into the basement “in case there was someone else.” While down there, the officer took a red running suit that was in plain sight. . 

2. Analysis: It is not disputed that the police officers had the right to be in the home and search anywhere Buie might be. Once he was found, though, the particular justification for entering the home ceased. A home puts the officers at a disadvantage and an ambush is more to be feared. Officers, with reasonable suspicion, can look in closest and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched. 

a. Was it reasonable to seize the running suit?
i. Was there a search W ( No

ii. Was there an arrest W ( Yes, but doesn’t allow seizure of evidence 

iii. Exception(s)?

1. Plain view doctrine; requires:

a. Evidence must be immediately incriminating 

i. PC because jumpsuit in the robbery and unique enough 

b. Lawfully there
i. Does arrest W allow them in the basement? No, because they already arrested suspect.

2. SILA? Not in the arm span 

iv. So what gets them in the basement? ( PSD

3. Holding: the 4th Am permits a properly limited protective sweep in conjunction with an in-home arrest when the searching officer possesses a reasonable belief, based on specific and articulable facts that the area to be swept harbors an individual posing a danger to those on the arrest scene. 

4. Dissent (Brennan): Believes the court extended Terry into the home. Agrees that arresting officers have an interest in protecting themselves but the Court offers no support that it is increased danger than that faced on the street. Protective sweep reveals a lot. Believes POs should have PC to feat that their personal safety is threatened by a hidden confederate of an arrestee before they may sweep through the entire home.

g. Inventory Exception
i. Inventory Search: search of persons or property without a W or PC; occurs after the police assume control over you or your property. 

1. Police are acting in a caretaking function, but if they evidence, they may seize it 

ii. Three Justifications:

1. To protect and secure the property while in police security 

2. To Protect the police from false claims of theft

3. To protect police/public from unsafe items 

iii. When do they occur?
1. Personal effects ( when being booked (e.g. purse) 

a. Can be done with SILA, but if not done, then done here 

b. E.g. Mass arrest at protest. Don’t search at the time. Bring to the police station, then do inventory search before putting them in jail.

2. Property ( usually at time the person is taken into custody, but does not require an arrest
iv. Rules for Valid Inventory Search
1. Inventory procedures must be standardized (i.e. standardized rules that must be followed) 
a. Equivalent to the W requirement; i.e. to govern police behavior or discretion 

i. Police departments write these rules

b. Will tell you when you can search and what you can search 

i. When – when you are able to search (i.e. can search at the scene or have to wait until the impound lot; when can impound) 

ii. What – how detailed the search can be (i.e. containers that can/must/cannot be searched) 

c. Look for jurisdictional rules and whether they were followed 

2. Inventory search cannot be pretext for evidence gathering 

a. Only area that we have looked at where pretext matters ( must have caretaking function 
b. Two ways you can argue pretext:
i. Institutional level – the inventory rules themselves were set-up to gather evidence
1. Unlikely to be found 
a. E.g. when doing an inventory search, you can look wherever contraband may be found. 
ii. Operational level – police conducting the search do not have true inventory intent
1. Very hard to prove
a. Unsuccessful example: go into van to inventory it; going into plastic bag that has a dirty diaper and find drugs. Argument was that it wasn’t a valid dirty diaper, because who would argue theft of a dirty diaper. 
b. Successful example: police do inventory search and do not write anything down 
3. Inventory is often combined with inevitable discovery (write this down, will become clear later) 
a. We will not exclude evidence that has been illegally obtained if the evidence would have inevitably been legally obtained 
b. Not own exception to warrantless search. 
h. Consent

i. Rule: a search is permissible without a W or even PC if there is voluntary consent
ii. Analysis:

iii. Was consent given?

1. State has the burden to show a valid consent 

a. How does the state show consent was given: 

i. Express – can be oral or written 

ii. Implied – some action/conduct/words that imply consent


1. E.g. can I search your trunk? Driver hands the key to the trunk to the officer 

2. Shrugging shoulders is too ambiguous 

iii. Acquiescing to a police demand is NOT consent 

1. E.g. saying we have a W let us in, and then moving aside ( not consent 

2. If police order you to empty your pockets, and you do ( not consent 

a. Difference is “will you show me what’s in your pocket” ( probably consent 

b. “Please empty your pocket” ( still a demand

2. Factual determination (i.e. not objective or subjective per se)

a. The real issue that comes up is a matter of credibility (i.e. police officer testifies that he asked for consent; ∆ testifies that police did not get consent) 

i. Can argue police testimony is inconsistent with what was written, video evidence, etc. 

iv. Voluntariness – Was consent given voluntarily? 

1. Rules:

a. Consent must be voluntarily given 

b. State has Burden to prove consent was voluntary and not the result of duress or coercion

c. It is a totality of the circumstances test: look at all the factors/circumstances to see if voluntary 

2. Factors to consider

a. Suspect’s words/actions

b. PO words/actions 

i. Tone of voice

ii. Weapons drawn 

iii. Number of officers 

iv. Handcuffed 

c. Location/time 

i. Type of location (i.e. secluded vs. populated); day/late night
d. Custody 

i. Length/circumstances of custody 
e. Threats 

i. Most courts have held that if you threaten to get a W, it is OK if you have PC, because it is informing them of their options. If you don’t have PC, then it is found to be more coercive 

f. Attributes or characteristics of the consenter 

i. I.e age, education, mental illness, etc. 
3. Are these subjective or objective factors? 

a. Subjective/actual – can they actually consent?

i. Scheckloth suggests subjective

b. Objective/perceived/apparent – did the police act reasonably re consent under the circumstances? 

i. Cases after Schneckloth suggest it is more objective 

4. Suspect can change their mind/police can try and convince (unlike in Miranda) 

a. There is a doctrine that if you wear the subject down to the point where they felt there is no other answer ( invalid consent 

5. Why do people voluntarily consent?
a. A lot of people think if they say know the police will have PC to get a warrant ( it does not; it is supposed to be no factor at all 

b. People think if they say “yes” they won’t do it, or won’t do it carefully 

c. It is hard not to consent; taught to defer to police/authority

6. Question is what is the alternative?
a. Eliminate consent searches

i. PO and people feel they gain a lot from searches 

b. Telling suspect has the right to refused and will not be used against them

c. Recording the interactions 


7. Schneckloth v. Bustamonte (1973)

a. Facts: The police stopped the vehicle containing the respondent and five other passengers after they noticed a broken headlight and license plate light. When the driver could not produce a license, the police asked for someone who could produce identification. Another passenger responded, and when the police asked him if they could search the vehicle he consented. Three stolen checks were found, and they were used as evidence to convict the respondent.

b. Analysis:

i. ∆ argued that state had the burden to show the person knew they had the right to refuse. How can you show that consent was voluntary if the consenter did not know they had the right to refuse. 

1. Court rejects this argument 

a. Why? Puts burden on state that they can’t really meet. How does the state show what is in the ∆’s mind (i.e. what they knew or didn’t know) 

2. ∆ argues that police could inform people of the right to refuse ( court rejects, because this is an informal, friendly atmosphere, which becomes another burden on the police 

c. Holding: State doesn’t have to prove the person knew they had the right to refuse consent when they gave consent. There is no affirmative obligation to inform, but knowledge of the right to refuse is a factor the court will consider in the t/c analysis. It can be a pretty big factor (i.e. if you know you have the right to refuse, big support of voluntary consent) 

d. Dissent – Brennan: how can a person meaningfully be said to have waived something as precious as a constitutional right without ever being aware of its existence

e. Dissent – Marshall: thinks the capacity to choose necessarily depends upon the knowledge that there is a choice to be made 

v. Authority – Given by someone who has the authority? 

1. Rule: Consent must be given by someone with actual or apparent authority in order for consent to be considered valid
2. Actual Authority: if that person has some sort of control or domination or ownership right over the property (i.e. controls, occupies, has the ability to exclude/include people from the property) 

a. Does not change based on the facts ( ask: does this person have dominion and control over it? The ability to do what they wish? Include/exclude people? Even if shared with other person 

b. Actual authority ex: owner of a home; tenant of apartment, owner or lessee of car

c. Not actual authority ex: landlord, driver of car that is not an owner will depend on bailment situation, passenger of car

d. Some may have ability to consent to a place, but not all things in the that place (e.g. luggage in car; can consent to search of car, but not of someone else’s luggage)

e. Ownership itself is not dispositive, but can be more about how they share/control it (e.g. one person has mortgage, the other just lives there, but they completely share the property ( both have actual authority; landlord owns property and tenant has actual authority) 

3. Apparent Authority: arises in situations where there is no actual authority, but the police reasonably believed that there was (Rodriguez)

a. Very fact based analysis 

b. Exists if the police reasonably believe the person had common authority over the premises or property, even if in fact they didn’t. I.e. what police believe to be true under the circumstances   

c. Concerned with whether the police acted reasonably 

d. Illinois v. Rodriguez
i. Facts: Woman was assaulted by her boyfriend in what she referred to as “our apartment.” She took the police there and opened the apartment. Entry without W was based on consent. However, it turned out that she no longer lived there and did not have any control or dominion over the premises. The court nevertheless held that the entry was lawful because the police reasonably believed that the woman was a resident ( apparent authority. Because she referred to it as “our apartment” and still had the key. 
ii. Argument has to be the police were mistaken on the facts. Here, the police were mistaken on the fact of whether she lied in the apartment 

iii. Mistake of law in this situation would be that police knew she didn’t live there any longer, but believed that someone could consent if they once lived there or had a key. 

e. Key to valid argument, has to be a mistake of fact, not a mistake of law 

4. Third party consent: if two people have joint authority to consent, either can consent to the search.

a. Idea is that if you share property with someone, you assume the risk that they will let the police in 

b. I.e. you don’t all have to consent to search 

5. “Dueling” Authority: if two people have actual authority, and one say “yes” and the other says “no”

a. Georgia v. Randolph (2006)

i. Facts: Scott and Janet Randolph, a married couple, lived together. After leaving with their child for a few weeks, Janet returned to their shared home. She called the police one day complaining of a domestic dispute. Scott was not there when the police arrived, but came home shortly after. Janet stated that her husband had a drug problem and invited the police in after volunteering that there were items of drug evidence in the home. Scott “unequivocally refused” consent to enter the home. The officer went inside with Janet and saw a straw near Scott’s things, which was likely related to cocaine use. The officer left the home to get an evidence bag and was told to stop the search and get a W. After getting a W the police seized further evidence of drug use.  

ii. Rules: a warrantless search is allowed when the police obtain the voluntary consent of an occupant who shares, or is reasonably believed to share, authority over the area in common with a co-occupant who later objects to the use of evidence so obtained. 

1. This is an application of the rule: if a physically present inhabitant expresses refusal f consent to a police search is dispositive as to him, regardless of the consent of a fellow occupant. 

iii. Analysis: widely shared social expectations – if you go to someone’s house and one occupant says yes, and the other says no, you would not go in. 
iv. Assessing reasonableness in consent cases relies on shared social expectations, which is influenced by property law. Property law holds that each cotenant has the right to use the entire property as if it was their own. 

1. Concern about co-tenant being able to bring illegal activity to light is recognized, but there are other means to do so. 

2. There were no concerns altered about Janet’s safety nor exigent circumstances

v. Holding: in the circumstance here at issue, a physically present co-occupant’s stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him. 

1. Still rule today ( physically present “no” governs the consent 

2. Last sentence is interesting, but has not been developed. Seems to be saying that if you search anyways, it is admissible to the “yes” but not the “no.” But most likely you will want it admissible against the “no” so why take the risk.  

vi. Dissent (Roberts): 
1. The rule by the court is fashioned on “a random and happenstance basis.” What if the occupant had been sleeping in the other room? 
2. The correct approach is in precedent that the 4th Amendment protects privacy. ( If someone shares a space with another, they take the risk that they will expose that space to authorities. 
3. A warrantless search is valid if the police obtain consent from someone who can give it, which a co-occupant can give it. 
vii. Follow-up:
1. Randolph only applies if two people are physically present. If resistor is not physically present when given, go back to assumption of risk. The next question is what happens when a “no” vote is removed from the home.
b. Fernandez v. California (2013) 
i. Facts: There was a physical altercation between Lopez and some gang members. One of the gang members ran to his home. Police went to the residence and knocked on the door. A woman, Rojas, answered. Her face was red and she had a large bump on her nose, and she had blood on her shirt. She said only her 4-year-old son was home. ∆ came out wearing only boxers. He refused to consent to a search of the apartment. Suspecting he had assaulted Rojas, police removed him. An hour later they returned. Rojas consented to a search of the apartment. They found gang paraphernalia, a butterfly knife, clothing worn by the robbery suspect, and ammunition.

ii. Rules: 

1. Officers may search jointly occupied premises if one of the occupants consents (Matlock)

2. Consent of one occupant is insufficient when another occupant is present and objects to the search (Randolph)

iii. Analysis: 

1. Does the physically present “no” govern forever? 

a. Supreme court rejects for three reasons:

i. Too difficult to enforce that no lasts forever 

ii. Widely prevailing social reasons ( what would people do if a physically present no vote was removed? Would hurry in

iii. Could end in silly results ( no vote goes to jail and wife cannot consent while husband is in ail 

2. If no vote doesn’t last forever, does the no vote end if the police remove the objector?

3. Relied on dicta in Randolph: consent by one occupant might not be sufficient if there is evidence that the police have removed the potentially objecting tenant from the entrance for the sake of avoiding a possible objection. Don’t look at subjective reasoning of officer 

4. ∆ argues two points: 

a. (1) his absence should not matter since he was absent only because the police had taken him away; 

i. Hold: occupant who is absent due to a lawful detention or arrest stands in the same shoes as an occupant who is absent for any other reason 

b. (2) it was sufficient that he objected to the search while he was still present 

i. Cannot be squared with the widely shared social expectations or customary social usage that Randolph was based on 

ii. Would create practical complications 

iv. Holding: Court refuses to extend Randolph to a situation where consent was provided by an abused woman well after her male partner had been removed from the apartment they shared. 

v. Concurrence (Scalia): Believe Randolph was decided wrong, but believes court faithfully applies the rule from Randolph. Writes separately to address the argument that the search of petitioner’s shared apartment violated the 4th Amendment because he had a right under property law to exclude the police. No violation when police entered with cotenant’s consent.

vi. Concurrence (Thomas): Dissented in Randolph. Writes separately to make clear the extent of his disagreement with Randolph. Believes co-tenants permission was sufficient. 

vii. Dissent (Ginsburg): ∆ clearly stated his objection to a search. There is a qualitative difference between a visitor and police entry. Need the magistrate to sign off, otherwise what is the point. 

c. Four Rules From These Cases:

i. If two people have common authority and a physically present person says no, the police cannot search/the search will be invalid (Randolph)

ii. If the physically present “no” leaves on their own, the “no” is irrelevant. If the police approach the house, and if a person with authority says “yes” they can search) 

iii. If the police remove a physically present “no,” the “no” is irrelevant, so long as there is an objective reasonable basis for removal. 

iv. If the police remove the “no” vote without an objectively reasonable basis, the “no” vote remains, and the search would be invalid even if someone with authority said “yes” 

d. Unanswered Questions
i. What does “physically present” mean? 

1. E.g. facetime and person says “no.” How to resolve? Social expectations. 

vi. Scope – Search within scope of consent? 

1. If you consent to search, what does that mean? 

a. You can limit the scope explicitly (i.e. you can search the car, but not the glove compartment) 

2. Flordia v. Jimeno (1991)
a. Facts: PO overheard Jimeno in what he believed was a drug transaction over a public telephone. PO followed his car and observed him make a right turn at a red light without stopping. PO pulled him over for the traffic violation. Told Jimeno he had reason to believe he had narcotics in the car and asked permission to search the car. He explained suspect did not have to give consent. Jimeno consent. Two passengers got out of the car. PO saw a folded brown paper bag on the floorboard and found a kilogram of cocaine inside. 

b. Rules: Standard for measuring the scope of a suspect’s consent under the 4th Am is that of “objective” reasonableness-what would the typical reasonable person have understood by the exchange between the officer and the suspect 

c. Analysis: 

i. Scope of consent is generally defined by its expressed object. 


1. Here, the suspect did not put any explicit limits on the scope of the search. Suspect knew PO’s suspicions and consented anyways. 

2. It is objectively reasonable for a PO to believe consent included containers in the car. Reasonable person who suspect drugs to be carried in containers 

ii. Objectively unreasonable to search in locked briefcase. ( higher expectation of privacy 

iii. Objectively unreasonable to understand consent would extend to destroying an item 

iv. By contrast, opening a paper bag does not have high expectation of privacy and no destruction involved, and the person knew the object of the search. Reasonable to believe that the search for drugs would include opening a paper bag

d. Holding: Police can search wherever its objectively reasonable to believe the consent extends. You ask, what would a reasonable person understand based on the interaction between the PO and suspect. 

i. Look at privacy rights 

ii. Property destruction 

iii. The 4th Am is satisfied when, under the circumstance, it is objectively reasonable for the officer to believe that the scope of the suspect’s consent permitted him to open a particular container within the automobile. 


e. Dissent (Marshall): consent to search a car should not be understood to include containers in the car. The analysis should start by identifying differing expectations of privacy that attach to cars and closed containers. ( limited EP in cars, but increased EP in closed containers. These interests do not merge when a person chooses to carry a closed container in their car. Essentially the police are allowing people to remain ignorant of their rights. 
3. Factors to Consider When Assessing Whether a Search was Within the Scope of Consent

a. Words used by PO to describe search 
i. Look around? Not consent to just look around the car, because of colloquial use 
ii. Quick look? Could be limiting ( not reasonable to believe that it would include a disassembling of the gas take if takes 45 minutes 
b. Knowing the object of search
i. PO don’t have to tell you what they are searching for or be honest. If they ask for a search, it is considered a general search
ii. If they do tell you explicitly, it can limit the search 
1. E.g. looking for murder suspect, would be outside scope to look in glove compartment; or searching for drugs ( fairly broad 
c. Words used by the consenter – set limits 
i. Make it quick 
ii. Not in trunk 
d. Failure to object to search to a particular item 
i. Often viewed as significant by the courts; take it as affirmative evidence that the consenter believes it is within the scope 
ii. Issue – puts too great a burden on the consenter, but courts use it when they can and can be a big factor 
e. Destruction
i. Generally speaking, a general consent does not include consent to destroy an item. 
ii. People have an interest in preserving the functionality and integrity of an item. Would require additional, specific consent. 
f. Expectation of privacy in item
i. Assumption that it wouldn’t include items of high expectation of privacy 

1. I.e. Riley and cell phone 
2. I.e. assumption behind the locked briefcase ( would require lock to be destroyed and represent high expectation of privacy.
i. Stop & Frisk
i. General rule: POs have the right to seize people short of a full scale arrest 
ii. Terry v. Ohio (1968)

1. Facts: The officer, who had over 30 years experience, noticed Terry talking with another individual on a street corner while repeatedly walking up and down the same street (two black and one white). The men would periodically peer into a store window and then talk some more. The men also spoke to a third man whom they eventually followed up the street. The officer believed that Terry and the other men were “casing” a store for a potential robbery. The officer decided to approach the men for questioning, and given the nature of the behavior the officer decided to perform a quick search of the men before questioning. He had them put their arms up, and turn around, while he felt them for weapons. The frisk produced a concealed weapon on Terry and he was charged with carrying a concealed weapon.

2. Issue: whether it is always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is PC for an arrest? 

3. Analysis:

a. Two things important in analyzing the suspiciousness of the men’s behavior is (both were fuzzy in this case): 

i. The type of business (i.e. jewelry store, vs. sex shop); and 

ii. How many times they walked back and forth 

b. State’s initial argument was that search was valid under SILA, but court rejected because there was no PC 

c. On appeal and S. Ct. state argued nothing they did was under 4th Am, because it was a limited intrusion, therefore wouldn’t matter is there was PC

d. ∆ argued that 4th am attached at the earliest moment, when PO stopped Terry. There was no W or PC. 

4. Holding: 4th Am does apply to the PO activity here. There can be seizures short of arrests. Frisks are also searches, and therefore governed by the 4th Am. A pat down of the body is a severe intrusion. 

a. Dispenses with W and PC requirement
i. Quintessential example of needing to act quickly 

ii. But why dispense with PC? Why not require PC to stop? 

1. Probably not just need for quick action, but it is to confirm or dispel suspicion 

b. Requires new term of “reasonable suspicion” 

iii. Two principles are established from Terry and companion cases: 

1. PO can seize a person if there is RS to believe that criminal activity is afoot ( investigatory stop

2. PO can frisk a person if there is RS 
iv. Explore rule in Terry but exploring 5 questions:
1. What is a stop?

a. Incorporate prior seizure notes here

b. What we know:

i. There is PO bx that is consensual and bx that is a seizure (think back to Mendenhall)

1. Consensual – when reasonable person would feel free to leave 

2. Seizure/4th Am territory – would not feel free to leave, or submits, or is restrained 

ii. *As attorney or on exam you want to make a timeline to show when seizure occurred, because anything that happened after that can not go to RS for frisk 

1. Look at factors discussed after Mendenhall to determine/argue if there was a seizure 

2. Justification of stop (what is/constitutes RS)? 

a. US v. Arvizu (2002)

i. Facts: A section of Highway 191 in Arizona serves as a border patrol checkpoint. Roving border agents check the unpaved back roads to catch smugglers who are seeking to avoid the checkpoint. Magnetic sensors lining the dirt roads alert agents to such smugglers. In January 1998, one Agent Stoddard was notified that a sensor had been triggered. Driving out to investigate, Stoddard encounter a minivan. It was the only vehicle Stoddard encountered. The minivan is a type of vehicle favored by drug-smugglers. A family of five occupied the van. Stoddard followed it after the driver appeared unnaturally stiff. The children began to wave in an “unnatural pattern” at Stoddard. After turning the last road to avoid the checkpoint, Stoddard radioed in for the vehicle’s registration, and then pulled the vehicle over upon learning that the owner lived in a high drug-traffic area. He asked the respondent, Ralph Arvizu, if he could search the van. He found over 100 lbs of marijuana in the van.

ii. Analysis: 

1. Argue result of illegal search ( not at issues here

2. Argue result of illegal seizure/stop 

a. It was a seizure (any time a car is pulled over it is a seizure), so question is, was there RS? 

i. Court said yes, a

iii. Holding: In finding there was RS here, the court held (and generally principles to keep in mind re RS): 

1. RS is a totality of circumstances test 

a. Take all the factors together, both innocent and incriminating, both significant and not 

b. These facts that might together add up to RS, might be totally innocent facts (e.g. kids waving funny), not necessarily things that establish guilt 

2. RS is less (probably much less) than PC 

a. “far short of preponderance of evidence test and less than PC” 

3. RS is more than a hunch, it requires specific, articulable facts 

a. I.e. POs can’t say “I see it” or “I feel it” 

4. PO can rely on experience, expertise, and training to give meaning to those facts

a. I.e. red hat might not mean anything to general population, but to PO might mean gang affiliation 
b. Factors used to determine RS (either individually or in combination with other facts)
i. Fitting a physical description of the suspect 

1. Whether it is determinative depends on the specificity and uniqueness of the description and within the location 
a. The more detail and unique the description, the more likely just that will be sufficient 
b. E.g. Dodgers hat in L.A. vs. Montana; woman in ball gown in downtown L.A. 
ii. Nervousness

1. It is a factor, used often but not enough by itself, has to be a art of the T/C. 
a. Key to fighting it: should only be a factor if it is extreme or unusual nervousness 
i. Extreme – not being able to talk
ii. Unusual – PO told driver he was only going to get a warning ticket and the driver kept shaking; PO pull over car and passenger is shaking like a leaf 
2. Comes up more to justify continuation of stop, or to justify transition from consensual encounter to seizure (i.e. RS) 
3. Issues:
a. Everyone is nervous when they encounter PO and many way justifiable 
b. Heads I win, tails you lose
c. How do you determine if someone was nervous or refute it 
d. Often PO try to make nervousness into multiple factors (i.e. sweating, stammering, and nervous; the sweating and stammering are signs of nervousness) 
iii. Evading the police

1. Should it be a factor in RS? 
a. Might be a lot of legit reasons for running (jogger, leaving crime scene for safety, weather) 
b. But it does seem suspicious 
2. Wardlow
a. Facts: officers in a four-car caravan were driving in a high crime neighborhood. An officer in the last car noticed Wardlow look in their direction and then start to run. The POs followed him and eventually cornered him. PO conducted a protective pat down because in his experience weapons were common near the vicinity of narcotics transactions. The PO squeezed an opaque bag Wardlow was carrying and felt an object similar to a gun. He opened the bag and found a handgun with ammunition. 

b. Issue: validity of the seizure by the point of the seizure (i.e. at the end of his run when PO restrained him) 


i. St. argue that running from PO is per se RS 

ii. ∆ argue that running from PO is irrelevant and shouldn’t matter at all

iii. S. Ct. split the baby and took a more middle ground  

c. Analysis: 

i. Individual’s presence in an area of expected criminal activity, standing alone, is not enough to support a reasonable, particularized suspicion that that person is committing a crime. 

ii. Nervous, evasive behavior is a pertinent factor in determining RS

iii. Terry accepts the risk that officers may stop innocent people 

d. Holding: evading the police is not per se RS, but it is a factor. How big/small a factor depends on context. 

e. Concurrence/dissent (Stevens): 


i. Concur that court does not adopt a bright line rule or endorse either rule per se. Many innocent reasons for flight. Must look at T/C.

ii. Dissent in that believes PO did not have sufficient RS to stop Wardlow. Because not clear if cars were marked/unmarked, if officers were in uniform or not, whether anyone else was around, whether that was their final destination, if he noticed the patrol car. Wardlow didn’t respond to first 3 patrol cars.  

3. Evasion requires: 

a. That must know police are there; and 

b. An act of evasion 

c. Can you claim a car evaded you? More difficult because cars are meant to keep you in motion 

iv. High crime neighborhood

1. Often paired with evasion 

2. How to show:
a. PO testify to this 

b. Statistics 

c. Specific type of crime in the area 

d. Clear geographic boundaries

v. Suspicious behavior observed by others 

1. Terry 
2. E.g. don’t see drug exchange, but see bx related to drug transaction in a high crime area; someone wandering at 3am in neighborhood where burglaries had occurred the two nights before; wearing a mask or strange clothing for the weather 

3. Reject args: patron saint of drugs; “support your local police” plastered over the car; had NRA bumper sticker

c. Evaluating tips for RS (i.e. if not based on observation, but get an anonymous tip) ( S. Ct. set parameters in three cases:
i. Alabama vs. White 
1. Example of tip that provides RS, but just barley 
2. Facts: PO get anonymous phone call that White is going to be leaving her apartment at a specific time, driving in a specific car with broken tail light, driving to a particular hotel, and will have cocaine in briefcase. Stop, and ask for consent to search. Found locked briefcase, but got additional consent by asking for combination which she gave. There was marijuana inside. At station, they found coke in her purse (coming in either under SILA, but more likely inventory). 
3. Issue: fruit of illegal stop of car ( was the stop valid?
4. Rule: similar to PC, but less. Gates light. Less quantity and quality gives RS. Use same analysis of T/C including basis of knowledge and veracity
5. Analysis:
a. B of Kn
b. Tip didn’t say, so we use Gates ( can get B of Kn if there is detail of future events not easily predicted 
c. Veracity 
d. Little bit, but not much. Some corroboration of info, but not much. Just barely enough for RS 
6. Holding: yes, there is RS, but just barley. 
ii. Florida v. JL
1. Facts: tip came in that a young, black male, wearing plaid shirt, was currently at a bus stop and has a gun. 
2. Holding: not sufficient for RS. 
iii. Naverrette v. California (2014)
1. Facts: an anonymous 911 caller reported that a truck had run her off the road. The caller gave a specific description of the truck, including the license plate and its location at the time of the incident. A CHP officer passed the truck going the opposite direction, made a U-turn, and followed the truck for 5 minutes before stopping it. The car did not make any dangerous driving maneuvers during that time. Another officer also responded to the call and joined at the stop. As the officers approached they smelled marijuana. A search of the truck bed revealed 30 pounds of marijuana. 

2. Issue: re drunk drivers, when do anonymous tips justify a stop 

a. Clearly justified stop occurs if after receiving the tip, the PO observes the dangerous conduct. But what about if there is a higher element of danger (i.e. children in the car) 

3. Rules: 

a. 4th Am allows brief investigative stops when a PO has a particularized and objective basis for suspecting the particular person stopped of criminal activity 

b. RS is necessary to justify such a stop, is dependent upon both the content of the info possessed by PO and its degree of reliability 

4. Analysis: 

a. At best has RS of drunk driving. So wouldn’t be able to use AE, but once car was pulled over, they had PC under AE because they smelled marijuana. 

b. ∆ will argue that it was the fruit of an illegal stop 

c. Q: did the tip establish RS? Was it more like White or J.L. 

d. It is just descriptive (description of car, when, where). 

e. RS: 

i. Basis of knowledge: Told how they knew ( I personally observed the dangerous behavior 

ii. Some veracity – police corroborated a few facts 

iii. Two other things that make it more likely this person was a reliable person and telling the truth: 
iv. 911 call – not truly anonymous; know you can get in trouble for false claims 

v. This comment was like an excited utterance 

5. Holding (5-4): this tip established RS. It is a close call, but the stop complied with the 4th Am, because under the T/C, the officer had RS that the truck’s driver was intoxicated.
6. Dissent (Scalia): 
a. There was little known about the tipster. It is suspicious that she didn’t give her info, because wouldn’t she want to be able to later accuse the driver of running her off the road. There is nothing unique about her tip, because anyone driving on the road could have seen the car. Questionable whether it would even pass a “present sense impression” test 
b. There was no assertion that driver was drunk, but only that that event occurred. Does not lend to RS of drunk driving. 
c. PO followed the car for 5 minutes and there were no further infractions. Therefore, tip was discredited.
d. Court’s opinion creates two falsities: (1) that anonymous 911 reports of traffic violations are reliable as long as they correctly identify a car and its location, and (2) that a single instance of careless or reckless driving necessarily supports a RS of drunkenness. 
7. Spectrum: [not RS] JL ( Ala/White ( Nav [RS]
d. General Tip Analysis

i. You apply the Gates test but you don’t need as much evidence

ii. Try to situate facts within the three cases that we know
1. J.L. 
2. White
3. Navarratte 
iii. Factors: 
1. Basis of knowledge and veracity (but don’t need as much as Gates)
a. B of K shown either by:  
i. If detail of future events not easily predicted, but can’t establish is merely by descriptive info 
ii. B of K is stated or implied (e.g. I can see the coke in Strauss’s purse or a black man on the corner waved a gun at me) 
b. Veracity shown either by:
i. Can corroborate sufficient detail (more the better, especially about future events) 

ii. Potentially a 911 call or the equivalent (i.e. a findable person; gradations of anonymity) 

iii. E.g. anonymous tip called in by neighbor who said their neighbor was driving them crazy from him drug deals ( could find out neighbor, so not anonymous 

iv. Excited utterance 

3. Justification of frisk
a. Rule: frisk is justified only if there is RS to believe the person is armed and dangerous 
i. Sole justification for the frisk is officer safety 

ii. Usually the only inquiry is whether the person is armed
1. Generally armed, assumes that the person is dangerous and the terms are synonymous ( showing armed is enough to show dangerous 


a. Really only arises in civil suits, when there is no criminal issue 

b. Factors – How do you get RS to believe someone is armed and dangerous?

i. Nature of the crime –

1. E.g. armed robbery – nature of the crime is to be carrying a weapon; selling small amount at weed is questionable; prostitution – most cases not RS of weapons 

2. Why did Terry have RS? b/c thought there might be a weapon because suspected of robbery, and don’t usually do a daytime robbery without a weapon 

3. Courts are very lenient about what qualifies as a weapon; can be anything that can be used as a weapon (e.g. flashlight) 

ii. Infamous bulge

1. Very hard to challenge. PO will say they saw a bulge that is consistent with a weapon 

iii. Furtive gesture

1. PO will say they made a sudden gesture moving for a weapon 

2. Hard to challenge, because if there is a gun, courts will not say the PO was wrong 

iv. High crime neighborhood

1. Would depend very much on the nature of the crime 

v. Tip 

1. Incorporate arguments under tips (i.e. J.L, White, Navaratte) 

vi. POs knowledge of the person 

1. Knows the person from prior events and knows they are one likely to carry a gun 

vii. Reality check: PO will frisk if there is any chance that you have a gun, even if they have a hunch 

1. “Would rather be tried by 12, than carried by 6”

a. If frisk, and nothing is found and don’t have RS, the worst that is going to happen in civil suit, which is really rare

b. If don’t frisk and they have a gun, could be killed  

c. If frisk and find a gun, don’t get to admit at trial, but live 

4. Scope of frisk

a. Four rules for outer body pat-down:
i. If during a pat-down, PO feels a weapon, PO can reach in and remove the item

1. If weapon – admissible

2. If NOT a weapon – still admissible 

ii. If PO feel something they know is not a weapon, cannot remove it (but see #4)

iii. If PO feels something, not sure what it is, but COULD be weapon, can keep manipulating it to determine if weapon or not.

iv. PLAIN TOUCH – if feel something to determine whether it is a weapon, and on touching it, have PC to believe it is evidence or contraband CAN remove it. 

1. Can get PC from circumstances (e.g. touching them and smell weed, you touch them and feel a baggie, you could make a decent argument that you have PC; RS to stop them for suspected bank robbery and while frisky them you feel wads of money) 

2. Must be immediately apparent/incriminating (i.e. can’t keep feeling or manipulating in order to determine what it is) 
5. Other Issues 

a. Traffic stop is more like a Terry stop than an arrest

b. Rules – POs right when they make a stop:

i. When the PO undertake a lawful Terry or traffic stop, there is an automatic right to order the driver and passengers out of the car ( officer safety 

ii. Terry right to frisk a car – (Michigan v. Long)

1. Sometimes called protective sweep of a car – think it is a bad term, because PSD is about a search for people that could pose you danger, here it is for weapons 

2. PO have right to frisk a car for weapons if they have RS to believe weapons are in the car and are accessible. Can do a cursory inspection of car if they have RS to believe weapons are in the car are accessible.  

3. Factors
a. RS to believe weapon in car 

b. Access – person must be able to access the weapon (presumably doesn’t allow them to look in locked compartments or trunk)

i. Presumption of access because of temporary nature of the stop (i.e. will return to the car after stop is done, and thus will have access)

c. Cursory inspection –only look where weapon could be and where you could access

i. Precludes looking in tiny places, or if no access, and no destruction 

c. What is the valid length of a traffic stop? What can you do during a traffic stop?

i. Rodriguez v. US (2015)

1. Facts: K-9 officer pulled Rodriguez over, who had a passenger in his car, because he saw him slowly veer onto the side of the road and then quickly veer back onto the highway. There is a law against driving on the shoulder. The Officer asked for Rodriguez’s license and ran a W check on him and the passenger. He asked Rodriguez to accompany him to his patrol car, but he refused. The officer wrote a warning ticket. PO called for backup. He asked if the dog could sniff the car, and he refused. PO retrieved the dog who alerted to drugs in the car. Meth was found. Only about 7-8 minutes elapsed from the time the warning was given until the dog alerted there were drugs. 

a. Moving to suppress evidence seized from the car on the ground that the PO prolonged traffic stop w/o PC

2. Issue: can PO extend a completed traffic stop if they don’t have RS, in order to conduct a dog sniff, if the overall time was reasonable. Whether the 4th Am tolerates a dog sniff conducted after completion of a traffic stop; whether police routinely may extend an otherwise-completed traffic stop, absent RS, in order to conduct a dog sniff

3. Analysis: 

a. The tolerable duration by police inquiries in the traffic-stop context is determined by the seizure’s “mission.” 

b. In Caballes, warned that traffic stop `can become unlawful if it is prolonged beyond the time reasonably required to complete the mission 

c. In other words, a PO may conduct unrelated checks during an otherwise lawful traffic stop 

d. A dog sniff is not fairly characterized as part of the officer’s traffic mission 

e. Question is not whether the dog sniff occurs before or after the officer issues a ticket, but whether conducting the sniff “prolongs” the stop 

4. Holding: a police stop exceeding the time needed to handle the matter for which the stop was made violates the Constitution’s shield against unreasonable seizures. It does not matter if the extension of time is diminimous or overall length of stop is reasonable. Seizure is like a Terry stop, and its length is determined by its mission. Thus the stop can only last as long to complete the mission (i.e. not whether it was a reasonable amount of time)

a. Rule of Rodriguez: authority for the seizure ends when tasks tied to traffic violation are – or reasonably should have been – completed. 

i. But if RS to extend the stop develops, extension of the stop is OK (and length/activity during extension of stop depends on Terry rules) 

ii. “Reasonably should have been completed” tries to eliminate chance that PO will take a long time in order to allow the drug dog to arrive 

b. Related to mission? –All go to serving objective of enforcing traffic code 
i. Checking driver’s license 

ii. Determining if outstanding W

iii. Inspecting registration/proof of insurance 

iv. Ordering out of car

c. Point of Rod is that you can do an unrelated investigation like a dog sniff so long as it doesn’t go past time needed to complete the mission 

d. Issues
i. How do we enforce the time period of how long the mission is supported to go 

ii. What about consent – can you ask for consent (i.e. because it takes some time to ask for it) 

5. Dissent (Kennedy): Join in Thomas’s dissent, but disagree to part III. 
6. Dissent (Thomas): The only question here is whether an officer executed a stop in a reasonable manner when he waited to conduct a dog sniff until after he had given the driver a written warning and backup unit had arrived. 
a. Court’s holding cannot be reconciled with Caballes. 
b. Issue is reasonableness. 
c. The majority’s rule focuses too much on what order a PO does things. Assuming he did the dog sniff before the ticket, he would have been fine. But he did it in that manner in order for safety. 
7. Dissenting (Alito): court addresses a purely hypothetical question of whether the traffic stop in this case would be unreasonable if the PO, prior to leading of a drug sniffing dog around the car, did not already have RS that the car contained drugs. 
a. He did have RS 
j. Special Needs Doctrine (“SND”) ( not tested on exam, but is a W exception 
II. Constitutional Limits on Police Interrogation 
a. Introduction

i. Unlike the 4th Am when we are dealing basically with privacy rights, we are looking at rights of individual, but also how reliable it is 

ii. Concern about convicting an innocent person 

1. People falsely confess 

a. Ex. Thomas whose son died, and was interrogated for 9 hours. 

iii. How do courts control it? Strike balance between legitimate need to get info to the police vs. the desire to protect individual rights and ensure reliability of the system 

b. Three Constitutional Approaches

i. Voluntary/due process (5, 14th Am)

1. S. Ct. Test for voluntariness (can be used but is an amorphous test): 

i. Step one: coercive state behavior 

ii. ∆ must point to state bx beyond the normal attributes of interrogation 

1. Interrogation is in some sense inherently coercive 

2. Must show there is a link between coercive conduct and confession ( i.e. it cause the confession 

iii. Common coercive techniques (generally objective) 
1. Physical brutality 

a. Physical brutality is a coercive PO conduct; almost per se coercive 

2. Lengthy interrogation 

a. Studies have shown that interrogations for 5 hours, even with breaks, increases chance of false confession, however we have a S. Ct. case that has held that an interrogation of 36 hours to be OK 

3. Deprivation of food/drink/sleep

a. Deprivation of food – normal that you don’t have food out. Gave him water upon request. 

b. Would have to show that not eating for 1 hour would make an average reasonable person to confess 

4. Threats/promises 

a. Good cop/bad cop is viewed as part of normal police conduct ( Does not influence urge to falsely confess  

b. Promise would have to show that that promise or threat would overbear the will
i. Ex. that would strongly overbear the will of a reasonable person: promise to let someone go, especially a juvenile; threat to charge someone else; threat you won’t see a child again 
c. Vague general promises which would not be enough to overbear the will: we will go easy on you; we will put in a good word
5. Lies 

a. Can lie about evidence but not about the person’s rights (i.e. we have your DNA, your friend confessed) 
b. Policy falsified the evidence ( some lower court cases which has held it is involuntary for two reasons:

i. More likely to coercive (don’t expect POs to go that far)

ii. Public policy concern (false doc accidentally getting into record)

b. Step two: that overbears the will of the suspect 

i. Factors to Consider:

1. Timing 

a. Bx and then immediate incriminating statement vs. bx and then several hours later have statement 

2. ∆’s response to the conduct 

a. Receptive, fearful, laugh 

3. Any intervening acts of mitigation

a. Apology, anger by other officers, promise not to repeat behavior ( sufficient?

4. Other motives to confess

a. B/c they knew they were caught 

ii. Miranda warnings approach (5th, 14th)

1. Intro info

a. Do they work?

i. Don’t stop most people from talking to the police ( most people waive their rights 

ii. Something is missing from the warning ( doesn’t say what happens if you don’t talk 

b. Purpose – to put ∆ in control of their interrogation 

2. Dispel some common misconceptions

a. Do you automatically get an attorney if you ask for one? No, you do not have the right to an attorney under Miranda because it is a 5th Am right (6th Am is one that guarantees) 


i. Don’t have the right to get one, but if you are interrogated after you ask for an attorney, any statement elicited will be in violation of Miranda 

ii. Means they can’t interrogate you until they give you an attorney 

1. Usually means they won’t interrogate you, because attorney will tell you not to talk 

b. Is an arrest in invalid if you are not given your Miranda rights? ( Never have to Mirandized someone and the confession is perfectly valid 

i. Don’t need to if they don’t plan on questioning of you 

ii. Nothing to do with validity of the arrest

iii. About whether statements can be used against you or not

c. Despite that Miranda is very lengthy, and left many things ambiguous, seem to be resolved over time, but not always in ways that the Miranda court would have approved 

3. Miranda v. Arizona 

a. Ernesto Miranda was accused of rape. He was interrogated fro two hours and was “by the book.” But the court used it as an opportunity to require Miranda warnings. 

b. Questions that arise from the opinion:
i. Why are warning part of 5th Am (privilege against self incrimination and compulsion)? 

1. B/c compulsion should be presumed interrogation n any police dominated environment ( will presume coercive environment unless Miranda warnings are given b/c they eliminate coercion, in two ways: 

a. Give suspect knowledge of rights  

b. Tells the suspect that the POs know your rights 

2. b/s without Miranda we assume there was compulsion 

ii. When must Miranda warnings are given? 

1. Must get warnings when there is custodial interrogation (i.e. custody and interrogation – both are necessary) 

iii. What do these terms mean?

1. Custody: court doesn’t really define it, but says (5x) “custody, or otherwise significantly deprived of your freedom” 

a. Originally meant that warnings were required for seizures and arrests, but

b. Now, custody only means arrest 

2. Interrogation: no clear meaning, but say two things:

a. Direct questions (i.e. where were you the night of the 5th, what kind of car do you drive)

b. Spontaneous statements are not interrogation (i.e. go up to cop and say “I killed my neighbor”) and thus admissible 

iv. What does the court say about asserting your rights?
1. Right to remain silent

a. How do you assert a right to remain silent? What constitutes an assertion?

i. Miranda didn’t get into this in detail, but clearly says that assertion can be “in any manner”
ii. Present law: there has been a recent deviation – now it must be unambiguously asserted
b. What happens if you assert? 

i. Questions must immediately cease (no deviation in current law) 

ii. What about re-interrogation after assertion? Not addressed by Miranda 

2. Right to an attorney

a. How do you assert your right to an attorney?

i. Miranda doesn’t say anything beyond if you ask an attorney “in any manner”

ii. Present law: there has been a deviation and must not unambiguously assert
b. What happens if you assert? 

i. Questions must cease 

ii. What about re-interrogation after assertion? Not addressed by Miranda 

c. Miranda court makes it clear that:

i. Waiver must be knowing and voluntary
ii. Gov’t has heavy burden to demonstrate that waiver occurred 

iii. Waiver won’t be inferred from silence or from the fact that the suspect has talked 

iv. Express waiver is strongly preferred 

4. When do POs have to provide a suspect with MW? ( Must have: 
a. Custody

i. As defined by Miranda court: when in custody or otherwise significantly deprived of freedom ( i.e. any seizure 

ii. Current rule: when arrested ( when a reasonable person would feel the deprivation of freedom associated with an arrest
1. Traffic/Terry stop ( no custody 
a. Doesn’t have degree of deprivation that is associated with an arrest; not police dominated environment 
b. Why? it is temporary; public; generally one-on-one, or at most two-on-one 
2. Police station questioning ( generally yes, but not always 
a. Clearly required if you have been formally arrested 
b. Not clear – if asked to come to the PO stations, because less feeling like not able to leave 
3. Home ( it depends
a. Normally would not require MW, unless the facts are such that a reasonable person would feel they have been placed under arrest, or were actually placed under arrest 
4. Prison ( the court has not held the MW every time you question someone in prison
a. Custody only exists if you wouldn’t feel free to return to your prison cell because it is essentially your home 
b. Interrogation
i. Direct questions ( need MW 

ii. Spontaneous statements ( don’t need MW 

iii. What about things that are in between?

1. Statements vs. direct questions (e.g. I know you killed your wife)
2. Conduct (e.g. leaving a true DNA report on the desk) 
3. Conversations between POs that the ∆ is privy to 
iv. Rhode Island v. Innis (1980)
1. Facts: cab driver was killed by someone with a sawed off shotgun; another cab driver was robbed. Second cabby described suspect. POs found him. Suspect was read MW at least times. He asserted his rights. POs put him in the car to drive him to the station. POs were discussing concern over the weapon left because of the school. Innis spoke up and led POs to the gun. 
2. Issue: After Innis asserted right to attorney, did POs interrogate him? 
3. Rule (used today): an interrogation includes direct questions or their functional equivalent 
a. Functional equivalent: words or conduct that the PO know, or should know, are reasonably likely to elicit an incriminating response
4. Analysis: 
a. No direct questions 
b. Court did not find that questions were functionally equivalent to direct questions, based on four factors: 

i. It wasn’t a length harang (i.e. they didn’t keep going at it) 
ii. The conversation wasn’t particularly provocative (e.g. the guy behind us is going to fry; that guy definitely killed the cabby ( pushing buttons; begging for a response)
iii. PO did not exploit any known susceptibility of Innis (e.g. knew Innis had a handicapped daughter) 
iv. POs did not intend to elicit a response. Intent is relevant but not determinative. Relevant because if POs intended to elicit a response, they did it because they thought it was reasonably likely to do so 
5. Exceptions to MW Requirement (i.e. don’t need to give MW in order for statement to be accessible)
a. Use of undercover agents

i. Illinois v. Perkins (1990)
1. Facts: cellmate of Perkins said he was bragging about a murder he committed in St. Louis. Then put undercover cop in jail cell with Perkins. PO suggested that he and Perkins break out of prison. PO and Perkins have a casual conversation, in which Perkins admits to the murder. 
2. Rule: under cover agent exception – don’t need MW when being questioned by under cover agent
3. Because if you don’t know you are engaging with the police, it is not
b. Public Safety Exception

i. New York v. Quarles (1984) 
1. Facts: PO was on patrol in NY and told him that she had just been raped with a man with a gun and that he went into the grocery store. PO went into the store and find him. They frisk him, and find an empty gun holster. POs asked him where the gun was and he pointed to a pile of fruit and said “over there.” After getting the location of the gun they then gave him MW.  
2. Issue: was statement inadmissible because no MW?
3. Rule: Statements elicited in violation of Miranda are admissible if the question was reasonably prompted by concern for public safety 
4. Holding: no, because POs can ask question reasonably prompted by concern for public safety with giving MW 
5. POs didn’t ask questions about the rape, but about the gun. Prior to asking questions about the rape, they did Mirandize him 
c. Booking questions do not require MW because they are not likely to elicit a criminal response (don’t need to know for exam)
6. Waiver: How Do Suspects Waive Their Rights?
a. State has a heavy burden to show there was a waiver, but must show the waiver occurred by a preponderance of the evidence 
b. Basic rules:
i. Must be voluntary ( same rules as voluntariness above 
1. (1) Any coercive PO conduct (2) that overbore the will of the suspect and caused him to waive his rights 
2. POs cannot lie about your rights in order to get a waiver (but can lie about evidence against you) 
ii. Must be knowing and intelligent

1. I.e. knew and understood your rights 
c. Types of Waiver
i. Best way to waive is an express waiver ( nice but not required 
ii. Implied waiver

1. From Beghuis – waiver occurs if the ∆ engages in a course of conduct consistent with a desire to waive his rights 
a. E.g. makes a voluntary statement after knowing and understanding his right 
iii. No waiver 

d. Berghuis v. Thomas (2010) 
i. Facts: POs interrogated Berghuis at 1:30PM and lasted for about three hours. It was conducted in an 8x10 room. The suspect sat in a chair that resembled a school desk. POs gave suspect written Miranda rights, and read them out loud. Suspect declined to sign the form. The record is conflicting on whether he later verbally confirmed that he understood his rights. Suspect barely spoke during the interrogation, and when he did, only gave short yes/no type responses. After 2 hours and 45 minutes the detective asked the suspect if he believed in God, which he replied that he did. Then he asked if he prayed, which suspect said he did, and then was asked if he prayed for forgiveness for shooting that boy, and suspect said he does. The interrogation ended about 15 minutes later.

ii. Analysis: 
1. Arguments:
a. That he asserted his right to remain silent by remaining silent and the questions didn’t cease. 
b. He never asserted his right to remain silent
i. Court rejected that he waived his rights by talking, and said that you need something more ( talking and understood your rights is enough 
2. Holding: Waiver occurs if the ∆ engages in a course of conduct consistent with a desire to waive his rights 
a. The suspect makes a voluntary statements if he knows and understands his rights, that is a course of conduct consistent with a desire to waive his rights and inconsistent with the desire to remain silent 
b. Prior to this, people assumed that police couldn’t start an interrogation until the suspect waived their rights. But now, as long as the suspect does not assert their rights POs can questions them until one of three things happens: 
i. Suspect answers the Q and waives his right 
ii. ∆ invokes his right and Qs must stop
iii. POs get tired of asking questions and stop 
c. Justification: 
i. Only way Miranda makes sense ( how can you imply waiver from talking if POs aren’t allowed to ask Qs 
ii. Can help ∆ make a more informed decision about waiver because they can ask Qs 
iii. If an ambiguous act, omission, or statement could require police to end the interrogation, police would be required to make difficult decisions about an accused’s unclear intent and face the consequences of suppression if they guess wrong 

3. Dissent (Sotomayor): Courts opinion downplays the record that suspect remained almost completely silent, and that he expressly declined to sign a waiver form. 
a. Decision contradicts the purpose of Miranda 
e. Rule from Berghuis (current rule):
i. After POs read a suspect his/her Miranda rights, POs may interrogate a suspect who has neither invoked, nor waived, his/her rights AND
ii. A suspect who understands the Miranda rights and has not invoked them, WAIVES those rights by making an un-coerced statement 
iii. Greatest shift from Miranda ( told right to remain silent and then POs start questioning them. Would make them think that they do not really mean it 
1. Means that the real protection that exists now under Miranda is for people who have enough experience or knowledge to properly invoke their rights 
7. Asserting: How do suspects assert right to remain silent or to counsel?
a. Issue really arises with ambiguity
i. Three alternatives to treating invocations:
1. Treat all ambiguous invocations as invocations (i.e. Miranda “in any manner”)
2. Treat all ambiguous invocations as irrelevant ( this is the rule 
3. Stop & clarify (some jurisdiction do some version of this) 
b. The only was to invoke the right to remain silent is unambiguous invocation (from Berghuis)
i. Remaining silent is ambiguous
ii. To invoke your right to remain silent you must talk
c. In essence you have two rights: 
i. To remain silent and not incriminate yourself (i.e. gov’t can’t force you to talk)
ii. To stop questions, you must assert invocation 
d. Test: would a reasonable person in the POs position believe the person has asserted his/her right to remain silent 
i. Don’t have to say “I am asserting my right to remain silent under Miranda” explicitly, but must be unambiguous under this test 
ii. Look at language, police response, etc. 
8. Effect of Assertion/Re-interrogation/Validity of Subsequent Waiver
a. Once you unambiguously invoke, questions must immediately cease. Then the question becomes ( how long does the invocation last/how long do they have to stop questions? 
b. Validity of Post-Invocation Waivers 
i. Mosley v. Michigan (1975) ( 
1. Facts Timeline
a. M arrested for armed robbery 

b. Given MW 

c. Waived rights (waiver #1)

d. Interrogation – talking about robbery 

e. Invoked right to remain silent (I don’t want to talk about it) ( assertion of right to remain silent [now might not consider waiver, because “it” could refer to that question]

f. Questions immediately ceased

g. Few hours later, implicated on homicide

h. PO re-approached 

i. Different detectives (homicide)

ii. Took to different location in building)

iii. Ask about different crime 

i. Read MW 

j. Waived rights (waiver #2) – Post Invo W

k. Made incriminating statements (this is what ∆ wants to suppress)
2. Issue: is the post invocation waiver vlaid? 
3. Holding: Scrupulously honored test: post invocation waiver is valid if the PO scrupulously honored suspect’s rights to remain silent 
a. Would a reasonable person view this as one continuous interrogation in an attempt to wear down their will?
b. Factors (1-4 must exist to be deemed scrupulously honored, the rest of trade-offs):
i. Original interrogation immediately ceased (shows PO willing to honor rights)
ii. Some passage of time 
iii. New warnings
iv. Waiver of rights 
v. New questions about a different crime (most significant out of 5-7)
vi. New questions by different officers 
vii. Different locations 
c. Analysis: 
i. 5-7 were really important in Mosley because of #2 (i.e. passage of time was very short – two hours) ( essentially 5-7 were trade-offs with #2 
4. Take-away: if you unambiguously invoke your right to remain silent, question must immediately cease. But re-interrogation can occur if the police scrupulously honor your rights 
c. How to Evaluate Post-Invocation Waiver (different than Mosley)
i. Edwards v. Arizona (1981)
1. Facts timeline:
a. E Arrested for robbery/murder

b. Given MW 

c. Waived his rights (waiver #1)

d. Talked 

e. Asserted right to attorney 

f. Questions immediately stopped 

g. E returned to cell in jail 

h. Next day, 2 detectives came to speak to him 

i. Waived his rights (waiver #2 – post invocation waiver)****

j. Made incriminating statement 

2. Test:

a. After ∆ invokes the right to counsel, no police interrogation can continue unless: 

i. Counsel is “made available” (PRESENT), or 
ii. ∆ initiates the conversation and waives rights; 
iii. OR (same thing, but in waiver terms *preferred)
iv. Any waiver obtained after ∆ invoked the right to counsel is invalid unless 
v. ∆ initiates the conversation and waives his rights, or 
vi. ∆ attorney is present 
b. Break in custody and passage of 14 days (added after Shatzer)
3. How is this different than Mosley? It is more protective than invoking the right to remain silent 
d. Three things left open in Edwards that later courts addressed:
i. Invocation: must be invoked unambiguously ( makes it harder for Edwards to kick in 
ii. Initiation: occurs when the suspect makes a statement demonstrating a desire for discussion relating to the investigation (e.g. “I don’t understand why I am a suspect” after invoking)
1. As opposed to: a statement relating to the routine incidents of incarceration (e.g. “when do we get lunch?” “Can I go to the bathroom?” “What is going to happen to me now” (arguable))
iii. Ending point (from Shatzer):
1. How long does Edwards last? 
a. No S. Ct. decision until Shatzer 
2. Maryland v. Shatzer (2010) 

a. Timeline Facts: 

i. July 2003 – Det B got tip that S had order his then 5 year old son to perform fellatio on him 

ii. Det B met w/ S at MD Correction Center 

iii. S waived rights and talked (waiver #1)

iv. Invoked right to attorney 

v. Qs immediately ceased

vi. 2006 – son now 8 – could explain more 

vii. Officer H assigned to case (not clear if knew he invoked right to counsel)

viii. Officer H went to question S at Roxbury Correction Center (transferred)

ix. Read his MW 

x. Waived his rights (waiver #2 – post invocation waiver)****

xi. Made some incriminating statements
b. Holding: there should be an ending point to Edwards ( ends when there is (1) a break in custody, and (2) passage of 14 days. 

i. Break in Custody
ii. Why? Idea was to shake off coercive effect of custodial interrogation 

iii. Here, even though S stayed in prison, if returned to prison cell that is a break in custody because your cell is your home away from home at this point 

iv. When is there no break in custody? Like in Edwards ( arrested, in jail, and nothing changes. Once convicted and sent to prison, presumably that prison cell becomes your home 

v. Passage of 14 days
vi. Why must there be a passage of time? Otherwise police can play games. 

vii. How do you track it? How literal will it be taken? ( don’t know, hasn’t come up 
iii. Right to counsel (6th Am)

1. Applied at certain pre-trial phases 

2. Massaih
a. Facts:

i. M indicted for narcotics dealing 

ii. Out on bail

iii. Talking car with “friend” and co-indictee, Colson 

iv. Colson had agreed to be wired by gov’t

v. M made incriminating statements which wire captured 

vi. M moving to suppress statements 

b. Issues:

i. *4th Am doesn’t apply because invited ear 

ii. *5th Am doesn’t apply because don’t know it’s police so cannot be police dominated environment 

iii. Found 6ht Am violation

c. Rule created: Once adversary proceedings have begun the ∆ has the right to an attorney when the gov’t deliberately elicits information from him unless the ∆ waives the right to an attorney  

d. 6th Am turns on two things:

i. Initiation of judicial proceeding (“IJP”)

1. Point that triggers a 6th Am right. Represents a clear accusation by the state. 

2. Arrest does not trigger 6th Am right to counsel. It only comes into play after you’ve had you first judicial proceeding (will only use two terms on exam: indictment or arraigned to signal IJP, if not these two words, then not) 

3. Three implications for IJP being trigger: 

a. Custody is irrelevant – doesn’t matter where you are, once judicial proceedings have begun, you have a right to an attorney wherever you are when the gov’t is deliberately trying to obtain info form you

b. 6th Am is offense specific – only applies to those offenses that have reached IJP

i. In other words if you are arraigned on a murder charge, you have a 6th Am right if gov’t comes to you to elicit info about that murder. But if they come to talk to you about something else, then no 6th Am right. 

ii. What is a different offense? Apply double jeopardy test ( do the two offenses have the same elements and facts 

c. Right attaches automatically (i.e. don’t have to say or do anything) 

i. Attaches when you get to the IJP

ii. Deliberate elicitation 

1. Only comes up with jail houses snitches/informants 
a. E.g. indicted and put in jail cell and there is an informant in the cell with you 
2. When can you use snitches? If people act as a “listening post” i.e. don’t deliberately elicit incriminating info
3. 6th Amendment Rule: Once there is IJP, PO cannot deliberately elicit info on that offense for which judicial proceedings have begun outside the presence of ∆’s attorney unless the ∆ waives the right to an attorney 
a. How do you waive? If you have validly waiver your Miranda rights, waives your 6th Amendment right as well 
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