IV. INTERROGATION

I. INTRODUCTION
· 4th Amendment
· Applicable to individuals because under incorporation by 14th amendment, individuals’ rights are protected against state entities.  4, 5, 6th amendments are so fundamental that depriving individuals these rights against state entities would deprive them of life, liberty, and due process 
· State constitutions can give greater (but never less) protection than the U.S. Constitution

Criminal justice system overview
· Initial investigation of the crime (can occur before crime is committed, can continue through trial)
· 4A issues – searches of homes, cars, suspects, wiretapping, frisking, dog sniffs
· 1. Is there a S/S?  What is a search?  Fall within 4A?  Performed by government?
· 2. If yes, is it reasonable?  2 possible tests
· Warrant Model – a reasonable S/S is one conducted with a Warrant based upon Probable Cause (subject to a few narrow exceptions).  Katz v. U.S.
· Reasonable Model – search simply must be reasonable under the circumstances
· Police questioning of suspects
· Involuntary confessions under 5A, 14A
· Miranda rights
· Eyewitness identification
· 6A, 14A
· Arrest
· 4A governs, because arrest is a form of seizure.  
· If seizure/arrest, is it reasonable?
· Level of suspicion necessary for arrest: PC
· Who decides if arrest is warranted?  Warrant may or may not be required
· Public arrest – do not need a warrant, but need a quick hearing after the fact
· Arrest in own home – need a warrant or exception
· Arrest in third party’s home – need a search warrant
· 5A also a concern
· Miranda rights (must be given after arrest)
· Booking
· Fingerprinted, photos
· Inventory
· DNA collection
· Jail (pretrial) or released (bail)
· Decision to charge
· If inadequate evidence, not worth it
· If charging, file complaint setting forth statutory basis for offense
· Initial appearance before court 
· 4A, 5A, 14A, and 6A now kicks in
· Different names in different courts – initial appearance, arraignment, presentment
· Almost always within 24-48 hours.  MUST be 24-48 hours if no warrant
· Confirms right person is before them, sufficient cause
· Judge reviews complaint, defendant told charges, complaint read, told of right to have an atty
· Preliminary Hearing or Grand Jury
· Preliminary Hearing – adversarial hearing with witnesses, must establish prima facie case to hold defendant and proceed to trial.  Minimal standard, can use hearsay
· If enough evidence, assigns case to court (holding order)
· Could waive preliminary hearing if intending to plead guilty, or if have old witnesses who might die before trial
· Grand Jury – indictment
· Way to bypass Preliminary Hearing
· Grand Jury is a large number of people to evaluate the situation before or after arrest
· Usually just prosecutor and Grand Jury.  Prosecutor questions witnesses.  Has to act in good faith, but doesn’t have to present exculpatory evidence.  
· PH v. GJ?
· 5A requires GJ for federal cases
· No reverse incorporation, so states do not have to use the Grand Jury system
· 18 states do require GJ
· Prosecutor would choose GJ over PH because pre-arrest, public cases (fairness), secrecy (D doesn’t get to hear case), more efficient
· Formal arraignment
· D brought before trial judge, told charges, asked to make plea
· Most plead guilty (75-90%)
· If D pleads guilty, can’t plead constitutional issues (so we don’t even get to see many constitutional issues)
· Pretrial motions before trial judge
· Motions to suppress evidence (suppression hearings)
· The judicially created remedy for constitutional violations of 4A, 5A, 6A is the exclusion of evidence, through the Exclusionary Rule
· Plea bargaining (may take place)
· Trial
· Right to counsel, right to jury
· 6A – guarantees right to jury trial for serious offenses (more than 6 months in custody)
· No constitutional requirement for # of jurors, most states require 12
· Sentencing
· Trial judge generally sentences D, except in death penalty cases
· Appellate process
· Direct appeals (D usually has one automatic right of appeal, different for death penalty)
· Collateral proceedings (habeas corpus)
· Civil suit filed in federal court after direct appeals exhausted
· Continued incarceration violates federal constitutional rights
· Severely limited
· Hurts state-federal relationships
· Desire for finality
· Strict standards to establish error
· Harmless Error rule

Search Warrants
· A search warrant is a paper signed by a Magistrate Judge authorizing a search
· 4A reasonableness requirement – judge is a neutral, detached party
· Police provide affidavit of justification for S/S
· Warrant is issued
· Probable Cause requirement
· Much lower than preponderance of evidence, or beyond a reasonable doubt
· Would a reasonable person be warranted in his belief that evidence will be found in the place to be searched?
· Many say it is less than even a 50% chance
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II.A. SEARCH

What is a search?  The right to be left alone
· 4A protects against unreasonable searches and seizures
· 1. Is there government conduct that is a S/S?
· 2. If yes, was it reasonable?  (Warrant or valid exception)
· Trash, eavesdropping, pen registers, open field, aerial surveillance, thermal imaging, GPS, dog sniffs
· Balancing privacy interests protected by 4A against Gov’t’s need for effective law enforcement techniques
· Rule for what is a search = Katz + Jones
· Katz v. U.S. (1967)
· Pet transmitted gambling information over phone, Gov’t had attached listening device to outside of phone booth.
· Listening device qualified as a search
· Reasonable to except that there would be no uninvited ear in the phone booth
· Previously, search was tied to property rights
· Physical trespass onto a constitutionally protected area
· Now, it is whatever a person seeks to preserve as private
· What a person knowingly expresses to the public is not private
· Here,
· Only listened to Katz, not other end.  Only listened to gambling.  But it was unreasonable not to get a warrant and magistrate approval
· Gov’t: Booth was made of glass, no physical penetration (unsuccessful)
· Pet: EOP in booth
· Search occurs when police infringe a person’s subjective EOP that society views as reasonable
· Concurring (Harlan).  Electronic invasion can violate 4A
· (1) Subjective EOP
· What steps did person take to preserve something as private?
· Did a person expose this information to public?
· Must be done knowingly (not willingly)
· Exposed: clothes, license plate, house with windows and no curtains
· Here, Katz closed door to the phone booth.  Confined his voice to booth.
· (2) Objective EOP
· Is the expectation one society regards as reasonable?
· Empirical analysis of facts, RP test, norms, should this be reasonable?
· 1. Searches of trash
· Cal. v. Greenwood (1988)
· Looking through garbage is not a search, not covered by 4A.  Although, a number of states have rejected Greenwood.
· Informant says trucks delivering drugs at night, garbage collector gave trash bags to inspector, inspector found drug paraphernalia, got a warrant to search inside house.
· (1) Subjective EOP
· D: Opaque plastic bags, temporarily in street, little likelihood it would be inspected
· P: Knowingly exposed, like license plates
· (2) Objective EOP
· P: Public street (knowingly exposed to public).  Readily accessible to animals, children, scavengers, snoops.  Trash collector could have sorted through bags or permitted others to do so
· Lack of choice
· Qualitative difference (homeless v. police)
· Quantitative difference (frequency of exposure)
· Third Party Doctrine.  Assumed risk that trash collector would hand over information
· Problem 1
· Acting on hunch, works pick up trash bags left on backs of homes.  Bags were tied at top.
· Yes, search
· Bags were leaning against home (no exposure to public).  SEP, OEP
· Tied at top
· Torn up pieces of paper in the bag
· No, not a search
· Third Party Doctrine – third party can do what it wants with the torn papers
· Residents knew someone was coming to pick up trash
· Other notes
· Intrusion on property might be illegal – separate issue from search
· Police could likely search your mail to look at addresses, not the content of mail
· Kentucky court: Police entry on curtilage to seize trash violates 4A
· But licensing to enter certain parts of curtilage (if trash collector can, police can?)
· Jardine

· 2. Eavesdropping
· Is listening to a conversation a search under 4A?
· If talking to someone in patrol car, probably not a search
· What if Katz is talking to X, and X tells Gov’t?  Probably not a search
· What if X was bugged?  (U.S. v. White)
· If X and Y are talking, Y agrees to be bugged – no search (White)
· If X and Y are talking, Gov’t listens in uninvited – search (Katz)
· Because when X talks to Y, X assumes the risk Y will turn info over to Gov’t
· Statutes require court order or warrant before police eavesdrop (statutory violation)

· 3. Pen Registers
· Smith v. Maryland (1979)
· No EOP in information given to third party (Third Party Doctrine)
· But by law, federal law says police must get a warrant to use pen registers (statutory requirement)
· Robbery victim identified robber’s car, received threatening calls, saw robbery drive by.  Police installed pen register at phone company, traced D’s number, obtained warrant.
· Different from Katz – pen register records different information than eavesdropping
· Limited capacity – just the numbers, not the content of calls
· But, it does reveal the frequency of calls
· Mosaic theory
· (1) Subjective EOP
· P: legitimate expectation of privacy in numbers he dialed on phone
· Court: Too much to believe that callers have EOP, because they are sending these numbers to the phone company.  Expect phone company to keep records
· (2) Objective EOP
· Society not prepared to recognize this EOP as reasonable
· Third Party Doctrine
· Assumed risk that phone company would reveal dialed numbers
· Hypo – police want to know if you visited a website
· Police ask ISP
· Limited capacity – different from Smith because can see all the info in the website
· Third Party Doctrine
· But, most people don’t subjectively understand they are going through a third party to visit websites, and don’t understand that ISP may keep business records of websites
· Objectively, ISP doesn’t record websites during regular course of business

· 4. Open Fields Doctrine
· Oliver v. U.S. (1948)
· Officers can enter and search a field without a warrant
· Officers walked past locked gate, past No Trespassing sign, over a mile from D’s house in a secluded field.  Found marijuana.  Went back and got a warrant.
· (1) Subjective EOP
· Yes – marijuana was a mile in, No Trespassing, locked gate
· (2) Objective EOP
· No – open fields are not setting for intimate activities
· No societal interest in protecting activities that occur in open fields
· Public exposure – open fields are accessible (viewable from side, and air)
· What is an open field?
· Anything other than the house and curtilage
· EOP of privacy in home and curtilage, but not in an open field
· Police can’t walk on curtilage, unless they have a license (Jardine)
· Trespass law does not extend to 4A
· Dissent – open fields should be protected by 4A
· Solitary walks on property, lovers, worshippers, creative endeavor, wildlife
· U.S. v. Dunn (1987)
· Dunn factors for determining curtilage
· Barn and surrounding area are within curtilage of house
· Curtilage is the area that should be included with the intimate activities of the house
· 1. Proximity of area to home
· 2. Is the area included within an enclosure that surrounds the home
· 3. Use of the area (actual v. what police think)
· 4. Steps taken to provide privacy (obviously didn’t take enough if found)
· What if officers fly over an open field?
· Flying over an open field is clearly not a search
· Permitted to go on the land in an open field, therefore allowed by air

· 5. Aerial surveillance
· Not a search if police are in lawful airspace, thus where public have right to be
· 2 S. Ct. cases where aerial surveillance was not a search, even within curtilage
· But some confusion over basis of decision
· Some emphasis on lawful airspace, being where public has right to be
· But also 5 votes that real question is not lawfulness, but routine usage
· Factors
· Intimate details of home
· Dust interference
· Incorporates Jones rule on search

· California v. Ciraolo (1986)
· Aerial surveillance was not a search
· Officers took photos flying 1,000 feet above yard, used photos to obtain warrant, seized marijuana
· (1) Subjective EOP
· Yes – 6’, 10’ high fences surrounding yard
· (2) Objective EOP
· D: Area was close to home, surrounded by fences
· Court: Photos were taken in public airspace, nonintrusive, any member of public flying over could have seen it
· Dissent
· Qualitatively different (police v. public) – no actual risk a passenger would have observed the plants from air
· No choice but to expose backyard to air
· Florida v. Riley (1989)
· D had greenhouse within 20 feet of mobile home.  Helicopter at 400 feet observed interior of partially covered greenhouse in backyard, saw marijuana.
· Different from Ciraolo
· Helicopter (400 feet) v. airplane (1000 feet)
· But didn’t make a difference – still not a search

	White + 3
	O’Connor (concurring)
	Brennan +2 (dissenting)

	· No search
· Helicopter flying at legal altitude
· Public could have been in airspace
	· No search
· D had burden of showing helicopters did not routinely travel at that altitude, so Riley had an objective EOP
· If legal but rare, should still have OEP
· FAA rules are for safety, not privacy
· (Blackmun dissenting says P has burden of showing helicopters do not routinely fly over the area)
	· Search
· Helicopter can fly at any altitude legally – no limits
· Noise, wind, dust should not be measure of lawful search or not
· Thinks plurality was biased bc of ongoing war on drugs
· Should we have to discipline ourselves to draw the blinds every time we enter into a room?



· Is aerial surveillance ever a search?
· Maybe if there was interference with greenhouse or home, or intimate details of home
· Precursor to Jones trespass test from Scalia (property rights)
· Airspace that public is not likely to be in, even if legal airspace
· Regularity of public use of airspace
· Summary
· 5 votes – aerial surveillance not a search
· But, also have 5 votes – whether use of airspace is sufficiently routine that no OEP (O’Connor + 4 dissenting)

· Technology hypo – what if police use enhancement (binoculars, ladders, night vision goggles)?
· Look at thermal imaging (Kiloh)

· 6. Thermal imaging
· Search, because not commonly used device revealed intimate details that someone standing outside the home could not otherwise see
· Kyllo v. U.S. (2001)
· Tip that D had high bills, police used thermovision to observe, got search warrant, found 1000 plants
· Use of thermal imaging device was a search (5-4)
· Home has the highest EOP
· Device reveals intimate details from inside the home
· “Everything in the home is intimate”
· Thermal imaging is not a commonly general available enhancement
· Generally available enhancements do not turn a non-search into a search
· OK: binoculars, ladder, camera
· Not OK: thermal imaging, night vision?
· Device has to be used the same way the police would use it
· Ex. Thermal imaging device should be aimed at neighbors to see if growing marijuana

· 7. GPS
· Knotts and Karo
· Beepers placed on jugs of chloroform at manufacturing stage with owner’s permission, police followed jugs
· Knotts – tracked to location along road.  NOT A SEARCH
· Karo – tracked into home.  SEARCH
· Old rule: When police place a beeper on an item (with owner’s permission) and monitor the beeper (for less than a day), 
· Not a search – monitor on public roadways
· Search – monitor item within a home
· U.S. v. Jones (2012)
· FBI and police surveilling nightclub owner for drug trafficking, used camera/pen register/wiretap to get enough info for a warrant to put GPS tracker on club owner’s wife.  Didn’t follow warrant – installed GPS in parking lot, monitored for 28 days
· Majority: GPS use was a search
· Attachment AND monitoring of GPS made it a search
· Doesn’t follow Katz, but also doesn’t overturn it
· So now you can use Katz OR Jones
· In Jones, trespass is a search
· Gov’t physically occupies private property for purpose of gaining information
· But doesn’t overturn Oliver because open field is not a constitutionally protected area
· Says Katz added to, but did not replace the 4A
· Trespass has always been a part of search, just faded to background
· Concurring (Sotomayor)
· Trespass sufficient, but could have been a search under Katz too
· Mosaic theory – should be a search when you aggregate information
· Concern about Third Party Doctrine and advances in technology
· Concurring
· Wants to make Katz the exclusive test
· Under Katz, this was a search bc of long-term monitoring
· No long-term expectation of privacy
· Short term expectation of privacy
· Look at amount of time, type of crime (minor v. significant)
· Disagrees with majority – should not go back to trespass
· Takeaway
· If you have installation and monitoring, it is a search under the trespass test
· Length of time monitored doesn’t matter
· If no installation (so Third Party installed) and police just monitoring, rely on Katz
· Distinction of long v. short-term monitoring
· Now, definition of search is Katz + trespass rule
· Although the meaning of trespass is not clear
· Mosaic theory, Third Party Doctrine – most justices did not weigh in

· 8. Dog sniffs
· Generally not a search under 4A
· U.S. v. Place (1983)
· Dog sniff of luggage was not a search under Katz
· Well-trained dog
· Sniff only capable of detecting contraband
· Desire to keep contraband private is not a reasonable expectation
· Illinois v. Caballes (2005)
· Dog sniff of car was not a search under Katz (extends Place)
· Marijuana was the fruit of a legal stop
· Needed PC or RS for a legal stop
· Dog sniff gave police PC, police could search car
· Could only detect contraband, reliable dog, not intrusive (sniffed outside car)
· Didn’t exceed permissible scope
· Didn’t prolong the stop
· No intrusion of privacy
· Dissent
· Infallible dog is a legal fiction
· Dog sniff not reasonably related to scope of circumstances which justified the interference in the first place
· Florida v. Harris
· What is a reliable dog?
· No bright-line rule, don’t want to require certain performance tests
· Generally, a well-trained dog is one that is certified and has good field results
· Florida v. Jardines (2012)
· Dog sniff of curtilage is a search under Jones
· Unlicensed intrusion into a constitutionally protected area
· Dog sniffed marijuana at home, officers got warrant, found marijuana
· Unlicensed physical intrusion
· Police have some license to approach the front door (knock and talk), but not to bring a trained dog to find incriminating information
· Constitutionally protected area (pre-Katz test – originalism)
· Under Jones, this was a search
· If physical intrusion, look to Jones
· If no physical intrusion, look to Katz
· Curtilage is easily understood from our daily experience
· Concurring
· Could reach same result under Katz
· Dog is like Kyllo thermal imaging (not a commonly available device)
· But, a well-trained dog has been around for a long time
· And unlike Kyllo, dogs can only detect drugs.  More like Caballes, where desire to keep contraband private is not a reasonable expectation
· Dissent
· Dog is a common societal pet
· No expectation of privacy because marijuana odor
· Took 1-2 minutes
· Hypo – dog on sidewalk smells contraband from inside house.  Search?
· Under Jones, no.  No physical invasion into a constitutionally protected area
· Reasonable EOP rule from concurrence, yes.  Would need a warrant
· Police could come to door without dog to perform knock and talk, and could smell the drugs themselves
· Remaining questions after Jardines
· Place and Caballes still good law?  Caballes still good law, not changed by 3-vote concurrence in Jardines
· Dog sniff of car valid?  Or would Jardines say that is an unlicensed physical intrusion into a constitutionally protected area?

What is a search overview
· Qualifies as a search if you can satisfy either Katz or Jones
· Katz: A search can occur if the police infringe a person’s EOP that society deems reasonable
· (1) Subjective EOP
· Did a person try to preserve something as private?
· Did the person expect the information to be kept private?  (Smith)
· (Quick analysis, because OEP always governs.  Court has never found OEP, but not SEP)
· (2) Objective EOP
· Is it an expectation that society recognizes as reasonable?
· Factors
· Public Exposure Doctrine 
· What a person knowingly exposes to the public is not a search.  No SEP or OEP in items exposed to the public
· License plate, face, clothes, window without curtains, car window
· Rule appears to be true even if only theoretically possible for public to observe
· 2 counterarguments
· Knowing exposure, not voluntary exposure (although Smith is a little different).  Exposure so rare that people still have a reasonable EOP (Riley, Jones (Alito – long term surveillance))
· Qualitatively different type of exposure
· Public observation v. police observation
· Mosaic theory
· Third Party Doctrine
· No OEP in information disclosed to third party (assume risk)
· Trash, pen register, internet discussion, GPS not installed
· Bank records, addresses on envelopes, email addresses
· Counterarguments
· Policy – more dependent on technology, shouldn’t have to choose between being tech savvy and giving up rights
· Eliminate or distinguish your case: (1) information not normally collected or maintained in normal course of business by third party; (2) EOP bc you don’t know information is collected by third party (Smith)
· Perception of police can be enhanced by common, generally available technology
· Binoculars, flashlight okay
· Exception Kyllo – thermal imaging device not generally available
· What is a common enhancement? 
· Public owns it (how many sold?)
· Police use v. public use
· Even a common enhancement may make licensed intrusion not okay
· Nature of information
· Not a search if device or technique can only reveal contraband
· Dog, or targeted technology
· Non-intimate nature of information may affect whether something is a search or not
· Smith – telephone numbers are not intimate information 4A intended to protect
· Open field cases
· Problems with the argument
· Why does the 4A only protect intimate information?
· What is intimate information?
· Kyllo – all information within a home is intimate
· Katz – anything you seek to preserve as private
· Mosaic theory – accumulation of non-intimate information
· Nature of intrusion may matter
· More intrusive = more likely to be a search
· Dog sniff cases – sniffing luggage from outside
· Aerial surveillance case – did not stir up dust, wind
· But, could argue this is just a prelude to the trespass argument
· Jones: A search occurs if police physically intrude onto a constitutionally protected area
· Trespass test
· Installing GPS without consent is a trespass/physical invasion (Jones)
· Police on curtilage with dog with intent to gain information is a trespass (Jardines)
· Everything else is unclear, would have to research
· How to define trespass – now, or at time of 4A?
· Trespass v. physical intrusion (Court switches terms in Jardines)

Problem 2 
· Bond v. U.S. - Police squeeze luggage and feel meth brick
· Gov’t: Not a search, because no trespass under Jones, no EOP under Katz because anyone could have moved the bag
· Bond: Qualitatively different exposure for EOP – public moving bag v. police squeezing the bag
· Mosaic theory – collective mosaic of surveillance
· Court agreed with Bond
· U.S. v. Maynard 
· Invasion of privacy comes not from individual observations, but from what can be inferred from them
· Whole of one’s movements over a month reveals more than its parts
· But this is not universally accepted – problematic to decide when it becomes a mosaic


II. SEARCH AND SEIZURE


II.B. SEIZURE

· What is a seizure?
· Seizure continuum handout
· Much of citizen-police interaction is not a seizure – consensual encounters (police can do minimal things without consent)
· Three types of seizures
· Investigatory stop (based on RS)
· RS is not in 4A, judicially created from Terry v. Ohio
· Need RS, but police can ask questions without Mirandizing, can ask for consent to search, can frisk if RS armed and dangerous
· Traffic stop (based on PC)
· Can ask questions without Miranda warnings, consent to search, frisk if armed and dangerous
· Arrest (based on PC)
· Can ask questions (with Miranda warnings), greater right to search (SILA), can ask for consent

· Types of seizures
· Terry stop
· A person is seized only when freedom of movement is restrained 
· When a RP would have believed that he was not free to leave, and submits or is restrained (Mendenhall)
· Arrest
· Police tell you under arrest, read Miranda rights
· Would a RP feel she was arrested?

· When is a person seized?
· U.S. v. Mendenhall (1980)
· D landed at airport, agents observed suspicious behavior, took to DEA office area, consented to search, found heroin
· 1. Evidence was fruit of illegal search
· Search
· No voluntary consent, unreasonable
· 2. Evidence was fruit of illegal seizure
· Heroin was seized
· No RS
·  Freedom of movement was not restrained, D was free to leave
·  Would a RP have believed that he was not free to leave, and submits or is restrained
· Show of force
· Display of weapon
· Number of officers
· Blocking movements
· Touching/grabbing you
· Handcuffs
· Ask for ID/tickets
· Keeping ID (but 4th Cir. says citizen can always ask for ID back)
· Language/tone of voice
· Could say “I just want to know if I am free to leave”
· “Hold up, I need to talk to you for a second” – not a seizure
· Subjective factors
· Age, race, past encounters with police
· But generally, an objective test
· 3. Evidence fruit of illegal (de facto) arrest
· Arrested
· No PC
·  Not a formal arrest, exceeds permissible scope of stop
·  Consent was invalid, evidence was fruit of illegal search
· D only needs to show one (but must show both subpoints)
· Terry stop is brief and temporary, for police to see if there is PC to prolong the stop
· Suggested 20 mins. (although SCOTUS has rejected this test)
· Officer supported to be as efficient as possible to dispel their suspicion
· Look at circumstances
· Can’t detain someone indefinitely if they are denying involvement

· De Facto arrest handout
· What turns a valid stop into a de facto arrest?
· Time
· Purpose of Terry stop is to be brief and temporary, so police can see if they have PC
· Suggested 20 mins
· Can’t detain someone indefinitely if denying involvement
· Movement
· Mendenhall – moved to police station = deprivation of freedom to move
· Coerciveness of the stop
· Pointing gun, handcuffing
· But if these are necessary for safety, can use without turning into de facto arrest
· Evidence was fruit of invalid seizure – even if started valid, exceeded scope of permissible stop
· Evidence was fruit of de facto arrest


If yes a S/S, reasonable?
· Warrant
· PC – whether under the totality of circumstances, there is a fair probability that evidence will be found at a particular place at the time of a search
· No percentage assigned to “fair probability”
· For reference, 37% for RS
· PC is a constitutional standard (mentioned in 4A)
· Limits and restrains police behavior
· PC could be stale
· Character of crime, nomadic or entrenched, thing to be seized, place to be searched
· PC could also determine the end of the search
· Objective v. subjective standard
· Whren v. U.S. (1996)
· Police tailed youths in Pathfinder, police observed 2 bags cocaine in the car, arrested
· Here, PC from an objective standpoint – a reasonable officer could have found PC in this circumstance
· Traffic violation warning was not just pretextual
· To evaluate informants (Aguilar Spinelli)
· Basis of knowledge
· Veracity of person
· Illinois v. Gates (1983)
· Tip that D were big drug dealers, surveillance, then affidavit to search car, found marijuana
· Police had PC for search warrant under totality of circumstances
· TOC is the current test (no longer rigidly apply 2-factor test)
· Deficiency in one prong can make up for strength in another
· Basis of knowledge: verified detailed information about future events not easily predicted
· Tipster learned information in a reliable way – likely part of enterprise
· Detail of future events
· Veracity: corroborated
· If not an anonymous tip, look at reputation
· If confidential informant, look at track record
· But, good liars don’t lie about everything
· Cooperation
· Consequence against interest
· Reality is, not an issue because of good faith exception
· If police rely in good faith on a warrant, evidence won’t be excluded (even absent PC)
· Only get to PC if you have a bare bones affidavit
· Some courts reject Gates, stick to strict 2-prong analysis.  But there isn’t really that much of a difference!
· Execution of a warrant
· Police must announce search (protect privacy, fear of occupants), unless reasonable not to:
· Reasonable suspicion of danger (physical violence)
· Reasonable suspicion that evidence will be destroyed
· Police can get a no-knock warrant
· Must wait reasonable time before entering (7am v. noon, disposable evidence)
· But if police don’t wait, evidence can’t be excluded (so this isn’t really litigated)
· Generally cannot search someone automatically because they are on the premises when search warrant is executed
· But, can search when listed in warrant, or if items could be found on people (look at relationship between person, premises, search)
· Automatic right to detain occupants of premises when executing a search warrant (Michigan v. Summers)
· Could get longer time than under Terry stop
· To prevent flight, minimize risk, facilitate an orderly search
· Police can use reasonable force
· Who can you detain, i.e. who is an occupant?
· Co-owner, lessee, relationship to owner of premises
· 9th Cir. case not okay to detain occupant at his workplace, miles from house
· Person should be found on the premises during execution of a search warrant

EXCEPTIONS
· 1. Exigency (no time to get a warrant)
· Hot pursuit – PC to enter house without warrant to search for and seize fleeing felon
· 1. Limited by time (prior to or contemporaneous with discovery of suspect)
· Could also use SILA, protective sweep doctrine, consent
· 2. Limited by space (where reasonable to believe suspect may be found)
· Destruction of evidence – PC to believe evidence or contraband will be destroyed
· Will be destroyed, or in the process of getting destroyed (but courts ignore this)
· Who is in the house, sounds of imminent destruction, nature of the evidence
· Welch v. Wisconsin
· Cannot enter home without a warrant if only minor evidence being destroyed
· D drove car into empty field drunk, walked home, police entered and gave DUI
· Exigent exception should rarely be applied in the context of home entry.  Never okay for a “minor” offense (no possible jail time)
· Police wanting to get breathalyzer (destruction of evidence) was not justified
· Public safety – “objectively reasonable basis” 
· Presume police acting as caretakers, not prosecuting mode when it comes to public safety
· SCOTUS has adopted a robust public safety exception 
· Brigham City v. Stuart (2006)
· Police may enter home without warrant when they have an “objectively reasonable basis” for believing safety of public or individual is in danger
· Uncertain whether this is PC standard – should we give police a lower standard when it comes to protecting the public?
· Police see 2 teens fighting through window at 3am house party, officers entered
· State of mind irrelevant, as long as officers have an objective justification (Whren)
· Minor offense may not matter, since violence could escalate (Welch)
· Limitations
· 1. Time (once exigency is over, right to search/act is over)
· 2. Space (in Brigham City could only go into kitchen, although could use other exceptions like protective sweep, SILA)

· 2. Plain View Doctrine
· Seizure doctrine, not an exception
· “plain sight” = not a search
· plain view doctrine is a seizure doctrine
· 2 requirements
· 1. Accessibility – must be a lawful intrusion into area where item can be seized
· 2. Item seized must be immediately incriminating (PC item is evidence or contraband)
· PVD hypos (TWEN)
· Police see marijuana from street, cannot seize because no accessibility
· If people fighting, could use public safety exception, then PVD
· Police have warrant to find gun, find marijuana in shoebox.  OK, but if the warrant was for something larger, then they couldn’t get into the shoebox
· Police looking for fleeing felon in house, seize clothes on floor.  OK, but if clothes were in full closet, might not be okay.  Look at the purpose of the warrant for incriminating (tax v. gang)
· Police heard gunshot, entered apartment with expensive stereo.  Stereo was not immediately incriminating

· 3. Automobile exception
· 1. PC
· 2. Exigency (inherent – Carroll)
· Carroll v. U.S. (1925)
· Court upheld search of roadster involved in transporting alcohol.  Ripped upholstery
· Exigency is assumed in the inherent, even if not ready mobility, of the car
· Irrelevant: absence of driver, arrest of driver, impounded car, not working car
· For car in a garage, would need a warrant or exception
· California v. Carney (1985)
· D trading sex for marijuana, took youth into motor home, police searched motor home
· Mobile home search was okay – PC, and inherent mobility
· Car exception exists: readily mobile, and less EOP in car than home
· How a person uses the car irrelevant – would be unpractical, and would give criminal a loophole
· Might be different if objectively used as a home (mobile home park, utilities, no wheels)
· Scope
· Can search anywhere intrinsic to the car that could hold the item you have PC for
· “intrinsic to the car” = a part of the car, not things brought into the car
· “you have PC for” = anywhere the item could be
· Can slash upholstery
· Containers in cars – look at whether PC attaches to the car, or to the container
· U.S. v. Chadwick
· If police have PC/exigency, can seize container, but need a warrant to search
· Unless there is another exception like consent, Terry frisk, SILA
· Police thought foot locker in trunk had drugs
· Government didn’t argue AE
· Arkansas v. Sanders
· Police pulled over man after airport, searched luggage in trunk
· Court held need a warrant to search the luggage
· Ross
· Police had tip Bandit was selling drugs, saw him bring paper bag to car, pulled over
· Court held that police could seize the paper bag, but could not search it without a warrant
· California v. Acevedo (1991)
· DEA intercepted package of marijuana, later saw Daza leave apartment carrying brown paper bag.  Stopped man, opened trunk, opened paper bag
· Court overturned Sanders, said if police have PC to search the car (PC for container, or PC for car), police can search the car and open any container that could hold the item
· Dissent – if PC attaches to container, can search car for the container, but would need different PC/SILA/Inventory to continue searching the car
· AE hypos
· Police get tip, search car, find backpack with marijuana.  
· OK because PC – tip, exigency – car, scope – PC attaches to car, can search car and any container that could hold drugs
· Police get tip, sees Joe put red backpack in car, opens backpack, finds marijuana
· Could search backpack once it was in the car
· Police get tip for red backpack, police pull Joe over
· Can search for red backpack or anything that could hold red backpack only
· If find drugs in red backpack, new PC to open anything that could hold drugs
· Police pull over car for speeding, smells marijuana, finds bag in trunk with cocaine
· Smell gives PC to look for marijuana
· Burnt marijuana – probably only in passenger compartment
· Raw marijuana – probably search whole vehicle
· Even where medical marijuana allowed, can search - medical card is just a defense
· Police pull over car for speeding, smell burnt marijuana.  Find nothing.  Can search driver?
· Many states say person is like a container, can search, but only as a last resort
· Argue that person has a greater EOP
· Police get tip Joe has drugs in car, can police search purse in car?
· SCOTUS says no distinction of ownership (could try to thwart law enforcement)
· Doesn’t matter if passenger took the item out of the car, as long as it was in the car at time PC arose
· But if took purse, then drug-sniffing dog smelled marijuana, can’t search purse

· 4. SILA
· Incident to a custodial arrest, there is an automatic right to search the person and their armspan
· Chimel v. California (1969)
· Police arrested D for coin shop burglary, searched home, took coins and medals
· Search was unlawful because it was not for officer safety, or destruction of evidence
· Robinson 
· Police searched Robinson, found heroine in cigarette pack
· SILA still applies, even without either exception, virtually automatic
· Lawful arrest, space within arms length of arrestee
· Gant
· [bookmark: _GoBack]Don’t need PC when you have a lawful, custodial arrest
· Lawful arrest
· PC
· Warrant or exception
· Arrest warrant, if arresting at home
· Search warrant, if arresting at someone’s house
· Public arrest
· Exception, like consent or exigency
· Custodial arrest
· Need to have person in custody (not just a ticketed offense)
· Applied to:
· Person – can search person and armspan (area they can reach)
· Clothing, pockets, property associated with person at time of arrest
· Not body cavity search
· Could reach into underwear
· Intrusiveness corresponds to suspicion that officer is looking for something specific
· Riley v. California (2014)
· Police arrested Riley, SILA, found Crips on phone, gang enhancement
· Robinson doesn’t extend to the digital world
· Police can seize phone, but cannot search without warrant
· Technology is different and changes Third Party Doctrine
· Old doctrines do not fit new technology-based lifestyle
· Substantially greater privacy interests
· Quantitative (millions of photos, long periods of time)
· Qualitative (mosaic theory)
· Allowing Gant search, where could search if evidence of crime would not be a practical limit
· Person arrested at home
· Search of entire home not okay – not part of armspan (Chimel)
· Can only search items within reach of suspect when arrested
· Rough estimate – 6’-8” was okay
· Handcuffs generally ignored, because handcuffed suspect can still reach weapons and handcuffs could fail
· Precise scope of search depends at least in part on what defendant does
· Requests, needs, or actions (suspect needs clothes – police can search closet, either under SILA or implied consent)
· Defendant’s misconduct (suspect breaks away for gun in bedroom – police then have right to search bedroom)
· Timing – must be almost immediately upon arrest
· Not literally immediately, but still must be fairly quick
· If arrest suspect and leave, likely could go back in to search 10-15 minutes later, depending on what is happening in interim
· In reality, police will search entire house after arrest under PSD
· Car
· New York v. Belton (1981)
· Police pulled over car for speeding, smelled marijuana, arrested occupants, searched car, found cocaine in unzippered pocket of jacket on backseat
· Previously thought that Belton meant when you arrest a recent occupant of a car, you have the automatic right to search the passenger compartment of that car (including locked glove compartments and closed containers).  But not the trunk
· Could search under AE, but not raised at the time (probably because it was not well-defined)
· Under SILA, can’t go into locked glove compartment
· But this is problematic, because Belton is not tied to access
· Under AE, could go into locked glove compartment (if PC)
· Thornton
· Analyzing whether suspect is a “recent occupant” of a car requires analyzing temporal and spatial proximity to car at time of arrest
· Provides the bridge to Gant – justices already think Belton rule is silly and should be abandoned.  Should not be based on access, should be decreased EOP in car
· Arizona v. Gant (2009)
· If suspects are restrained without access to car, police may only search interior of car if they believe evidence of crime that led to arrest might be found
· Gant locked in patrol car, officers searched car and found cocaine
· Court says Belton did not establish automatic right to search (because in Belton, suspects were unsecured and standing next to the car)
· Belton 2.0 - can search the passenger compartment if arrestee is unsecured and has actual access to car at time of search
· Thornton concurrence – can search if reason to believe evidence could be found in car (which applies even if the suspect is secured)
· Takeaway for SILA search of car under Gant
· Can search car if: (1) passenger is unsecure and within reaching distance of passenger compartment at time of search, or (2) reason to believe evidence related to offense in the car
· SILA is always related to reason for the ARREST
· (1) Actual access (Belton 2.0, Chimel)
· Unsecure
· In car, no handcuffs
· 5 suspects, 1 police officer
· Belton – 4 suspects, no handcuffs, 1 officer
· 2 suspects, 1 officer, no handcuffs
· In between
· Tazed on ground, officer kneeling
· Handcuffed, not in patrol car
· Secure
· Gant – handcuffed, patrol car
· Handcuffed, locked patrol car, 1 officer
· Handcuffed, locked patrol car, 2 officers
· Dead
· If unsecure, scope of the search?
· Passenger compartment, open/closed containers, no trunk, no locked containers
· But analyze actual access – could argue trunk in a station wagon because easily accessible
· (2) Reason to believe
· Comes from Thornton concurrence (Scalia), not related to traditional SILA reasons
· 1. PC
· But why wouldn’t court just say PC?  And wouldn’t that make SILA narrower than AE?
· 2. RS
· Not many cases fall under RS – ex. officer gets a tip
· 3. Nature of crime of arrest has evidence in the car
· Not suspicion-based.  Not fact-based
· Is the offense of arrest of the type that there could be evidence in the car?
· Scope
· Unknown, because Gant laid out rule, but did not apply it
· Anywhere in car – not based on access, language refers to “vehicle”
· Passenger compartment – Dissent (Alito) says trunk excluded, majority does not correct him, and language “passenger compartment”
· Gant hypos
· Arrested for no license, search while driver in car
· AE?  No PC.  Scope okay.
· SILA?  
· Had access.  Scope okay.
· RTB – no PC, RS, crime has evidence.
· Drunk driving, one officer on guard, other officer unlocks glove compartment
· AE?  No PC.  Scope okay.
· SILA?
· No access (Gant).  Scope not okay (locked compartment)
· RTB – no PC.  RS – depends (facts that man carried bottle to car?).  Crime has evidence – yes.  Scope – uncertain.
· Pulls over for marijuana, exits car, finds marijuana, arrests in squad car, finds cocaine in trunk
· Marijuana
· AE?  PC to believe evidence in car b/c smell.  Scope okay
· SILA?  No – driver was not arrested 
· Cocaine
· AE?  Depends on burnt/raw marijuana in trunk.  But at very least, PC once found baggie.  Scope okay
· SILA?
· Access – secured (Gant).  Scope not okay, no trunk
· RTB – PC, RS, crime has evidence – yes.  Scope uncertain


· 5. Protective Sweep Doctrine
· Quick and limited search of premises incident to arrest, to protect safety of police officers
· Ex. cursory visual inspection of places where someone might be hiding
· Maryland v. Buie (1990)
· 2 men robbed pizza place in red running suit, police went to Buie’s home, saw Buie in basement, then police saw red running suit upstairs in plain sight on a stack of clothing
· Warrant invalid, because had already arrested Buie
· Remanded, then lower court upheld sweep on prong 2 (confederate in basement)
· 1. Automatic right incident to arrest (adjacent arrest) to perform cursory search for persons
· Right to search area immediately adjacent to arrest
· Compare to Chimel (broader and narrower)
· Chimel – can search armspan for weapons and evidence
· PSD – can perform cursory inspection or any area adjacent arrest from where attack could be launched
· 2. Reasonable suspicion based search (anywhere danger may be)
· Cursory inspection based on RS that others in the house could pose a danger 
· Lenient enforcement, because officer safety is at stake
· Most police would rather be alive and exclude evidence, than be dead and follow law


· 6. Inventory
· Search of people or property without a warrant or PC, after police assume control of property
· Done to inventory items, not to collect evidence
· Protect and secure your property while in police custody
· Protect police from false claims of theft
· Protect police and others from your items
· Police follow standard procedures
· Can’t be a pretext for evidence gathering

· 7. Consent
· 98% of searches are consent searches
· Very few searches are litigated (because nothing is found)
· Once police have consent, don’t have to ask for consent for every single item – only comes into play when there is an item that doesn’t look like it belongs to the consenter (ex. Mom and teen backpack)
· Given?
· Credibility – look at officer’s statements, video/audio, other officer testimony, suspect speaks English.  Were drugs so poorly hidden that anyone would see it?  Most of time drugs are so well-hidden that suspect probably consented because thought they wouldn’t be found
· State has burden to show given
· Express (verbal, non-verbal, written, implied)
· Implied okay where suspect pushed cooler towards officers
· Shrugging does not qualify as implied consent
· Not consent to acquiesce to a police command or requirement
· Voluntary?
· State has burden to show consent voluntary and not product of duress or coercion
· Totality of circumstances (Schneckloth)
· Knowledge of right to refuse (previously said no?)
· Subjective character of suspect (mental illness, age, intoxication, education)
· Police coercion (number of officers, weapons, threats, tone, wearing down)
· Look at whether officer knew of and exploited a weakness
· Coerciveness of situation (location, custody)
· Schneckloth v. Bustamonte
· Police searched truck with 6 men, found fraud checks
· Court says police didn’t have to explicitly inform men of right to refuse search
· Not a formal setting like Miranda, less potential for people to feel like they can’t say no
· Factors / TOC test
· Only applies if not in custody
· People consent because they think they don’t have a choice, or don’t want to face consequences of saying no
· Police can testa-lie (lie on stand).  Now have body cameras
· Authority
· Actual
· Can consent to a search of place or property if you have the ability to use, include/exclude others, to control property
· Ex. If renting, can consent.  Owner cannot consent.
· Joint authority over shared spaces or items only (assumption of risk)
· Apparent
· Where police can reasonably believe there is actual authority (but isn’t)
· Actual age v. perceived age
· Actual mental condition v. perceived condition
· Illinois v. Rodriguez
· Officers could reasonably believe girlfriend had authority to consent to search
· Mistake of fact, not law is okay
· Would the facts available to officer reasonably lead him to believe consenter had authority
· Dueling
· Third Party Doctrine – someone else with authority can consent (assumption of risk)
· Georgia v. Randolph
· Physically present dissenting co-tenant prevents search
· Where two tenants with joint or common authority, one co-tenant consents but other expressly refuses and is physically present, police cannot search
· Social expectations – would not enter as a guest if someone was saying “no”
· Wife and child allowed police to search home for drug use
· Fernandez v. California
· Police can remove a physically present “no,” if there is an objectively reasonable basis
· If “no” vote leaves on own, “no” does not persist
· Police removed abusive husband, then got consent to search
· Summary
· 1. 2 physically present people with common authority, conflicting consent, police cannot search (for evidence relating to the “no” person)
· 2. If “no” leaves and is no longer physically present, police can search if physically present person with authority says yes
· 3. If police take away “no,” and it is objectively reasonable, police can search if they obtain consent
· Scope?
· Can limit scope explicitly
· Florida v. Jimeno
· Jimeno consented to search after traffic violation, officer found bag on floorboard
· Police can search where objectively reasonable to believe consent applies
· Breaking open a locked briefcase would be unreasonable
· Heightened EOP
· Destruction of property
· Here, reasonable for Jimeno to understand he was consenting to a search for drugs
· Factors
· 1. Words used by police officer (but don’t take words literally)
· “Can I look around your car” – does not limit to outside of car
· “quick look in your car” – does not mean can unscrew floorboards
· 2. Did police officer specify object of search
· Doesn’t have to tell you, but if he does, could limit/broaden the search
· 3. Words used by consenter
· “OK, but I have to leave in 10 minutes.”  “OK, but not in the trunk”
· 4. Consenter’s failure to object while watching search
· Significant – consenter is in best position to make privacy interests clear
· 5. Destruction
· Physical integrity and functionality of an item
· De minimus destruction is okay, if physical integrity and functionality preserved
· 6. EOP in an item
· Hypos
· Old consent before arrest may not be valid after arrest.  Should have to ask again.  Can no longer object or revoke consent when placed in squad car

· 8. Terry stop and frisk
· Police can perform an investigative stop based on RS
· Terry v. Ohio
· Officer noticed man walking continually past store, stopped and patted down suspect, found guns
· Contextual factors – 60’s, period of high unrest
· 4A does not apply, because this is not a seizure
· Quick, on-the-scene police action that falls short of arrest
· Police can stop a person if RS criminal activity is afoot
· Police can frisk if RS to believe suspect is armed and dangerous
· Terry factors to consider
· 1. What is a “stop”
· Under 4A, a person is seized when a RP would not feel free to leave and submits, or is restrained
· 2. RS
· More than a hunch, but less than PC, far short of preponderance of evidence
· Specific, articulated facts (can’t just be a hunch)
· Police can rely on training, experience, and expertise
· Can be based on individual facts that seem innocent 
· Arvizu factors
· Fitting a physical description of a suspect
· Nervousness (must be unusually nervous)
· Evading the police (Wardlaw)
· High-crime neighborhood (Wardlaw)
· Specific suspicious behavior observed by police (could be enough by itself)
· Whether tips establish RS
· Look at TOC
· Basis of knowledge (explicit statement – Navarette, or detail of events not easily predicted – White.  Descriptive info not enough – JL)
· Veracity (corroboration)
· Need less quantity and quality than for PC
· No RS: JL
· RS: White (barely), Navarette (public safety)
· PC: Gates
· Tips
· Basis of knowledge (predictive information from someone involved in the scheme, not easily picked up from public knowledge alone)
· Veracity (corroboration, “my neighbor,” traceable 911 call)
· 
· U.S. v. Arvizu
· Officer had RS to pull over minivan where unusual behavior and waving
· Always a seizure when police pull you over
· Just because an innocent explanation exists, doesn’t mean police doesn’t have RS
· Illinois v. Wardlaw
· Officers had RS because suspect fled when he saw them, patdown, weapons
· Look at the point the STOP occurs, because that is when the seizure occurs (so fleeing police can be counted as a factor towards RS)
· Unprovoked flight can give RS of criminal activity
· High crime neighborhood – have to give specific type of criminal activity, designate boundaries, reasons why police giving it.  Otherwise can become a proxy for race and income
· Specific suspicious behavior (carrying deer when felon can’t have a gun).  But not NRA sticker, religious stickers by themselves.
· Alabama v. White
· Tip says suspect leaving in brown station wagon for motel
· Barely established RS (veracity, details not easily predictable)
· Florida v. J.L.
· Caller says boy in plaid at bus stop has a gun
· No indicia of reliability, no predictive information, no basis for information
· No firearm exception for public safety
· Navarette v. California
· Tipster calls to say truck ran her off the road
· Eyewitness knowledge, little time to fabricate, called 911 (traceable)
· Although police didn’t see drunk driving, court says a drunk driver will drive well in front of the police
· 3. Justification for a frisk
· Need RS to believe armed and dangerous (justification is offer safety)
· RS someone is armed in a criminal context automatically gives RS that someone is dangerous
· Factors
· Nature of the crime (armed robbery, daytime burglary)
· Infamous bulge (hard to challenge)
· Furtive gestures (reaching into waistband – hard to deny)
· High crime neighborhood
· Knowledge of the person
· Tip (look at basis, veracity)
· 4. Scope of frisk
· Outer body patdown
· 1. If during patdown, you feel a weapon, can reach in and remove it
· Admissible if it is, or police thought it was, a weapon
· 2. If not sure what it is, can keep touching or feeling until you figure out it is a weapon or not
· 3. If not sure, but know it’s not a weapon, can keep touching or feeling to figure out
· 4. Plain Touch Doctrine
· If you know it’s not a weapon, but know contraband or evidence, can remove
· Immediately incriminating through touch
· 5. Misc. other rights, Wren stop
· Can order driver and passenger out of the car
· Right to frisk car (Michigan v. Long)
· Police can frisk a car (cursory inspection of car for weapons) if RS to believe there is a weapon in the car, and the weapon is accessible
· Must have RS there is a weapon in car (tip, see a weapon)
· Cursory inspection, but can look anywhere a weapon could be accessible.  Presumably excludes trunk, locked containers
· Access (court has said presumed you will be released after Terry, so anything in your passenger compartment is accessible).  Different from SILA accessible, where someone in squad car does not have “access”
· Length of permissible stop
· Terry stop is around 20 minutes
· Traffic stop – Rodriguez v. U.S.
· Hypos
· Officer has RS to believe suspect armed.  Asks him to lift shirt, empty pockets.
· Intrusive, because can see everything (not just weapons)
· But a number of courts accept this – less intrusive because not touching, safer for police, more effective
· Officer unzips suspect’s gym bag, finds gun.
· Court said this was okay, because opening bag was a cursory inspection, and safer for officer than squeezing the bag.  Admissible under PVD
· Dog sniff during Terry stop
· Rodriguez v. U.S.
· Officer saw driver veer onto shoulder, gave a warning ticket, waited for second officer to arrive and walk dog around the car
· Cannot extend a traffic stop to conduct a dog sniff
· Doesn’t matter if de minimis, or if overall length is still quick
· Under Terry, can check license, look for outstanding warrants, order occupants out
· Only if you gain RS during the stop can you prolong the stop
· Ex. air freshener, strange stories, nervousness
· Authority of seizure ends when tasks tied to the traffic violation have or reasonably should have been completed


· 9. Special Needs Doctrine
· Need to have a special need separate from traditional law enforcement
· Look at primary or immediate purpose (not ultimate purpose)
· Checkpoints, drug testing, security
· Drunk driving checkpoints
· Public safety concern, minimal intrusion, no stigma from being singled out
· Narcotics checkpoint not okay
· Not a special need – too broadly protecting public
· Needed something more specific, like preventing impaired drivers
· Drug testing
· OK – purpose of testing is not to detect wrongdoing, but deter drug use and protect safety of kids
· Significant governmental interest where significant drug use
· Stigmatizing to have teachers single students out
· Has not been upheld for politicians being drug tested (no interest, symbolic need not significant)
· Security
· Airport screening primary purpose is to protect public
· Don’t need a specific threat to know large venues pose a risk
· May ultimately result in prosecution, but the primary purpose is public safety
· 1. Is there a special need separate from traditional law enforcement?
· Government not trying to discover evidence for prosecution
· If no, try other exceptions, or violates 4A
· 2. Is it reasonable?  Balancing test
· Governmental interest in S/S
· Significance of interest
· Effectiveness of interest
· Alternatives
· Intrusion to individual
· Significance of intrusion
· Safeguards taken to minimize intrusion


Exceptions summary
Where can you search without a warrant?
· Home
· Exigency, consent, SILA, protective sweep
· Car
· Automobile exception, consent, SILA, Terry Frisk (Mich. V. Long), protective sweep, inventory, special needs, border/special needs
· Person
· Consent, Terry Frisk, exigency, SILA, border/special needs doctrine

When can you seize without a warrant?
· Home
· Plain View Doctrine, consent
· Property generally
· PC/exigency
· Car
· Terry stop based on RS, traffic violation based on PC, checkpoint/special needs doctrine
· Person
· Consent, occupant of home incident to executing a search warrant (Bailey), Terry stop based on RS, traffic violation based on PC, checkpoint, special needs


II. SEARCH AND SEIZURE


Exclusionary Rule
· Judicially created remedy for violation of 4A, 5A, 6A
· Became a remedy for state courts under Due Process Clause, currently hanging on by a thread
· Mapp v. Ohio
· Police looking for bomb, found books (allegedly obscene)
· Deterrence – only an exclusionary rule would deter 4A violations
· But some people say deterrence doesn’t work
· Police violations are usually mistake or negligence
· Deterrence assumes police care if evidence is excluded.  But police would rather be safe
· Achieves systemic deterrence
· Makes police more careful, ensures overall attention to rules, police are educated
· Some say ER has little benefit, and outweighed by cost
· Guilty people go free
· Reliable evidence suppressed
· But this is an exaggeration – ER rarely lets someone go free (police usually have other evidence)
· Ways around the ER
· Standing, good faith, inevitably discovery

Ways around ER
· Standing
· Only people whose own constitutional rights were violated can move to suppress evidence
· Ex. If police search A’s phone, find picture of B doing something wrong, B cannot MTS
· Can only challenge searches that violate your own EOP
· Ex. Car owner can challenge search, passengers could challenge search of purses etc
· Guests to house could have standing
· 1. Connection of social guest to home
· 2. Context and duration of current visit
· Good faith
· Evidence not excluded if police relied in objectively good faith on a warrant, even if PC insufficient
· Magistrate judge made the error in the warrant, and no deterrent effect on magistrate judges to exclude
· Previously narrowly applied, now a generalized rule – 2 possible extensions
· 1. ER will not apply, even to police behavior (isolated, negligent action)
· Won’t be deterred
· When will it apply?  How to interpret terms?
· 2. Courts suggest we only apply the ER when costs outweigh benefits
· Inevitable discovery
· ER does not apply if evidence would have been legally discovered
· Can’t lawfully find the evidence again
· Don’t want to put police in a worse position
· “Inevitable” – how stringently enforced?
· High standard – very stringent
· 1. Not speculative (can’t just be likely to be found)
· 2. Can’t be hypothetical
· Must be based on historical facts capable of ready verification or process making something inevitable must be in motion
· Ex. Police convinced suspect to tell them location of body, had already drawn out grid of area
· Ex. Police find heroine in car, could argue would have found during inventory
· Ex. Police found coke in toilet, tried to argue maid would have found, too speculative
· Ex. Judge issues warrant for one of two of suspect’s phones.  ID because would have gotten warrant on other phone
· Police illegally search a house, say they would have gotten a warrant
· Court rejects this because could use ID in every case, would swallow the rule
III. EXCLUSIONARY RULE


Police interrogations
· Confessions are strong evidence of guilt, but also inaccurate in a lot of cases
· Approaches to confessions
· 1. Voluntariness (14, 5A – DP)
· Confessions admissible, so long as voluntary and not coerced
· 2. Miranda (14, 5A – compelled self-incrimination)
· Regulations to help ensure that confessions are not compelled
· 3. Right to counsel (6A)
· Right applies to state courts
· Applies at trial, and at pre-trial proceedings

· Voluntariness
· Colorado v. Connelly
· Man confesses to murdering girl, put in jail, condition deteriorates, said God told him he had a choice to kill himself or confess
· Court found confession voluntary
· Doesn’t have to be a smart or rational decision
· Not involuntary, because it was God – not a state actor
· To show involuntary confession
· 1. Some coercive police conduct
· Beyond the normal attributes of interrogation
· Physical brutality, length of interrogation, sleep and food deprivation, threats/promises, potential lies
· 2. Overbore the will of an innocent reasonable person
· Must actually cause the confession
· Objective test (except if Gov’t knows a particular fear and exploits it)
· Hypos
· Abuses, apologizes, then questions.  Although physical abuse is per se abusive, apology could be intervening act
· Questioned for 4 hours (did not know diabetic).  Look at time questioned (during meal times), whether officers knew diabetic
· “I can understand why you did it” does not overbear will of a free person
· “Recommend charging as an adult” probably too amorphous to be a threat
· Police lie and say witness saw suspect earlier.  Court has historically said this is okay, not coercive that it would overbear the will of an innocent person
· Police fake DNA report.  Probably not okay – people expect cops to lie, but not to fabricate evidence
· Factors
· Timing (between coercive factor and confession)
· Defendant’s response to the course of conduct
· Intervening acts of mitigation
· Other motives to confess (spare family litigation cost)

Since voluntariness test doesn’t provide a lot of guidance for police, Warren-led court looked to Miranda for something with more guidance and structure
· But less than 5% of people stop talking
· Police are big fans of Miranda now

· Miranda warnings
· Don’t get an attorney if you ask for one – police just can’t interrogate you
· Arrest is not invalid if not given Miranda rights – police just can’t interrogate you
· Miranda v. Arizona
· Courts have changed the spirit and intent of the decision
· Police questioned suspect for two hours until he confessed.  No threats or abuse
· 1. Why?  Miranda warnings are required under 5A because assume coercion is inherent in any police-dominated environment
· Gives suspects knowledge of rights and that police will honor them
· 2. When?  Miranda warnings must be given when there is a custodial interrogation
· Custody or otherwise significantly deprived of your freedom
· Direct questions are interrogation
· Blurted out spontaneous statements are not interrogation
· Suggests a broad reading, because want to avoid coercive conduct
· 3. Must knowingly and voluntarily waive your rights
· Government has a heavy burden to demonstrate waiver occurred (preponderance of the evidence)
· Waiver won’t be inferred from silence, or from fact someone talked (could infer if suspect understood Miranda rights)
· 4. If suspect doesn’t waive rights, but asserts them
· Asserts right to remain silent “in any manner”  “unambiguous”
· Questions must immediately cease
· Could start again reinterrogation
· Asserts right to attorney
· Questions must immediately cease
· Reinterrogation rules are stricter when assert right to atty
· “I think I might want an attorney” does not invoke right
· Direct questions are interrogation, statements are not

· Post Miranda
· 1. When must rights be given?  Custodial interrogation
· Custody, or otherwise significantly deprived of freedom
· If a RP would have thought they were under arrest, or de facto arrest, then have to Mirandize
· Deprivation of freedom associated with arrest
· Terry/traffic stop doesn’t count
· Interrogation – direct questions (except public safety, undercover agents)
· 2. Waiving rights
· After officer reads you your rights, can waive, assert, later assert, do nothing
· Government has heavy burden to demonstrate knowing and intelligent waiver
· Told and understood Miranda rights
· D does not need all possible information (like atty trying to reach suspect)
· Strong preference for express waivers
· 3. Asserting right to silence
· Reinterrogation
· Look at post-invocation waiver
· Ambiguity
· Resolve ambiguous invocation in favor of invocation
· Bourghois
· 4. Asserting right to counsel
· Bourghois – Court said 2.5 hour silence was not an assertion
· Reinterrogation very limited by courts (Edwards)
· 1. Hard to invoke - must be unambiguous
· 2. Definition of initiation – suspect makes a statement demonstrating the desire for a discussion relating to the investigation specifically
· 3. Ending point – 14 days (Shatzer)
· Edwards rule – after a suspect unambiguously invokes the right to counsel, any subsequent waiver of rights is invalid, unless:
· D initiates the conversation and waives,
· An attorney is present and waives, or
· A break in custody and 14 days

· Rhode Island v. Innis
· Suspect invoked, police said school was close to gun, suspect confessed location of gun
· Officers conversation was not an interrogation – no direct questions or functional equivalent
· Functional equivalent – words or conduct the police know or should know are reasonably likely to elicit an incriminating response
· 1. Not a lengthy conversation
· 2. Not particularly evocative
· 3. Knowing particular sensitivities
· 4. Intent
· Objective test – reasonable police officer
· But can take particular knowledge and sensitivies into account

Miranda exceptions
· Undercover agents
· Illinois v. Perkins
· Undercover agent elicited details about crime in prison
· No Miranda warnings required for undercover agent
· Not a police-dominated atmosphere
· Not meant to prevent people from boasting
· Spoke at his own peril
· Public safety
· New York v. Quarles
· Robber in store said gun was “over there” before he was given Miranda
· Statement elicited in violation of Miranda is admissible if question was reasonably prompted by concern for public safety
· Objective question of fear (quick, instinctive question about gun)


Waiver 
· Berghuis v. Thompkins
· Changes Miranda
· After police give suspect Miranda warnings, police may interrogate a suspect who has neither waived nor invoked his rights, and a suspect who understands his rights and has not invoked/asserted, waives his rights by making an uncoerced statement to police
· Suspect refused to sign form, sat silent during 2 hours of questioning, asked if God should forgive him for shooting
· Never unambiguously asserted right to remain silent – and his confession constituted waiver
· Waived is implied if D:
· 1. Engages in course of conduct consistent with waiving rights
· 2. Understood Miranda (speaks English)

How long does waiver last?
· Michigan v. Mosley
· Mosley asserted right, then later was questioned about a different crime
· Post-invocation waiver valid of police scrupulously honored his right to remain silent
· Required
· Original interrogation immediately ceased
· Passage of time
· New warnings
· New waiver (post invocation)
· Trade off with passage of time
· Shorter passage of time, more important.  Longer time, less relevant
· Different crime
· Different location
· Different officers
· Would a RP perceive it as continuous interrogation, or believe reasserting rights would be honored?

Right to counsel timing – cannot resume unless suspect initiates communication
Edwards v. Arizona (565)
· Edwards right – right to counsel
· Different detective, same crime, next day
· Court didn’t apply Mosley
· Instead, applied bright-line rule
· After the D invokes the right to counsel, there can be no police interrogation on any offense, unless 
· 1. Counsel is made available, or
· 2. D initiates conversation and waives the right
· 3. (Shatzer)
· After the D has invoked the right to counsel, any waiver obtained is invalid unless:
· 1. Counsel is present for the waiver, or
· 2. D initiates conversation
· 3. (Shatzer adds third rule – break in custody in 14 days)
· Strict rule – seems to last forever
· They don’t actually have to provide you with an attorney – they just can’t keep questioning you

Maryland v. Shatzer (573)
· Shatzer already in jail, questioned after 2 ½ years, confessed
· Edwards ends when there is a:
· Break in custody, and
· Passage of 14 days since waiver raised
· Break in custody
· Important because when custody ends, you can return to your normal life, shake off coercive effect, talk to people, consult atty, and decide anew
· D qualified as break in custody because after interrogation, he was returned to his home away from home (i.e. prison cell)
· Distinguishable from Edwards who was in pretrial detention, stressful, limited visitors

6th amend - After Gideon, court recognizes that giving someone the right to atty should extend to pretrial, not just at trial
· Messiah case
· Once adversary proceedings have begun, defendant has a right to an atty under the 6A when the government deliberately elicits information from him
· Friend wore wire in car
· 6th amend triggered when
· IJP (initiation of judicial proceeding)
· Not when arrested
· Indictment/arraignment counts
· Implications
· 1. Custody is irrelevant
· 2. 6A is offense-specific (use double jeopardy rule to determine if same offense)
· 3. 6A applies automatically nowadays (no such thing as needing to invoke/assert)
· Deliberate elicitation
· Viewed same as Innes interrogation concept
· Becomes an issue with undercover agents
· Is it deliberate elicitation if the undercover agent just asks as a listening post, not eliciting the information

· Police cannot deliberately elicit information after IJP, unless D waives right to atty
· How to waive 6A rights?
· Can’t do it with undercover agents
· Patterson

Patterson
· D told being indicted, read MW, waived, confessed
· Waiving 5A rights waives 6A rights
· D was told he was being indicted, so the waiver waives both


Roadmap
· 5A
· Was there custodial interrogation?
· If yes, was Miranda read?
· If not, statement excluded unless public safety exception, or undercover agent exception
· If yes, waived?
· If yes, was waiver valid?  (voluntary, knowing, preclusive event)
· If no, statement excluded
· Any other reason to exclude statement?
· (Ex. after waiver, police keep questioning, pre-waiver statement is inadmissible)
· 6A
· Has there been the initiation of judicial proceeds on this offense?
· If so, was there deliberate elicitation?
· If so, was there any waiver?  See Miranda
· 14A
· Voluntariness can apply to statement or waiver
· Coercive police conduct that overbore will of suspect?
· Don’t need custody, don’t need IJP


5a, 6a Hypos 
#1
· B arrested murder
· Brought interrogation room
· Read MW
· Said understood rights
· Police officer question murder
· Made incriminating statement (St #1)
· Next day, indicted by GJ for murder
· After indictment, police officer bring interrogation room
· Read him MW
· Waived rights
· Confessed
· St #1 admissible?
· No 14A issue
· 5A?  Custody, interrogation.  Waived?  Bourghois (implied waiver).  Incriminating statement, and knowledge, = waiving rights.  Admissible
· 6A?  No IJP.  Admissible
· St #2 admissible?
· 5A?  Read, waived, no facts to render invalid.  No preclusive event.  Waiver valid.  
· 6A?  IJP, applies for murder.  But 5A waiver valid for 6A waiver.
· If doesn’t know he’s indicted, could be an argument for no valid waiver under 6A

#2
· C arrested DD
· Arraigned
· Asked for atty at arraignment
· Next day – brought in for interrogation
· Read MW
· Waived rights
· Police officer Q (where is my atty)
· Made incriminating statement (#1)
· “I want my atty”
· Interrogation ended
· 3 weeks later, brought interrogation room from jail cell
· Read MW
· Waived
· Confessed (#2)

Analysis
· #1
· 5A waiver?  Yes.  Assume express, knowing, intelligent.  Valid?  
· Did not assert right to silence
· Did assert right for atty under Edwards – “asked for atty at arraignment”
· But SCOTUS said this doesn’t trigger your Edwards rights.  Must be unambiguously asserted.  Ambiguous at arraignment – “do you want an atty at trial,” not clear whether you want one before
· Hypo – waived rights, talked, said “where is my atty,” then made incriminating statement
· Could argue still ambiguous (still asking, not asserting)
· Scalia would say if you really want one, ask for one
· 6A?  
· Initiation of judicial proceedings?  Yes
· Assuming 5A waiver is valid, waives 6A rights (Patterson)
· Doesn’t matter if she actually got an atty for 6A
· No invocation requirement anymore – just attaches automatically
· No such thing of 6A invocation of rights
· #2
· 5A waiver?  Triggered Edwards right b/c asked for atty
· Post-waiver invalid unless D triggered conversation, had atty present, or 2 weeks passed with break in custody
· Here, had 3 weeks, but did not have a break in custody (held in pretrial custody)
· Waiver invalid
· 6A
· Arraignment – initiation of judicial proceedings
· 5A waiver does not waive 6A usually 
· Statement inadmissible under 6A because no valid Miranda waiver

#3
· D arrested, arraigned on drug charges, atty appointed at arraignment, released on bail, goes home.  Police questioned on murder, no MW, makes incriminating statement.
· 5A
· Custodial interrogation?  Is questioning in home custodial?
· Sometimes, depends on facts.  Even though at home, she is under arrest.  But could argue, different offense (drug v. murder), out on bail (comfortable surroundings, no police dominated environment)
· 6A
· Does custody matter?  No.  Only matters whether judicial proceedings started.  Here, there were not.
· If same offense, then would be 6A violation (for drugs charges)
· Arrest not enough to trigger 6A – need arraignment or indictment

#4
· D arraigned on drug charges, appears with atty at arraignment, “my client wants an atty during her interrogation,” after arraignment brought to interrogation room about murder, read MW, waives, makes incriminating statements
· 6A
· 6A does not apply – because arraignment was for drug charges
· 5A
· Waived rights?  Yes.  Invalidate waiver?  
· Preclusive event – atty put in record that client wants atty at interrogation.  SCOTUS says this does not work, cannot anticipatorily invoke Edwards rights.  Otherwise everyone would invoke them anticipatorily.  
· Have to invoke at the time, because don’t know how you will feel at the time of the interrogation






EXAM REVIEW
· 3-hour exam
· All essay
· Closed book
· 1-2 questions
· Bulk of exam is issue-spotting
· Sometimes policy oriented
· What to study
· Only things covered in class this semester
· Excluded
· Eyewitness identification
· Right to counsel (except during interrogation)
· Exclusionary Rule (in terms of standing, good faith).
· But included in inevitable discovery
· Special needs doctrine
· Will be on exam quickly
· Listening post – 6A (quick)
· Seizure of property
· Comprehensive exam
· Don’t need to study – individual justices and holdings in cases
· No state decisions, lower courts, or statutes
· Don’t need case names on exam
· Don’t need to state doctrines that don’t apply
· But if police search car, mention AE
· Be comprehensive on all possible issues
· Be comprehensive within an issue
· Ex. if asking is it a search, use Katz and Jones
· Ex. Consent has to be voluntary, search must be within scope.  Even if involuntary, analyze scope
· Plain View Doctrine
· Items seized that were not in the warrant
· Don’t need it under exigent circumstances
· Under AE, don’t really need to use it (usually seizing what you have PC for)
· Under SILA, don’t need it (anything can be seized)
· Consent, seizing under PVD when you have consent
· Protective Sweep Doctrine, lets you seize people.  Need PVD to seize anything else
· Terry, don’t need PVD
· Argue both sides where you can, don’t reach (don’t change the facts or the law)
· Focus on the current rule (occasional background)
· Don’t need to reach a resolution
· Be comfortable with ambiguity
· Get a fast start
· Abbreviate
· Grading
· 100 points for exam
· 60 is usually B+/A-

USE PRACTICE EXAMS!!!


OH
Dec. 8, 1-2:30
Dec. 15, 3-7
Dec. 16, 3-8

Emails until Dec. 16, 10pm
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