Criminal procedure outline 
Strauss

4th amendment:

I. Is there a search? 
a. Katz test: A search occurs when police infringe on an expectation of privacy that society believes is reasonable. 
i. subjective expectation of privacy – person took steps to protect their privacy and it is 
ii. objective in that society is willing to recognize as reasonable.

b. Jones test- It is a search if the government physically occupies/intrudes private property(constitutionally protected area) without license for the purpose of obtaining information.
Principles of what is a search/General Rules
1. What one knowingly exposes to the public is not protected

a. True even if only theoretically and it is forced.
b. Argument to defeat: So RARE one still would have a REP(riley 5 votes on question should be if REP b/c public flies with sufficient routineness and Alito in Jones argues long term surveillance is theoretically possible but NOT really); it is qualitatively different(public views this information different than the police- dissent in aerial surveillance); OR mosaic theory(sotomayor concurrence in Jones- the whole is more than the sum of the parts/the way the police aggregates the information reaveals too much).
2. 3rd party doctrine handing over property to a stranger gives no expectation of privacy. Court says one assumes the risk when info is conveyed to the 3rd party that the 3rd party can turn over to the police or someone else.
a. Policy argument against: should not apply to digital age. Ways to distinguish cases like Smith: (1) information obtained by police is not what a business would collect in normal course of business, and (2) people are unaware of how 3rd party uses.
3. Perception of police CAN be enhanced by generally available technology and it is NOT a search under REP test. (KILO)
a. If not commonly available, it IS a search (Kilo)

b. What if commonly available but used in a different way than the general public would use?

c. Trespass rule doesn’t care whether or not it is commonly used, it is whether there is an unlicensed intrusion. i.e. when one goes upon the curtilage with binoculars it is a search.
4. Nature of intrusion MAY matter

a. Search to detect ONLY contraband is not protected

b. May not be a search if only non-intimate information is revealed-  never a holding simply thrown in as extra

i. Problems with how to define and also can use mosaic argument with non-intimate info

5. Intrusiveness of police conduct may matter.

a. Police have a license to go where the public can go.
6. Action of the state must be present for the 4th amendment protection (no private citizens).

Specific places:

Garbage- not a search to go through the garbage placed on the curb (other circumstances may alter the conclusion) b/c the def. knowingly exposes to the public and third party doctrine. Greenwood case
Pen Register is NOT  a search b/c of the 3rd party doctrine and fails the subjective reasonability. Also, not the intimate info the fourth amendment tries to protect/also limited capacity. Smith V. Maryland
Eavesdropping no expectation of privacy if one can hear in public. Wiretapping is NOT a search if you have an invited ear b/c you assume the risk of a false friend and 3rd party doctrine.

Open field not a search if it is in an open field even if it is highly secluded, there are trespass signs, or even the PO hop fences (even if it constitutes a criminal trespass). Reasoning: it isn’t objectively reasonable because the public can view this from the air and the side; it isn’t open the way  a home is (limited intimate info).
· people only have an expectation of privacy in their curtilage- The area directly surrounding the home that the court feels should be included in the intimate activities associated with the home:

· 4 factors: proximity to the home, the area is surrounded by an enclosure (picket fenced), use of the area, steps taken to preserve privacy.

· Use when in an apartment, condo, not clear that it is part of the curtilage and intimate surrounding of the home.

Aerial Surveillance not a search to fly over an open field (see above) or Curtilage b/c of public exposure doctrine and police have a right to be where the public can lawfully be. (argument against: public won’t be flying as low and observing). Court held that even a helicopter as low as 400 ft. to view inside a greenhouse 10-20ft behind a home was not a search. Lawful where public can lawfully be.  Riley and Cierola

Level of intrusiveness 9 (trespass): intimate details of use, undue noise, wind, dust, threat of injury, interference of use> defendant in helicopter case could have shown it was rare and not sufficiently routine to argue against the fact that simply because it is public space, it is sufficiently rare. Scalia links to trespass test
Thermal imaging is a search b/c it is not a generally available enhancement to the general public and it can be used to report intimate activity. Items within the home have the greatest expectation of privacy. Note: common generally available enhancements ok: ginoculars, falshlights, ladders, etc under katz but can be trespass.

GPS DEVICES is a search under facts of Jones: gov’t intruded on private property by installing gps device for purpose of obtaining information (monitored for a long term period). General Rule: When the police place a beeper/GPS with permission of owner, it is NOT (knots) search to monitor it (for a few hours a day) on public roads/for Karo, it is a search (all facts the same) to monitor it within a home. Installation of device without monitoring would not have been a search. Long term monitoring even without installation is a search under the KATZ REP test (concurrence in Jones). 
Dog Sniff  was ruled NOT  search in air sniff of luggage (Place case) in public place because the sniff was only capable of detecting contraband (limited information/no intimate details/contraband isn’t REP). caballes case- police dog sniffing to alert to the trunk not a search. Reliability of dog depends on totality of circumstances—presumed well trained dog is certified by a bona fide organization after field testing.


Jardin> uses jones trespass test for analysis of dog sniff of porch at the door of home to detect contraband. Court held it was an unlicensed physical intrusion onto curtilage (constitutionally protected place). although knock and talk is allowed the bringing of the dog to sniff drugs made it an intrusion. Can find a search if Jones or Katz applies concurrence says and that it was like Kilo case(thermal imaging) and dog goes beyond what is commonly available. Dissent said dogs have been around forever and are commonly available and that contraband gives no REP. In home EVERYTHING is private. Place and caballes NOT overturned by Jardin, because there was NO physical intrusion in those cases.
II. or Seasure? Confused about factors?
a. RULE: One Is seized under the 4th amendment if a rsbl person wouldn’t feel free to leave and submits or is restrained (mendenhall-she was never seized)
i. These factors make it a stop/seizure> not a consensual encounter.

a. Factors: show of force, what was said, and/or take and retain id and paperwork. (subjective factors of def. aren’t really looked at).
b. There are three types of stops/seazures
i. Terry stop/investigative stop

a. Factors that make it a terry stop: take and retain id and papers, show of force, and what was said (objective factors of defendant not really considered) 
1. police can undertake an investigative stop if they have reasonable suspicion criminal activity is afoot.

Reasonable suspicion to believe criminal activity is afoot

General principles:  more than a hunch, req. specific articulable facts, policy can rely on their training and expertise to give meaning to facts, facts can be innocent by themselves

Factors- (PO generally observes)

1. physical desc. Of suspect (enough on own), 

2. nervousness, evading police (had to have seen PO), 

3. high crime neighborhood (need proof), - often combined with other factors

4. specific suspicious behavior observed by the police (enough on own): examples::: area and exchanges, clothing, being in a strange place at a strange hour, odd or inconsistent story told to the police (during a traffic stop), general suspicious behavior (terry case)// bumper stickers and religios symbols not enough.

a. tips to get RS: use gates test (totality of circumstances: knowledge and veracity) less strict.

b. Use these cases to compare facts on tips:
JL case- descriptive details not enough for basis of knowledge

White case- barely RS. Anonymous tip (giving details about future not easily predicted) and police corobortae tip

Navarette case- drunk driver personally observed by tipster. Enough b/c first hand knowledge. Excited utterance and 911 call = veracity

2. Police can frisk an individual (and items they have: frisk it or temporary detention of item/ may be able to open the bag)only if they have reasonable suspicion to believe the person is armed and dangerous (assumed in context of criminality)>>>>>Based on po safety

Factors that determine RS to give ability to frisk: REALITY IS police will search on any hunch even if it will get suppressed.

1. the nature of the crime suspected of(brings a link to armed and dangerous): drug dealer, robbery (terry case)

2. infamous bulge- 

3. furtive gestures- like going to grab a gun

4. high crime neighborhood – depending on type of crime (not enough on own)

5. a tip- if satisfies the standard

6. knowledge of the person- police know this person has a gun and carries one

scope of frisk: 

1. if during the pat down, you feel a weapon(or like), can reach in and remove it. If it is a weapon it is admissible. If it is it’s admitted (so long as you thought it was a weapon, or it comes out with the weapon) (thought was razorblade, other weapons)

2. if during the pat down, you feel something and you don’t know what it is , but it could be a weapon, you can keep feeling it to determine if it is a weapon or not.

3. If you are patting someone down and you feel something, not sure what it is but know it is NOT weapon (ie something soft and squishy): can’t keep touching item that search has ended, must move on.

4. The plain touch doctrine- patting someone down, feel something and you know immediately what it is: PC that it is contraband or evidence  you CAN remove it. Can be touching and smelling. Has to be obtained through the INITIAL touch to see if it’s a weapon. If need additional touch, not plain touch. Think of it like the plain view doctrine.
Summary: can remove if you feel and immediately know it is evidence or contraband. Can keep feeling to determine if it is a weapon if not sure, once determined not a weapon need to move on. Sometimes emptying out pockets or lifting shirt is part of frisk.

Miscellaneous notes to terry stop

1. auto right to order a driver and passenger out of a car when you lawfully stop the car (no need to have RS or anything else) b/c of officer safety

2. PO can frisk a car for weapons if they have RS to believe there are weapons in the car (see weapon, know person, tip, etc) AND the weapons are accessible (CAN’T search trunk or locked containers generally and it is assumed during terry stop that one has access)
ii. Traffic stop- probable cause required
a. Authority for the seizure ends when the tasks tied to the traffic violation(DL check, warrants, registration and insurance, and ordering out of car) are or reasonably should have been completed (by a reasonable person)

b. Can have a drug dog go around the car so long as it doesn’t extend the time for the mission, unless have additional RS

iii. De facto arrest/exceeded the permissible scope of terry stop

a. Factors that make it de facto arrest: Time (20min), movement, cohersiveness

III. Was it reasonable? (applies to searches and seizures)
a. A reasonable search and seizure is one done with a warrant subject to a few narrow exceptions.
Warrant requirements:
1. probable cause- GR: under the totality of circumstances, is there a fair probability that evidence will be found in a particular place at the time of the search?  Much less than a preponderance of evidence standard. OBJECTIVE standard. PC is the standard for a warrant, no exceptions. Even some of the exceptions to the warrant rule require PC.
a. limits on When –Factors that determine staleness: 

i. The character of the crime (chance encounter or ongoing?)
ii. The thing to be seized (transferrable, moveable)

iii. The place to be searched (base or convenience place)

b. Limits on Where- can look only for the item have PC for

c. Limits on what- can take only the item listed in the warrant

i. Exception is the Plain view doctrine (1)Have to be lawfully inside the home for PVD to apply and it is a SEIZURE(of something immediately incriminating) only doctrine. (2)Need Probable Cause.
d. Quality and reliability of Evidence to Establish probable cause from tips or confidential informant: use totality of circumstances test (deficiance in one prong can be made up by strength in another) ::: 
i. knowledge – stated explicitly and/or sufficient details which are hard to predict.

ii. Veracity- corroboration(follow up by police after tip), reputation, track record, consequences
iii. If tip not PC, police can still investigate

2. Warrant execution requirement- have to execute the warrant reasonably.
a. Knock and announce: PO must do this UNLESS it’s reasonable not to: reasonable suspicion there is a threat to the public or police safety; OR reasonable suspicion that evidence will be destroyed if you knock and announce. Can get a no knock warrant.
i. After knocking and announcing wait a reasonable amount of time depending on the circumstances (one court held 15-20 sec). depends on time of day, size of home, etc.
ii. Exclusionary rule doesn’t apply (4th amendment violation, but won’t suppress evidence)

b. Right to search persons- police cannot search someone who is simply on the premises when a search warrant is being conducted. Must list in warrant or if a person has relations/ties to the premises in some way.

c. Right to detain occupants- police have an automatic right to detain any or all occupants of the premises when executing a search warrant and can use reasonable force when doing so.

i. Occupants= a person found ON THE premises during the execution of the search warrant.
1. Prevent flight 

2. Minimize risk to law enforcement

3. Facilitate orderly search (later rejected).
Warrant exceptions
Exigency- time will not allow a warrant. (home, person, property generally) Still need PROBABLE CAUSE. This exception is changing with the implications as technology is changing
1. hot pursuit of a fleeing felon (suspect knows the police are following). Can enter house w/o warrant to search for and seize/arrest the felon to prevent escape. CANNOT BE FOR MINOR OFFENSES
Limits:

a. Time: search must be prior to or contemporaneous with discovery of suspect> after find suspect search ends

b. Space: limited to where it’s reasonable to believe the person can be in the house.

2. Destruction of evidence- can enter house if police have probable cause to believe evidence or contraband will be destroyed if they leave to get a warrant.

a. Factors: who is in the house, sounds of imminent destruction, who knows what, nature of evidence.

Limits: 

b. time: do only what is necessary to prevent destruction of evidence

c. space: only where necessary to prevent destruction of evidence

d. doesn’t apply to MINOR offenses. No justification

3. Public safety- police can enter a home w/o warrant if it is objectively reasonable to believe that the safety of the public or individual (sometimes an animal) is threatened. (always with meth homes). PC is the standard but it is not totally clear.
a. Time: once threat to public safety is over so is exception

b. Space: can only go where the exigency requires one to go to eliminate public safety threat.

Plain View Doctrine SEIZURE(of something immediately incriminating) only doctrine
(1)has to be a lawful intrusion into the area where the item could be seized (warrant or other exception). 
(2) immediately incriminating: police have Probable Cause to believe it is evidence or contraband
Auto exception can literally rip up the car USE FOR ANY CAR SEARCH can use after already at the car and using another exception first and (get into locked boxes with consent for example)
 Elements:

1. probable cause- to believe there is evidence or contraband in the car at the time of the search (HAVE TO SAY WHOLE DEFINITION)

2. exigency- obtaining a warrant isn’t practical because cars are inherently, if not readily, mobile. Basically assumed now. Absence of driver, mechanical problems, and car being at police station are irrelevant. (Garage would be going into house)
3. Scope: can search anywhere in the car that could hold evidence that you have PC to search for.
a. *** If PC is attached to a container in the car, once the container is found presumably the search is over>>> new PC argument is needed (SILA, new auto exc. w/new pc, consent). Can literally rip up the seats. People can even be searched w/argument that they are like a container in a car. Counter arguments persons and items not intrinsic to the car, it is not relevant now.
b. If def. is intoxicated, why have to search the trunk b/c def. would have access to it in passenger compartment> hard to search trunk maybe? Unless there are large amounts of drugs found in the console. Just like raw vs burnt mj
SILA search incident to lawful (still need pc to arrest and pc that that person committed an offense) custodial arrest(actually take them in), police have the automatic right to search the person and the area within their armspan. Exception to warrant and PC requirement. 

1. SILA search of a person includes their clothing, pockets, and the property immediately associated with the person at the time of the arrest (not incl. body cavity, can look on person and have them strip).


a. DOES NOT include cell phones after riley.

- cells are qualitatively (mosaic- personal info about every aspect of life) and quantitatively(limitless info)  different than a cigarette, wallet, etc.

- exception: exigent circumstances, but hard to overcome the arguments that you can prevent cell wiping and other issues.

2.  armspan 
a. does NOT include the whole house>chimmel

b. can search items within the reach of the suspect/lunging area



reach- estimated



hand cuffs are generally ignored



i. have to rethink after gant b/c it considered handcuffs.


ii. officer safety is important, so courts are lenient.

4. precise scope of the search depends on the defendant. Defendant’s actions or needs can expand the area of the search.
5. Timing- search HAS to be incident to the arrest/fairly contemporanteous. Dependent on the circumstances.
Potective Sweep Doctrine – 

1. right to search incident to arrest (cursory search for people and ends when you find)
a. automatic right to search the area immediately adjacent to the arresting area in which an attack could be launched.
b. Beyond that, reasonable suspicion based search: RS that someone in the house poses a danger. 

i. Can search where reasonably believe that person might be (how you can get into entire house) / lenient for officer safety.

1. Most lenient : voices upstairs, drug dealer means confederates hanging around. Medium: other people in house on slightly suspicious context. Strict: specific danger and reason to believe the other people pose a danger to you.

c. Broader than sila b/c it gets you beyond armspan and under the lenient JDX can be w/o arrest, //but narrower b/c it is a search only for persons (vs. sila is a search for weapons and can look in smaller areas). 
INVENTORY- search of a person or their property w/o pc or warrant and done after police develop some kind of control over one’s property. Usually overlaps with SILA
1. The search must follow standard rules and procedures of the police dept when and where you can search::::at the scene or impound lot and if can go into closed containers. TURNS ON WHAT THEIR RULES ARE.
a. Inevitable discovery- evidence would have been discovered therefore, it should not be suppressed.
2. The search cannot be a pretext for evidence gathering.

a. Only place where PRETEXT MATTERS

b. Attack the rules and show pretext or 

c. Operational level- police officer’s behavior shows the search was pretext for evidence gathering. (police don’t keep list, rummaging, etc)

Consent  state has the burden of proving consent was voluntary and not the result of duress or cohersion. Can let them see things to give PC and then can use other exceptions like auto exception
1. Given? Express or implied. Acquiescence to police demand is not consent. Can also be he said/she said situation

2. Voluntary? Must be voluntarily given and not the product of duress or cohersion using the totality of the circumstances test (did the PO believe it was resasonable)
a. Subjective characteristics of consentor: intoxication, age, mental status, race, culture, language, education. Court’s don’t really look at these they look at whether a police officer would have perceived these and if it was reasonable.
b. Cohersive situtional factors- location, custody

c. Cohersive police factors- physical imposition of the police, # of police, threats, showing weapon, tone of voice, wearing down suspect

i. Court’s have allowed the use of cohersive police factors
ii. If police do tell suspect it is voluntary, it is strong evidence of voluntariness but it is not required.

3. Authority? 

a. Actual- person has actual authority to consent if they have dominion and control over the peroprty or thing being searched
i. Can have actual over premises but not over other items of others who live there

b. Apparent – when PO reasonably believe person has actual authority over the premises to consent to search (even if person did not have actual authority)> may be issues with apparent if it is someone else’s container
c. Dueling authority- yes and no/ look at shared social norms
i. Physically present NO trumps the YES

ii. If objecting occupant leaves on their own or by police it is lawful consent by the yes vote and police can search. 

iii. Police can remove physically present NO vote so long as police are objectively reasonable in doing so. (DV Case)

4. Scope? If one consents, it is ok to search where it is objectively reasonable to believe consent applies- what would the typical reasonable person have understood by the exchange between the officer and the suspect

a. Jimeno paper bag

Factors affecting Scope

a. words used by PO in getting consent- not taken literally sometimes using can I take a quick look around your car could affect this

b. knowing the object of search is relevant (i.e. I am searching for a fugitive limits scope)

c. words used by the def. if def. uses words that limit sdcope or can revoke consent

d. faiture to object while watching the search can be significant

e. destruction – cts have held that it would be outside scope of consent/minor dest. Generally ok

f. expectiation of privacy- certain ex. Of priv. in items (esp. if locked, taped up, diaries, cell phone based on riley)
SEARCH
Search of a home: 

Exigency- 
Consent

SILA General rule: 

Protective sweep

Search of a car:
Automobile exception 
Consent
SILA IN CAR Right to search a car when arrestee was a recent occupant of the car (in the car or temporally and spacially close to the car) 
Analysis:  2 prongs
1. can search the passenger compartment when the arestees are unsecured OR actual access to the passenger compartment and within reach of the passenger compartment when person was a recent occupant of the car
a. Where is the arrestee and circumstances surrounding the arrestee?? Use facts from previous cases. Where were they at the time of the arrest?
Belton/ 4 arestees, no HC, 1PO = Unsecured and can search

Gant/ 1 arestee HC & locked in patrol car= secured and can’t search under 1st prong
    b. scope: passenger compartment (not locked containers or trunk)
2. Reason to believe evidence relevant to the crime of arrest might be found in vehicle? 

a. Reason to believe = (not established yet) PC, RS, or nature of the crime (was this person arrested for a crime where the evidence could fit in a car)

b. scope? Gant allows only open or closed containers in/and passenger compartment of the car OR entire car (case doesn’t say which).

Special Needs Doctrine- security, dui checkpoints, drug testing, etc. It is the initial search that is at issue.
1. special need separate from traditional law enforcement?

a. Is the primary purpose of the gov’t activity to discover evidence for prosecution or criminal enforcement? If so, that is traditional law enforcemt and special needs doesn’t apply. 

b. If gov’t PRIMARY, immediate purpose is public safety, keep drunk dirvers off the road, deter drug use, etc.

2. Reasonable? 

a. Balancing test:

i. Gov’t interest

1. Significance of the interest- always considered

2. Effectiveness of it- does the s/s advance that interest?

3. Are there alternative ways to advance the interest that are less intrusive?

b. Vs. individual intrusion

i. The siginificance of the intrusion (look at specific plan)

ii. Safeguards taken to minimize the intrusion

LIMITS TO THE EXCLUSIONARY RULE
1. STANDING- only those with standing can move to supress evidence (overnight guests have standing, commercial guests may or may not depending on the facts)

2. GOOD FAITH- doesn’t apply when police rely on obj. good faith on a warrant even when PC doesn’t end up being sufficient.

3. INEVITABLE DISCOVERY- ONE BEING TESTED ON- exclusionary rule doesn’t apply if evidence illegally obtained would have been discovered legally anyway. It is close tocertainty that it would have been legally discovered. Can’t just be hypothetical

a. Must be based on historical facts capable of ready verification

b. Process making it inevitable must be in motion.

POLICE INTERROGATIONS
3 ways to challenge and argue for the suppression of a statement

1. Voluntariness- Cohercive police conduct that overbears the will of the suspect?
a. Coercive state conduct

i. D must point to the state behavior or conduct beyond the normal attributes of an interrogation

1. Physical prutality (per se coerciveness), length of interrogation, sleep deprivation, deprivation of food or drink, threats (??) or promises(promise to let someone go, something significant), and lies (normal attribute of interrogation; falsifying evidence is considered cohersive)

b. Overbear the will of the suspect: cause and effect relationship (not enough to contribute to)
i. Factors: timing(isolated cohersive conduct w/significant time span is limiting), the def. response (shows he doesn’t believe is limitng), any interventing acts of mitigation (apologies), other motives to confess.

ii. Courts have considered susceptibilities (including age) esp. if police have preyed on it.

2. Miranda approach- has to be asserted/invoked
a. Police must give the suspect their Miranda warnings when there is CUSTODIAL INTERROGATION.

i. Interrogation- direct questions 

ii. or their functional equivalent =words or conduct, other than those normally attendant to arrest and custody, that the police knew or should have known are likely to elicit an incriminating response from the suspect.

1. Factors of whether police should know or are likely to elicit a response: long, evocative conversation, particular sensitivies exploited, intent to elicit a response (relative, but not determinative)
iii. Custody- has to be deprivation associated with arrest (terry stop does not require Miranda b/c ig is only a temporary interrogation and it’s public). If at police station and being questioned, have to be told you are free to go.
iv. Excptions to Miranda- 

1. Use of undercover agents (no coercive police dominated environment b/c don’t know dealing with police)

2. Public safety exception- Miranda doesn’t have to be issued in situations that are reasonably prompted by concern for public safety
b. After being read Miranda rights

i. Waiving – gov’t has to show by preponderance of the evidence and must be voluntary (see voluntary) and knowing  (told to you)
1. Express

2. Implied- 

a. Suspect engages in a course of conduct indicating a waiver

b. Defendant understands Miranda warnings

ii. Asserting rights to remain silent- if indicates in any manner: unambiguously asserts> questions must immideately cease. 
1. Issue of re-interrogtaion> post invocation/interrogation waiver

a. Mosely factors= required: questions immediately ceased, passage of time, new warnings, new waiver.

i. Trade off with time (if more time has passed don’t need these as much): different crim, officers, and location
2. How do you invoke? Unambiguously asserted, treat ambiguity as irrelevant. Have to expressly ask for it.
iii. Assert the right to counsel

1. If you assert your right to counsel and questions do not stop, Miranda violation

a. Issue of re-interrogation (look for preclusive event)
i. rule: a defendant must unambiguously invoke his right to counsel, and all questions must stop (or statement is inadmissible) . A waiver after defendant has invoked his right to counsel is invalid unless def. initiates (suspect desires to talk about the investigation vs. discussion about routine statement regarding the routine incidents of incarceration) the conversation and waives the right or the attorney is present at the waiver. This Edwards rule ends when there has been a break (time away in normal life, whether it be a jail cell still, EXCEPT pre-trial detention) in custody and a passage of 14 days.
b. How do you invoke?

i. Suspect requests by saying “I want an attorney” MUST BE UNAMBIGUOUS. Ambiguous if requested at arraignment. If police treat as unambiguous it is persuasive that it was indeed.
ii. No anticipatory invocations

Miranda Roadmap
1. is there custody and interrogation?

a.  If not, no Miranda issue. If yes, the second question is

2. were Miranda warnings provided?

b. if no, the statement is inadmissible, unless public safety exception or undercover agent

3. if Miranda is read, was there a valid waiver?

c. Voluntary, knowing?

d.  or preclusive event? Follow mosley or Edwards depending on what they invoked.

4. Any other reason to exclude the statement?

e. Example: (violation but not a waiver issue) one waived Miranda right, talked, then asserted right, questions continued, made incrim statement> inadmissible

3. 6th amendment violation- automatic right no need to invoke(triggers:  ijp, delib elicitation) Once there is initiation of judicial proceedings have begun, defendant has a right to an attorney when the government deliberately elicits information from him unless defendant waives his rights (anything else is a violation). Attaches immediately after IJP (arraignment or indictment)
a. Arrest not enough to trigger.  Have to be aware that you are indicted

b. *custody is irrelevant,

c. *6th amendment is offense specific = has to be the same offense you are being questioned about). 

d. * 6th amendment applies automatically> get them just by reaching IJP

e. a 5th amendment waiver also waives 5th amendment rights

f. *in deliberate elicitation, courts seem to imply that intent is more important. Has to be the gov’t that actually elicits the information to violate

6th amendment roadmap

1. IJP on this offense? Arraignment or indictment

2. If so, deliberate solicitation?

3. If so, was there a waiver of their rights?

4. No waiver, and ijp and deliberate solicitation? statement is INVALID

5. waiver for 5th amendment/Miranda = waiver for 6th amendment

Don’t need to worry about too much for exam








