Criminal Procedure – Strauss Fall 2011

4th Amendment
“The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized.”

-4th amendment inquiry:
-was there a search/seizure?
	-if no, govt conduct falls outside scope of 4th amendment
-if yes, was it reasonable? 
	-was there a warrant?
		-if no, did govt satisfy a warrant exception?

What is a SEARCH?
-test: did govt infringe on a person’s subjective expectation of privacy that society regards as reasonable?
	-subjective expectation + reasonable (objective) expectation of privacy – Katz concurrence (Harlan)
-subjective: person had actual expectation of privacy
-e.g. Katz got into phone booth and closed door as oppose to conversing loudly on street 
-this prong seems to be most important when it is missing – e.g.: what you’re wearing, your license plate, if you leave a marijuana plate by a window where anyone on the street can see 
		-objective: expectation of privacy is one that society is willing to accept as reasonable 
-might just reflect what the Court thinks is reasonable 
-may be more like a normative prong – should we as a society expect police to not do certain things to us?
-for something to be a search under 4th amendment, there must be government conduct/state action – not a search if private individuals do it (e.g. private investigator, private security guard)
-not a search if a private person gives items to police – not a search for police to do what a private person did but it is a search if the police go further than what the private person did 
-e.g. FedEx personnel repackage item and find drugs; give it to police
		-not a search if police opens the package and finds the drug
-e.g. wife finds folder on computer titled “child porn”
		-police turning on computer to see folder is not a search
			-but would need search warrant if police want to look into the folder
			-but not a search had the wife opened the folder and looked at content 
-general question asked by court in determining whether private conduct can be imputed to government is whether or not govt/police knew, encouraged, acquiesced, or forced the private behavior
-some courts consider whether the private party intended to assist police when conducting private search  most courts don’t use this test because it’s hard to figure out the private person’s intent

-third party/assumption of risk doctrine: no expectation of privacy in what is conveyed to third party (even if forced or theoretical exposure)
-trash: not a search for police to go through your garbage, at least when it’s not placed by the curb because there is no reasonable expectation of privacy
-subjective expectation of privacy: people may demonstrate subjective expectation of privacy by how they treat their trash – e.g. trash not place in see-through bag, not strewn where people can see, papers might be shredded, placing it behind home (curtilage) instead of on the curb 
-objective expectation of privacy: but there is generally no objective/reasonable expectation of privacy in trash because people know that when you leave trash out, anyone can inspect it – i.e. no reasonable expectation of privacy in what is knowingly exposed to public 
-counterargument: society would be shocked to learn that it is not reasonable to have expectation of privacy in the trash because trash reveals intimate details about a person (contraception, prescription, financial statements, etc) – Greenwood dissent 
-even when there is a law against inspecting someone’s trash, there is still no reasonable expectation of privacy because statutes do not dictate what your constitutional rights are  but can argue that statute reflects what society perceives as reasonable expectation 

-letters/packages handed over to mail courier: distinction may be that contents of letter is addressed specifically to one or just a few individuals but trash has basically been abandoned/discarded and is not addressed to anyone specifically 

-phones/pen registry (records what numbers are dialed): not a search because there is neither objective nor subjective expectation of privacy 
-phone users knowingly give numbers to phone company (third party) to complete their calls, track for billing purposes, etc – assume risk that company will turn that info over 
-limited capability principle – not a search because it doesn’t reveal intimate info (e.g. not content of phone conversations)
-counterargument: but number itself can be revealing intimate info – e.g. calling mistress, mom, phone sex service
-application of third party doctrine and limited capability principle in other contexts – e.g. asking internet provider to give list of websites visited
-argue that giving web addresses actually reveals intimate info 
-also no alternative (as oppose to phone calls – can meet in person instead)
-unlike phone bills, people don’t know that internet companies keep records of websites they visit 
				-presumably applies to cell phones too – numbers dialed are not private
-Congress has changed this by statute – no use of pen registers without court order  more protection by statute but statutes are subject to change – statutory right to court order but not constitutional right

-“false friend”: you assume the risk that your “friend” or people you associate with will wear wire for police or report back to police what you tell them  no reasonable expectation of privacy = not a search
-many jdx have statutes prohibiting govt from bugging without warrant – problem is that statutes cannot amend constitution (but again maybe be indication of what society feels is reasonable expectation)

-dog sniffs: not a search because don’t require opening of bags – non-intrusive nature does not violate privacy interest
-limited capability argument – doesn’t reveal intimate info by merely sniffing outside of bag  no legitimate expectation of privacy in contrabands so govt conduct that only reveals presence of contraband is not a search because it doesn’t compromise any legitimate privacy interest (e.g. heroin test also not searches because it only reveals presence of drugs)
-manner in which info obtained: not intrusive because there is no opening of bags or rummaging through contents 
-better argument that a search occurred when dog sniffs person – more intrusive esp when person is afraid of dogs (humiliating, intimidating, etc)

-exposure to public: not a search to use technology to reveal info that is exposed to public (forced/theoretical exposure)
-GPS tracking/surveillance: use of beeper to observe activity on public roads not a search but becomes a search when it enters home
-not a search when on public roads because anyone could have followed the defendant – use of technology just to enhance police’s senses  where you go on the road is info exposed to the public 
-but becomes a search when the beeper enters the home – more info revealed (e.g. whether container holding beeper is still in the house, where it is in the house)  all info not available or exposed to public
-mosaic theory: the sum is greater than its parts  tracking/surveillance becomes an issue when it occurs over extended period of time (e.g. 24/7 for a month vs 5 days)
-the whole picture derived from the surveillance is fundamentally different from limited surveillance – here you pretty much get a whole picture of a person’s life (vs just seeing someone driving around on public streets – remote probability that someone in public is observing you so extensively that they can piece together your life)
-problem: no clear indication as to when surveillance becomes a mosaic – i.e. too much
-only a few cases have overturned GPS surveillance; vast majority of cases have accepted GPS surveillance
-possible use of this argument in other contexts: cell phone tracking – can even enter home
		-concerns about mass surveillance – scope of such surveillance very broad 
-use of technology that is in general public use/generally available is not a search – normal enhancement  e.g. use thermal imager was a search
	-problems:
	-how do we determine whether something is of general public use?
	-do we lose 4th amendment protection when something becomes generally used?
-off-the-wall vs through-the-wall arguments (Kyllo)
-argue not a search: police were not looking into the house but just measuring things that escaped from the house (e.g. odors, snow melting ) (off the wall) – not intimate detail 
-what is exposed to public view is not protected by 4th amendment
-use of technology was just enhancing senses 
-argue it was a search: some technology can reveal intimate details (lady of the house taking a bath or sauna), concern about future tech developments and what sophisticated devices can show (through the wall)
-esp if area inspected was the home – entitled to most protection/highest expectation of privacy  all details of the home are intimate***

-open fields doctrine: not a search to go upon an open field  blanket rule = no case-by-case analysis
	-subjective expectation of privacy: “no trespassing” signs, locked gates, etc
-but no objective/reasonable expectation of privacy – open fields are accessible by public in a way that a home isn’t because it is not covered and everyone can see it from the road or the air 
-also no intimate activities occur in open fields – just crops or just undeveloped land
	-dissent: not true – can take walks, worship, meet lover, etc in a field 
-what if the homeowner used the field for intimate purposes – doesn’t matter because open fields doctrine is a blanket rule (no case-by-case analysis)
-seems like property rights are not given any weight in 4th amendment analysis, even though people do have expectation of privacy in their property – Court held no search occurred even when officers criminally trespassed onto Oliver’s property to find contrabands
-what is an open field?
-doesn’t have to be open per se – Courts have held places hidden by ridges to be open fields (Oliver)
-Court defines by process of elimination – open field is not the home and not the area immediately surrounding the home (curtilage) 
	-what is a curtilage/area immediately surrounding home? – Dunn factors 
-proximity of area claimed to be curtilage to the home – Dunn majority held that 50-60 yards from home = not curtilage; dissent argues that this is not dispositive because many cases have found area of curtilage to extend further than 60 yards 
-whether the area is included within an enclosure surrounding the home – less likely to be curtilage if there area in question was fenced off from the home
	-nature of uses for the area – Dunn’s barn not used for intimate activity, just drug lab 
-steps taken by the resident to protect the area from observation by people passing by – Court held that Dunn didn’t do much even though there were many fences, gates, signs because the fences were only waist-high and was probably installed for purpose of corralling livestock
-aerial surveillance: not a search because public use is sufficiently routine that there is no reasonable expectation of privacy if area in question can be viewed from public airspace (+ acknowledge that Court emphasizes that no search occurs when police are in legal airspace)
-even the home and the curtilage are not protected by 4th amendment if it is exposed to the public 
-but people on planes really can’t see details such as contrabands/illegal activity in someone’s yard/home; people also don’t regularly get in their planes and fly over people’s yards/homes to look for contraband/illegal activity
-public airspace = altitude at which it is lawful to fly?  (Riley)  O’Connor plurality says that the test should be whether the helicopter is at an altitude at which the public travels with sufficient regularity such that D would have no reasonable expectation of privacy 
-legality is relevant because it is more likely that public will do this activity with sufficient regularity if it is legal; argued that D has burden of proof to show that public doesn’t engage in activity with sufficient regularity
-dissent argues that burden should be on govt to show that public engages in the activity regularly such that there can be no reasonable expectation of privacy – govt in better position to show this 
-Court mentioned that the helicopter did not interfere with normal use of the curtilage and no undue noise, window, dust, or threat of injury, no intimate details found – “in these circumstances, there was no violation of 4th amendment”
does search turn on whether intimate details were found? – wouldn’t make sense because police can’t know whether there are intimate details until after they see it
-are wind, dust, noise indications of whether search occurred? – doesn’t make sense because Katz said that physical intrusion is not necessary to find a search occurred 
-but Place seems to indicate that dog sniffs that are intrusive may constitute a search – if intrusive then maybe more likely to be a search 
-also so intrusive that it is unlikely that the public will engage in that behavior – goes to reasonable expectation of privacy

What is a SEIZURE?
-4th amendment does not define seizure – seizure continuum (police-citizen interaction)
	-outside 4th amendment = no seizure 
-consensual encounters – does not require reasonable suspicion but cannot conduct a search unless consent is given
	-police can question the person
	-within 4th amendment = seizure
-stop: police need at least reasonable suspicion – but can also stop you if they have probable cause
-reasonable suspicion is a judicially created level of suspicion that is less than probable cause 
-a stop is also valid if the subject consents
-police can frisk person if they have reasonable suspicion that they are armed and dangerous
-if valid, police can question the person			
		-arrest: police need at least probable cause (and maybe a warrant)
			-if arrest is valid, then police can do a SILA search 
			-police can also search if subject consents
			-police can question the person after giving Miranda rights

-rule: a seizure occurs if reasonable person does not feel free to leave or terminate the encounter AND submits to show of authority or force or is physically restrained (Mendenhall + Hodari)
-what would make a reasonable person not feel free to leave
	-threatening presence of several officers
	-display of weapon by officer(s)
	-physical touching of the person
	-use of language or tone of voice indicating that compliance with officer’s request might be compelled
-blocking path/exit
-police not giving back person’s stuff
-police moving person to a different location 
	-submitting to show of force or physically restrained
-chase itself is not enough to constitute a seizure 
		-can submit but still not be seized if reasonable person would have felt free to leave
-we don’t care about the subjective mindset of the officers – i.e. whether they would have let the person go if they asked to leave
-most people would not feel free to leave if police encounter them – but Court has never indulged this notion maybe because then every police encounter would be a seizure

-de facto arrest: something that started out as a valid stop can turn into an arrest when it exceeds the scope of a permissible stop – stop requires only reasonable suspicion but arrest requires probable cause 
	-factors to consider
-length of time: stop is a short investigative detention so if it goes on too long, it may exceed scope of permissible stop but there is no rigid rule  detention cannot last longer than reasonably necessary to confirm or dispel suspicion 
-location: movement from place to place depending on the circumstances (getting out of rain vs riding in a cop car to station)
-coerciveness: handcuffing, drawing weapon, not allowing calls

-seizure of property: occurs when there is a meaningful interference with the individual’s possessory interest in that property; also occurs when govt takes your property and interfere with your future use of it (e.g. take your luggage and break the lock, hooking up device to drain battery of your car)
-e.g. police pull you over in your car – both you and your car have been seized, passenger as well as driver are seized when car is pulled over 
-e.g. police pick up your luggage and move it a few inches and have a dog sniff it (not a search) – not a seizure because your possessory interest was not meaningfully interfered with 
-e.g. draining battery of car is seizure because it affects use of property – change or modification of property 

WARRANT REQUIREMENT – probable cause + particularity + execution; purpose is to place a detached (neutral, disinterested, no stake in investigation) magistrate between the police and the citizen
-probable cause is an evidentiary standard = fair probability that contraband or evidence will be found in a particular place at the time of the search 
-purpose is to limit police behavior
-limits when police can search – can only search when there is requisite belief that evidence/contraband will be found at the time of the search
-info too old: staleness – may not be sufficient to establish probable cause because the evidence/contraband may not be there anymore 
-e.g. informant says that he bought drugs from X 6 months ago 
-but old info regarding child porn is generally ok based on assumption that perpetrators don’t get rid of child porn
-info too early: police can get anticipatory warrant predicated on a future event but the warrant can be executed only if the triggering event happens 
-limits what police can look for – can only search for items which probable cause has been established for
-limits where police can search – can only search where the item for which there is probable cause to search may be located 
-e.g. if looking for a 35 inch stolen TV, police cannot look in the fridge, drawers, etc
-less than beyond a reasonable doubt standard, less than preponderance of evidence standard, perhaps around 45% (reasonable suspicion generally around 35%) but no decision has specifically set a percentage standard 
-Pringle Court stated that probable cause standard is incapable of precise definition or quantification into percentages because it deals with probabilities and depends on the totality of the circumstances 
-probable cause must be particularized to the individual – merely being around crime is not enough, but police can arrest multiple individuals if there is reason to believe they were part of a common enterprise 
-evaluating probable cause  Gates totality-of-the-circumstances test – deficiency in (not absence of) one prong may be compensated by a strong showing of the other or some other indicia of reliability
		-basis of knowledge: how does the informant/tipper know about the crime?
	-ways to establish basis of knowledge: 
-explicit personal knowledge – e.g. confidential informant bought drugs from Gates, Gates bragged to informant
-inference from detail, esp about future events not easily predicted – indicates informant had some personal involvement or discovered the info in some personally meaningful way as oppose to some casual, coincidental way 
-veracity: how reliable is the informant/tipper? 
-reputation of informant – presumes that a named informant is truth-telling; e.g. victim of crime has no reason not to give name or to lie
-can establish reputation – e.g. informant was archbishop of LA, confidential information has a good track record
-reputation can be a problem because confidential informants don’t usually have good reputation and there is practically no way to establish reliability of anonymous tippers
-declaration against interest – e.g. informant admits to being part of the crime
-corroboration of facts/details – assume that informant is telling the truth but most people only lie about the important parts and can still give reliable details 
-bare bones affidavit: police just reciting tip does not satisfy probable cause requirement – no basis of knowledge or veracity 
-probable cause is an objective standard – we don’t care about officer’s subjective state of mind (even if traffic stop was pretext for investigation of other crimes)
-Whren Court rejected a reasonable police officer test – would make law enforcement difficult because police would first have to consider whether a reasonable officer would do what they want to do

-particularity: warrant must particularly describe place to be searched and things to be seized
-purpose is to narrow police discretion  police/govt limited to items mentioned – if not mentioned in warrant, police cannot take it (the warrant itself, not just the affidavit)

-execution: not mentioned in 4th amendment – rules about execution are judicial interpretations of reasonableness
-knock and announce requirement: police are constitutionally required to knock and announce their presence unless it is reasonable not to considering the circumstances  rule: the police must knock and announce and wait a reasonable amount of time before breaking door
-arguments for: 
-protect privacy – e.g. give people time to get dressed
-prevent destruction of property by allowing time for compliance – i.e. police won’t break doors if people open them
-protect officers – e.g. first response to having your house broken into is to attack/defend
-arguments against: 
-gives occupants time to destroy evidence
-gives occupants time to escape
-gives occupants time to arm themselves
-case-by-case determination, not blanket rule – can get no-knock warrant if there is reasonable suspicion that knocking would result in danger 
-exclusionary rule does not apply to knock and announce violations  4th amendment can be violated if police don’t knock and announce and wait reasonable amount of time but the remedy is not exclusion of evidence – cost of exclusion is too great and there is little deterrence effect since police don’t have incentive to purposefully violate knock and announce requirement if they have the warrant to get in
	-what rights do police have when obtaining warrant?
-if someone does not give consent for police to search, police can seize/detain the premises and maintain status quo while they go get a warrant (e.g. bar person from going back into the home)
-justifications
-police have probable cause to believe there was evidence in the home
-police have reason to believe the evidence would be destroyed if premises not secured 
-police acted in a manner that balances all the interests – didn’t go into home without warrant, least intrusive to protect person’s privacy rights while trying to get warrant 
-only a temporary detention 
-what steps can police take when executing a warrant with respect to occupants?
-rule: police have right to detain occupants of home/premises when they are executing a search warrant 
	-justifications:
		-prevent flight in the event incriminating evidence is found
		-minimize risk of harm to law enforcement
-facilitate orderly search – the occupants can help with the search by opening locks, which benefits the occupants by avoiding destruction of property
-detention of occupants here not based on reasonable suspicion or probable cause – absolute rule; don’t need suspicion towards the individuals
-can make argument that it is ok to detain someone in anticipation of execution of search warrant 
-rule: police can use force reasonably necessary to detain the occupants – e.g. handcuffs, moving them from room to room, holding them for a few hours if it takes that long to execute the warrant, not allowing occupants to get dressed until police was sure there were no weapons 
-but there is no right to search the occupants  seizure right only, not search right
-unless the search warrant allows it or if police had reasonable suspicion that the occupant was armed and dangerous (Terry frisk) 
-rule: reasonable mistake in executing warrant does not violate Constitution – e.g. suspects were black but occupants were white – police did not check to see whether home was sold (Rettele)
-occupant of the home/premises  occupant sounds broader than resident – probably applies to anyone present on the premises
-police probably have broader authority when detaining resident – e.g. walking on driveway or porch, driving away  look to the 3 justifications to determine whether detention is reasonable –e.g. if resident is at work, they cannot assist in search, won’t endanger police, etc when police are conducting search (not all courts come to this conclusion), e.g. detaining resident a mile away and bringing him back to the home held to be reasonable because now he can help

WARRANT EXCEPTIONS
-exigency exception: based on time constraints – not reasonable to require police to obtain warrant if doing so could lead to harm/bad results
-hot pursuit: immediate, continuous chase from crime distinguishable from ordinary investigation where police discover identity of suspect
-if hot pursuit of felon, police can enter house and search for the suspect without a warrant (under Hayden, police can arguably also search for evidence without a warrant)
-limitations: 
-time – search has to be prior to or contemporaneous with finding suspect  search is over as soon as police find the suspect 
-space – can only search where it is reasonable to believe the suspect (evidence too under Hayden) might be found 
-felony – minor offense does not justify home entry without warrant
-destruction of evidence: police can enter home without warrant if they have probable cause to believe that evidence is in the process of being destroyed 
-lower courts construe much broader: can enter without warrant if there is probable cause to believe that evidence if likely to be destroyed if they go get warrant 
-standard is probable cause – as oppose to reasonable suspicion standard applied to knock and announce requirement when executing a warrant 
-limitations
-time – can enter only to prevent destruction of evidence and can only stay as long as there is probable cause to believe that evidence will be destroyed 
-space – can only go where there is probable cause to believe evidence is being destroyed 
-felony – in determining whether any exigency exists, consider gravity of the offense for which the arrest is being made – warrantless entry into home should rarely be sanctioned when there is probable cause to believe that only a minor offense had been committed
-e.g. police cannot enter home to arrest suspected drunk driver without warrant even if destruction of evidence would occur (blood alcohol level would dissipate with time)
-don’t care whether police are “creating exigencies” – e.g. arresting small time drug dealer to raise suspicion in big time dealer/supplier who would freak out and destroy evidence when the little guy didn’t come back so police can bypass warrant requirement  ok so long as police did not gain entry by reasons of actual or threatened violation of 4th amendment
-public safety (emergency aid): nature of this exception eliminates skepticism about police discretion; also does not make sense to require police to obtain warrant if public safety is jeopardized  underlying notion that there is no need to put an objective magistrate between citizens and the police under these circumstances 
-problems:
-other exceptions may be triggered once police have entered a home legally under this exception – e.g. plain view 
-line between law enforcement/crime control and public safety is often blurred – e.g. some courts hold that meth lab is hazard to public safety
-inquiry is whether there was an objective reasonable basis to believe that someone inside the home was in danger; don’t care about pretext 
-term “probable cause” not used in Brigham City case – lesser standard? 
		-limitations
-time: once the exigency is over, the right to stay is over  e.g. police entering to render aid ok but cannot stay after the exigency is over to catalog evidence without getting warrant 
			-space: can only enter area where exigency exists 
-severity of offense: exigency is not justified where there is only a minor offense  
-notion that when there is ongoing violence, the minor offense exception does not apply –  role of a peace officer includes preventing violence and restoring order, not just rendering aid to casualties; fights always have potential to escalate
-however, some lower courts have held that when the police enter the home for less serious complaints (e.g. loud noises), the minor offense exception applies

-plain view doctrine – justifies seizures only, never justifies a search
	-rule: there must be a lawful intrusion into the area where the item is + the item must be immediately incriminating
-there must be a lawful intrusion into the area where the item can be seized/accessed – i.e. via warrant or an applicable exception to warrant requirement
-police must be lawfully in the area at every level 
-e.g. police have warrant to search home for guns; in process of search, open shoe box and find coke
					-warrant makes entry into home lawful
-if warrant authorizes search for handguns, then warrant also justifies entry into shoe box because gun might be there (but not if warrant was for big guns)
-e.g. From the sidewalk, police see a marijuana plant on a living room table.  The table is visible from the street because it is next to a large bay window without drapes.  Can the police seize it?
-No, police can see it but were not lawfully in area where they could seize the item – can use what they saw (probable cause) to get a warrant 
-can try exigency exception if someone in the house saw police outside looking at the plant – destruction of evidence
-e.g. The police have a warrant for a 35” television.  While searching a bedroom drawer, they come upon a diary.  They open the diary and find a marijuana joint.  Admissible?
-no, warrant authorized search for 35” TV; cannot be found in the drawer or the diary
-e.g. The police are in hot pursuit of a fleeing felon.  When they open the door of the home without a warrant, they see the clothes worn in the robbery on the floor of the entry.  They seize the clothes.  Admissible?
-police were lawfully in area to seize/access the evidence via hot pursuit of fleeing felon; seizure of evidence lawful under plain view doctrine – immediately incriminating (police had probable cause to believe that it was incriminating evidence)
-the item must be immediately incriminating – means probable cause  police must be able to determine that this is incriminating evidence or contraband without further testing or manipulation of the item
-e.g. Hicks case: police had hunch that stereo was stolen; turned it over and determined that it was stolen by matching serial number = probable cause  this was not valid because just by looking at the stereo, police cannot tell that it was stolen (no probable cause); further examination constituted an additional search that was not valid 
-might be valid if stereo was sitting on glass table and police had to go under table to look for guns and in process saw the serial number – numbers would have been exposed through legitimate search
-e.g. police have search warrant to search for murder weapons, including knife; come across a diary containing incriminating statements – not valid because search warrant did not authorize search of diary
-might be valid if knife could be hidden in the diary and the officer just happened to open it to the incriminating page – issue then may be whether reading is an additional search

-automobile exception: 
-requirements: probable cause + exigency 
		-probable cause: fair probability that contraband or evidence will be found in car at time of search
-exigency: satisfied by inherent mobility of a car – don’t care whether it is actually mobile, whether a driver is actually present, or whether the car can’t move because it’s broken  police basically only need probable cause to search a car
-lesser expectation of privacy in cars due to pervasive regulation of vehicles
-car doesn’t have ability to escape public scrutiny 
-Court has held that even though mobile home may be used as a home, it is still an car –inherently mobile so subject to automobile exception 
-but a mobile home that is permanent in a mobile home park (attached to utilities, attached to foundation, etc) may be different – not really inherently mobile
-scope of search: 
-Chadwick rule: can seize movable container if there is probable cause or exigency but need warrant to search it (exigency eliminated) – applies to containers outside car  more protection outside car than inside car
-Acevedo rule: if police have probable cause to search car, either because probable cause attaches to container coincidentally put in car or probable cause attaches to car a container is coincidentally found in, police can search the car and container without warrant
-limitation: must have probable cause to believe that evidence or contraband would be found in the car or the container (i.e. the container can hold the evidence or contraband)  once police find the container holding the evidence they are looking for, the search ends unless there are other justifications (warrant or other exceptions) to continue

-search incident to lawful arrest (SILA): police can search the arrestee’s person and the area immediately within his reach/control – i.e. wingspan
	-justifications: officer safety and preservation of evidence
-requirements: lawful + custodial arrest 
-lawful: need warrant if home arrest, but not if public arrest
-custodial: police have discretion whether to take person into custody but also subject to regulations
-automatic right – don’t need actual belief that officers were in danger or that evidence would be destroyed
-timing: search has to be incident to or contemporaneous with arrest 
-may even take place before arrest e.g. for safety reason as long as arrest is not justified by what is found in the search
-if person is arrested in home and taken outside, police cannot go back inside house and conduct search incident to arrest 
-no clear guidance as to how much time can elapse between arrest and search – 90 minutes held ok, 10 hours also held ok 
-CA Supreme Court suggested there is a longer time period for valid searches of the person and things intimately associated with the person (i.e. on the person)
-application to person: can search the person – even in pockets, briefcase/purse, cigarette packages as part of the person but not cavities
-however, some lower courts hold that when arrestee puts purse down and police seizes it, it is no longer within the arrestee’s reach
-cellphones: argue that there is higher expectation in cellphone than purse – limitless privacy implications; can also argue that exigency does not exist once the cellphone is seized  most courts have allowed searches of cellphones 
	-application to house: 
-actual access is not measured  handcuffs are not considered to limit access – some courts say that access determined at time of arrest, not at moment of search
-search depends on defendant’s behavior and request  defendant’s movement (e.g. attempt to lunge or escape) can affect scope of search 
-e.g. case where man was arrested in kitchen, escaped into bedroom, eventually subdued and brought back to kitchen – police held that it was valid for police to search bedroom
-e.g. police can search where defendant requests to go – e.g. to put clothes on; D was arrested in front of house =police cannot search inside, but D requested to put beer in fridge – police validly searched fridge 
-application to car: *see Gant hypos handout
-Thornton rule: occupant of car = someone with temporal and spatial proximity to the car at time of arrest and search – but no clear limits as to how close in space or time
-Gant (modified Belton) rule: no automatic right to search – Belton held that police can search passenger compartment (not trunk) of car when occupant is arrested  Gant Court held that this is not a bright line rule and should be read only in conjunction with its facts – one officer to four arrestees not handcuffed
	-2 ways to search car based on arrest of recent occupant:
-access based search: police can search car incident to arrest when arrestee is unsecured and within reaching distance of passenger compartment at time of search   can search passenger compartment but not trunk (Belton approach) 
-locked glove compartments or briefcases – within passenger compartment but functionally like the trunk 
-station wagon – there really is no trunk so whole car is searchable or argue that partitioning makes it like the trunk of a regular car 
-reasonable belief search: police can search car when it is reasonable to believe evidence relevant to the crime of arrest might be found in the car – basically any crime besides traffic offenses or where evidence can’t fit in car
-scope of search under this prong: not clear whether trunk can be searched – not logical to limit search to passenger compartment under this prong
-vs automobile exception: need probable cause to believe that evidence of some offense may be in the car; here only reasonable belief but has to be to offense for which defendant was arrested 

-protective sweep doctrine: police can do limited search of premises for officer safety when executing an arrest to ensure that no one is there that poses danger to police officers
-automatic right to search area immediately adjacent to area where arrest took place from where an attack on police office can be launched  no need for actual concern about safety
-reasonable suspicion based search: if police have reasonable suspicion to believe that there is a danger posed to them elsewhere in the house, they can look wherever that suspicion leads them – then can go beyond area immediately adjacent to where arrest took place 
-scope: cursory inspective for a person who might pose danger – can only look where a person can be found 
-applied broadly because justification is officer safety
-cases have held that even when police are not making arrests, if they have suspicion that there is danger to their safety, they can go into house and make protective sweep inside 
-cases have also held that when executing search warrant, police can conduct protective sweep to ensure safety
-e.g. police executing search warrant noticed car parked outside but they couldn’t see inside the car because of dark tint – search of the car was okay to make sure there was not a person hiding in there who could endanger officers
	-vs SILA
-protective sweep only allows search for persons while SILA allows search of items as well
-protective sweep can be justified by officer safety only, not destruction of evidence concerns
-protective sweep may allow police to get into areas they otherwise couldn’t enter under SILA as long as attack can be launched from the area searched 

-inventory doctrine: inventory searches are constitutional under 4th amendment so long as done according to standard procedure – eliminate police discretion by requiring them to conform to inventory rules
-search of person or property without warrant or probable cause – exception to both warrant requirement and probable cause requirement
-usually done after police obtain control over the property for inventory purposes and evidence detection – caretaking, not crime control; not always related to arrest, can also occur if car was impounded 
-justifications:
-protect property while it is in police custody – need to know what there is 
-protect police from claims of theft
-protect police and others from danger 
-limitation: pretext – inventory search doctrine cannot be used under pretext for finding evidence (e.g. rule says police can go into glove compartment if there is reason to believe suspect is drug addict – this is pretext)

-consent: state has burden of proof to show that consent was given and that it was giving voluntarily – standard of clear and convincing evidence (not a very high burden) 
-voluntary = consent not product of duress or coercion (refusal cannot be used as basis for probable cause)
-factors
-right to refuse consent  just a factor but not determinative
-Ds often argue that consent is not voluntary because they didn’t know they had right to say no – but not necessary to show that Ds knew they could refuse consent 
-characteristics of defendant  problem is that police cannot know all of this when they asked for consent – courts focus on reasonableness of police conduct and are less willing to take into account individual characteristics
				-language
				-age
				-mental capacity, ID, education
				-sobriety (court doesn’t buy this one too often)
				-gender
				-culture			
				-past experience with police 
			-police behavior
				-number of officers to number of suspects
				-weapons drawn
-tone of voice, what was said, nature of discussion – did police use threats?
					-linguistic problem – police using double negatives
-police badgering suspect (wear them down until they agree to allow search) – allowed to do some badgering
-location
-threat to get warrant 
-consent not voluntary if police claim they have warrant (police showing authority)
-but if there is probable cause and police say they will get warrant, most courts say this is ok because police is just informing suspect what will happen
-custody: whether suspect is in custody when consent was given is just another factor not given more weight than the others 
-people consent because sometimes they believe that police will not search if they allow search; or they believe that police won’t search thoroughly if they agree; but most importantly, a lot of people don’t believe they have a choice even though they are told they can refuse – think that refusal amounts to probable cause but this is not true 
-who has authority to consent
-actual authority: person who controls, occupies, owns, or uses premises has actual authority to consent to search
-e.g. someone lends you a car; you have dominion over the car and thus authority to give consent 
-e.g. landlord generally does not have authority
-joint/common authority – 2 or more people could have authority to give consent to search of shared areas (very fact specific)  e.g. spouses, roommates
-e.g. Mary and Jane live together but Jane has office that Mary is not allowed to go in – Mary cannot consent to search of Jane’s office
-e.g. son lives with mother; mother allowed to go into son’s room and clean  mother may have authority to consent to search; but if son pays rent or parents need permission to enter, then they probably don’t have authority
-e.g. you have visitors staying at your house – you can consent to search of your house but not to the luggage belonging to visitors; but maybe if you are safekeeping the luggage and have permission to open it
-e.g. you own a car and someone leaves their purse in your car – you have authority for search of car but not the purse
-apparent authority: no actual authority but was it reasonable for police to believe that person giving consent had authority to do so
-objective standard – would facts available to police at the time warrant a reasonable believe that the person had actual authority to give consent 
-mistakes made by police must be mistake of fact vs mistake of law  e.g. grandfather lives with grandson; grandfather gives authority to search of home; police found drugs in grandson’s backpack 
	-mistake of fact: grandpa owned backpack
-mistake of law: owner of house can consent to search of anything in the house 
-Illinois v. Rodriguez: ex-gf had already been kicked out, didn’t live there, wasn’t on lease, didn’t pay rent, D didn’t know she had key, she was not allowed to go there when he wasn’t home or bring others over = no actual authority; Court remanded but strongly indicated that there was no apparent authority 
-dueling authority: a physically present co-occupant’s stated refusal to permit entry prevails and renders the warrantless search unreasonable and invalid as to him (*invalid only as to person objecting – if police go in and find evidence against the person consenting, the evidence can be used against him/her)
-rationale: based on widely shared social expectations – if you go to someone’s house one owner says come in and another owner says stay out, you generally don’t go in
-challenges to rule: 
-assumption of risk: when you live with someone, you assume the risk that they will invite others to the home even if you don’t want them to  points out weakness of social expectation basis for the rule
-4th amendment focuses on reasonableness inquiry, not social expectations
-even if social expectations is the proper theory, the court got it wrong – the yes should trump the no 
					-e.g. victim of domestic abuse gives consent 
-e.g. you just traveled 5 hours to get there – you would go in even if one person said no
				-accepting court’s rule would lead to silly results
-suppose the potential objector is sleeping or not at the door yet  this rule only applies to a physically present objector and thus would encourage trickery (e.g. police would wait for objector to leave, sleep, etc)
				-the rule leads to many uncertainties and gray areas 
-what if the no isn’t physically present
-what if the physically present person refusing consent is removed by police – some courts say the absence of a potentially objecting co-tenant must be voluntary and not contrived
-scope of the search: consent extends to wherever it is objectively reasonable to believe the consent applies
	-police must stop search as soon as you withdraw/revoke consent 
	-can explicitly limit scope of consent – “you can search my car but not my trunk”
-e.g. search of locked briefcase in car would be unreasonable – lock indicates additional expectation of privacy; not reasonable to believe that consent allows destruction of property 
-factors: (*see consent hypos)
-words used by police: 
-e.g. “can I take a quick look in your car?” = 20 minute search unreasonable
-did police say what they were looking for? – courts give wide berth to scope when defendant consents to search for drugs 
			-limitations or lack thereof by defendant
-police limited to search of area or items defendant explicitly allowed 
-silence/lack of objection = consent to scope of search
-destruction: interest in preserving physical integrity and functionality of the item  significant destruction not ok but de minimus  destruction not affecting usage of item ok
-expectation of privacy in item: locked briefcase vs paper bag on floor; purse vs paper bag – whether there is heightened expectation of privacy in the item such that additional consent should be sought

-stop and frisk: reasonable suspicion to stop + reasonable suspicion that detainee is armed and dangerous to frisk
-what is a Terry stop: Mendenhall/Hodari test – a stop or seizure occurs when a reasonable person does not feel free to leave and either submits to police or is physically restrained 
-need reasonable suspicion for a Terry stop – police can stop or detain a person when there is reasonable suspicion to believe that criminal activity is afoot (or that person was involved in a past crime)
-need reasonable suspicion that detainee is armed and dangerous to frisk – the sole justification is officer safety and not evidence gathering
-Court does not explain why it deviated from probable cause – maybe there is fear that if probable cause was required, courts would lower standards for reason of officer safety but then the standard of probable cause would be lowered in all contexts; prioritization of law and order over civil liberties	-
-contextual analysis: in places where it is normal for people to carry guns around (i.e. South), cannot frisk just because the person is armed
		-factors:
-nature of the crime – e.g. nature of mugging or stick up gives reasonable suspicion to frisk
-if crime is possession of drugs, then whether reasonable suspicion exists depends on the facts – e.g. if person is thought to only have a joint or small amount of drugs, probably not enough to give rise to reasonable suspicion that suspect is armed and dangerous; however, if person is thought to be drug dealer, then there might be reasonable suspicion to believe he is armed and dangerous
			-tip – the tip itself may say that suspect has gun 
			-gesture: e.g. hand in pocket
			-bulge: e.g. where the bulge was, what shape
			-clothing: e.g. wearing thick jacket in summer
			-high crime neighborhood (see below)
			-knowledge about the person 
-when the frisk took place – e.g. if police frisked 30 minutes into interaction, there is serious doubt whether police really was concerned for his safety (unless something happened during interaction that then gave rise to concern that person was armed and dangerous)
-reasonable suspicion = more than a hunch but less than probable cause – falls far short of preponderance of evidence standard (~30%ish) 
-based on a totality of circumstances
-reasonable suspicion requires specific articulable facts (so judge can evaluate) but can be innocent facts/behavior – police can rely on training, experience, expertise to give meaning to those facts
-factors to determine reasonable suspicion: generally should not be necessary or sufficient factors – totality of circumstance analysis (but some courts find one factor is enough) 
-descriptions based on race, nationality, culture, gender/sex, height, weight, etc – can’t just be black man or white woman; has to be more descriptive 
-nervousness: courts usually look for extreme or unusual nervousness – most people get nervous when interacting with police and police sometimes think something is wrong when the person is not nervous
-running from police/evasion: running is not irrelevant but is not per se reasonable suspicion – not determinative but this factor is usually used in combination with something else – e.g. evasion + high crime (drug) area probably is reasonable suspicion of drug activity
-high crime area: not a necessary or sufficient factor – to be viewed in conjuncture with other factors
-concerns that this factor implicates race or poverty; also concerns that police can make an area high crime if they go there and make more arrests
-considerations
-nexus between type of crime most prevalent in the area and the type of crime suspected in the case 
-limited geographic boundaries of the area/neighborhood – pinpoint specific areas in the neighborhood known for the crime
-temporal proximity between evidence of heightened criminal activity and the date of the stop – e.g. area currently known for the crime, drug activity on the rise in the past year
-other suspicious action/behavior: police can observe behavior that is indicative of specific criminal activity – e.g. police observe 2 people engaging in what looks like drug transaction
-clothing, tattoos, etc – may indicate gang activity 
-inconsistent or odd story: may give reasonable suspicion for police to conduct further investigation or detention
-evaluating tips for reasonable suspicion: totality of circumstances test = basis of knowledge + veracity  but less quality and quantity of info than needed to satisfy probable cause 
	-tip alone not enough to give rise to reasonable suspicion
-compare to White and J.L. cases: 
-White: anonymous tip giving address, describing woman would leave apartment at a certain time in brown station wagon with broken light, that she would go to motel, and she would have an ounce of cocaine in brown briefcase – police corroborated until she got to the motel and consented to search 
-basis of knowledge: don’t know how tipster got knowledge, tip also not that detailed
-veracity: don’t know because tip was anonymous 
-conclusion: Court holds there is reasonable suspicion but barely
-J.L.: anonymous, unrecorded tip that a young black male standing at a particular bus stop wearing plaid was carrying a gun – police go to bus stop, observe 3 black males, one wearing plaid (JL), frisk JL and find gun
-conclusion: not enough to give rise to reasonable suspicion – these were just general descriptions (vs White – had predictive info  basis of knowledge prong) that could have been picked up casually and thus not as reliable
-consider basis of knowledge – purely descriptive info vs predictive info; also “I saw his gun” is given more weight than “he has a gun”
-consider gradation of anonymity –e.g.  in person anonymous tip deemed more reliable, calling with caller ID, description limiting anonymity (e.g. my neighbor has a gun)
-consider whether tip concerns imminent threat – JL dicta suggests reasonable suspicion easier to satisfy when there is imminent threat of harm to public; JL just having gun by itself is not imminent threat 
-scope of the frisk – i.e. what can officer do when patting down person’s body (*see Dickerson hypo)
-if there is reasonable suspicion that person is armed and dangerous, police can conduct outer body pat down – above clothes, cannot just tell person to lift up shirt or empty pockets
-if police feel weapon or weapon-like object, they can reach in and remove the object – admissible whatever it is
-if police feel a weapon and go to remove it and something else incriminating comes out with it (like baggie of drugs) – all admissible
-if police feel object that felt like a weapon but it turned out not to be a weapon but just some other incriminating object – admissible as long as court believes that police thought it was a weapon 
-if police feel an object that they know is not a weapon (but can keep feeling it until they realize it’s not a weapon) – cannot remove it or manipulate it further to figure out what it is (have to stop as soon as they realize it’s not a weapon – officer safety only, not evidence gathering)
-if police feel an object they know is not a weapon but it is immediately incriminating as evidence or contraband – can remove it; aka plain touch doctrine
		-see Dickerson hypo
	-other rules predicated on lawful stop
-when police lawfully stop car, they have right to order driver and passengers out of the car – justification = officer safety
-whether they can require you to stay is less clear – can argue that police can require people to stay to maintain control of the situation (officer safety reason)
-Michigan v. Long: police can search passenger compartment of car and any container that might hold a weapon if they have reasonable suspicion to believe that a weapon could be found in the car AND the suspect can gain access to the weapon
-idea is that after Terry stop is completed, the suspect will be released and they can get back into the car to retrieve the weapon
-Long case: driver drives erratically into ditch; driver gets out and stumbles around; police ask for ID; driver gets back into car to get it and police stop him from doing that; police observe knife in car so they frisk the car, find pouch big enough to hold knife and find MJ
-getting MJ admitted  no SILA, no automobile exception because lacking no probable cause; only Terry argument available + use plain view doctrine to get MJ in (legitimately in there via Terry frisk + MJ leaves immediately incriminating)
-if police stop a person under Terry, they can ask the person for ID – generally can ask any questions even if unrelated to the stop so long as it doesn’t unduly delay/prolong the stop 
-minority of jdx require questions to stay within scope of stop – e.g. if someone stopped for drunk driving, can ask where they came from; but if stopped for speeding, cannot ask where you work

-special needs doctrine: applies when there is a special need separate from traditional law enforcement 
-when govt is acting in caretaking function, the requirements of probable cause and warrants don’t work in that context because govt agents not acting in law enforcement mode – notions that probable cause and warrant are not required because we’re not afraid of police overreaching in these situations 
-question is whether a search under special needs doctrine is reasonable – the test is to balance govt interest in undertaking the search and seizure against the intrusion it causes
-inquiry: is there a special needs separate from traditional law enforcement?  if no, then traditional 4th amendment approach
-if yes, is the govt policy/program/search & seizure reasonable?  balancing test 
-govt need
			-significance/strength of the interest 
			-alternatives
			-effectiveness of the govt program
		-intrusion on the individual
			-significance of the intrusion
-safeguards in place to protect the individual interest or minimize intrusiveness

-checkpoints: effectuates temporary seizure of cars; car is further detained only if govt has reasonable suspicion (avoiding checkpoint usually does not give rise to reasonable suspicion – you generally do have right to avoid them; that’s the purpose of the signs and announcements)
-borders: Supreme Court has upheld suspicionless border checkpoints under special needs doctrine
-border seizures: there is a special need separate from law enforcement – not for detection of crime, but to insure integrity and security of borders
		-is the seizure reasonable
			-govt need 
				-securing border is significant interest
				-no alter alternative 
				-found checkpoint effective
			-intrusion
-minimal intrusion; detained for short time only; principle of misery loves company – everyone is stopped and you’re not singled out so it’s not as embarrassing or anxiety-producing
-safeguards are available: police don’t have discretion as to who to stop; you don’t have to cross the border so you can avoid seizure 
-border searches: “routine searches” at border also upheld without requiring suspicion
-“routine” = the search is not highly intrusive (e.g. no body cavity search, no strip search) + the search is not conducted in highly offensive manner (e.g. nondestructive search)
-drunk driving: sobriety checkpoints justified under special needs doctrine – not traditional law enforcement because primary objective is not to arrest/prosecute but to keep drunk drivers off the road
-reasonableness balancing test	
	-govt
-significant: lots of people injured and killed by drunk driving
	-immediacy factor – stopping a hazard that is on the road now
-govt would argue there is no alternative
-govt would show that program is effective 
				-intrusion
-minimal – misery loves company, no further detainment or testing unless driver shows signs of intoxication (justified by reasonable suspicion)
-safeguards – announcements, can avoid since location is known in advance 	 
-narcotics: e.g. where police stop cars, check drivers for signs of intoxication, and have dogs sniff cars – Court held that this kind of test does not fall under special needs doctrine because not different from traditional law enforcement of finding evidence of the crime 
-*to determine whether there is special needs, we look to primary purpose and not ultimate purpose of govt program
-defining program by ultimate purpose instead of primary purpose would be slippery slope – all programs can have ultimate purpose of safety and 4th amendment warrant and/or probable cause requirements would be swallowed up by special needs doctrine
-but Court in dicta suggests that checkpoints for crime control in emergencies may be ok
-info: e.g. checkpoint set up to hand out flyers and ask for info regarding fatal hit and run – held constitutional because primary purpose was to inform public and ask for info
-even though it looks like purpose is to find evidence of crime, Court held that info gathering or dispensing checkpoints fall under special needs doctrine 
-not every law enforcement objective is a traditional law enforcement objective; some law enforcement objectives can fall under special needs doctrine  police here expected to find witnesses, not suspects 
-even if the perpetrator was ultimately found, the checkpoints are still valid 

-drug testing: involves a search of the individual – a search unsupported by probable cause can be constitutional when special needs, beyond need for law enforcement, make the warrant and probable-cause requirement impracticable = special need separate from traditional law enforcement
-Vernonia case: 7th-12th grade students involved in competitive sports randomly tested for drugs; testers monitor production of urine sample (just listening, not watching) – search without suspicion 
-reasonableness balancing test
		-govt need
			-significant state interest: drug abuse problem, safety concerns
-alternatives: test only students suspected of drug abusing – Court does not accept this proposition because it could lead to lawsuits, teachers are not equipped to make judgment and could act arbitrarily 
-studies show effectiveness
				-intrusion to individual
-not significant: public school students use public restrooms, athletes subjected to physicals, share showers and dressing rooms, etc
					-safeguards: just listening, not watching 
-Pottawatomie case: all students of public school participating in extracurricular activity randomly tested
		-distinguish from V case – not constitutional  
-govt still has significant interest in protecting students in their care but state interest here not as significant – no showing of drug problem
-students still have lower expectation of privacy because of public school setting but usually more expectative of privacy for non-athletes than athletes		 
-Ferguson case: state hospital recognized drug problem in pregnant women; city’s efforts to reduce rates failed; collaborated with police to drug test every woman receiving prenatal care; if a woman failed test, she was subjected to arrest and prosecution if she did not comply with drug rehab program s
-this test held unconstitutional because it does not fall within special needs doctrine – no special need separate from traditional law enforcement
-state argued that its purpose was to protect mothers and babies – but this was ultimate purpose 
-primary purpose was to search for evidence of crime to threaten criminal prosecution = traditional law enforcement objective

-airport: traditionally justified under consent doctrine – by buying ticket, you consent to search; today justified under special needs doctrine
		-special need = protecting travelers and general public 

-venue: pat downs, metal detectors, etc at sporting events, concerts
		-justified under special needs doctrine – turns on intrusiveness 
-Tampa Bay Bucs game case: lower court held that patdown was unconstitutional – no real govt interest because there needs to be real and substantial danger, not just amorphous risk; prof: most courts don’t buy this argument

-subways: if you refuse to be searched, you can leave – not evidence gathering, but ensuring safety of subways
-justified as special need separate from traditional law enforcement – turns on effectiveness (based on assumption that terrorists prepare a certain way and if their plan goes awry, they abandon it)

-ferries: there needs to be real and substantial risk, but does not have to be specific
-generally upheld because ferries are a general terrorist risk
-turns on alternatives – legislature does not have to choose least intrusive means, just an effective one

-DNA: argument that this is a special need because it is info gathering, not collecting evidence of crime (prof: not really); also, DNA testing of arrestees is like inventory search – easy, concise ID procedure of everyone detained

EXCLUSIONARY RULE: evidence obtained through violation of constitutional rights excluded as “fruit of the poisonous tree”  judicially created remedy for unreasonable search and seizure – not provided in US Constitution 

-argument for exclusionary rule:
-traditional integrity – people should not be convicted based on tainted/illegally seized evidence  Court has abandoned this justification 
-deterrence of 4th amendment violation by police and there are no other alternative that works as effectively as exclusion  the only justification now – inquiry is whether exclusion will deter the police conduct in question and if so, at what cost 

-argument against exclusion: 
	-exclusionary rule does not deter police violations 
-most violations are mistakes by police – police think they are acting legally so exclusion would not change anything because cops think they are doing something ok; exclusionary rule would only deter if police knew they were doing something unconstitutional
-assumes there will be systemic deterrence so police agency will make more effort to educate officers 
-assumes police find out about the result – i.e. evidence is suppressed  not true, they don’t always find out so there is no deterring effect
-assumes police care whether evidence is suppressed 
-cost of exclusion is too high/out of proportion to the harm or violation 
		-not fair to let criminal go free and harm society just because police messed up
		-“exclusionary rule is a remedy of last resort”
-prof: cost exaggerated – we are talking about exclusion of evidence, rare that it is the only evidence against the suspect so suspect usually doesn’t go free (usually only go free on drug possession cases)

-theories minimizing effect of exclusionary rule 
-standing: a person can only challenge a violation of their own constitutional rights 
-search: can only challenge of there is a reasonable expectation of privacy in the place searched
-seizure: there must be a possessory interest in the item seized but can always challenge seizure of your own person (but not someone else’s), 
-statements: can only challenge your own statements that are obtained unconstitutionally (i.e. cannot challenge statement made by someone else that incriminates you)
-old rule: any person legitimately on premises has standing to challenge the search  reason for limited standing – deterrence would not be effective because police don’t know who they have found evidence against when they conduct the unreasonable search
-cars: can challenge search of car only if you had reasonable expectation of privacy in the car – passengers generally do not have reasonable expectation of privacy in someone else’s car = no standing 
-passengers cannot challenge evidence found against them as result of unreasonable search of someone else’s car 
-but passenger can still argue that the stop was invalid – stop of car = seizure of passenger in car  can challenge own seizure; can also argue that passenger had reasonable expectation of privacy in the container searched (e.g. if evidence was found in passenger’s bag in car)
-house: can challenge if there is reasonable expectation of privacy in the house (e.g. people living there – owners, tenants)
-standing continuum: not legitimately on premises  legitimately on premises  solely commercial guest  commercial guest with some social status  casual social guest  strong social guest  overnight guest  owner/lessee (but no clear starting point for standing)
-overnight guests have standing – reasonable expectation of privacy in host’s house  societal norm – you’re vulnerable when you sleep at someone’s house and assume that owner will act with your privacy interest in mind; or can argue that it is a temporary home like a hotel room 
-commercial guests – no standing
-social status – probably the starting point of standing 
-factors
-D’s relationship with homeowner (e.g. first time guest vs frequent visitor)
	-contact and duration of current visit 
	-frequency and duration of previous visits
	-whether D/guest kept possessions in the house

-good faith: exclusionary rule does not apply when police rely in objective good faith on invalid warrant 
-cost of applying exclusionary rule would outweigh benefits 
	-cost: guilty might go free or plead to lesser charges
-benefits: none – no deterrence if officer not the one who made mistake and acted reasonably when relying on warrant 
-in case of invalid warrant, it is the magistrate who makes the mistake – would not be deterred by exclusion  not motivated by whether evidence of suppressed because they have no stake
		-not good faith/not objectively reasonable to rely on warrant when:
			-when affiant lies and misleads magistrate when applying for warrant
-magistrate not neutral or detached -warrant so lacking in probable cause that reliance is not objectively reasonable (e.g. bare bones affidavit)
 -warrant was so deficient in particularity it wouldn’t be reasonable to rely on it – i.e. doesn’t describe things/persons to be seized or place to be searched 
-good faith exception applies even when it was court employees/non-police personnel and not the magistrate who made the mistake – e.g. court clerk wrongly told officer there was a warrant for someone’s arrest when that warrant had already been recalled/expunged  court clerk not deterred by exclusion of evidence 
-good faith exception has applied even when mistake was made by police department – e.g. police conducted SILA during arrest based on outstanding warrant issued by neighboring county but turned out there was no warrant  Court held that exclusionary rule did not apply and evidence was admissible – error was result of isolated/not systemic negligence attenuated from the arrest  
-narrow reading: applies only in facts like these – exclusionary rule does not apply only when arresting officer relies on isolated negligent mistake with regard to outstanding warrant 
-not as narrow reading: exclusionary rule does not apply when mistake is made by someone attenuated from the arrest and search – no clear definition of attenuated
-even broader reading: exclusionary rule applies only when the constitutional violation is intentional, reckless, gross negligence – i.e. exclusionary rule does not apply to isolated negligent mistake, whoever makes the mistake  rationale is that exclusionary rule and deterrence do not really work when police are just negligently mistaken; also not fair to exclude evidence just because of a goof up (proportionality argument)
-broadest reading: exclusionary rule does not apply in any case where the cost of exclusionary rule outweighs the benefits (do cost-benefit analysis)
-good faith exception applies when police conduct is unconstitutional as result of retroactive application of new law/rule (i.e. was constitutional at the time the search/seizure happened according to old rule)  no deterrence effect – police will continue to follow clearly established rules; suggests that any deterrent must outweigh the heavy cost of exclusion 
-narrow reading: when police conduct search in objectively reasonable reliance on binding precedence, the exclusionary rule does not apply
-broad reading: exclusionary rule applies only when benefit (deterrence) outweighs cost

-inevitable discovery doctrine: if the illegally seized evidence would have been found legally anyway, the exclusionary rule does not apply – assumes that police would have lawfully discovered the evidence had they not unconstitutionally seized it in the first place; idea is not to put police in a worse position 
-e.g. D was arrested from his car; SILA search took place in violation of Gant; but police would have done an inventory search and found the evidence anyway = no exclusion
-e.g. Williams case: D asserted 6th amendment right to lawyer, police illegally interrogated him anyway (via Christian burial speech), leads to finding of body
-the interrogation tactic violated 6th amendment – statements and fruit of statements not admissible; body too since it was result of constitutional violation
-however, had statements not been made via illegal interrogation, police would have found the body anyways because a search was underway  exclusionary rule does not apply and evidence of body is admissible
-how inevitable does it have to be: cannot be speculative, has to be fairly inevitable – i.e. process had to be ongoing on based on historical facts capable of ready verification
-e.g. cannot just say we would not have given up on looking for body – have to show for example how bodies are searched for in the jdx, show that process was already in motion, they were working toward the body and would have found it within hours 
-e.g. police have probable cause to search house, go in without warrant, D challenges based on illegal search and seizure  police could argue that they had probable cause and would have gotten a warrant anyways – this suggests that police could get around warrant requirement 
-common uses of inevitable discovery doctrine
-illegal SILA searches leading to evidence that is admissible anyways because police would have done inventory search
-botched inventory search – e.g. rules say search has to take place in lot, not field; but even if done in field, the evidence would have been discovered had the search taken place in the lot
-police find drugs in tank of toilet bowl without warrant – police argued that maid would have cleaned toilet and turned drugs over when she found it  court did not accept this argument
-unconstitutional digital cavity probe for drug balloons – police argued that person was lawfully seized and it was inevitable that the balloons would have been excreted and discovered by police  court accepted this 

	-independent source and attenuation of taint???

5th Amendment
“No person . . . shall be compelled in any criminal case to be a witness against himself.”

-can confess as long as confession is voluntary – i.e. absence of coercive police conduct that overbore the suspect’s will 
-elements of voluntariness:
-coercive police conduct – police behavior beyond normal attributes of interrogation (e.g. sleep deprivation, physical abuse) – police coercion is necessary to finding that confession is not voluntary because there needs to be state action to implicate constitution
-that overbore suspect’s will – can consider D’s personal attributes (but not clear to what extent)
	-test criticized for being too amorphous and hard to apply
	*see voluntariness hypos

PRIVILEGE AGAINST SELF-INCRIMINATION 
-what police have to say: no specific format, but must convey the basic 4 rights prior to any questioning
	-right to remain silent
	-any statement made may be used as evidence against you
	-right to presence of attorney during interrogation
-if suspect cannot afford attorney, one will be appointed 
-when do police have to say: custodial interrogation = custody + interrogation  both are necessary 
-custody: issue is whether suspect experience lost of freedom associated with arrest  objective test: consider circumstances surrounding interrogation + would reasonable person feel those circumstances were akin to arrest 
-“police-dominated environment”: 
-number of law enforcement officers
-whether they were armed or whether weapons drawn
-whether suspect was restrained by physical force or threats
-was suspect isolated from others
-was suspect told that he was free to leave or terminate interview
-time of intrusion (day, night)
		-doesn’t matter if suspect didn’t feel free to leave – subjective 
-typical traffic/Terry stops do not trigger Miranda warnings because
-Terry and traffic stops are temporary and brief encounters 
-not police dominated environment – only one or two officers, always take place in public 
-Miranda itself not intended to cover on the street questioning – weak argument because Miranda example was consensual encounter
	-interrogation: direct questions or functional equivalent 
-functional equivalent = words or actions on part of police that police should know are reasonably likely to elicit an incriminating response from suspect 
-police intent is relevant but not determinative – shows that police knew that what they were doing would reasonably elicit incriminating response but can still find interrogation even in absence of intent if reasonably likely to elicit incriminating response 
-suspect’s susceptibility is relevant but not determinative – esp if police knew of suspect’s susceptibility 

EXCEPTIONS TO MIRANDA WARNING REQUIREMENT EVEN WHEN THERE IS CUSTODIAL INTERROGATION
-use of undercover agent: Miranda warnings not required because there is no police-dominated environment if suspect didn’t even know he was talking to police  
-public safety: statements obtained in violation of Miranda are admissible if the questioning is prompted by concern for public safety 
-e.g. woman ran up to police and told him that she was just raped by man in grocery store with a gun; police frisked him and did not find gun (valid – reasonable suspicion that he was armed; she had basis of knowledge and was not anonymous) and police ask him where the gun was, D shows them where gun was, arrested, D moves to suppress incriminating statements and gun
-Court held that statement and gun admissible under public safety exception – police can ask questions reasonably prompted by concern for public safety without giving Miranda warnings  officer asked whether suspect had gun, not whether he raped
-booking questions: Miranda warnings not required for routine questions asked during booking – just have to be routine and part of booking 

WAIVING MIRANDA RIGHTS
-must be knowing and voluntarily
-voluntarily: without coercive police behavior + that overbore will of suspect 
-knowingly and intelligently: only have to know and understand your rights (e.g. can read Miranda rights out loud)
-no right to know topic of interrogation 
-no right to know that your attorney is trying to reach you  events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional rights – additional info could affect only the wisdom of a Miranda waiver, not its essentially voluntary and knowing nature
-govt has “heavy burden” to demonstrate that defendant knowingly and intelligently waived rights  Court held that heavy burden just means preponderance of evidence 
-waivers do not need to be expressed – can be implied from conduct inconsistent with exercise of rights (e.g. talking to police)
-waiver = where prosecution shows that a Miranda warning was given and that it was understood by the accused, an accused’s uncoerced statement establishes an implied waiver of the right to remain silent  only have to show that warning was given + suspect understood right + uncoerced statement 
-means that police can interrogate suspects even before waiver is obtained – that’s supposed to be the only way to get an implied waiver 
-after Miranda warnings are given, police may interrogate suspect who has neither invoked nor waive rights
-suspect who has received and understood Miranda warnings waives these rights by making an uncoerced statement 

ASSERTING RIGHT TO REMAIN SILENT 
-assertion of right to remain silent must be unambiguous  have to say that you wish to remain silent 
-rule: the admissibility of statements obtained after the person in custody has decided to remain silent depends under Miranda on whether his “right to cut off questioning” was “scrupulously honored” (Mosley)  so long as right to remain silent was scrupulously honored, police can interrogate again after wavier of rights
-“scrupulously honored” factors
-did questions immediately stop after right was asserted (essential factor)
-was there some passage of time (essential factor)
-new warnings when re-interrogated in attempt to obtain waiver (essential factor)
-different crime, different location, different officers  *the last 3 factors make it less likely that suspect would view re-interrogation as one badgering, continuous interrogation; play off passage of time factor 
-right to remain silent can be asserted at any time – even if already waived, can reassert 
-if suspect asserts right to remain silent, the interrogation must cease 


ASSERTING RIGHT TO COUNSEL 
-assertion of Miranda right to attorney must be unambiguous  have to say you want a lawyer 
-rule: once defendant has invoked right to counsel, no police-initiated interrogation can take place unless defendant initiates conversation and waives right (see above) or attorney was made available (Edwards)
-attorney made available = presence of counsel during interrogation – opportunity to consult with lawyer is not the same as attorney made available
-precludes police-initiated waiver once suspect asserts right to counsel 
-Edwards rule is not crime-specific – it is blanket rule that prohibits any police-initiated interrogation on any topic after assertion of right to counsel
-modern Court’s amelioration of “harsh” Edwards rule
-limiting what triggers Edwards  Edwards triggered only by request from suspect for attorney (e.g. Edwards not triggered if attorney wants to see suspect or if other people request attorney for suspect)
-only unambiguous requests for attorney triggers Edwards – unambiguous request is one that a reasonable officer under the circumstances would view as request for counsel (Davis)
-in determining whether request was unambiguous, courts look consider 
-language used – e.g. I want an attorney vs maybe I should get an attorney, and 
-whether police treated request as unambiguous 
-ambiguous assertions not treated as invocation of right to counsel
-police not required to clarify ambiguous assertions
-broad definition of “initiation” – rule: initiation occurs when suspect makes statement demonstrating desire for generalized discussion relating directly or indirectly to the investigation
-not initiation: statements relating to routine incidence of incarceration
-when suspect initiates, Miranda warnings should be read again so that suspect can waive rights
-e.g.: can I go to bathroom, what time is dinner = no initiation
-e.g.: why was I was arrested, what evidence do you have against me, I want to talk = initiation 
-e.g.: grey area – what is going to happen to me now  sounds like question relating to routine incidence of incarceration, but court plurality held it to be initiation
-ending point to Edwards protection – rule for ending to Edward protection: break in custody + passage of 14 days (Shatzer)  police can then initiate interrogation and get waiver
-break in custody:  suspect returns to normal attributes of life and is no longer isolated in police environment – purpose is to nullify coercive effects of first interrogation so suspect won’t feel badgered 
-incarceration is inmate’s normal way of life 
-14 days: Court held that after 14 days, suspect won’t feel like police are trying to wear him down and enough time for residual effects of custody/interrogation to wear off 
-Edwards protection not crime specific – last 14 days even if charges were dismissed before then
*Miranda hypo + 11/07 or 11/09 lecture


6th Amendment
“In all criminal prosecutions, the accused shall enjoy the right to . . . have the Assistance of Counsel for his defence.” 

RIGHT TO COUNSEL 
-rule: once adversarial proceedings have begun, suspect has right to legal representation when govt is deliberately eliciting info from suspect – statements elicited by police in absence of counsel after initiation of judicial proceeding inadmissible unless defendant waived right to counsel
-initiation of judicial proceedings: first judicial proceeding, whatever it is, triggers 6th amendment right (e.g. arraignment, indictment but arrest insufficient to trigger 6th amendment right
-custody is irrelevant – 6th amendment rights triggered whether suspect in jail or out on bail
-with regard to interrogations (i.e. elicitation of info, when do suspects have which rights?
-custody but no initiation of judicial proceeding = 5th and 14th amendment rights
-no custody, no initiation of judicial proceeding = 14th amendment right only
-custody and initiation of judicial proceeding = 5th, 6th, and 14th amendment rights
-out of custody but judicial proceeding began = 6th and 14th amendment rights 
-6th amendment is offense specific – applies only to those offenses for which judicial proceedings have begun (contrast Edwards protection)
-crime specific = same offense  whether double jeopardy would apply – no second prosecution for same offense if the crime in second proceeding contains all elements (and same facts) as the crime involved in first proceeding (e.g. auto theft and joy riding proven by same elements)
-deliberate elicitation: police deliberately and designedly set out to elicit info – i.e. police interrogation tactics 
-in context of undercover agents in jail (no 5th amendment problem because suspect does not know he is dealing with police) – not deliberate elicitation if state agent acts as listening post (just receiving info; listening post can talk – just cannot elicit info)

-don’t have to assert – assertion is 5th amendment concept; but can waive

-e.g. application to William: judicial proceeding began and Christian burial speech as deliberate elicitation = body inadmissible (but admissible under inevitable discovery doctrine)

WAIVER OF 6TH AMENDMENT RIGHT TO COUNSEL
-waiver of Miranda rights = waiver of 6th amendment right to counsel (Patterson)
-at least where suspect knew that judicial proceedings have begun – if suspect didn’t know, can’t really waive rights you didn’t know you had
-waiver might not be possible in some circumstances – e.g. undercover agent 

-used to be that once there was a “counsel event” – suspect asked for attorney, had attorney, or appeared with attorney – 6th amendment rights apply automatically upon initiation of judicial proceeding and police deliberate elicitation precluded unless D waives rights (Jackson)
-overturned in Montejo: preclusion of 6th amendment right after counsel event too broad and unnecessary  if suspect wants attorney, they’ll ask for one; if they make request, Edwards protection in 
-Edwards and Miranda provide sufficient protection 
-bottom line: suspect only has basic 6th amendment rights and no enhanced rights – even after suspect has attorney or asked for attorney, the police can approach suspect, read Miranda rights, and obtain waiver

-see 5th and 6th amendment hypos

-hypo: D arraigned for bank robbery, asked for attorney at arraignment, two days later police approach D in jail and read him his M rights, D waives and makes incriminating statements about murder 
-no 6th amendment violation – 6th amendment does not apply (no initiation of judicial proceeding for murder) and D validly waived rights 
-D would have to argue that waiver is invalid under 5th amendment   Edwards protection – D unambiguously asserted right to counsel, lasts as long as D still in custody and 14 days, Edwards not offense specific 
-court held that assertion of counsel at arraignment does not trigger Edwards protection – held that assertion at arraignment was ambiguous as to whether D wanted attorney at interrogation or just at trial; D should have just asked for attorney at interrogation if he wanted one

-hypo: A is arraigned on a drug charge and appears with her attorney at her arraignment.  At her arraignment the attorney puts on the record that A does not wish to speak to the police without her lawyer present.  She is returned to her jail cell.  Several days later, the police bring her to an interrogation room and question her about a murder investigation.  They read the Miranda warnings, and A agrees to waive her rights and makes an incriminating statement.  She moves to suppress that statement.
-rule: cannot make anticipatory invocation of Edwards rights; right to attorney has to be invoked within context of interrogation – need to assert unambiguous when read m rights during interrogation if you want attorney 

-hypo: D arrested for bank robber, interrogated, asserts right to attorney, arraigned next day for robber and released on bail, 3 weeks later brought into custody for interrogation, police read rights and starts questioning D first about bank robbery and then for murder, D confessed 
-5th amendment 
-D: he asserted right to attorney and so it precludes police-initiated interrogation thereafter 
-state: 3 weeks has passed and there has been break in custody so police can approach
-waiver is implied by D’s conduct – he talked to police – if suspect read rights and understands rights, answering is conduct indicative of waiver 
-since D asserted before, he is capable of asserting and knows that he can assert and he didn’t do it here – supports implied waiver 
-6th amendment: if waiver of 5th amendment right is implied, will there be a waiver of 6th amendment rights too?

RIGHT TO COUNSEL PRE-TRIAL
-6th amendment right to counsel applies to “critical” stages of proceeding  whenever necessary to assure meaningful defense – requires presence of attorney so prejudice to suspect can be avoided (Wade)
-e.g. (Wade): D indicted for robbery, arrested, then attorney appointed; FBI conducted lineup (pre-trial out of court) without notice to D or his attorney; 2 bank employees ID’d him  this ID was not introduced – instead, employees again ID’d him in court at trial 
-D’s challenge is 2-fold – cannot just challenge the out of court ID because it was not introduced but cannot just challenge the in court ID because attorney was present  challenge is that the out of court ID was unconstitutional because no attorney present + in court ID should be excluded as the fruit of the unconstitutional out of court ID
-issue is whether D had right to attorney at original out of court ID  Court held there is a right to counsel in out of court ID – out of court ID = pre-trial critical stage = requires attorney so that prejudice to suspect can be avoided 
-witness ID is susceptible to suggestibility – e.g. witness could see that D was in handcuffs prior to IDs, witnesses made IDs in presence of one another (Gilbert)
-subtleties causing unfairness cannot easily be replicated (vs fingerprints, blood sample, clothing, hair, etc – not critical stages because can be replicated and challenged at trial  absence of counsel during these procedures does not detract from right to fair trial)
-no other adequate way to protect suspect’s rights – need presence of attorney to challenge suggestiveness during IDs 
-no harm of requiring attorney in ID procedures (vs interrogation – attorney would likely advice client not to talk to police)
-in court ID is excluded as fruit of unconstitutional out of court ID unless it is attenuated  attenuated = attributable to original viewing of the event and not to the unconstitutional out of court statement (govt has burden to show attenuation – presumption is exclusion)
	-factors in determining attenuation:
		-opportunity of witness to observe suspect during the crime
		-degree of discrepancy between pre-trial lineup and the D’s looks 
-certainty of ID – e.g. failure of witness to ID the suspect before, witness IDs other people 
-time lapse between events 

-what if IDs/lineups occur pre-IJP – no right to counsel pre-IJP; only after IJP

-6th amendment only applies to procedures where Ds are physically present even if after  IJP  6th amendment right of counsel applies to showups and lineups (but problem is most of these do not occur after IJP) but not photo arrays after IJP 

-remedy for violation of 6th amendment is exclusionary rule – out of court ID excluded because no attorney was present and in court ID excluded as fruit of unconstitutional out of court ID unless govt shows attenuation

-14th amendment due process – applies to all eyewitness IDs regardless of application of 6th amendment right to counsel  question is whether procedure was so unnecessarily suggestive and conducive to irreparable mistaken identification that suspect was denied due process of law 
-e.g. D was brought to hospital room for witness to ID before surgery for fear that she would die; D was chained to officer  court held this was necessarily suggestive 
-e.g. 3 person lineup – D was 6 feet tall and other 2 were 5’5” and 5’6” and the only way wearing the clothes described by witness; witnessed ID D but wasn’t sure so requested that D speak, witness still not sure so police did another lineup but D was the only person to appear in both  unnecessarily suggestive procedure = 14th amendment due process violation 
	-even suggestive procedures will not violate 14th amendment due process 
-if necessarily suggestive (e.g. Stovall)
-if unnecessarily suggestive but nonetheless reliable – e.g. “I was attacked by my neighbor” and police bring over the neighbor in one person lineup  reliable because victim knows the neighbor – rationale: rule not derived from flaws in procedure but instead concern for condemning wrong person
-e.g. bank robbery and witnesses ID model of car, leads police to suspects, showed witnesses photos of the suspects, witnesses ID’d with some certainty one of the suspects but none ID’d the other  police concluded that the suspect ID’d by witnesses was the robber and the other one was driving the getaway car 
-unnecessarily suggestive = photos contained only the 2 suspects and some photos of them together, no photos of others  court not sure this was unnecessarily suggestive 
-even if unnecessarily suggestive, the ID was nonetheless reliable  focus is whether the procedure was so suggestive that it was rises to level of irreparable mistaken ID 
-factors in determining whether ID is reliable:
-witness had good opportunity to observe suspect
-time between event and ID 
-witnesses resistant to pressure and suggestibility – e.g. witness shown many pictures and repeatedly ID’d only one suspect and not the other 
-e.g. rape victim gives detailed description of assailant, participated in lineups and photos over 7 months and never made ID; 7-8 months after rape she was brought to station after someone fitting description arrested; police couldn’t find others fitting description so only did showup, made him say words that assailant said during rape, victim IDs suspect and said she had no doubt 
-pre-IJP = no 6th amendment violation
-suggestive because showups are per se suggestive – Court did not decide whether it was unnecessarily suggestive
-Court found that even though suggestive, ID was nonetheless reliable
-witness had opportunity to observe attacker – full moon, 15-30 mins 
-witness was the victim, not casual observer – even more incentive to pay attention to attacker 
-witness had good observational skills – she was a nurse trained to pay attention to details
-timing – 7 months between event and ID usually goes against reliability but delay here helpful because she refused to ID someone if she wasn’t sure they were the one
-pre-ID description thorough
-witness was certain – she had no doubt
-witness was resistant to pressure because she wouldn’t make ID previously
-even unnecessarily suggestive ID can be introduced if there is strong evidence/indicia of reliability 
-e.g. undercover agent goes to apartment to buy drugs, gives description to other officers right afterwards, one officer gets picture of someone matching description and puts on agent’s desk, agent makes ID the next day (Brathwaite) – D moving to support out of court ID and in court ID as fruit of unconstitutional out of court ID 
			-no 6th amendment violation – pre-IJP
-14th amendment: ID procedure found to be unnecessarily suggestive – shows only one picture and no justification for only showing one
-Court held that unnecessarily suggestive procedure alone is insufficient to exclude/suppress ID – too extreme because even reliable IDs would be excluded 
				-set forth 3 step 14th amendment due process approach
1. D shows ID procedure was unnecessarily suggestive 
2. burden shifts to state to show that the ID was nonetheless reliable – court considers likelihood of misID
-opportunity of witness to view suspect
-training of witness – problem is that studies have shown that cops are not any better at making accurate IDs than average person
-accuracy of description – discrepancy between description right after witnessing event and the person ID’d 
-level of certainty – failure to ID, IDing someone else 
-time lapse
3. court makes determination whether jury should decide whether ID is reliable – if any chance of reliability, judge tend to allow evidence to go to jury
-is there a due process violation if procedure was unnecessarily suggestive but at no fault of police?
-e.g. speakers stolen, police asked witness whether she can describe person, she looks out window and sees a man talking to police and says he’s the one, she failed to make ID at lineup – suggestive but not under police-created circumstances  US Supreme Court currently considering this case – prof predicts that police-created suggestiveness will be required to find 14th amendment due process violation

RIGHT TO COUNSEL IN ADJUDICATIVE PROCESS
-right to counsel: fundamental right to due process required absolute right to attorney for every criminal trials (Gideon)
-rule: absent knowing and intelligent waiver, no person may be imprisoned for any offense, whether classified as petty, misdemeanor, or felony, unless he was represented by counsel at trial
-actual imprisonment is the test  rule = no person can be imprisoned for any offense unless they are represented by counsel or waived the right – i.e. then judge cannot give prison time unless there was attorney available or right was waived
-just federal constitutional right – states can give more rights  most states use potential/authorized prison time to determine whether D is entitled to attorney

-ineffective assistance of counsel
-test: did counsel’s conduct so undermine the adversarial process that the trial cannot be relied on to have produced a just result  Strickland 2-part test – both prongs have to be met
-performance: did counsel’s performance fall below objective standards of reasonableness?
-can include omissions (e.g. failure to investigate) and commissions (e.g. giving wrong advice)
-can use professional norms as guidelines – not clear checklist/criteria 
-very hard to fall below standard – i.e. courts do not expect much of lawyers; doesn’t take a lot to act “competently”
-courts will be highly deferential to attorneys – strong presumption that conduct falls within the wide range of reasonable professional assistance
-courts have to avoid danger of hindsight – did counsel make a strategic decision within realm of reasonable options (even if it turned out wrong)?
-a strategic decision made after thorough research and assessment is virtually unchallengeable 
-if no, end of inquiry; if yes, prejudice (but can do it out of order)
-e.g. not telling an immigrant client of possible deportation resulting from guilty plea = deficient behavior  professional norm gives rise to duty to advice client on consequences of plea
-e.g. attorney failed to make motion to suppress evidence obtained through search without warrant = deficient behavior  total failure to investigate; not a strategic decision since attorney’s excuse is that s/he didn’t do inspection of evidence
-e.g. attorney did not investigate childhood of mentally-retarded client riddled with abuse = deficient  not strategic decision because no harm could have come from introducing this evidence; failure due to attorney’s inattention 
-prejudice: did deficient performance by attorney prejudice defendant? 
-D must show reasonable probability that but for attorney’s deficiency, the result would have been different – i.e. have to show that deficiency by attorney had adverse effect on proceeding 
-Court adopted most onerous standard – harmless error rule: in IAC claims, presumption is that even the most abysmal lawyer had no effect on the outcome unless the D can show otherwise
	-3 situations where IAC can be shown without showing prejudice under Strickland 
		-complete denial of assistance of counsel
-e.g. court refused to appoint counsel; court appointed counsel and started trial on same day
-significant intrusion into client-attorney relationship – e.g. D was not allowed to consult with lawyer during recess at trial
-D denied counsel choice – e.g. D hired lawyer and court won’t let the lawyer represent D
-Cronic rule: attorney entirely fails to subject prosecution’s case to adversarial testing
-e.g. attorney sleeps through ENTIRE trial 
-e.g. complete lack of investigation 
		-conflict of interest – assumes prejudice 

-right to self-presentation: there is constitutional right to self-representation = can waive right to attorney (Faretta)
-policy: people should have autonomy to represent themselves because they will be the ones doing jail time; we should respect their decision to decide own fate 
-against: interest in fair trial, prevent making mockery of the trial, allowing D to cross-exam victims, discovery could lead to killing of witnesses

-requirements of valid waiver of right to counsel: D has to knowingly and competently forego right to counsel 
-knowingly: D must be made aware of dangers and disadvantages of self-representation – i.e. pitfalls of proceeding to trial without counsel must be rigorously conveyed to D
-competently: 2 standards depending on whether right to counsel is waived to plead guilty or to represent self at trial 
-to plead guilty: Dusky standard – used to determine whether person is competent to stand trial = does D have sufficient present ability to consult with attorney with reasonable degree of rational understanding as well as factually understanding the proceedings against him 
-to proceed to trial: grey area – not clear what the rule is but there is a different standard in determining whether D is competent to waive right to attorney to proceed to trial because state has greater authority to limit right to self-representation even if D is competent under Dusky when case is proceeding to trial
-rationale: it does not promote autonomy and dignity to allow someone who is competent to stand trial but not competent enough to defend self to represent self at trial even if it undermines policy supporting right to self-representation
-test used in IN: self-representation can be denied when the accused cannot communicate coherently with court or jurors  US Supreme Court held that this standard was constitutional but was not chosen as THE standard –  states are free to come up with some standard to limit right to self-representation

-cannot represent self and then claim IAC 
-no right to self-representation on appeal 
	-court can appoint stand-by counsel 
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