Criminal Procedure
Professor:  Marcy Strauss

Terminology
· Warrant:  doc issued by magistrate granting permission to search for specific items.
· Affidavit:  justification for police action, sworn under oath (limits search)
· Probable Cause:  justification; level of proof to get warrant; enough facts to warrant a reasonable person to believe items sought will be found in place being searched.
· Magistrate:  low level judge/clerk or other who signs warrant (neutral independent review before police search)
· Exceptions to Warrant:  Exigency – no time to get warrant (e.g., heard gun shots, etc.), etc.
· Interrogation:  questioning suspects and witnesses (5th and 14th Amendments prohibit involuntary confessions (physical torture & abuse); Miranda warnings – only when in custody)
· Eye Witness Identification:  line-ups, photos, etc.  Extremely inaccurate.
· Arrest:  taken into custody for purposes of charging with crime.  A form of seizure.  Is warrant needed?
· If at home – need arrest warrant unless exception.  Warrant requirement protects sanctity of home, not individual’s embarrassment.
· If in public – no warrant needed.
Must be brought before magistrate within 24-48 hours.
· Booking:  administrative procedures.  Photo taken, inventory possessions, take fingerprints; usually put in holding cell or released if minor offense.
· Decision to charge:  whether DA decides to proceed with case.
Charging document = complaint – sets forth statutory offense violated – later replaced by information or indictment.
· Initial appearance before court – magistrate ensures there is PC/brief review of complaint.  ∆ is read complaint, informed of proceedings and told of rights.  ∆ is told they have right to atty (6th Amendment); bail decision is made (bail is effectively governed by statute – bail to be made on # of factors:  danger to community, weight of evidence, nature of crime, flight risk); or ROR (released on recognizance w/out paying $); or bail bond; or ordered to surrender passport, stay away from children, electronic monitoring, etc.; or pre-trial detention (no bail) – usually with serious crimes and flight risks.
· Preliminary Hearing or Grand Jury
· Preliminary Hearing  information
-governed by Fed Rules of Criminal Procedure.  Is there a prima facie case for ∆ to stand trial?  Standard is very minimal (CA – “reasonably sufficient cause to believe”); rules of evidence don’t apply (police can testify for victim/witness); most ∆’s don’t present much of a case; ∆ can cross-examine and present own witnesses.  (in CA, trial court = superior court).  ∆ can waive preliminary hearing (but really has nothing to lose).
· Grand Jury  indictment
-federal cases.  Constitution does not mandate States proceed through Grand Jury, but some States require and prosecutor may choose GJ over PH.  Prosecutors can choose to “share blame” in high profile cases.  Governed by Fed. Rules of Criminal Procedure.  About 23 people; can subpoena and question witnesses (∆ and his atty don’t have to present).  99% return rate of indictments.

· Formal Arraignment:  ∆ is brought before trial judge who will hear case; told of charges and asked to make a plea.  Can’t challenge constitutional issue if plead guilty.
· Pretrial Motions before Judge – Federal Rules of Criminal Procedure
· Motion to Suppress (including motion in limine) – asking court to exclude evidence from trial.
· Exclusionary Rule – applies to federal and state.  Remedy for violation of 4th, 5th, 6th and 14th Amend = evidence gets thrown out.
· Plea Bargaining
· Trial (right to counsel, right to jury trial)
· Sentencing (judge usually determines in non-capital cases)
· Appellate Process:  
· Direct appeal – goes up through appellate court chain
· Collateral proceeding (habeus corpus) – civil case (after all direct appeals have been filed) where ∆ claims any further imprisonment is a violation of constitutional rights (extremely difficult) – jumps to federal court (4th Amend cannot be basis for habeus suit).
· Harmless Error Rule – decision won’t be overturned if error is deemed harmless (conviction shouldn’t be overturned if verdict can stand on other grounds).
· Chapman Rule – gov’t must establish beyond a reasonable doubt that error was harmless.

I. 4th Amendment – protection against unreasonable search and seizure
“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation and particularly describing the place to be searched and the persons or things to be seized.”

A. Search and Seizure
1. Does police conduct constitute search/seizure?
If no  4th Amendment does not apply
If yes:
2. Is that search/seizure reasonable?
· Warrant model – reasonable s/s is one conducted with a warrant, subject to a few narrow exceptions.

A. 4th Amendment Limitations:  what is a search?
Search issues:  
1-Garbage
2-Eavesdropping
3-Pen Register
4-Open Field
5-Aerial surveillance
6-Thermal imaging
7-GPS
8-Dog Sniff

Overview:  What is a search?
· Jones – physical trespass (defined in 17th or 18th century common law) or physical invasion of constitutionally protected area = search.
· Open field = no trespass
· GPS on car = trespass
· Front porch = trespass
· Katz – search = violation of person’s reasonable EP.  
Does person have EP that society regards as reasonable?
Subjective – did they actually have EP?  (What steps did they or did they not take?  (e.g., close phone booth, put up fence, close drapes, shred items).
Objective – does society regard EP as reasonable?
· Principle 1:  Public Exposure Doctrine – what a person knowingly exposes to the public is not a search (e.g., license plate, clothes you’re wearing, cameras in public, unprotected Facebook page, window w/ no drapes).
-True even if only theoretically possible for public to be there (e.g., people going through garbage, open fields)
-True even if exposure is essentially forced (e.g., license plates, garbage at curb, walking in public).
-Possible arguments (probably unsuccessful):  could argue exposure is so rare/difficult that there is an EP; long term surveillance is different (Alito in Jones – unreasonable to expect police to have long term 24 hours surveillance, therefore, reasonable EP); exposure to public is so qualitatively different than exposure to police, so there is an EP (e.g., garbage, aerial surveillance).
· Principle 2:  3rd Party Doctrine – no REP in information disclosed to 3rd party (even if took a lot of steps to maintain privacy, but disclosed to 1 person (e.g., garbage (garbage collector), pen register (phone company), eavesdropping (false friend), mail (addresses), banking info, Internet/cell phone activity, writing checks) – no EP under 4th Amendment.
-Possible arguments – s/b rejected (Sotomayer’s concurrence in Jones); info gov’t is obtaining is not kept in normal course of 3rd party’s business (e.g., if police want cell phone provider to “ping” info differently); subjective & objective EP b/c you’re not aware 3rd party is keeping info (therefore, no assumption of risk).
· Principle 3:  police officer’s perceptions can be enhanced by generally available advancements in technology (e.g., flashlights, binoculars, not thermal imaging (Kyllo), not dogs).
· Principle 4:  nature of info matters; not a search if non-intimate info is revealed (atleast outside of the home)
-Technology capable of only detecting contraband is not a search (b/c no EP) (e.g., dog sniff and chemical testing of drugs) (Jardines is based on trespass) (Kyllo – everything in house is intimate).
-Police activity that reveals other “non intimate” info may not be a search (e.g., pen register, dissent in heat case, open field case).  
-Problematic:  1-never been basis of court’s decision; 2-no definition of “intimate” info; 3-nothing in 4th Amend that says only intimate info is protected; 4-take into account mosaic theory (info compiled over time creates a picture that reveals intimate info of your life).
· Principle 5:  nature of intrusion may matter; i.e., something that is not a search may become a search if it is highly intrusive (e.g., dog sniff, aerial surveillance (Riley), Hypo#2 – squeezing luggage is more intrusive than pushing luggage).
· Principle 6:  must be State action for there to be a search under 4th Amend:
1-Applies to any gov’t official
2- No gov’t action if private party does conduct and provides info to gov’t (e.g., if wife goes on husband’s computer and views file then turns over to gov’t; but if gov’t goes beyond what private party did, it is a search)
3-Sometimes private party’s actions are deemed to be that of state (if police know, encourage or acquiesce the behavior)

Garbage
-California v. Greenwood (garbage at curb = not a search):  No reasonable EP for 2 reasons:  1-knowingly exposed to public; 2-Third Party Doctrine – voluntary expose of into to 3rd party = no expectation of privacy (includes telephone service providers, banks, etc.); you assume risk when you provide info to 3rd parties (note:  even though you legally have to put trash at curb, so not really a choice).  

Eavesdropping
-Katz v. United States (eavesdropping – is listening in a search?):  Rule for “what is a search” as modified by Jones.  Rejects old rule (Olmstead) that required physical invasion into a constitutionally protected area.  subjective EP b/c closed phone booth door, didn’t think anyone was listening.  Objective EP b/c expectation that conversation is private (protection against uninvited ear).  Therefore, search (unreasonable b/c police didn’t have a warrant).  

2 prongs:  search when police infringe on expectations of privacy:
1-subjective (did person expect to be private?  Steps taken to preserve as private?) (can be assumed by court); and
	2-objectively reasonable
3 approaches:  1-RPP; 2-does society believe should be protected?; 3-does our society view as private?

X & Y talking  gov’t listens in uninvited  search (Katz)
X & Y talking  Y reports conversation to gov’t  no search
X & Y talking  Y agrees to record/bug conversation  no search

(in last 2, X assumes risk of false friend)

No EP for what is “knowingly exposed to the public” – clothes you’re wearing, license plate, marijuana plant that police can see through window while standing on public street (seeing isn’t a search, but needs warrant to go into house).

Pen Register
-Smith v. Maryland (pen registers = not a search):  Third Party Doctrine.  No “intimate” information, just numbers.  All subscribers are aware that phone company keeps record of numbers dialed.  ∆ MUST convey # to phone company to complete the call.  

What about websites?  ISP = 3rd party; site visited is similar to phone # (doesn’t provide activity/content); counter-argument:  name of website is much more revealing than #’s, most people don’t know ISP keeps track of websites.

Open Field
-Oliver v. United States (entering open field = not a search):  Open Field Doctrine – no EP for activities conducted out of doors in fields, except in the area immediately surrounding the home (curtilage).  Doesn’t matter how field is used – Bright Line Rule – no case by case analysis.  Open fields are not an intimate setting, lands are usually accessible to the public and police in ways a home would not be.  “No trespassing” signs don’t matter – they don’t bar the public from viewing the fields.  Trespass, but open fields are not constitutionally protected areas so trespass onto open field is not a search.
What is an open field?  Not your home or curtilage.  

-United States v. Dunn (open field v. curtilage).  Curtilage extends to the area immediately surround a house and is afforded the same protection as the house (included within intimate activity associated with home).  Curtilage treated as home, subject to licensing in Jones.
What is curtilage / open field? Case by case analysis: 4 factors:
	1-Distance to home			Seems to be most significant
	2-Enclosure?				
	3-Nature of use of Area			
	4-Protection from others?		Seems least significant

Aerial Surveillance
-California v. Ciraolo (aerial surveillance at 1,000 ft is not a search) – subjective EP not objectively reasonable b/c no expectation to what is exposed to public.  Any member of the public flying could glance down and see what the police saw.

-Florida v. Riley (aerial surveillance rule based on likelihood of public to travel).  Aerial observation without a warrant in a helicopter from an altitude of 400 ft does not violate the 4th Amendment.  Police were flying in legal air space and any member of the public could have done the same.  No interference with ∆’s normal use of curtilage.  No intimate details were observed, no undue noise, wind, dust or threat of injury.  Court hints that physical trespass may make it a search (more intrusive activity) if helicopter does stir up dust, etc. that is a height or area that the public does not travel (therefore, no expectation that public would intrude) (i.e., intrusiveness can change non-search into search).  5 justices agreed test for search s/b whether public uses space with sufficient regularity. 

What if police use binoculars or flashlight to look while in helicopter?
-Does not change analysis; generally available common enhancements don’t change non-search into search.  But what is “generally available (or common) device”?

Thermal Imaging
-Kyllo v. United States (thermal imaging):  Uncommon technology = search.  security of home = highest expectation of privacy (all details of the home are intimate details).  Measurement of heat can provide a lot of info, location of people, etc.  Device is not generally available (i.e., a common device) (court never defines).  Just because something could have been discovered lawfully, does not mean finding another way is lawful.

GPS
-United States v. Jones (GPS) – Katz rule survives, but supplemented by trespass rule.  Installation of GPS and monitoring = search.  Katz is still valid, but if physical trespass into constitutionally protected area, if is a search (and no need to go to Katz test).  Attaching device was physical trespass.  Concurrence:  Scalia’s analysis will be obsolete soon b/c no physical invasion will be necessary with enhanced technology.   
9-0 search
9-0 installation of device by itself not a search
5-4 installation and monitoring (short term) is search
8-1 no installation and short term monitoring is not a search
5+ no installation and long term monitoring is search (under Katz)
Scalia (majority) – changes definition of search:  attaching of GPS + monitoring = search
Alito (concurrence) – short term vs. long term monitoring (to conclude what is a search).  What is short term or long term?  For most offenses, people don’t expect police to conduct long term monitoring (reasonable EP).  “most offenses” – what are exceptions?  Alito doesn’t answer either question.
-Earlier case:  Knotts (beeper in drum) – gov’t had permission of original owner.  Monitoring of location of drum is not a search b/c info was available to public (anyone can see where you travel).
-Other case:  Karo (beeper in drum) – beeper revealed location of home, therefore, search.  Public could not tell where beeper was in home and whether it stayed in home.

Mosaic Theory – prolonged tracking by GPS creates a picture of a person’s life (and therefore should be a search); public generally observes pieces of activity, but not whole picture.

Dog Sniffs
-United States v. Place (luggage) (public place) – dog signaled positive and police got warrant.  Not a search so long as there is a well-trained dog and dog is where public is capable to be and as long as search is not intrusive.  No reasonable expectation of privacy in keeping contraband.
1-Contraband-only detection is not a search.  (dogs only signal re contraband, not intimate details; sui generis – reveals nothing else).
2-Manner in which info is obtained is not intrusive (dog must be where public can be)
		-Illionis v. Caballes:  dog sniff of car and luggage is not a search (as long as dog is reliable).
		How does this apply to people or houses?  (houses:  Florida v. Jardines)
-if dog comes up and sniffs crotch  could argue as intrusive or physical invasion – where public doesn’t go (there are no cases on people)
What constitutes reliable dog?  Flexible – no absolute rule.  Can show dog passed certification test/school.

-Florida v. Jardines (dog sniff at home):  dog sniff at home = search (therefore, requires PC and warrant or warrant exception).  Police may do no more than any private citizen might do (e.g., knock on door, but NOT bring police dog).  Police have implied license to enter porch to knock on door, but not to conduct a search.  Don’t need to consider Katz test (REP) when there is a physical intrusion of a protected area.  Concurrence argues case could have been decided by Kyllo – well-trained police dog not in general public use.
usually don’t look at officer’s intent (or what was in officer’s head, but in this case subjective intent of officer seems to matter (intent to bring/use dog to get info).

B. Is police behavior a seizure?  When has a person been seized under 4th Amend?

Police-citizen interaction:

                 Outside 4th Amend                                    4th Amend territory
|---------------------------------------------------|-----------------------------------------------|
   Consensual encounter                                 Stop				           Arrest 
   No suspicion	                                                 RS                                                               PC
					Frisk if RS ∆                                    Miranda Warnings
                                                               Is armed & dangerous                                         SILA
								        Inventory (on person)

Rule for Seizure:  if reasonable person in circumstances would have believed he was not free to leave (if they would feel free to leave, consensual encounter).  E.g., if cop keeps property, makes a show of force (pointing gun, dog growling, location of officer, # of officers, hold/grab suspect, handcuffs), and what is said.
*Seized if RP would not feel free to leave and submits or is physically restrained by police.

What if person doesn’t feel free to leave but not b/c of police (e.g., air marshal on plane)?
-Then we ask, would a reasonable person feel free to leave encounter and ignore police?
What if person runs?  Are you seized when you start to run or when you’re caught?
			-Not seized until you are caught or submit.

De Facto Arrest / Exceeding Permissible Scope of Terry Stop (Terry Stop = temporary detention, approx. 20 mins (but not rigid))
What turns a stop into a de facto arrest?
	Factors:
1-movement (into police car or police station; is it raining?  Is it dangerous?
2-handcuffs (is use of handcuffs necessary for safety for the stop?) or weapon.  Degree of intrusiveness/show of force (court is very lenient when it comes to officer safety)
3-length (terry stop must be short/temporary detention); guideline is approx. 20 mins, but depends on whether it is the suspect’s own fault, traffic, how long it takes to bring victim to station.
Some stops have real time limits (length of time to write speeding ticket, drug dog must arrive within time to write ticket).
		
Seizure of Property – property has been seized when there is a meaningful interference with an individual’s possessory interest in the property (includes deprivation or significant delay of luggage); seizure if you alter use of luggage (break open) if GPS device drained battery on car.

Is s/s reasonable?  Reasonable s/s is one conducted pursuant to a warrant subject to a few narrow exceptions (note: most s/s are done pursuant to an exception (without a warrant)).

Warrant Requirement
	1-PC
	2-Particularily – place to be searched and things to be seized
	3-Execution

Probable Cause – evidentiary standard; only standard mentioned in 4th Amend; only basis on which warrant can be issued.  
-Indicates there is a fair probability that contraband or evidence of a crime will be found in a particular place.
-Limits when/where police can search (information can’t be stale).  Drugs in car 6 mos ago is not probable cause.
-Fact based (drugs are transitory; child porn can be much longer)
-Can also end search (e.g., looking for specific ring that was stolen)
-Can only search in places where item can be and can only take that item (can’t look in underwear drawer for 35” TV)
-Objective standard – was there objective justification for search or arrest?  (there is almost always a reason to pull a car over)
-How do we evaluate reliability of information?  (e.g., from anonymous tip or CI)
	1-Basis of knowledge (how person knew what they say they knew)
2-Vericatity/Reliability of person (1-status in society or CI’s track record; 2-declaration of interest; 3-corroboration of evidence – if person is right about some things, probably right about others)
	(Aguilar-spinelli test, which has been updated)

-US v. Mendenhall (∆ consented to search of undergarments at airport).  A person has been “seized” only if a reasonable innocent person would have believed that he was not free to leave (objective inquiry).
-3 arguments ∆ could make:  1-consent invalid, therefore search invalid (evidence suppressed); 2-evidence was fruit of illegal stop (stop/seized; illegal – no RS (unreasonable)); 3-evidence fruit of illegal arrest (arrest occurred; illegal – no PC (unreasonable)).

Illinois v. Gates:  Rejects Aguilar-spinelli test and looks at totality of the circumstances; Spinelli test is too rigid for anonymous tips (test is too technical); consider veracity and reliability, but not rigidly – deficiency in 1 prong can be made up for by strength of another (but need something for each prong).
-“My CI told me Dean Gold sells drugs” – bare bones affidavit – not enough – no veracity or basis of knowledge (requires more than a conclusory statement).
-Current rule = Gates test (for anonymous tips or CI).  When making assessment, prongs from Spinelli are to be considered but not rigidly applied.  
	-No need to go through analysis for officer observation.
-Good faith exception to warrant requirement (if police rely in good faith on warrant, exclusionary rule doesn’t apply  no analysis of whether there was probable cause).
-Basis of knowledge can be inferred from detail about future events not easily predicted.  Because an informant is right about some things, he is more probably right about other facts (corroboration of evidence).

		Execution of a Warrant
		General principles
		-governed by 4th Amend (must be reasonable)
		Knock and announce rules
		-required by 4th Amend, but no ramification for violating.  
-required unless you have reason to believe (RS) there will be threat of physical violence or evidence is likely to be destroyed (lower standard b/c you already have a warrant)
-pro:  safety of officers & suspects; prevents destruction of property (doors); allows inhabitants to get dressed, etc.
-con:  allows for potential destruction of evidence; gives suspect time to flee; potentially dangerous for officers (suspects can arm themselves); w/out no-knock warrant – don’t have to knock
		-How long do you have to wait before banging in door?
-15-20 secs can be long enough – depends on circumstances.  If there is RS evidence is likely to be destroyed (look at time/size of place); s/b appropriate under circumstances.
-Exclusionary rule does not apply to knock and announce violations (if police fail to comply w/ rule, evidence won’t be suppressed); violations are usually done w/out bad faith (police already have warrant; therefore, these cases are never litigated anymore
		Rights police have in obtaining warrant
-can temporarily seize evidence when they go to get a warrant so evidence doesn’t get destroyed.
-arrest warrant doesn’t allow seizure of property, but plain view doctrine does.
-police have right to secure premises while going to get warrant so evidence doesn’t get destroyed (temporary seizure – can forbid people from going in and out)
	Need:  	1-PC there is evidence in house
		2-Reason to believe evidence would be destroyed
		3-Police need to act in least intrusive manner
		4-Detention of property must be temporary
Rights police have in executing warrant
		-can take reasonable steps for officer safety and efficient execution
		-can detain occupants of home when executing warrant
Purposes:  (1-officer safety, orderly search; 2-occupants can open locks/safes; 3-prevents flight if evidence is found)
	
-Muehler v. Mena:  automatic right (don’t need RS) when executing warrant to detain occupants of premises; but can’t search occupants unless you have RS – then can frisk.
-can use whatever force is necessary and reasonable under the circumstances to effectuate detention (for as long as warrant is being executed)
		-what is an occupant?
			-people in immediate vicinity of home (found on premises – house and curtilage)
			-person in house, person barely outside of house (leaving)
-look at reason behind rule (3 purposes) – detaining someone at work 5 miles away is unreasonable/unlawful (and can’t detain someone 1 mile after leaving to prevent residents from being alerted)
				
	Exceptions
	1-Exigency – need PC
	2-Plain View Doctrine – need PC
	3-Automobile Exception – need PC
	4-SILA
	5-Protective Sweep Doctrine
	6-Inventory
	7-Consent
	8-Terry Stop & Frisk (outer body patdown)
	9-Special Needs Doctrine

	Exigency – police shouldn’t have to get warrant if there is no time to get a warrant.
-Hot Pursuit:  during chase (suspect is aware police are chasing; suspect has incentive to flee/destroy evidence); limited by justification (like all exigencies)
-limited by time (prior to or contemporary with discovery of suspect) and space (only search where it’s reasonable to believe the suspect can be found (in some jurisdictions, allowed to search for weapon if suspect had weapon) (Plain view doctrine can come into play)
-once suspect is found, exigency is over (but can still search under SILA, consent and protective sweep doctrine)
-Imminent Destruction of Evidence:  can enter home without warrant if police believe (PC) evidence is in the process of being destroyed or will be destroyed (hear toilets flush, etc.)
-limits:  
1-tied to justification; time (not very clear; until destruction of evidence is prevented) and space (unclear, look for people who would destroy drugs or look for drugs so they can stop from being destroyed); 
2-minor offense doesn’t justify exigent circumstances (Welsh v. Wisconsin)
3-telephonic warrant (McNeely); court has not yet addressed for cases other than McNeely, but could apply to other exigencies
4-used to be that police couldn’t create their own exigency, but rejected by Supreme Court, so long as police are acting lawfully
Missouri v. McNeely (DUI presents issue of destruction of evidence; can possibly provide exigent circumstances); warrantless blood search – totality of the circumstances (rejects per se rule).  If police can reasonably obtain a warrant, they must do so.
-Look at:  Is there sufficient time to get a warrant before evidence dissipates?  We can now “backtrack” into BAC level at time of arrest.  With advancing technology, warrants can be gotten very quickly (phone, e-mail or video conferencing)
	Factors:  how long it would take to obtain a warrant; little dissipation would occur if able to obtain telephonic warrant.  
-Public Safety:  emergency situations where someone is in danger (police not acting to control crime, they are trying to protect people – no need for magistrate approval for police to help injured party, direct traffic, save someone from a house fire).  Police acting in community caretaker function (we are less suspicious of police).
-But there can be issues b/c of plain view doctrine; meth labs pose inherent public safety risks
Brigham City v. Stuart:  police can enter home without warrant if there is objectively reasonable belief of injury (public safety grounds – we are less concerned about police conduct for public safety).  Objectively reasonable basis – probably less than PC (b/c of public safety)
-Limits:  1-time (when exigency is over  search is over; can’t stop shooting and then stay for 4 days cataloging evidence w/out warrant, consent, etc.); 2-space (can’t open kitchen drawers if you went into kitchen to break up fight, can’t go to other rooms, etc.)
Welsh v. Wisconsin:  no warrantless entry into home for minor offense (no exigent circumstances for police to enter into ∆’s home who was suspected of drunk driving; no immediate or continuous pursuit of ∆ from the scene of a crime).  At the time, drunk driving was a minor offense, with no possibility of jail time.
-Plain View Doctrine:  seizure doctrine (not search – things in plain sight aren’t a search); justifies seizing without a warrant.  
	2 requirements:  
1-Accessibility – lawful intrusion into area where item can be seized; can access evidence w/out additional search (can’t violate 4th Amend to access evidence) (must need to lawfully be there)
2-Immediately incriminating – PC that it is evidence or contraband (varies depending on circumstances)
	-Automobile Exception
Carroll v. United States (car transporting alcohol during prohibition; pulled over and searched without warrant; ripped up upholstery – Supreme Court upheld search):  Can search car without warrant if 2 elements are met:
		1-PC to believe there is evidence in the car at time of search
2-Exigency – obtaining warrant is impracticable (essentially assumed by nature of automobile)	
		-PC is still required; exigency is required but is assumed b/c of inherent mobility of car.
	Notes:
	1-Absence of driver is irrelevant (can apply to parked car at side of road with no driver in sight)
2-Arrest of driver doesn’t matter (even if you know driver isn’t coming back, exigency is inherent)
3-Applies to car brought to police station before search (even though there is no actual exigency) (time may be an issue – some courts have suppressed searches if car was sitting there a week)
4-Mechanical defect of car doesn’t matter (inherently mobile, even if not readily mobile)
5-Car locked in garage (or in driveway) still allowed under AE (but would need to be able to get into garage)

Why are cars so different from homes?
-All the PC in the world will not get you into home.  

What if person treats car as home?
-California v. Carney:  (mobile home as car for AE)  Court will not consider use of a vehicle for AE.  If it’s mobile, it’s a car.  3 Reasons for AE:  1-car’s purpose is transportation, so seldomly a repository for personal effects; 2-cars are heavily regulated, so less expectation of privacy; 3-cars have little ability to escape public scrutiny.
-What about person who lives in car?
-How would police ever know before search?  Rule would be impracticable (for police to have to decide on sight).  Rule would be easily manipulated (if you add a pillow, police couldn’t search, etc.).  Counter-argument:  poor people are at a disadvantage – no expectation of privacy.
-Footnote indicated that if a mobile home was not readily mobile (elevated in mobile home park without wheels), AE may apply.

What is scope of search under AE?
-Chadwick:  (police had suspicion that footlocker on train headed to Boston had drugs (looked unusually heavy and was leaking talcum powder); alerted Boston PD, who had dog sniff locker; dog alerted positively; owners brought locker to car and put in trunk; police swarmed and arrested everyone; searched footlocker and found drugs.  Gov’t argued movable luggage s/b searchable w/out warrant just like car (analogy to AE) – Court rejected) movable containers can be seized without warrant (need PC) but need warrant to search.  Rule:  Can seize movable container without warrant based on PC and exigency; but need warrant to search it (unless other exceptions – consent, independent exigency to search (bomb), SILA, Terry frisk).  Luggage has higher EP – repository for personal effects; luggage is not heavily regulated; contents not open to public view.

-Sanders: (police had PC Sanders was carrying suitcase w/ drugs out of airport; put suitcase in trunk of taxi and taxi drove off.  Police pulled taxi over and opened trunk – searched suitcase w/out warrant and found drugs).  Rule:  AE lets you search car w/out warrant for suitcase (can seize w/out warrant).  But once you find suitcase, need warrant to search.

-Ross: (police get tip (PC) that Bandit is selling drugs out of car.  Police pull over car and search trunk without warrant.  Find paper bag and open it w/out warrant).  Rule:  can open bag w/out warrant as part of automobile exception.

Prior to Acevedo:
#1 PC attaches to movable container  seize w/out warrant; need warrant to search (Chadwick)

#2 PC attaches to movable container that is coincidentally put into car  search without warrant for container.  Can seize it, but need warrant to search (Sanders)

#3 PC attaches to car, coincidentally find container  search car for container and can open container w/out warrant (Ross)

-California v. Acevedo (similar facts to Sanders; PC attached to container, coincidentally put into car) (overturns Sanders; in terms of searching bag, distinction b/w searching bag in #2 and #3 doesn’t make sense.  Allows container to be opened w/out warrant in both #2 and #3).  If PC for container that is put in car  can search car and any container in car that could contain item without warrant.
-If ∆ is stopped before he gets to car, can seize bag but not search w/out warrant (Chadwick).  Can only search where item can be found.
-If PC attaches to container, can search container, but then search/PC stops (can’t search anywhere else in car) BUT they usually keep searching (but need to justify it) – what would justify it?
-New PC (PC extension theory) – once they find something, there is reason to believe they will find something else (people w/ a lot of drugs usually have a gun)
-SILA
-Inventory theory
-Consent

	SILA 
	-Exception to warrant and PC requirements
	-Police can search suspect subject to lawful arrest:
		-Must be lawful arrest – if not lawful, search is invalid (PC or warrant)
-Must be custodial arrest – person is taken into custody (brought into police station and booked) (no SILA search for speeding ticket, etc.)
	-Application:
		-search of person and armspan
-includes pockets, inside cigarette packages; does not include a body cavity search, but sometimes allowed to search in underwear; can’t use knife to separate drugs from genitals (unnecessary risk of injury); most courts allow searching a backpack, some say can only remove but need a warrant to search (but would be searched anyway under inventory).  
-what about cell phones?  Can take as part of SILA, but can you search?
	-Arguments:
-for:  can search depending on crime to look for evidence; like any other container; 
-against:  contains way more information than a container could ever hold.
				-3-to-1 ratio that phone can be searched (extensively)
				-Police are allowed to use technology to break into phone
-CA Supreme Court allows (search has never turned on quantity of information)
		-search of person in house
			-can search person and “armspan.”  What is armspan?  No clear rule.
			-General principles:
				-whole house search is out
				-actual access is not measured (i.e., no tape measure)
				-handcuffs are generally ignored
-scope of search depends on ∆’s requests or needs (if person needs to go to bedroom, can search bedroom)
				-scope of search can depend on ∆’s actions
-timing of search (must be incident to arrest – immediately preceding or after arrest) – usually right after arrest; can’t leave house and go back in.  (Not enforced rigidly w/ items associated with person (e.g., clothing, cell phone taken off person))
		-person in car
	
-Chimel v. California:  SILA – can search person and the area within person’s immediate control, and the person.
-Gov’t’s justifications:  1-prevent destruction of evidence; 2-officer safety.
	-Is there a right to search where justifications don’t apply?
		-Yes, automatic right to search person and area within armspan;  
-Under arrest warrant, can search for person to arrest, but that’s all.
	
Protective Sweep Doctrine (has expanded beyond arrest/home situation; can be used for car)
	-lets police do limited sweep/search for officer safety only.
-Maryland v. Buie (∆ tried to suppress red running suit found in basement (∆ came upstairs from basement to be arrested)) – not valid under arrest warrant or SILA, but gov’t argued plain view doctrine – police were lawfully in basement under protective sweep doctrine (∆ robbed pizza place with another person, so RS that some else could be in basement).
1-Basis for search:
A-automatic right to search area immediately adjacent to arresting area (area from which attack could be launched on police)
	B-RS – can search anywhere in home if there is RS a danger exists (objective belief)         
2-Scope:
Sweep – s/b a cursory inspection for a person (who might pose a danger) (limited to where people could be)          
-PSD is no longer tied to arrest situations; could be used if police have consent to speak with person in entry of house; also used if there is exigency to enter home.                                                                                                                                                               
	
	Protective Sweep of a car (Terry frisk of a car)
	-cursory inspection of car for purpose of officer safety
	-Officer v. Long – police saw knife in car and did sweep of car (found drugs in pouch of console)
-Rule:  can do cursory search of car for weapons (where weapon can be) if you have RP to believe a weapon is in the car and is accessible (doesn’t have to be imminent or serious danger) (includes fact that ∆ will likely be released back to their car) – probably doesn’t include trunk/locked compartments/locked containers.  Can still seize drugs under plain view.  (for officer safety/safety of the public).
-What gives RP?  Knowledge of person, what officer can see, knowledge from reports
	SILA search of people arrested in cars
	-NY v. Belton
-∆ can argue:  1-evidence fruit of unlawful seizure (loser – police can always pull over for speeding); 2-evidence is fruit of illegal search (for AE – need PC and exigency; here, PC is reason ∆’s were arrested).
-under AE – allowed to search container in car that can hold item you’re looking for (drugs)
-When you arrest occupant of car  automatic right to search passenger compartment and open containers (probably doesn’t include locked containers – doesn’t include trunks). (here, jacket was a container)
-Rule is not tied to accessibility – under SILA, can even search jacket if looking for 35” TV
	-Thornton v. United States
-is Belton limited to when police first make contact with person in a car?  NO, rule extends to recent occupants as well.  (Belton was in car, Thornton was out)
-recent occupants = temporal and spatial proximity to car when arrested
	-temporal:  just gotten out of car
	-spatial:  ambiguous, no indication of what is required
-is there PC to believe there is evidence of contraband in car (for AE)?
-Police would have to argue it was very likely that person getting out of car w/ drugs has drugs in car (probably depends on amount of drugs)
	-scope of search would be ok (drugs could be found under seat)
	-Arizona v. Gant
		-No PC to believe there was contraband in car (AE doesn’t apply)
-Can police search passenger compartment when no argument can be made for accessibility?  NO
-Court considers 4 questions:
	1-is automatic right rule correct interpretation of Belton?  If no, go to 3
	2-if so, should it be?
	3-if not, what is correct interpretation of Belton?
	4-should that be the rule?
-Court:  everyone has been interpreting Belton wrong (does not overturn Belton) – no automatic right – case did not require bright-line rule (in Belton, suspects were unsecured and passenger compartment was actually accessible)
		-Automatic right rule would be wrong – allows police to search millions of people’s cars.  
		-Bright-line rule isn’t necessary for officer safety.
-Correct Belton rule – can search incident to arrest of recent occupant if there is actual access to passenger compartment (good rule)
-court adds – can also search if there is reason to believe that there is evidence of the offence of the arrest in car.
-Here, police could arrest Gant but not search car (∆ was arrested for outstanding warrant for suspended license)
	2 situations where police can search car incident to arrest (under SILA)
1-Access prong (Belton) – unsecured and within reaching distance of passenger compartment (very rare)
	OR
2-Reason to believe prong (Thornton) – evidence relevant to crime of arrest may be found in vehicle

                            Unsecured                                                                                             Secured

	|-----------------------|----------------------|----------------------|----------------------|----------------------|---------|
    5 arrestees/1 cop       4 arrest/1cop          no cuff                       cuff              cuff in lock car
	no cuff                    no cuff          tased on ground    tased on ground       (Gant)
	                                (Belton)                                               PO on him

	Gant:  handcuffed in back of patrol car = secure
	Belton:  not handcuffed and standing around car, police are outnumbered = unsecure
Argue:  are circumstances more like Gant or more like Belton?  Briefly mention facts of these cases.

	What is scope of Access prong?
		Belton – passenger compartment
			Not trunk (issue w/ SUV)
			Glove compartment
      maybe not if locked (depending on how it opens)
			Closed compartments	
	
	2nd prong – Reason to believe (3 interpretations)
		1-reasonable suspicion?  Maybe
2-probable cause?  Probably not, b/c too similar to AE (AE:  PC doesn’t have to be tied to arrest, so broader than SILA)
		3-is the offense for which they were arrested one for which there’s evidence?
			(i.e., not speeding, suspended license)  Don’t need RS or PC that evidence is in car.
		(Discuss all 3)

	What is scope of reason to believe prong?
-if justification is evidence, doesn’t make sense to be limited to passenger compartment (should include trunk, glove compartment (whole car)); court uses “vehicle,” not “passenger compartment”
-argument against:  since Belton is still the law, scope of Belton should still apply (but court added 2nd prong that’s not in Belton)
-strongest argument against:  Alito’s dissent mentions that scope is limited to passenger compartment (and majority didn’t refute)

	Inventory
-search of persons or property w/out warrant or PC done after police have possession (listing of items done for inventory purposes, not for evidentiary purposes); police acting in caretaking function; protect and secure property while in police custody; protect police from false claims of theft; protect police from possible dangers
-may occur after an arrest (things on person, things being carried, things in impounded car)
-may occur after impound (e.g., too may parking tickets)
	-not looking for evidence, but can use it
	-Rules:
1-must be done consistent with Standard Operating Procedures (written by police – don’t have to be detailed) (e.g., sometimes people arrested for DUI must be given choice to leave car or have it impounded)  Rules should say what can be searched and when (can or can’t open locked containers, etc.) (must inventory at scene or must inventory at lot).
Inventory + Inevitable Discovery = common argument (evidence would have been discovered later anyway)
2-search can’t be pretext for evidence gathering (pretext on institutional level – not individual police officer) (e.g., if rules allow for search anywhere drugs can be hidden)
	
	Consent
	-without warrant or PC
	-98% of all searches are done with consent
	-Analysis:
		1-Was there consent?  (mostly credibility of testimony)
		2-Was it voluntary?
		3-Was it made by someone w/ authority to consent?
			Actual, Apparent, Dueling
		4-Was search within scope of consent?
	1-State has burden to show consent was given (clear and convincing evidence)
		-Express consent or written express consent
		-Implied consent (gestures, step aside, handing key)
-∆ can try to show PO’s testimony is inconsistent with a) their reports, b) other officers’ testimony, or c) taped evidence
-∆ can try to argue drugs are so poorly hidden, nobody would consent
-∆ can argue PO has history of lying (rarely accepted)
2-Police have burden to show consent was voluntary and not product of duress or coercion.  
-Schneckloth v. Bustamonte
	-∆ would argue same as Belton/Thornton (weak arguments)
-Voluntariness of consent is to be determined by totality of the circumstances.  ∆’s knowledge of right to refuse is a factor, but not determinative.
-Totality of circumstances test:
Factors:  1-knowledge of right to refuse
2-coercive tactics of PO (tone of voice, posture, # of officers, guns drawn, words used/threats)
3-characteristics of ∆ (gender, size, language, sobriety, IQ/developmental problems, age, culture, ethnicity) – actual or perceived?
4-existence of threat of warrant (threats to get a warrant are ok; but if police already have warrant, not ok - ∆ is just submitting to authority)
	5-custody/arrest
	6-situational factors (dark, late, etc.)

	3-Authority for consent
-Actual Authority – ability to control, occupy, use or exclude others from property (tenant has actual authority, but not landlord)
-Authority can be shared – joint or common authority – either person can consent to search of shared spaces but not private areas
-Parents can consent to search of minor’s bedroom (maybe not if adult child pays rent and has lock on door)
-Can have actual authority over premises but not certain items (e.g., piece of luggage in car that doesn’t belong to driver) (same with backpack left in house)
	-Apparent Authority 
		1-is it good enough for police to think person has authority?
		2-what constitutes apparent authority?
	
Illinois v. Rodriguez:  Apparent authority is viable if police reasonably believe person who consented had actual authority (must be a mistake of fact, not a mistake of law – e.g., thinking gf automatically has authority b/c she used to live there)
-if there are 4 men in car (taking long trip), not reasonable to believe that piece of luggage in car belongs to driver

-Dueling Authority – apt. shared w/ friend (can consent to search of common areas); what if both have actual authority over entire premises?

-Georgia v. Randolph:  physically present co-occupant’s (2 people with equal authority) refusal prevails. (based on social expectations).   Warrantless search would be invalid as to “no” person but admissible as to “yes” person.
-does Randolph govern where “no” is at work and “yes” is at home?
	-No, but social expectation governs.  “Yes” is valid.
-What if physical presence of “no” person ends?  (e.g., goes to work)
-9th Cir:  “No” remains viable until there is evidence that person changes his mind.  Don’t want people to have to guard house.
-7th, 8th Cir:  9th Cir rule is unfair to police.  How do police know when person changes mind?  No time limit on governing of “no.”  Could be a year later, etc.
	-What if “no” person is removed by police?
		-could argue “yes” person’s consent is involuntary.
-if absence is contrived by police (e.g., fake phone call), “no” governs (person has right to stand guard at house)
	-2 takeaways:
		-issue with social expectations
		-issue with physical presence
	-Does Randolph apply to car?
		-some courts say no b/c too hard to know if parties have equal authority.

	4-Scope of Consent
-Florida v. Jimeno:  Police can search wherever it is objectively reasonable to believe the consent extends (here, no evidence of involuntariness; presumably actual authority over car and paper bag).  Providing consent for police to search a car permits police to open containers within a car.
	-locked briefcase would be unreasonable – greater expectation of privacy
	-unreasonable to think ∆ consented to destroy (break open) container
-Reasonable to search paper bag – suspect knew objective of search before consenting (drugs)
-5 factors:
	1-words used by police officer (potential limit, but not much)
		(“look around car,” “quick search” of car – usually not very limiting)
2-object of search (if police say they are looking for drugs – person should know police are looking for hidden compartments)
3-what ∆ says (limitations or lack thereof)
-many courts put responsibility on ∆ to revoke or limit – failure to revoke is deemed as continuing consent.
4-destruction – people have interest in preserving physical integrity and functionality of items
5-expectation of privacy (re purses and briefcases)

	Terry Stop & Frisk
	-Terry v. Ohio (police stop = seizure; frisk = search; need RS for both)
	1-What is stop/seizure?
	2-Justification for stop
	3-Justification for frisk
	4-Scope of frisk

1-Seizure = when reasonable person doesn’t feel free to leave and submits or is physically restrained.
2-Justification for stop (RS)
	RS:  1-general principles
	       2-factors establishing
	       3-evaluating tips

General principles:
-A-Totality of the circumstances (facts could look innocent separately) (United States v. Arvizu)
	-B-Must be more than a hunch but less than PC
	-C-Specific articulable facts (i.e., not a hunch)
-D-Police can rely on training and experience and expertise to make facts meaningful (e.g., significance of minivan, gang colors, tattoos)
	
Factors:  often relied on to get RS (based on officer observation)
-A-physical description (race, nationality, gender, height, weight) BUT description of “Hispanic in LA” is not enough to provide RS (must be more descriptive)
-B-nervousness (problem-most people get nervous), but not enough by itself; factor and its opposite are relevant; easily manufactured after the fact
-C-running from the police (IL v. Wardlow – running is not enough on its own, but is a factor); running + high crime neighborhood seems to be enough; “Running” refers to evading the police, not jogging
-D-high-crime neighborhood-not enough by itself, but can be a factor
	-What is a high crime neighborhood?
		-designated by police (sometimes after the fact)
-some courts have gotten more strict – require clear geographical boundaries, identify specific type of activity that occurs there, objective empirical data that asserts its high crime)
-E-other suspicious behaviors of suspect (dress, things people say, being in a strange place at a strange hour) (e.g., Terry-walking back and forth 12 times and looking at store)

	Evaluating Tips:
	Alabama v. White					Florida v JL (all descriptive, not predictive)
	1-leaving apt @ specific time				1-young black male
	2-brown car w/ broken tailgate				2-wearing plaid shirt			
	3-going to motel					3-at bus stop
	4-has cocaine in brown case				4-carrying gun

-Alabama v. White – anonymous phone tip provided RS (sufficient detail of future events; predictive info; corroboration; rule for RS is “Gates-light”; RS can be sufficient for investigatory stop)
-Florida v JL – no RS b/c info was all descriptive, not predictive; court suggests gravity of harm dilutes requirements (airports, schools, bombs)

-What about woman running up to police saying man in front of theater has bomb in backpack (she saw bomb)?
			-3 ways to distinguish from JL:
1-bomb is more imminently dangerous (imminent harm can be used w/ drunk drivers)
2-gradations of anonymity (anonymous in person is more reliable than anonymous phone call); person is more “findable;” police can assess credibility; person who is anonymous but identifiable is more reliable (e.g., next door neighbor)
3-basis of knowledge (she saw bomb)

	3-Justification for frisk
-totality of the circumstances
-can frisk only if RS to believe suspect is armed and dangerous (only for officer safety purposes, not for evidence)
-usually armed and dangerous go together (99% of time); some states allow people to carry guns with permits, so must have RS for danger; depends on:
1-nature of crime (robbing store in middle of day  probably have gun; people with drugs usually have guns)
2-the infamous bulge – easy to make up and hard to refute
3-the furtive gesture – motion as if to reach for gun
4-high crime neighborhood
5-officer’s knowledge of person
6-tip that they have a gun

	4-Scope of frisk (only for a weapon)
	-RS to believe armed and dangerous
	-3 Rules:  
		1-can pat down outer body to feel weapon
2-if you feel a weapon or weapon-like object, you can reach in and remove it (if object turns out to be crack pipe  admissible)
3-if you feel something and know it’s not a weapon, stop feeling.  BUT if you can tell that item is immediately incriminating without further manipulation (gives PC), can remove it.  (“Plain Touch Doctrine”) (e.g., rock cocaine, large amount of $ on suspected bank robber; baggy of drugs if person reeks of marijuana).
-if police are unsure if it is a weapon, they can keep feeling until they know it is or is not a weapon or know it’s contraband
-police telling someone to empty pockets (reveals much more than a weapon)  illegal (police try to justify as frisk) (some courts uphold as safer way to frisk  officer safety)
-can also “frisk” a bag to see if there is a weapon
	-Automatic right to order driver and passengers out of car (based on Terry)
	-Terry frisk of car – protective sweep
-Michigan v. Long – RS to believe weapon in car and weapon may be accessible, can “frisk” car – cursory search for weapon, wherever weapon might be
	-Talking/questioning beyond scope of stop
-can ask any question on any subject so long as it doesn’t unduly delay stop (but some states limit scope of Qs)		

Special Needs Doctrine
-suspicionless searches
-2 part test:
	1-is there a special need separate from traditional law enforcement?
		If no  go to traditional theories (can it be justified by anything else?)
		If yes, go to #2
	2-is search/seizure reasonable?
		-Use balancing test
			-if gov’t interest > intrusion on individual  reasonable
		1) Gov’t interest
			A-Need? 
Significance?  (preventing drunk driving is significant, prevent students from      having cell phones is not)
B-Alternatives? (can we achieve need w/ individualized suspicion searches?)
C-Effectiveness?  (Litster)
(A is always needed; B and C are sometimes needed)
		vs.
		2) Intrusion on individual (are there any safeguards on intrusion? Physical intrusion?)
	-Applied at checkpoints and drug testing
		-extended to our ports, stadiums, etc.
		-recently extended to DNA (Maryland v. King)
	Check points (brief stop, suspicion-less, can detain w/ further suspicion)
	1-Border checkpoints
	-protect borders; keep people out, let right people in; deterrence (not to detect crime)
		State interest:  Yes (national security, sovereignty, etc.)
		Alternatives:  No, can’t determine based on suspicion
		Effective:  yes, effective method
	vs.
Intrusion on individual: minimal – everyone is subject to it (no shock/surprise; no anxiety if everyone is stopped); if you don’t want to go through checkpoint, don’t go through border.  Safeguard:  police don’t have discretion

Border searches – routine searches at border without individualized suspicion are constitutional (people and property)
 		What is a routine search?
			1-not highly intrusive
2-not conducted in highly offensive manner (throwing and displaying underwear from luggage, etc.)
		Computer searches at border?
			Courts are split as to whether it is “routine” or not
				-some say it reveals too much info
				-at level of computer, is it really special needs?  (really to find evidence)
				-some say ok, computer is just like any other container
-some allow manual search, but forensic search requires RS (but what is a manual search?  What about password protected files?)

2-Drunk Driving Checkpoints (constitutional)
-Michigan v. Sitz (avg stop approx 25 seconds; put up signs (everyone is stopped, minimum intrusion on individual); seizure without RS or PC or any suspicion
-special need – public safety; get drunk drivers off road (separate from traditional law enforcement; prosecution would be secondary)
-significant gov’t interest; but alternative could be for police to drive around looking for drunk drivers (court defers to legislature); effective?  Court found sufficiently effective
	
	3-Drug Checkpoints (unconstitutional)
-Indianapolis v. Edmond (police looking for narcotics in cars; used drug dogs; stopped every car) – no special need separate from traditional law enforcement (primary purpose is to detect evidence of crime); State argued ultimate purpose of public safety – rejected, allowing special need doctrine here would eliminate doctrine b/c ultimate goal of all police activity is public safety.

4-Information Checkpoints (info giving or getting) (constitutional)
-Illinois v. Lidster (police looking for hit and run car that killed man on bike; set up checkpoint at same location a week later; police asked for help) – yes, special need.  Asking public/seeking information (warrant/individualized suspicion requirement wouldn’t work); no other way to gather info

-You can avoid checkline without giving RS (but must do it in a reasonable way; can’t pull off road where nothing else is)

Search of person under Special Needs Doctrine
Drug Testing
Veronica School Dist. V. Acton (student athletes – constitutional)
-drug testing of student athletes (urine test – school official listening for signs of tampering)
-special need – school acting in custodial role; keep kids off drugs (students would not be arrested – parents were notified); safety (dangerous when athletes use drugs)
-Gov’t need?  Drug problem in school, mostly with athletes
-Alternative?  Court rejects use of individualized suspicion – teachers might harass certain students/use in punitive ways; teachers aren’t trained; greater stigma on students if they get tested
-Intrusion on individual?  Minimal; athletes have lower EP anyway b/c they share locker rooms, showers, etc.

Pattowatomie County v. Earls (students in extracurricular activities – constitutional)
-differentiated from Acton; higher EP, lower risk of injury, no evidence of drug epidemic; extracurricular activities can keep kids off drugs
-Gov’t interest?  Yes, drug problem among youth, dangerous for kids in these activities (kitchen club, etc.); all students in general have lower EP

-Supreme Court has only rejected drug testing in 2 cases:
-Chandler v. Miller – testing of State’s elected officials – invalid b/c no evidence of drug problem (alternative – individualized suspicion would clearly work here); ineffective – people only run for office for a few months
-Ferguson v. City of Charleston – pregnant women/babies addicted to coke; all women who came in for prenatal care were tested; if positive, had to sign up for program, if didn’t stick to program  could be arrested/prosecuted.  Court found no special need – immediate objective of program was to search for evidence and use threat of arrest/prosecution for compliance.

	Venue searches
-Airports – used to rely on consent; now justified by special needs doctrine (public safety – keep dangerous items off plane)
		-Device that sees through clothes
	-Sporting venues – allowed b/c of special needs doctrine (minimal intrusion)
-Subways (NY) – substantial need; randomly picked locations; special need; if someone refuses a search, they can leave (want dangerous items off subway); effective b/c terrorists “train for the event”
-Ferries (Seattle) – upheld searches and patdowns
	-why not metal detectors?  Court doesn’t have to prove technique is least intrusive

DNA
Maryland v. King (testing of DNA of arrestees at booking is constitutional) – swabs of people arrested for serious offenses (violent crimes and robbery); swab taken at time of booking (if no PC at arraignment, DNA is destroyed and not tested)
-swab = search w/ no individualized intrusion
-Constitutional under balancing test – gov’t interest outweighs intrusion (therefore, reasonable)
-Not a special needs case (but Court doesn’t really explain why)
-Gov’t need:  confirmation of identity (including history) – helps with officer safety and bail decision; make sure they don’t escape (doesn’t mention solving old crimes even though that is purpose of MD statute)
-is it intrusive?  Strand of DNA only reveals identity, no other traits (dissent argues that this only matters for people who are arraigned but not convicted (i.e., innocent))
-more info than fingerprints; there hasn’t been a case deciding whether fingerprinting is a search
-what does this say about 4th Amend principles?
	-Are we going to balance for every case?  Just for arrestees?
-What about the future of DNA testing?  Dissent says nothing limits testing to arrestees.

(For exam, only balance in special needs cases & DNA)

Remedy – what happens if s/s is not reasonable?
Exclusionary Rule (ER) – not in Constitution – remedy for 4th, 5th and 6th Amendments (judicially created)
-Alternatives – administrative remedies (suspend police officer), $ damages, shame POs, but courts accept ER as primary remedy.
-used to only apply to Federal cases (and was up to states whether they would require or not) until 1960s (1961-Map v. Ohio – ER is only way to enforce 4th Amend)
	-Arguments for ER:
1-Judicial Integrity – incredulous to convict based on illegally seized evidence (taints judiciary) (courts have abandoned)
2-Deterrence – 4th Amend violations (this is only reason courts care about now)
	A-Does ER actually deter?
	B-Is it worth the cost?

Arguments:
A-no, doesn’t deter b/c most of the time police are simply making mistakes (negligence); police don’t care if evidence is excluded or not
A-yes, hard to show # of times police don’t act b/c of deterrence; can deter mistakes/negligence (like tort law, assume people will be more careful); causes systemic deterrence (ensures overall attention to 4th Amend; develop procedures; police learn about requirements)
B-no, cost = guilty people go free (free to prey on society just b/c PO made mistake)
B-yes, cost is due to 4th Amend, not ER; exaggerated cost; guilty people rarely go free b/c of ER (evidence would have to be suppressed, would have to be only evidence against); someone would probably only go free in a possession case.

		Doctrines to minimize effect of ER:
			-Standing
			-Good faith
			-Inevitable Discovery

-Standing – only people with standing can move to suppress evidence; can only challenge your own Constitutional violations
	-seizures – can only challenge seizure of yourself or your own property
-search – can only challenge search that violates your own EP (B can’t challenge search of A’s briefcase)
Standing for car – owner or driver of car usually has standing to challenge search (reasonable EP); passengers don’t unless they are owner (but car seizure is a seizure of every person in car so passengers can challenge seizure)
Standing for house – owner or lessee has standing; overnight guests have standing (like a temporary home; assumption owner will act w/ your privacy interests in home)

-Minnesota v. Carter (PO looked through window and saw people bagging cocaine; called headquarters for warrant; Carter and Johns had never been to house before (didn’t know Thompson) and were there exclusively to bag cocaine (2 ½ hours); Carter and Jones = “guests”; Thompson = lessee) – court holds Carter and Johns do not have standing to challenge search (not an overnight guest; purely commercial guest)
	-social guests can have EP in someone else’s house
		-lower courts have made distinctions b/w different types of guests:
1-connection b/w person and homeowner (are you there so often you leave stuff there?  BFF or anonymous party guest?)
2-context and duration of current visit
Even if you have standing, ER might still not apply if there is good faith exception or inevitable discovery

-Good Faith Exception – evidence will not be suppressed when police rely in objective GF on a warrant (i.e., unless PO lied or unreasonable to rely on “bare bones” PC)
	-if ∆ wants to suppress evidence b/c warrant lacked PC:
-courts won’t suppress if police rely on warrant in GF (encourages police to get warrants; otherwise, ER would have no deterrent effect, e.g., if magistrate approves warrant when they shouldn’t have, police aren’t punished; no deterrence for magistrates – they usually don’t even know if evidence ever got in)

Rule was expanded to other court personnel (who aren’t deterred by ER); must look at who made mistake (if court clerk makes mistake and police rely in good faith, ER does not apply)

Herring v. US (PO saw ∆, called to find out if there were any outstanding warrants for ∆; sheriff in neighboring county said there was (BUT warrant had been recalled months earlier) – mistake was done by police (sheriff) – court did not apply ER – error resulted from acts of isolated negligence (not systemic) – can’t deter mistakes.  Any deterrence effect would be outweighed by excluding evidence.
-ER is a last resort – only used if essential to deter police misconduct.
(courts are now very hostile towards ER)

3 possible interpretations of ER now (only use on exam if asked direct question about ER):
1-narrow – cases are narrowly interpreted to their facts (e.g., Leon  just warrants; Herring  just computer error; Hudson  knock and announce)
2-broad – ER only applies if police act intentionally or with gross disregard for 4th	 Amend
	3-broadest – ER only applies if benefit outweighs cost
	
-Inevitable Discovery – applies when PO has illegally seized evidence but if it hadn’t been illegally searched, it would have been discovered lawfully.
	-Inevitability is strong requirement/strictly enforced (not speculative)
-some courts say it must be based on historical facts for ready verification; or
		-process of making discovery inevitable must be in motion
	
-Nix v. Williams (“Christian Burial Speech”) – kidnapped/murdered child – from YMCA on Xmas Eve; attention focused on ∆; ∆ was subject of manhunt; ∆ eventually gave himself up; PO drove ∆ to arraignment and made “Christian Burial Site” speech; ∆ told PO where rug, shoes and body were
-Lower courts – violation of Miranda – confession inadmissible (body was fruit of statement)
-Supreme Court – body and evidence came in b/c it inevitably would have been discovered (search was already in motion and body was in grid set up by PO; search party was only 2 ½ miles from body); body would have been discovered even if it had not been illegally obtained

	Inevitable Discovery and Inventory
-PO arrest suspect for driving without license; while suspect is in police car PO searched unlocked glove box and passenger compartment (no reason to believe there is evidence; no access  void under SILA)
-BUT jurisdiction has rule that car is inventoried when towed; therefore Inevitable Discovery – this evidence would have been found during inventory process

	Police Interrogation – 5th, 6th and 14th Amend
	-Reliability of confessions (or incriminating statements)
-strong evidence of guilt but can be incredibly inaccurate (people do confess to crimes they didn’t commit); sometimes people who are mentally ill, worn down by police, etc.

	3 Constitutional Approaches to Regulate Confessions
	1-14th and 5th Amend – could only argue confession wasn’t voluntary
	2-5th Amend – Miranda Warnings
3-6th Amend – Right to counsel (at earlier critical stages and trial) (critical stage = when presence of counsel at earlier stage is necessary to ensure fair trial)
	A-Can significant prejudice to ∆’s trial rights occur if counsel wasn’t present?
	B-Can presence of counsel do something to eliminate prejudice?

II. 5th Amendment – privilege against self incrimination

Voluntariness – can suppress confession that is deemed involuntary
-Colorado v. Connelly (man flew to CO from east coast, walked up to PO and confessed to murdering girl; police read ∆ MW several times, didn’t coerce; PO didn’t’ know that ∆ was mentally ill (schizophrenic - ∆ deteriorated over time and said God time him to either confess or kill himself)
	-Voluntariness clause is not concerned with rationality (i.e., irrelevant that ∆ is mentally ill)
	-To argue confession is involuntary, need:
		1-coercive police conduct that
2-overbears will of innocent reasonable person (subjective/objective) (not just contribute to urge to confess)
-Must be above and beyond normal police interrogation (e.g., no food or water during 10 hour interrogation, sleep deprivation); court sometimes considers if PO knew and exploited ∆’s mental illness)

-Taping of interrogation is important – police are required to tape
-Factors in deciding if something would overbear will:
	1-timing – interval b/w coercive act and confession
	2-intervening act – b/w coercive act and confession
	3-∆’s response to police behavior (e.g., was ∆ disinterested?)
	4-other motives to confess (e.g., police appeal to good nature)

-Miranda v. Arizona
-allowed to use silence pre-Miranda against ∆ if ∆ did not invoke Miranda (assert his right to remain silent) (can’t be commented on if already given Miranda Warnings); but if you start talking about something (not under Miranda, always have right to remain silent), can’t later say you (outside of custodial interrogation pre-Miranda) plead the 5th (on that subject matter)  police can use against you

Common Misconceptions about Miranda:
1-Miranda gives you the right to an atty if you ask
-not under Miranda; just means that they can’t question you unless you have an atty present
2-MW are required for valid arrest
-never have to Mirandize; only needed if you plan to interrogate (if interrogated, only makes inadmissible, doesn’t affect arrest)
-Must also consider involuntariness and 6th Amend

-Miranda v. Arizona (issues from case, some concepts have changed)
	-why are MW required by 5th Amend?
-inherent compulsion in police dominated environment; Miranda tells us our rights; shows both police and suspect are aware of rules
	-when are MW required to be given?
		-only when there is custodial interrogation
-custody or deprived of freedom of action in any significant way (i.e., Terry stop)
-interrogation – direct questions (but not always (e.g., booking questions); blurted out spontaneous statements are not interrogation; what if PO makes statements, but doesn’t ask questions?; what if no statements or questions?; what if POs only chat to each other in front of suspect?

-how do you waive your Miranda rights?  (difficult – court wanted people o be able to remain silent)
	1-waiver must be knowing and voluntary
	2-gov’t has heavy burden to show waiver was knowing and voluntary
	3-waiver won’t be inferred from silence or confession
-what if suspect asserts rights?  
	-how does suspect assert?
-remain silent:  indicates “in any manner” that he wishes to remain silent (rule now – must assert right unambiguously).  Interrogation must cease.  For how long?
-right to counsel:  interrogation must immediately cease.  For how long?  Must assert right unambiguously

		After subsequent cases:
		1-what do police need to say?
		2-when do MW need to be given?
		3-how do you waive rights?
		4-how do you assert rights?

	1-What do police need to say?
-Doesn’t have to be specific phrasing, but must adequately convey 4 rights:  remain silent, what you say will be used, right to atty, appointed if can’t afford
		-A lot of police depts. have a guide
	2-When do MW need to be given?
		-Custodial interrogation (if MW is not given, statement is excluded but evidence is not)
		Custody
		-Traffic Stop (& Terry Stop)
		-Home
		-Police Station
		-[Jail]
	
	Traffic Stop (Seizure) – e.g., “do you know how fast you were going?”
-No MW needed, court eliminated “or otherwise deprived of their freedom” from Miranda.  MW only needed when there is loss of freedom associated w/ arrest.  Traffic and Terry stops are brief and temporary encounters/detentions; and do not occur in police dominated environments.
Home – usually not custody (not police dominated environment; in familiar surroundings), even if police have intent to arrest.  Questioning in home could be custodial if you are arrested in home.  (maybe not b/c if questioned in jail, not custodial b/c jail is your home).  Could be custodial if home was police dominated environment (# of officers, guns drawn, whether restrained, isolated from others, time of day).
Police Station – probably in 9/10 cases, but not always.  Arrested and brought to room = custodial.  But if not arrested, go to station voluntarily, might not be custodial (room is unlocked, tell people they can leave anytime)  no MW necessary

-Objective test whether reasonable person would feel deprivation of freedom.  For minors, age is relevant when age is known to PO or objectively apparent.  Courts have not yet considered IQ or education.
-Miranda custody – would RP feel deprivation of freedom associated with an arrest?
-Interrogation – direct questions; doesn’t include blurted out spontaneous statements.
-Rhode Island v. Innis (∆ robbed/murdered taxi drivers; ∆ invoked right to atty; policemen start talking to each other; ∆ interrupted to show them where gun was (moved by plea re handicapped children)) – court said this was not interrogation
-Interrogation = express questioning or its functional equivalent (any words or actions on part of PO that PO should know are reasonably likely to elicit an incriminating response)
-4 factors to consider:
	-was conversation a “lengthy harangue” or quick statement
	-was conversation particularly evocative
-no way of knowing ∆ was particularly sensitive to issue (different if PO knew ∆ had handicapped sister or daughter) (generally objective RP standard, but can consider particular susceptibility of suspect if police knew of it)
-PO’s intent (relevant but not determinative); e.g., going out of way to drive by memorial for victim
	
	Undercover Agents
-Illinois v. Perkins (∆ in prison bragging about murder he committed.  Police put undercover agent in cell block (“Vito”), who suggested they try to escape prison together and need someone who’s willing to kill.  ∆ says he was killed and gives details about murder.  ∆ argues to suppress – custodial interrogation w/out MW.  Court:  No MW are necessary; not a police dominated environment; no coercive effect from dealing with police; believed Vito to be fellow inmate and had no official power over him.
-Public safety exception:  statements are admissible if question is reasonably prompted by concern for public safety (w/out giving MW)
-New York v. Quarles (woman runs up to PO at 12:40am – raped by man who just ran into grocery store and he had a gun.  PO ran in and frisked him (RS he was armed and dangerous – not an anonymous source, concerned crime victim); PO found nothing but saw empty holster; asked “where is the gun?”; man pointed, PO got gun, arrested man and read him MW.  ∆ was in custody and interrogated but no MW.  Court:  statement and gun admissible – public safety exception (concern – gun was in public place, PO knew ∆ had gun) (whether reasonably objective PO would fear for public safety) (must be instinctive questions related to public safety (e.g., “are there any more bombs?” after Boston Marathon bombing)
-Public safety exception is not allowed based on a general belief that “there is a gun out there” (e.g., wouldn’t apply to Innis).

Booking Questions (Name, birthdate, alias)
-routine booking q’s can be asked without MW
-what are routine booking q’s?
	-3 Tests:
1-Not routine if PO intends to elicit incriminating response (e.g., what was date of 6th birthday?)
		2-Not routine if reasonably likely to elicit incriminating response
		3-Not routine if there is no legitimate administrative function for question

Waiving MW
-Miranda Court:  waiving is incredibly difficult (heavy burden on state) – waiver must be voluntary, knowing and intelligent)
-Voluntary:  not a product of duress or coercion (coercive police behavior that overbears will of suspect (same as 14th Amend))
-Knowing and intelligent:  suspect needs to know and understand Miranda Rights (doesn’t matter if police don’t tell ∆ an atty wants to see him)

Express or Implied Waiver
-North Carolina v. Butler (∆ said he would talk but wouldn’t sign anything) – court:  valid implied waiver; look at all factors, but must be more than simply someone talking

Berghuis v. Thompkins (∆ arrested for murder, was read his rights, was given written form of rights but refused to sign.  PO start questioning, ∆ never asked for atty or said he wanted to remain silent; BUT he stayed silent for 3 hours until PO asked ∆ if he prayed to God for forgiveness; ∆ said yes (and moved to suppress).  2 arguments for ∆:  1-∆ asserted right to remain silent by staying silent; 2-even if never asserted right, never waived right to remain silent
	-Court (minimizes Miranda):  π must prove waiver by preponderance of evidence 
		-waiver can be implied (talking is not enough for waiver; but if you talk and say you understand rights  waiver
		-course of conduct indicating waiver (e.g., talking) + showing that MW are understood = waiver (∆ was given copy of rights, time to read, and read rights out loud).  Making statement = inconsistent w/ right to remain silent.
		-Different from Butler, ∆ never said he would talk (and stayed silent)
		-Police questioned ∆ before he waived rights (court held as acceptable)
			-only way implied waiver rule makes sense
			-interrogation can help ∆ decide if he wants to talk
Summary:  1-police may interrogate (after MW) a suspect who has neither invoked nor waived his rights.  2-suspect who has rec’d MW and understands them and who has not invoked his rights, waives them by making any uncoerced statement to police.  Only way to prevent police questioning is to assert your rights.

Asserting Rights (at beginning or after waived)
1-when can reinterrogation occur once you assert your rights?
2-what constitutes an assertion?

Right to Remain Silent
-Miranda:  questions must cease (basic right)
For how long?

Michigan v. Mosley (right to remain silent)
∆ arrested for armed robbery; given MW, ∆ waived rights; ∆ asserted right to remain silent; passage of time (2-3 hours); police reapproached (new warnings/waiver); made incriminating statement about a different crime.  Can police reapproach to get waiver?
-∆ argued waiver was invalid b/c he had already asserted his rights – Court:  waiver is valid; statement is admissible; ∆’s asserted rights were scrupulously honored
-waiver is valid after asserting right to remain silent when person’s right to cut off questions was scrupulously honored. (lower standard than Edwards)
-Factors for scrupulously honored (would RP perceive events as 1 continuous investigation or would they feel rights were honored):
		1-original interrogation immediately ceased
          Necessary		2-passage of time
		3-new warnings/waiver
		4-different crime (some courts put a lot of weight here)
		5-different officers
		6-different location 
4,5,&6 are tradeoffs with passage of time (i.e., 1 year later, same officer and location don’t matter)

What is an assertion?
	-must be unambiguously asserted (Berghuis)
-Berghuis - ∆ argued he asserted right to remain silent by remaining silent; Court rejects – ambiguous and therefore doesn’t invoke right; only unambiguous statement will assert right to remain silent.

	Right to Counsel
	-Miranda:  questions must cease
	-For how long?  Is a post-assertion waiver valid?

	Edwards v. Arizona (right to counsel)
-∆ arrested, given MW; ∆ waived/talked; ∆ asserted right to atty, Qs stopped (∆ returned to cell); next day, 2 different PO came to cell and read MW; ∆ waived rights and made incriminating statement
-∆ argues 2nd waiver is invalid b/c he had already asserted right to counsel and police initiated contact
-Court:  after ∆ invokes right to counsel, no further police initiated interrogation unless counsel is made available or unless ∆ initiates police contact and waives rights
-Any waiver obtained after ∆ invokes right to counsel unless is invalid unless (1) ∆ initiates and waives or (2) counsel is made available 
		-3 Questions about meaning:
			1-is Edwards crime specific?
				No, applies to any crime after ∆ has invoked right to counsel
			2-what does “counsel made available” mean?
				Presence of atty (not just opportunity to talk to atty)
			3-why so much stronger protection than Mosley?
-∆ acknowledges he can’t deal with power of the state on his own (and wants equal power)

Current Supreme Court has limited Edwards rights – (1) has made it harder to assert rights, (2) easier to initiate contact and (3) given an ending point.
		1-Asserting – must be done by suspect 
			What if ∆ makes ambiguous request for atty (“I think I need a lawyer”):
				3 options:
					1-treat all requests as unambiguous
					2-stop and clarify (e.g., are you asking for an atty?)
					3-ignore ambiguous requests (i.e., MUST be unambiguous)
Davis v. United States (Supreme Court adopts “ignore” option; unambiguous requests can be ignored)
-∆ had MW, waived/talked for 1 ½ hours; ∆ said “maybe I should talk to lawyer”; police stopped and clarified; ∆ said no; interrogation continued, ∆ made incriminating statement; ∆ said he wanted a lawyer
			-Court said “stop and clarify” is unnecessary but is probably good practice
	-Edwards only kicks in if unambiguous
	-Would reasonable PO have treated as unambiguous?
		-Look at if police packed up and left  good evidence it was unambiguous

2-Initiation occurs when a suspect makes a statement demonstrating a desire for a generalized discussion relating directly or indirectly to the investigation (different from routine statements of incarceration)
-e.g., I changed my mind and want to talk to the detectives; I don’t get why I was arrested (but police have to re-read MW and you can waive)

		3-End Point
Maryland v. Shatzer (August 2003-1st interrogation based on tip (officer B); ∆ already in prison on unrelated charge; ∆ invoked Edwards rights and officer left; March 2006-2nd interrogation (Officer H), ∆ still in jail, ∆ signed waiver; 5 days later-read MW again, signed waiver, made incriminating statement
			-Did 2003 invocation of Edwards dissipate by 2006 (police initiated interrogation)?
-Yes, break in custody and passage of 14 days.  Therefore, police are allowed to re-initiate.
-Break in custody even though ∆ was still in jail - ∆ was released into his “normal life”; prison was his “home”, got to see visitors, degree of comfort/familiarity; interrogators no longer have control over him (note: no break in custody during pretrial interrogation).
-14 days = arbitrary, but enough time to shake off effects of custody
-Under Berghuis, can interrogate ∆ if he has not asserted or waived his rights (but under Shatzer, after police re-approach; ∆’s waiver probably needs to be more specific than in Berghuis, because already invoked Edwards)

III. 6th Amendment – right to counsel 
-at trial and critical stages pre-trial
-critical stages – absence of lawyer could prejudice trial; presence of atty could eliminate prejudice

Massiah - ∆ indicated for drug dealing; out on bail; hanging with “friend” Colson in car (who had agreed to be an informant); Colson was wired; ∆ makes incriminating statements (no 4th Amend violation – assume risk of false friend; no 5th Amend violation - ∆ not in custody, no coercive pressure)
-Court:  violates 6th Amend – once there has been initiation of judicial proceedings (IJP), ∆ has right to atty when gov’t deliberately elicits information from him.

Brewer v. Williams (6th Amend re-blossoms)
-Christian burial speech (interrogation)
-∆ had appointed atty in Davenport & his own atty in Des Moines.
-All lower courts found Miranda violation (no waiver); S.C. instead looks to 6th Amend, which has no baggage, unlike Miranda.  Finds 6th Amend violation.
	2 elements for violation of 6th Amend:
		1-IJP
		2-Deliberate elicitation
IJP - ∆ is entitled to 6th Amend protections only after IJP  point at which there is clear accusation by State/deprivation of liberty; e.g., indictment or arraignment (not arrest)
	-For 6th Amend, custody is irrelevant (home, car, jail, doesn’t matter)
	-6th Amend is offense specific (unlike Edwards) – applies only to offenses that have had IJP

Texas v. Cobb - ∆ arrested for burglary; indicted for burglary; atty appointed; admitted to burglary, but denied knowing about missing people; ∆ out on bail, confesses to dad; dad told police; ∆ arrested for murder; read MW, waived rights, ∆ confessed (no 5th Amend violation)
-6th Amend rights couldn’t be waived under Michigan v. Jackson (can’t waive for same offense), BUT if burglary are different offenses, 6th Amend doesn’t apply to murder.
-Supreme Court rejected same facts test – adopts Blockburger test (double jeopardy rule) – same offense if crime contains all facts and elements.

Deliberate Elicitation – deliberately creates situation designed to elicit information (focuses more on intent)

United States v. Henry - ∆ indicted for bank robbery, gov’t informant placed in cell with ∆ - told not to question ∆, but to keep his ears open.  ∆ made incriminating statements to informant, they had “conversations”; IJP on bank robbery; Court said there was deliberate elicitation – State intentionally created situation likely to induce incriminating statements. (no 5th Amend issues)
-Court looked at 3 things:  1-informant deliberately placed in cell w/ ∆; 2-gave informant incentive to elicit information ($); 3-∆’s incriminating statement was product of conversation.

Kuhlmann v. Wilson (backs down from strictness of Henry; court didn’t want to eliminate use of agents; arose from same set of facts, but same offense not an issue here – Cobb hadn’t come down yet)
-∆ arraigned for robbery (taxi garage where driver was killed); ∆ placed in cell overlooking taxi garage; Lee (informant) placed in cell with ∆; told not to question, just listen; ∆ eventually confessed to Lee after ∆’s brother visited and told ∆ family was upset ∆ was involved in murder.
-Court:  no 6th Amend violation b/c no deliberate elicitation – Lee was just a listening post; ∆ must show police and informant took action, beyond listening, that was designed deliberately to elicit incriminating remarks; brother’s visit stimulated ∆ to talk, not Lee, who just listened.
		
	Situations:
	∆ in custody, no IJP – Miranda protection, voluntariness protection (5 & 14)
∆ out of custody, no IJP – voluntariness protection (5 & 14)
∆ in custody, IJP – Miranda, voluntariness (5 & 14), 6th Amend
No custody, IJP (Massiah) – 6th Amend, voluntariness (5 & 14)

-Once IJP, police cannot deliberately elicit information unless ∆ waives right to counsel or atty is present.
	1-Can you waive 6th Amend rights?
	2-How?
	3-Is there Edwards-like rule that precludes police initiated waiver?

1-When is waiver not an issue?
	-if ∆ doesn’t know he is dealing with gov’t (Massiah, Kuhlmann, Henry)
	
What if police interrogate after IJP?

Patterson v. Illinois - ∆ arrested for murder; ∆ in jail; Grand Jury indicts for murder (no atty) – 6th Amend kicks in); ∆ brought into interrogation room; told he was indicted; read MW; waived rights and made incriminating statement 
-Court:  waiver is valid in these circumstances (∆ was aware judicial proceedings had begun against him b/c told him he was indicted; power of state was aligned against him); a valid 5th Amend waiver waives 6th Amend rights. (#2 above) (i.e., aware of Miranda rights and waived them)
	
	3-What if ∆ had asked for an atty?
		-Supreme Court – originally yes, in Michigan v. Jackson, but retreated
		-Once IJP, automatic right to atty (don’t need to do or say anything)
		-Basic 6th Amend rights (can be waived under Patterson)
[-“Enhanced rights”, once you assert your right to counsel or counsel is appointed for you or you appear with an atty (i.e., a counsel event, occurs at virtually every arraignment) – rule set forth in Michigan v. Jackson but taken away by Montego (now we are back to Patterson)]

Michigan v. Jackson - ∆ arrested for crime X; jailed; PO suspect ∆ for crime Y; PO brought ∆ to interrogation room; read MW; waived (NOTE:  always look at whether voluntary and whether he had asserted rights); ∆ made 6 incriminating statements; arrested for Y; arraigned for Y; asked for lawyer at arraignment; PO came to jail to interrogate; read MW; waived; made incriminating statement #7
	Can ∆ make 2nd waiver invalid?
-Court:  Yes, when ∆ asked for atty at arraignment, Edwards-like protection was triggered (i.e., no police initiated waivers are possible) – offense specific, but Edwards is not
-interpreted broadly b/c ∆ probably only thought he would get atty for trial AND could ask for atty during interrogation under Miranda
		Overturned in Montejo

Montejo v. Louisiana - ∆ arrested; read MW; waived rights, talked; arraigned; court appointed ∆ atty (∆ didn’t ask); PO approached in cell; read MW; waived; made incriminating statement.
-Previously, courts held that any counsel event invoked protection (based on Michigan v. Jackson).  LA Supreme Court interpreted narrowly, that Michigan v. Jackson was only triggered if ∆ asked for an atty
	-Court:  3 findings:
1-LA S.Ct. interpretation of Michigan v. Jackson is wrong.  Distinction is impossible (doesn’t make sense that ∆’s are out of luck if court appoints atty for you)
2-Broader “counsel event” interpretation is wrong.  Too broad; 99% of cases have counsel event a few days after arrest.
3-Edwards = enough protection.  Can overturn Michigan v. Jackson b/c Edwards provides sufficient protection (if you want atty during interrogation, you will ask for one; Edwards lasts for 14 days and is not crime specific (broader))
	
6th Amend rule now = After IJP, police can approach suspect and try to obtain waiver
-Valid waiver = knowing, intelligent and voluntary or under Patterson

-Waiver:  must be unambiguous; knowing, intelligent (aware of MW) and voluntary (no coercive police conduct that overbears will of suspect)
-Asking for atty at arraignment – doesn’t invoke 5th or 6th Amend rights (interpreted as asking for atty at trial, not interrogation)
-Berghuis – understanding rights + course of conduct consistent with waiver = waiver (e.g., talking after being read MW)
-Court implies police need to re-read MW every time (even if lunch break), but no actual rule.

Eyewitness Identification
-In court identification
-Out of court identification
	1-photo arrays (photo lineup – most common)
2-show up (physically present identification – usually with 1 person) – usually troubling (very suggestive)
	3-line up (physically present group of people (who look alike))
 -Incredibly important to jury but incredibly inaccurate
-4 problems with eyewitness ID:
1-Faulty perceptions at time of event (e.g., poor lighting, stress, distractions (e.g., looking at gun), you see what you expect to see)
	2-Cross-racial identification is especially inaccurate
3-Memory problems over time (memory declines quickly, fills in gaps; degree of certainty over time is negatively correlated with accuracy)
4-Problems during ID procedure (no test subjects, reinforced IDs, police cues, IDing in groups – suggestability at time of procedure, desire to please, people pick “best answer,” 
Solutions:  tell witness person might not be there; sequential ID; tests should be done by person who doesn’t know who suspect is; studies show memory decreases after 1 hour

	2 Constitutional protections against bad eyewitness IDs
	-6th Amend right to counsel
	-14th Amend due process clause

United States v. Wade – bank robbery with 2 witnesses; ∆ put in line-up after arraignment; ∆ had atty, but atty wasn’t present; witnesses Id’d ∆ after line-up and court; ∆ wanted to suppress court ID as violation of 6th Amend – lineup ID not in evidence.
-argued out of court ID violated 6th Amend b/c atty not present; in court ID should be excluded as fruit of out of court ID (constitutional violation); court ID linked to previous ID, not crime; state tries to attribute in court ID to crime, not out of court ID

1-is out of court ID unconstitutional?
2-if yes, is in court ID fruit of unconstitutional ID?

1-yes, court held line-up is critical stage where atty could prevent damage (nobody else protect suspect’s rights); atty can’t prevent line-up but can make note of anything that happens.
2-yes, factors:
1-opportunity of witness to observe suspect during crime (better opportunity  better chance ID is linked to crime)
	2-discrepencies – degree of differences b/w pre-lineup description and ∆’s actual looks
3-certainty of ID; did witness ever identify anyone else or fail to identify ∆ previously; how certain is witness?
	4-time lapse b/w events (closer time b/w crime and IDs, the better)
	
Court:  6th Amend right to atty at line-up (this lineup was after IJP) (dangers of line-up interfering with trial) – most line-ups are very early, usually before trial.
	-is rule limited to lineup after IJP?
*In subsequent cases, Wade is limited to line-ups after IJP
	-is decision limited to lineups?  
*Yes, limited to lineups or showups (only procedures where ∆ is physically present)
*Rule – 6th Amend right to counsel applies (a) to lineups and showups and not photo arrays and (b) after IJP
	Remedy for violation is exclusionary rule
(a) Out of court ID is excluded and
(b) In court ID is excluded as fruit of unconstitutional act unless gov’t can prove in court ID is sufficiently attenuated from out of court ID

-6th Amend protection is limited  14th is broader
-14th Amend applies at any time and applies to any procedures
-Test for 14th Amend violations:
-was ID so unnecessarily suggestive and conducive to irreparable mistaken ID that ∆ was denied due process of law?
		3 step approach:
1-∆ argues procedure was unnecessarily suggestive (can introduce expert testimony)
2-burden on state to show ID wasn’t unnecessarily suggestive or nonetheless reliable
			3-court decides whether to admit evidence (usually let jury decide)
	-Unnecessarily suggestive – state made procedure suggestive
-Stovall v. Denno – home invasion; husband killed, wife in hospital awaiting surgery; police brought ∆ to hospital room (only black guy in room, handcuffed) (before Wade, 6th Amend didn’t apply)
		-Court held show up was suggestive, BUT not unnecessarily suggestive.
			2 factors:
1-time was of the essence (wife was only one who could exonerate ∆; didn’t know if she would live)
				2-no opportunity to do things differently

-Foster v. California – robbery of western union office; lineup of people who didn’t look alike; ∆ was only person wearing leather jacket in description; witness wasn’t sure of ID; police arranged new lineup with ∆ (∆ was only person in both lineups), witness was now sure of ID
-Court:  “unnecessarily suggestive”; no inherent time pressure; basically forced witness to pick ∆ 

-Even if unnecessarily suggestive doesn’t violate due process if it is nonetheless reliable (e.g., person molested by neighbor for 5 years)
		(Due process violation only if likely to condemn wrong person)

-Simmons v. United States – bank robbery; 2 men in bank, 1 in getaway car; police found evidence in house (∆’s mom let them in); police took picture from house and showed to witnesses; witnesses IDs 1 man but not other (guy who was in car); no test subjects, only pictures of just these 2 men
-Court:  not unnecessarily suggestive b/c FBI was working quickly and had to see if they were on the right track b/c major crime (weak argument – could apply to most crimes); also ID was nonetheless reliable (procedure wasn’t so suggestive that it was likely to lead to misidentification)
-Factors:  witnesses had ample opportunity to observe suspect; well-lit, no masks; robbers were there for good amount of time; IDs were made only 1 day after robbery; witnesses were resistant to pressure by FBI; none of them picked Andrews (driver who they didn’t see)
	
Neil v. Biggers – girl raped by man who took her outside of home into woods; gave PO fairly specific description of rapist; shown lineups and photo arrays many times over 7 mos and never ID’d anyone; PO called her to ID 1 person who was brought in on other charge.  She came in and immediately ID’d ∆ and said she had no doubt.
		-Court:  suggestive, but nonetheless reliable.
-Factors:  opportunity to view ∆ (full moon, with him for 30 mins, victim and not casual observer (even though rarely accurate), nurses have good observational skills); pre ID description was thorough and matched person she ultimately ID’d; certainty of witness (she had “no doubt”); resistant to pressure to ID someone (prior lineups, showups and photo arrays); timing (usually 7 mos would be negative factor, but fact that she refused to identify someone else during that time shows reliability)

-Manson v. Brathwaite – even unnecessarily suggestive ID can be introduced if there is strong enough indicia of reliability.
-PO did undercover buy in apt; man answered door, came back few mins later with drugs; PO left (closed door inbetween); PO gave description (not very specific); other PO put photo of man he thought it was and left it on undercover’s desk.  Came in next morning and said yes, it’s the guy.
	-∆ argued that if ID is unnecessarily suggestive  per se 14th Amend violation.
-Court rejected ∆’s argument  yes, unnecessarily suggestive but admissible b/c it is nonetheless reliable (don’t want to keep reliable evidence from jury)
	Factors for reliability:  
		1-opportunity to view suspect (5 mins, witness was trained)
		2-cops are trained to pay attention
3-accuracy of description (things that can’t change easily – height and tattoos, etc.)
		4-level of certainty
		5-time lapse (here, 2 days)

IV. 14th Amendment – fundamental fairness; due process (state must provide); makes 4th, 5th and 6th Amendments applicable to the states.

-Does 6th Amend right to counsel apply to states through 14th Amend?
-Powell v. Alabama (8 black men charged with raping 2 white females in 1930s) (Scottsboro boys)
-Court appointed 70 year old senile atty and alcoholic young atty; all white jury convicted and sentenced to death
-Supreme Court – violated due process of 14th Amend (∆’s might as well have had no atty at all)
		
	-Subsequent courts – 2 interpretations:
		1-broad – all criminal suspects have right to atty (state cases)
2-narrow – applies only in capital trial, with “ignorant, illiterate Negroes” facing life in prison unable to defend themselves

-Betts v. Brady – Supreme Court adopted narrow approach – right to atty in state cases for “special circumstances” only (e.g., Powell circumstances)

-Gideon v. Wainwright - ∆ charged under FL law w/ breaking and entering with intent to commit misdemeanor (stealing change from pool hall) – trial court denied atty b/c no special circumstances.  Eye witnesses saw ∆ robbing, taxi driver picked up ∆ outside of pool hall, ∆ had pockets full of change when arrested.
		-∆ petitioned to Supreme Court on his own – grants cert and appoints atty for ∆
-Argued Betts s/b overturned – Supreme Court agreed – due process should mean right for every person to have atty in every criminal case.
-At retrial, ∆ had key, eyewitness had prior recod, ∆ had coins b/c he was playing poker – jury acquitted.

	-2 Questions after Gideon:
		1-how should state provide atty?
			-public defender (most states), panel systems, private atty gets set fee
		2-are there any limits on the right?
-Supreme Court – all criminal cases.  (absent waiver of right to atty, no person may be imprisoned for any offense, whether felony or misdemeanor, unless they had atty at trial

-6th Amend rule:  right to atty triggered by actual imprisonment, not potential imprisonment (judge can’t refuse to appoint atty, then send to jail; would be 14th Amend violation)  BUT virtually every state gives atty if prison is authorized sentence
