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Figure 1.1. Compendium of Federal Criminal Justice Statistics (2004).6



6. This graphic is from the 2004 Compendium of Federal Criminal Justice Statistics, published by the Department of Justice, Bureau of Justice Statistics. Because
the publication is now produced in a different format, this graphical representation is not available for the most recent year. — EDS.



7
A



.
Introduction











4Th Amendment
· “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
· Two Clauses
· Reasonableness Clause: Right of the people to be secure in their persons . . . Against unreasonable searches and seizures, shall not be violated
· Warrant Clause: And no warrants shall issue, but upon probable cause, supported by oath or affirmation
· TEST: 

· Unreasonable search and seizures, identified by:

· Property Analysis (Florida v. Jardines)
· Person, houses, papers, and effects
· Privacy Analysis (Katz v. United States)
· Subjective test: manifested expectation of privacy

· Objective test: society willing to recognize

· All other searches and seizures are unprotected by the Fourth Amendment
· Open fields, Knowingly Exposed 
· Three considerations for Objective Reasonableness

· Place of surveillance

· Home, open field, curtilage 
· Intrusiveness of surveillance

· Sensory enhancements, exposure to public, assumption of risk

· “Available to senses” theories

· Magnification

· Otherwise detectable movements, events, or entities

· “Exposure” / “out in public domain” theories

· Consent 

· Assumption of risk 

· Making information available to third parties
· Object of search (what surveillance can turn up)

· Personal dignity, Dog sniff 
	When looking at police activity the first question is 

· (1) whether the activity is regulated by the 4th Amendment (search & seizures), if not, then not worried about it and the activity is lawful and the evidence cannot be excluded at trial under the 4th amendment. 

· (2) If the conduct is regulated by the 4th amendment (search and seizure), the exclusion rule may apply. Therefore, have to ask whether it intrudes upon a property or privacy right.

· If intrudes upon a property or privacy right, it is excluded from evidence

· If it is a reasonable search or seizure, it is lawful and allowed. 


· Doesn’t say privacy, but does say security and "persons, houses, papers, and effects" which allow the inference that privacy follows 

· Initially the constitution only applied to the federal government, and there was no remedy for such a violation. Then in 1914 Weeks v. U.S., held that exclusion of evidence is the principal remedy for fourth amendment violations, but still only applies by the states. In 1949 Wolf v. Colorado, held that the 4th Amendment applies to all the states. 

· Before 1961, States treat a 4th Amendment violation remedy as an evidence law issue, which typically states that it is admissible. But, to regulate the Police for violating 4th Amendment to obtain evidence, is to sue them in Tort (e.g., trespass)

I. General Background

a. Do the rules of criminal procedure protect the public or the police?
b. Themes to keep in mind
i. How will formal commands of the law be implemented in the real world?
ii. What is the importance of historical context?
iii. What are the implications of gender, class, and racial discrim (Lyons) 
c. We should think about:
i. How we use criminal procedure to regulate the police. Think of regulation as achieving two ambitions (basically creates incentives and decentives):
1. Encourage good policing and practice AND
2. Deter bad policing and practice (could be as to whole police dpt or indiv cops)
ii. Also, std way about thinking of policing is through encounters between cop and civilian
1. 4th amm focuses on correcting the things that go wrong between these two 
d. Two Views on the Police

i. Hard Line conservativism 
1. Give cops more discretion/leeway to protect our neighborhoods
2. View ( predatory strangers’ street crimes victimize citizens and destroys communities
ii. Marxism
1. Give cops less discretion/leeway in order to protect individuals (suspects) from cops’ skewed version of who to go after etc. Protect the individual.
2. View ( the poor commit predatory crimes to survive, the rich commit financial crimes which are ignored
II. Remedies: Generally-Other Remedies

a. What form of relief best compensates victims of illegal searches and arrests? What remedy best deters violations? And importantly, what remedy or remedies pose the least danger of stifling good police work?

b. Damages
· Requires violation of a clear law or policy
i. Ability of constitution to give specific standards is difficult because the decision makers implementing the rules, policies, or procedures provided by the policy maker is subject to varying and rapidly developing factual scenarios that make it difficult to apply the rule appropriately. Therefore, the subordinate official ends up using their discretion, not simply follow ministerial guidelines. But then it is a poorly written rule
1. Problems are:

2. Notice: lack of clear guidance from vague constitutional provisions

3. Rapidly changing circumstances: vests discretion in official at point of implementation
ii. Originally: no immunity for constitutional violations

1. Government officials: superior vicariously liable for unconstitutional acts of inferior

iii. Discretionary function immunity

1. Discretionary act:

a. Policy-maker immune where exercise of discretion required and act is reasonable though later found unconstitutional

2. Ministerial act

a. Where official’s role is only to implement commands of superior, liability for constitutional violations
iv. Monell v. Dep’t of Soc’l Servs. (1978): Who are you going to sue for damages?
1. Municipality has deep pockets

2. Mayor in their representative capacity

3. Police officer who engaged in illegal activity

4. Municipal liability must be founded upon “custom” or “policy”

a. No liability if no policy

5. Policy may be formal or informal

a. May be single act of authorized decision-maker (Pembaur v. City of Cincinnatti (1986))

b. But failure-to-train case requires more than a single act (City of Canton v. Harris (1989); Connick v. Thompson (2011))
v. Unconstitutional searches and seizures may give rise to state tort claims, such as false arrest or trespass, or to claims under state constitutions. 

vi. 42 U.S.C. section 1983 gives plaintiffs a cause of action in federal or state court when their federal constitutional rights have been violated by persons acting under color of state law. 

1. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971) recognized a parallel federal common law claim against federal officials 

vii. Federal Tort Claim Act makes federal government liable for specified torts of its law enforcement officers

viii. Cops usually indemnified by dpt so doesn’t come out of the indiv’s pocket

ix. This remedies a PAST wrong, so doesn’t really correct “policing”

x. Also, there is a lot of immunity for cops in diff stuff

1. Indiv cops protected by qualified immunity

2. Even municipal officers can sometimes get immunity

3. State and its officers have immunity under 11th amm

xi. Con to such proceedings:

1. is that most jurors are unsympathetic to such plaintiffs against the government to impose liability on the Gov't and award may be nominal

2. Immunity doctrines for certain governmental entities (unless waived)

a. However, local governments are liable under §1983 only if the relevant constitutional violation was caused by an official policy or custom. Monel v. Dept. of Social Services, 436 U.S. 658, 694 (1978)

3. Qualified immunity for individual officials (i.e., police officers) if sued for damages 

a. Anderson v. Creighton, 483 U.S. 635 (1987), Court ruled that damages are available against a police officer who has violated the Fourth Amendment only when he has behaved with something akin to gross negligence -- when the governing law and its application to the circumstances facing the officer are clear, and he has nevertheless disregarded them. 

i. Not just any conduct that violates the Fourth Amendment entails personal liability

ii. Instead, the right must be sufficiently clear that a reasonable officer could understand that their conduct violates the right

iii. The inquiry is an objective one

1. So even if the officer subjectively recognizes they are violating a right, that does not matter
b. Saucier v. Katz, 533 U.S. 194 (2001)-->officers can have reasonable, but mistaken, beliefs as to the facts establishing the existence of probable cause or exigent circumstances . . .  And in those situations courts will not hold that they have violated the Constitution. Yet, even if a court were to hold that officer violated the Fourth Amendment by conducting an unreasonable, warrantless search, Anderson still operates to grant officers immunity for reasonable mistakes as to the legality of their actions. 

b. Injunctions
i. Damages are backward looking. Injunctions help prevent future harm

ii. Some questionable police practices, especially those involving the use of force, are a part of the officers' training and may well be legitimate in some circumstances but excessive or unreasonable in other settings
iii. Section 14141 allows DOJ to bring civil suit against police dpts.

iv. Issue – 70,000 dpts and one DOJ. Not enough man power.

v. Also, DOJ don’t usually want to bring these lawsuits.

vi. Standard Civil Rights Style Lawsuit (Injunction)

1. City of Los Angeles v. Lyons – tried this tactic but STILL did not work. Would be a good way to handle it though. But ct here precludes injunctive relief as a vehicle for police reform (see more of Lyons below)
vii. Courts have the power to enjoin future constitutional violations, but significant barriers 

1. Los Angeles v. Lyons, 461 U.S. 95 (1983)--> man sued city and police officers because police had, without justification, used a chokehold on him during an arrest. SCOTUS ruled that Defendant/respondent, had no standing for injunctive relief (i.e., no actual case or controversy) because no grounds to believe that this particular claimant would be subjected to a future chokehold. 

a. Marshall, dissent: Dist. Courts should be mindful that federal court intervention into the daily operations of a police dept is undesireable and to be avoided whenever possible, the injunctive relief requested there--simply a prohibition on the use of chokeholds absent the threat of deadly force -- "does not implicate the federalism concerns" that arise when a federal court undertakes to supervise the running of a police department. 
viii. City of Los Angeles v. Lyons (Justice White)

1. Remedy, Injunctive Relief, Police Practice/Procedure 

2. Procedural Posture: In SCOTUS. Ruled on Motion of Judgment on the Pleadings (can have disputed issues of material facts but ruled on the law/issue of substantive controversy--summary judgement is no disputed material fact and ruled on the application of the law). Basically, there is no trial. 

3. Issue: Can Lyons obtain injunctive relief against the police’s implementation of the chokehold?--> No, lacks standing. 
4. Facts: 
a. Lyons was stopped by the police because of a broken taillight and told to get out of the car, spread his legs and put his hands on his head. Complies, but at one point takes his hands off of his head because he complains that his ring on his ring finger is digging into his scalp. Upon complaining, he was then put into a chokehold until unconsciousness(caused him to defecate/urinate on self and spat up blood. Was not arrested, only received a ticket. 
5. Police Policy
a. use chokehold when: bodily attack or resistance to arrest. 
b. So was failure to keep hands on head = bodily attack…
c. Is complaining = resistance…? (even though no arrest, just ticket)
II. Def of “resistance” imp here but the ct never explores this

II. Ct assumes resistance is physical threat BUT dissent says it is backchat

II. Ct simply rejects the idea that LAPD allows chokeholds where the civilian does NOT resist.

II. Police policy is to put individual into a chokehold if they feel (subjective) that the individual is or will attack the police officer or resist.

II. **but objectively (reasonable person) is that the case here? Is objective the policy?

II. What is resistance? Verbal or physical? If physical, how much physical resistance should there be? 

d. At  the time Lyon's was choked, the chokehold was not considered "deadly force" but during the trial the chokehold was elevated to "deadly force." 

6. Analysis:
a. Didn't look at the policy or procedure but Lyon's standing to sue for injunctive relief

b. Standing requires there be an "actual case or controversy." Meaning that the Pf has a personal stake in the litigation; some injury in fact that has been caused by the challenged conduct and that can be remedied by a judicial decree.

c. The proposed the injunction was to stop the chokeholds and change the policy to only allow chokeholds when there is imminent threat of physical harm. But, that required Lyons to show there is likelihood that Lyons would be choked again in the future -- likelihood/potential of future injury as a result of the same policy or procedure

d. Court thinks that it is highly improbable that Lyons would get stopped again and subjected to the chokehold because it is unlikely that Lyons would be arrested again/stopped again/break the law 

e. Court looks to and relies on O'Shea v. Littleton & Rizzle v. Goode
f. Rizzle v. Goode court said that in order to get injunctive relief you have to show it is a departmental policy, not just a few small apples. Otherwise, you can only get injunctive relief against a few officers, not the department as a whole

g. Court thinks the past statistics and the future application of the chokehold to Lyons is too attenuated to merit standing for injunctive relief. 

7. Hold 
a. Lyons lacks standing to sue for inj to preclude LAPD from chokeholdin

b. Held that there is not a real or immed threat of repetition of this injury

c. Too many other factors at play to show that Lyon will suffer chokehold again – he would have to break law, get pulled over, and be choked = chances of that are too remote/speculative

d. ALSO it is in LYONS control as to whether it happens again

II. Note: ct presumes that he will not break the law again

II. BUT dissent argues that this was an investigatory stop (at 2am, taillight, black, etc) so the cops were ALREADY on edge, thus if he were to be stopped again b/c of race then it is NOT unlikely that this would happen again. COPS decide who to pull over with investigatory stops and are already on edge when they do

8. Dissent (Justice Marshall): The police use this chokehold, it is the most used physical restraint, and it is more often used against people of color than anyone else. This is  not an individual problem, but a structural problem regarding training and informal/formal LAPD policies. 
II. This was an investigatory stop 
II. Diff Stops
II. Regular stop = short, get citation and that’s it
II. Investigatory stop = longer stops where cops are trying to get you to stay to do search or get your consent
II. Investigatory stops = predom used against blacks
II. Which also coincides with dissent’s argue that this is a lot to do with race b/c 12/16 chocked deaths in last 5 years were all black.
II. Usually use excuse to stop like 5 miles over speed limit or broken taillight
II. When cops make these stops, they are already making the assumption that this is a criminal so they will be more uneasy/on edge with things like backchat and will see it sign of resistance
ix. MJRTY Argues it is not a structural, but an individual problem, but that is not necessarily the case. This problem is STRUCTURAL, not individual

x. Thus, should allow inj to prevent this from happening again to Lyons AND to get cops to change POLICIES!
c. Criminal Prosecution
i. Some violations of the Fourth Amendment can lead to criminal prosecution of the police officer (see list of statutes on page 341 for reference)
1. Criminal Prosecution under 18 U.S.C. § 242: willful violation of an individual’s constitutional rights 
ii. Hard to get prosecutor to bring in the first place b/c they rely on the cops to bring them cases AND prosecutors are elected so want to look tough on crime.
iii. Cops have ready defenses (like saw them reach for gun so force was re) so hard for jury to convict the cop especially when other person there is a “criminal” 
d. Administrative and Political Remedies
i. Police regulation and discipline are generally directed at deterring police misconduct rather than compensating victims. Similarly police training aims at avoiding Fourth Amendment violations before they occur. 

ii. "Citizen review" boards have been created due to local agitation, to monitor police 

1. These citizen boards share responsibility with police for the review of complaints brought against individual police officers. 

2. Yet, most of these review boards focus on the performance of individual officers and not on acceptability of particular policing practices within local neighborhoods. 
iii. Political checks on the cops are light

iv. Sure there are civilian review boards but they have not been super aggressive and not clear how much they actually “oversee”
II. Remedies: Exclusionary Rule

· All evidence obtained by searches and seizures in violation of the Constitution is, by that same authority, inadmissible in state and federal court. 
a. Generally
i. Doesn’t say privacy, but does say security and "persons, houses, papers, and effects" which allow the inference that privacy follows 

ii. Initially the constitution only applied to the federal government, and there was no remedy for such a violation. Then in 1914 Weeks v. U.S., held that exclusion of evidence is the principal remedy for fourth amendment violations, but still only applies by the states. In 1949 Wolf v. Colorado, held that the 4th Amendment applies to all the states. 

iii. Before 1961, States treat a 4th Amendment violation remedy as an evidence law issue, which typically states that it is admissible. But, to regulate the Police for violating 4th Amendment to obtain evidence, is to sue them in Tort (e.g., trespass)
iv. 4th amendment protects “the security of one’s privacy against arbitrary intrusion by the police” and exclusionary rule deters unreasonable police behavior

v. Mapp v. Ohio, 367 U.S. 643 (1961) (Clark): Mapp expands the power of the federal gov't by applying the 4th Amendment as a code of criminal procedure to States that don't have it, and apply the Jurisprudence of the 4th Amendment to the States
1. Facts: Police forced themselves into Mapps home (looking for bomb making materials) and found pornography in her possession, for which she was arrested for. Police attempted entry, PF called attorney and said that she refused to allow them to enter without a executed warrant. Police return and forced entry, Mapp asked to see the warrant, a piece of paper was presented (but unclear if it was a warrant) the piece of paper was taken by Mapp and police wrastled her to obtain the piece of paper. Mapp resisted, and police used force (twisted her arm until she said it was hurting, and reached inside blouse to obtain the "warrant"). Trial court did not think this was sufficiently brutal or offensive to be considered a violation (Due Process clause violation). Police searched entire house and found porn
2. Analysis:
a. Court goes through the history of the 4th amendment and discovered that a large # of states that found that other alternatives to Exclusionary Rule have not worked, and CAL thinks it does. So it is justified in having the Exclusionary Rule apply. Worried about police lawlessness (pg. 328) and if no way to regulate the Police then the Police can pick and choose when they can abide by the constitution. 

b. Cardozo: criminal is to go free if the constable blunders. But Clark says this is the cost that society must pay, 

i. Clark is worried more about lawlessness and the procedures in place. Whereas Cardozo is really worried about the outcome 

3. Holding: The Fourth Amendment applies to the states and that includes the remedy of the exclusionary rule (evidentiary exclusion), as incorporated through the 14th amendment. 
4. Concurring:
a. Black:4th amendment’s ban on against unreasonable searches and seizures is considered together with the 5th amendment’s ban against compelled sel-incrimination, a constitutional basis emerges which not only justifies but actually requires the exclusionary rule. This longstanding relationship between 4th and 5th amendment was justified in Boyd. Boyd, although not express in the Constitution, is a historically sound basis for this rule. 
b. Douglas: Lawless entry, only other remedy if exclusion is not permitted is trespass, which is an illusory remedy. Without exclusionary remedy applied to the States, no protection against the “untrammeled power to invade one’s home and seize one’s person.”
5. Dissent (Harlan): State should set their own remedy and there is no constitutional remedy (it is not written in there). Federalist concerns and whether States are Constitutionally free to follow it or not as they may themselves determine. Does not believe the 14th amendment empower this court to mould state remedies effectuating the right to freedom from “arbitrary intrusion by the police.”
6. The main prob ct faced here was explaining why should incorporate remedy as well as right – 4 arguments discussed:
a. (1) Times have changed since Wolf and need exclusionary remedy more NOW. 
i. Changes include:
1. In Wolf stated that vio of rights was rare, now that is not the case
2. In Wolf argued violations are not serious, now after the civil rights mvmt – we see that that is not true.
ii. Hold ( Need to centralize this matter 
1. Ct is saying WE will decide crim procedure b/c states have failed 
2. Centralized crim procedure means applies to fed AND states.
3. Ct then used the constitution as the “code” of criminal procedure and constitutionalized the remedy

b. (2) Balancing Test – Cardozo failed to ID correct harms = changed the tilt.
i. The balance:
1. Good of community v. right of the individual person
2. Or put another way (  danger of freeing criminals v. danger of unlawful police action (police blunder)
ii. IN Defore case, Cardozo balanced it so as it tilts to the left.
1. “Blunder” means tort. So Cardozo saw unlawful police action as a tort, just mere negligence. Made it easy to tilt to the left so as to protect the public and worry about blundering cops in training.
iii. Here, the ct recalibrates the balance to tilt to the right.
1. Ct held that Cardozo was looking at the wrong “harm.” The real harm is that the unlawful police action undermines the imperative of judicial integrity. Ex –  
II. Using evid that was gathered unconsti = undermines 
II. Prosecutors incentivized to collude with feds and give evid to states b/c evid can get in since no “remedy” = undermines (Why argue for centralization)
2. Nothing can destroy a gvt more quickly than not abiding by OWN laws. This harm def outweighs “freeing criminals.”
iv. This was one of the MAIN reasons for inputting the exclusionary rule BUT then deterrence reasoning below became the main reason.
c. (3) Exclusionary remedy deters bad policing
i. Exclusionary rule DETERS lawless policing and PROMOTES law-guided police conduct.
ii. This becomes the MAIN reason to input exclusion rule
d. (4) Conceptual nexus between remedy of exclusion and brutish evid gathering
i. If harm is brutish evid gathering by cops then the remedy should be to exclude that evid.
vi. Mapp’s central problem is to explain the relation between right and remedy
1. Deterence
a. Exclusion deters police from wrongdoing

b. Police are engaged in the business of investigating, prosecuting, and convicting criminals

c. Exclusion will make convicting criminals harder

d. So exclusion will deter police from wrongdoing

2. Judicial Integrity

a. Trials are conducted using evidence that is gathered according to the rule of law

b. Courts would participate in wrongdoing if they permitted the use of illegally gathered evidence at trial

c. Legal officials must follow the law

d. Due process prohibits “brutish” extortion of evidence (Allen 327)

e. “If the Government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy.” (Allen 328)
b. Scope of Exclusionary Rule—Good Faith Exception

c. Fruit of the Poisonous Tree

d. Strange Fruit: New forms of Attenuation

III. Privacy and Property

a. Pure Property

i. Boyd v. U.S., 116 U.S. 616 (1886) (Bradley): Boyd is a property case, categorically protecting a narrow zone of personal property. Boyd is getting referenced increasingly in new court. It's understanding of property, is different than the Current courts understanding of propertyDouglas loves Boyd because there is a zone of privacy that the government can never enter/do to you

1. Facts: 
a. Boyd was illegally importing and not reporting the importing of Plated Glass. . Subpoena his invoices b/c want to know the market value of the plate glass to accurately assess his lia .During this time, had a statute that allowed this type of warrant and if D does not give it then it is taken as a confession
2. Holding: Gov't can get the illegally imported Plated glass in the public, but couldn’t get his private papers that establish the extent of his operations. His papers are inviable and state has no right to his papers. The Police/Court cannot subpoena you to testify and produce your papers it is in effect self-incrimination

3. Analysis:
a. 4th Amendment protects Property and 5th Amendment protects testimony, and the two work in tandem to protect the individual and the 5th Amendment allows an exclusionary rule, which supports such a rule for the 4th amendment because the two work together. Cannot subpoena you and get you to produce your papers because it is, in essence, self-incrimination and similar to rummaging. If goods you have are stolen, you have no property right to them. The gov't has an equal right to them as does the original/lawful owner. But papers and goods in the lawful possession of the individual, despite having information of unlawfulness, is different than stolen property

ii. Thus, gvt MAY search for 
1. (1) stolen goods and 
a. Ct held that thief NEVER has prop interest in goods they steal so gvt ALWAYS has superior interest for this stuff
2. (2) stuff that the gvt has a property interest in
iii. Looked at the 4th amm and pointed to “persons, houses, papers, and effects” – these are all protected property of the individual
1. Held ( private book/papers of the market value = protected by 4th amm against unre s/s because the individual has a superior property interest than the gvt
iv. Ex) Diary, blogs, tweets
1. You have property interest in your private writings that is superior to the gvt’s interest.
2. However, if start selling your diary and don’t pay sales tax NOW state has property interest in that.
v. Takeaways – 2 things:
1. Conjunction of 4th and 5th amm
2. Privacy is defined by property rights of the D
a. Under Boyd the 4th amm is read narrowly, which: 
i. Sub limits the state’s ability to s/s since the state can ONLY s/s stuff that it has a prop interest in.
1. If state s/s prop that has no prop interest in = mere evid
2. Thus, can s/s stuff they have interest in or instrumentalities or fruits of crime or contraband but NOT mere evid

ii. But sub increases the indiv’s categorical ability to exclude state from obtaining private prop that the indiv has a superior interest in. Thus, state searches of any and all personal prop shall ALWAYS be unreasonable under Boyd
iii. HUGE! – all you have to show is superior interest!
iv. Powerful vision of civilian’s rights – why Boyd is a fav of left
vi. From Property to Privacy
1. Schmerber v. California, 384 U.S. 757 (1966) (Brennan): Schmerber was drunk drivin and caused an accident. Went to the hospital. There, cops got a blood test from Schmerber without a warrant. Results showed drunk, arrested him for DUI.
i. 4th amm protects against unre s/s of PERSONS

1. Blood test = forcin you to give up part of body so def seems like the 4th amm vio
ii. This is the first major attack on Boyd in the 4th amm realm
1. This case goes opposite to Boyd and undermines indiv rights under the 4th amm
iii. Ct separates 4th and 5th amm
1. For vio of the 5th amm you have to prove all of the following :
a. Compelled
b. Testimonial
c. Self-incrimination
iv. Boyd argued that 4th amm involving s/s is a way to force someone to give up info about themselves = auto compelled testimonial that self-incriminates (vio of 5th)
v. Maj says that taking your blood for blood test is non-testimonial b/c it is non-communicative since there is no intent to SAY anything. 
1. Would hold the same if it were fingerprints.
2. Thus not all three elements met = no vio of 5th amm
3. BUT, maybe 4th amm vio 
vi. Thus the difference:
1. Incriminating testimony is the subject of the 5th amm
2. Physical evidence is the subject of the 4th amm
2. Brennan thinks the 5th amendment only applies to testimony (blood does not speak)

3. But 4th Amendment protects such unlawful withdrawing of bloods because it protects you in your person. But there is no absolute zone of privacy, but a process. So long as there is probable cause, and the process is not unreasonable, the state can do it (i.e., take blood without consent of criminal if probable cause and existence of warrant or exigent circumstances). 

a. The "overriding function of the Fourth Amendment is to protect personal privacy and dignity against unwarranted intrusion by the state." 

4. Does it vio 4th amm?

a. Ct held that yes it is a “search” b/c invades someone’s person BUT the 4th amm says reasonable intrusion is allowed and it gives a procedure to invade in a reasonable way: (1) PC and (2) produce a warrant
i. If follow the procedure then you can s/s people’s persons, houses, papers, and effects
b. Thus, ct held that there is NO categorical privacy space that gvt is precluded from
i. Rejecting Boyd!
ii. Boyd took out entire area from possible picture but now saying that CAN get into that area if do the proper procedure
c. However, here issue is that there is no warrant
i. BUT ct held that there is an exception to the warrant req – exigent cir of an emergency case
ii. Here, this qualifies as an emergency b/c possible destruction of evid if wait (alcohol can go away in blood level)
d. Hold (  this did not vio 4th amm b/c even though it was a search, it was re b/c PC and an exception to warrant applied
5. Takeaway

a. 4th amm = not a categorical zoning of personal property (Boyd) but just protects against unjustified and unreasonable gvt intrustions
i. Reaonable means follow the right process dictated in the 4th amm:
1. PC + warrant
2. PC + exception to warrant
b. And notion of PRIVACY protects pple from unjustified, unreasonable gvt intrusions
vii. Warden, Maryland Penitentiary v. Hayden, 387 U.S. 294 (1967) (Brennan): 
1. Discarded “discarded” the use of “property interests” to define searches and seizures
2. The Court shifts emphasis from privacy as property to privacy as the right to be let alone

3. Ct here stated that 4th amm is the protection of privacy, not property
a. Held that 4th the prop analysis does not ID privacy interests accurately
i. Shifts idea from “privacy as prop” to “privacy as the right to be let alone”
b. Thus, after this case, looks like the property analysis is DEAD
4. Held that the 4th amm does NOT distinguish between “mere evid” and instruments or fruits of crime or contraband b/c s/s of EITHER of these types of things could be equally invasive
5. Thus here the ct makes the following rejections:
a. Prop rights do not track privacy rights
b. And prop rights are NOT the foundation of the 4th amm
6. The 4th amm’s role is to protect privacy from unre invasions by the gvt
7. Dissent (Douglas): two zone of privacy theory:Outer zone: must have a process in place before you can get into the outer zone, which has only certain things, Inner-zone: there are certain things that the Police cannot get into by raid, by the legislators through laws, or by magistrates through the issuance of warrants

viii. Berger v. New York, 388 U.S. 41, 54-60 (1967) (Clark): Berger permits warranted intrusions into private spaces. Rejects Boyd’s view that some spaces are absolutely protected from government surveillance. Recognizes limited (reasonable) state power to engage in electronic surveillance. Permits properly specified intrusion into private and personal conversations. So implicitly rejects Boyd’s idea that there is an inviolable zone of privacy from which the state may always be excluded
1. Three closely related business: Junk Yards, Mines, Drug 

a. FACTORS? 
b. Privacy and Property—Meaning of Searches
· Two procections (1) Property Analysis and (2) Privacy Analysis. Property Analysis—custom vs. commonlaw. Privacy analysis--There is a twofold requirement, first that a person have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as "'reasonable.'"

i. The Fourth Amendment limits searches and seizures as a means of collecting evidence

ii. Since 1967, “Privacy” identifies the public interest in freedom from (unreasonable) evidence collection 

iii. Since 2012, property interests have also defined the public interest in freedom from state interference

iv. “Public” searches are unprotected by the 4th Amendment and so are automatically lawful

v. They do not require a warrants or the exclusion of evidence

vi. Only searches of “private” interests are covered by the Fourth Amendment 

vii. They generally require the government to obtain a warrant based on probable cause before searching

viii. The constitution protects only those things and places that a person seeks to preserve as private
ix. Katz v. United States (1967) (J. Stewart) 4th Amendment, Meaning of "Search", Relationship between Privacy and Property, Electronic Communication, Diverge from pure tangible property
x. Issue:

1. Was the electronic recording of the telephone conversation in the telephone booth a "search and seizure" under the 4th Amendment?

2. If it was, was the electronic surveillance conducted in a Constitutionally permissible way?

xi. Facts:
1. Convicted of transmitting wagering information in violation of federal statute

2. At trial, Government was permitted to introduce evidence of the petitioner's end of telephone conversations, overheard by FBI agents who had attached an electronic listening and recording device to the outside of the public telephone booth from which he had placed calls, over the objection of Petitioner. 

xii. State’s Argue: There was no physical invasion here, just listening to his voice with mic outside the booth ( Ct Rejects
xiii. D Argue: He has a re expectation of privacy in the phone booth b/c he SHUT the door so that anyone standing outside would not be able to easily hear.
xiv. First, ct nailed it in further by rejecting the Trespass Doctrine (that 4th amm is about prop interests) by referencing Warden

1. Held that prop interests are NO LONGER consti protected under the 4th amm
2. But then left with the question with what IS protected under the 4th amm
xv. Analysis:
1. Issue #1

a. Fourth Amendment is not a general constitutional "right to privacy," but only protects against certain Government intrusions which may protect privacy, but privacy is not all. 

b. General privacy is not protected by the federal government, but by the states. 

c. Although the phone booth is glass, and individuals can see whom is in it, the phone booth contains a door and when someone closes it, they expect privacy and may rely on the protections of the Fourth Amendment. For "[o]ne who occupies it, shuts the door behind him, and pays the toll that permits him to place a call is surely entitled to assume that the words he utters in to the mouthpiece will not be broadcast to the world. To read the Constitution more narrowly is to ignore the vital role that the public telephone has come to play in private communication. 

d. Court rejected the Government's argument that the 4th amendment only protected searches and seizures of actual property, and stated that "we have expressly held that the Fourth Amendment governs not only the seizure of tangible items, but extends as well to the recording of oral statements, overheard without any 'technical trespass under . . . Local property law.'"

2. Issue #2

a. Although the Government's actions were narrowly tailored and precise enough to only obtain information from their subject, the fact is that "this restraint was imposed by the agents themselves, not by a judicial officer." They were acting outside the check of the court 

b. The purpose of obtaining a judge's approval is to ensure a check of power between the police and the citizens

xvi. Rule:
1. Because a device does not "penetrate" the property of the individual, does not have constitutional significance when determining whether there was a 4th amendment violation. 

2. In the absence of a judicial safeguard approving the search warrant and monitoring the police activity, there has never been a sustained search upon the sole ground that officers reasonably expected to find evidence of a particular crime and voluntarily confined their activities to the least intrusive means consistent with that end. 

3. Searches without warrants are unlawful despite the fact that they show probable cause because the Constitution requires, the deliberate, impartial judgement of a judicial officer be "interposed between the citizen and the police." 

4. Searches conducted outside the judicial process, without prior approval by judge or magistrate are per se unreasonable under the 4th Amendment--outside a few specially defined exceptions, not occurring here. 

xvii. Holding:
1. (1) Government's action of listening to and recording the petitioner's words "violated the privacy upon which he justifiably relied while using the telephone booth" and thus is a "search and seizure" under the 4th Amendment

2. (2) Electronic surveillance of a telephone booth requires the police officer to obtain a search warrant from an approved magistrate judge. Since the police officers failed to do so, their search and seizure of the telephone conversation violated the 4th Amendment. Thus, petitioner's conviction was reversed. 

xviii. Concurrence: HARLAN (very important, Miller says his analysis becomes law): 
1. TEST: Understanding of the rule is that "there is a twofold requirement, first that a person have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as "'reasonable.'" 
a. Subjective and objective test.  

i. (subjective):Only a right to privacy as actually manifested based on the target of the search. 

1. Its not JUST that you seek to keep stuff private (sufficient under Maj view), but that you actually keep stuff private
a. You must manifest your expectation of privacy
2. What a person knowingly exposes to the public is NOT private. Person must seek to preserve it as private and be successful at it
a. Did agree with this part of the majority
3. Harlan’s concurrence talks in terms of OUTCOMES, not conduct.
4. Ex) you go to close window but don’t close it fully. Even though you SOUGHT to keep privacy, you FAILED to do so b/c I can see through it. = no protection
5. Thus, this is about success
a. Req FULL secrecy, anything else = NOT meet prong thus not afforded right to privacy
b. Ex) If don’t keep cops from seeing then ok for them to look
ii. (objective): Expectations that society is prepared to recognize as "reasonable"

1. Empirical understanding and a normative understanding

2. Normative--raises worry that people don’t like developing constitutionalism 

i. AND that expectation is one that society is prepared to recognize as reasonable (objective) 
1. Is your “expectation of privacy” re? ( To answer this, one factor to look at is WHERE hiding it b/c certain places afford more protection than others [where property comes in]
2. Zones of Privacy After Katz  ( The expectation of privacy is less re the greater distance you are from home
a. Home ( DEF get 4th amm protection b/c expectation of privacy is DEF re here.
i. WHOLE home is automatically private!
ii. Where get MOST privacy
b. Curtilage ( Usually expectation of privacy re here too
i. Area surrounding home
ii. How do you know if it constitutes “curtilage?” ( Four Curtilage Factors (Dunn Case)
(1) Proximity to the home
(2) Inclusion within an enclosure surrounding the home
(3) The uses to which the area is put
(4) Protection from observation by a passersby.
iii. Where get LOTS of privacy
c. Open Fields ( NO 4th amm protection b/c expectation of privacy here is unreasonable.
i. This is true even if the “open fields” is part of your property
ii. Cops can go wander around this area, no protection
iii. Where get NO privacy
3. Thus, Oliver Case tells us that home v. open fields = bright line rule. Cops will not have to guess whether they can search around in an open field.
4. Ex) Leave booth and walk out in public and in order for no one to hear you, you whisper. So meets prong 1 (manifest expectation of privacy) BUT still no right to privacy that is protected by 4th amm b/c in open field = fail prong 2 (obj test).
2. Conversations in open not protected from being overheard because there is no expectation of privacy

3. Key fact here is that the booth is temporarily private place whose "momentary occupants' expectations of freedom from intrusion are recognized as reasonable."

4. "for reasonable expectations of privacy may be defeated by electronic as well as physical invasion."

xix. Dissent (BLACK):

1. The court's reading of the Constitution does not comport with its actual language and should not rewrite it to "bring it into harmony with the times" and thus reach a result that many people believe to be desirable

2. The Fourth Amendment protects searches and seizures of tangible things. "A conversation overheard by eavesdropping, whether by plain snooping or wiretapping, is not tangible and, under the normally accepted meanings of the words, can neither be searched nor seized."

3. Wiretapping is a form of eavesdropping which is an historical method which at common law is a nuisance. The framers were aware of this practice, yet did not mention it in the constitution. 

4. Previous cases upheld the constitutionality of eavesdropping
xx. How is Harlan’s view diff from Maj view?
1. Maj said 4th amm protects people, not places. 
2. Harlan states that places AFFORD certain protections to the people so that where you are affects the reasonableness of your expectation of privacy 
a. Thus, protection of people THROUGH places
xxi. THUS big Takeaway
1. If something falls WITHIN the 4th amm then that means it considered a “search or seizure” and you have 4th amm protection so cops need PC + Warrant to make it re. BUT if falls OUTSIDE the 4th amm then it is NOT considered a “search or seizure” and police can s/s as they please.

2. How to know what falls WITHIN and OUTSIDE? ( Katz tells us that it all depends on whether or not you have a right to privacy
a. Contours of 4th amm are charted by your right to privacy. We know whether you have right to privacy by looking at if meet two prong test
i. Thus, the Katz Test tells us what is privacy (4th amm protection) and what is not private (no 4th amm protection)
b. Ex) If cops are in open field = never going to meet 2 prong test (b/c will fail prong 2) so you have no right to privacy here = not 4th amm protections here.
c. This applies to ALL s/s (whether tangible or something like eavesdropping) 
c. Curtilage:

i. U.S. v. Dunn: Curtilage presents expectation of privacy

1. The area within the curtilage is identified by:

2. Proximity to the home

3. Inclusion within an enclosure surrounding the home

4. The uses to which the area is put

5. Protection from observation by passerby

d. Overflight Cases 

· Reasonableness is determined by the legitimacy and the intrusiveness of the search. Reasonable expectation of privacy in the home, but not in the open fields. But there are various zones of privacy, (1) home (most private )(2) curtilage (higher privacy) or (3) open fields (no privacy). This is a bright line test, but curtilage brings an expectation of privacy question. Curtilage is identified by the (a) proximity to the home, (b) inclusion within an enclosure surrounding the home, (c) the uses to which area is put, (d) protection from observation from passersby. 
· Is the place form which overve objects “open to the public”

· Test=Probability or legality/legitimacy?

· Intrusiveness of Surveillance

· “Available to senses” theories

· Magnification

· Otherwise detectable movements, events, or entities

· “Exposure” / “out in public domain” theories

· Consent 

· Assumption of risk 

· Making information available to third parties

· Personal dignity as limitation on informational secrecy
i. Basics
1. These cases push on the second prong (objectively reasonable) as to curtilage AND what does “reasonable” really mean?
a. Usually there is a re expectation of privacy with the curtilage, but sometimes one can peer into the curtilage.
b. Ex) D put a fence up but if the house is right next to a hill and someone can go up hill and look over fence, then no re expectation of privacy
2. So with that being the case, there is a concern for not just peering over but applying more intrusive searches when using sensory enhancing devices like: binoculars, search lights, drones, helicopters, drug sniffing dogs, etc.
3. In these cases asking: 
a. if cops fly OVER curtilage to search….is such a search too intrusive to be considered “reasonable” so that D still has re expectation of privacy from that.  Or is it NOT too intrusive, and thus legitimate so this type of search is reasonable and, thus, D have no re expectation of privacy from that?
4. The three diff stds as to how to balance objectively reasonableness v. intrusiveness [sliding scale]
a. Empirical – possibility of public access to surveillance place or tech 
i. Justifies highly intrusive searches b/c calls them “reasonable” as long as it is POSSIBLE that public COULD be in the same place as cops
ii. If ONE PERSON of the public could do it then cops can too = super broad
b. Customary – frequency of public access to surveillance place or tech 
i. Justifies moderately intrusive searches b/c calls them “reasonable” as long as cops are somewhere that public IS and doing what the public IS doing.
ii. Not only ONE person, must be more than that.
c. Normative – proprietary of public access to surveillance place or tech
i. Justifies searches b/c calls them reasonable as long as cops are somewhere that the public OUGHT to be
5. The scope of “reasonableness” so as not being “intrusive” gets broader as go from Normative to Empirical
a. Normative offers MOST protection on privacy and Empirical offers the least
b. The “reasonableness” expectation to be protected from intrusiveness decreases as go up the scale
6. Ex) Looking into window
a. POSSIBLE that public COULD look in ( under this std, cops can do it
b. May be frequent/customary that public does this ( under this std, cops might be able to do it (can argue that can)
c. Normatively, public OUGHT NOT to do this ( under this std, cops should not be able to do it
ii. Approach for Prong 2

1. Place
a. Where hiding things and is it re to expect privacy there?
b. House? Curtilage? Open Field?
i. Def re to expect privacy in home, usually re to expect privacy in curtilage, not re to expect privacy in open field
2. How intrusive is the search?
a. This is where the standards (empirical, customary, normative) come into play – each side argues a std and the ct has to decide which to apply.
b. The state usually argues the one that will most likely get the s/s okayed.
i. Ex) If it is a highly intrusive search then state will argue to have an empirical analysis and would not want the ct to select the normative std b/c it is unforgiving. 
c. If the answer to place question is home well (
i.  Higher expectation of privacy the closer you are to home so that even minimally intrusive searches are frowned upon near home
ii. Thus, ct will likely use the harsher, Normative std
iii. Florida v. Riley (1989) (J. White) (plurality)4th Amendment, Meaning of "Search", Relationship between Privacy and Property, Extension to State, Public navigable airspace
iv. Issue: Can the government surveil a property that is partially enclosed by employing the means of a helicopter?
v. Facts:
1. Two sides of the greenhouse were enclosed, the other two ere not, but the contents were obscured from view because of trees, shrubs and the mobile home, 

2. 10% of the roof was missing, some of it was partially translucent others opaque

3. Officer got tip about marijuana field, couldn’t see it from the road so got a helicopter and flew over the greenhouse from 400 ft which from the naked eye could see the marijuana 

4. From this observation a warrant was obtained, the marijuana was seized, and individual was charged with possession of marijuana in violation of Florida law. 

vi. Analysis:
1. Court relied on California v. Ciraolo (1986) which held the surveillance of a house by an officer with a fixed wing aircraft at 1000 ft altitude that allowed the officer to see with the naked eye marijuana was being grown, is not a violation of the 4th amendment because in an age of public air-ways the observation with the naked eye at that altiude could be made by anyone and is not protected--even though the plants could not be seen from the streets and the yard was part of the curtilage of the property. 

2. The helicopter was flying at 400 ft and analysis may have been different if flying the helicopter at that limit was contrary to law or regulation, but officer complied with all commercial laws and thus any member of the public flying a helicopter in the area could have made that observation. 

vii. Rule:
1. If a police officer uses a commercial flying craft in accordance with the requisite laws and regulations prescribed to the general public, and using that aircraft at sufficient altitude makes an observation with the naked eye that the individual being surveilled is violating the law, that is not a fourth amendment violation because any member of the public could have made that observation if they were flying in the area. 

viii. Factors:

1. Complying with commercial aircraft law

2. Is flying the device sufficiently rare in those parts

3. Did the flying device interfere with respondents normal use of the individuals property or curtilage
ix. Holding: No fourth amendment violation, because the property was subject to viewing from the air and the police employed a technique that normal citizens may have done and observed the behavior 

x. Concurrence: O'Connor
1. State bears the burden to prove "whether the helicopter was in the public airways at an altitude at which members of the public travel with sufficient regularity that Riley's expectation of privacy from aerial observation was no 'one that society is prepared to recognize as "reasonable." ' "

2. Need more 

xi. Dissent: Brennan (joined by Marshall and Stevens)
1. The police officer's vantage point was afforded to him by the helicopter, a piece of machinery very few individuals have the privilege of obtaining for such an activity

2. Burden of proof of determining the regularity of flight patterns over the area and type of craft is on the State because they have the information

e. Drug Sniffing
i. Florida v. Jardines (2013) (J. Scalia) (plurality)4th Amendment, Meaning of "Search", Relationship between Privacy and Property, Extension to State, Resurgence of Property
ii. Issue: Is using a drug sniffing dog on homeowner's porch a "search" within the meaning of the Fourth Amendment?

iii. Facts:
1. Detective obtained tip of illegal marijuana growth in Defendant's home. DEA and Police sent joint surveillance to Defendant's home 

2. Detective 1 approached Defendant's home with Detective 2, a trained canine handler, and his drug sniffing dog. 

3. The dog indicated the smell of illegal odor of narcotics at the Defendant's property, on this basis Detective 1 applied for and received a search warrant to search the Defendant's residence. 

iv. Analysis:
1. Property concerns are not the sole concern of the 4th amendment, as indicated in Katz, but it does not subtract that essential protection. Thus, physically intruding on persons, houses, papers, or effects a search has occurred within the meaning of the Fourth Amendment

2. Officers were gathering information and did so by physically intruding on the area belonging to Defendant and surrounding areas--curtilage of house. And were occupying that area not explicitly or implicitly permitted by the homeowner

3. Trained dog on property is not a custom in the area and was thus not licensed. Could have knocked on the door. 
4.  Property analysis: the doorstep and path, even though part of the curtilage, are generally accessible through an “implicit license” to potential visitors except those who:

a. Stray off the front path

b. Stay too long in the garden

c. Enter for an investigatory purpose
5. Property analysis operates as a methaphor to determine the scope fo the right to exclude the government. See Byrd v. U.S. (Kennedy Majority) and Capenter v. U.S. (Kennedy, Dissent)

6. Property analysis is a substituted for a normative analysis of the police and policing 
v. Test
1. Is the area constitutionally protected?

2. Was the search or seizure accomplished through an unlicensed/illegal means?

3. Don’t need to shield eyes of things in open public, but cannot set his foot upon his neighbor's property without his neighbors permission or custom implied from the habits of the country 
4. If the police search certain types of property (houses, papers, and effects) the fourth Amendment applies

5. If there is no property interest implicated, only then do we turn to katz’s privacy analysis
vi. Holding: Yes, it was a fourth amendment violation because it was an area protected by the 4th amendment and the police had not license or authority to perform this function. Therefore, they were trespassing on the person's property without a warrant, thus a search in violation. 

1. Just what property customs 

vii. Concurrence: Kagan (Ginsburg and Sotomayor)
1. Police came to the house with a super sensitive instrument that helped them perceive things they could not through unassisted means. Thus, a trespass

viii. Dissent:Alito (Roberts, Kennedy, Breyer)--property/common law define
1. Using a dog for a lawful means that then detects narcotics is not illegal and there is no authority for the court's proposition as such. 

2. Odors emanating from home is not reasonably protected for privacy, and can be detected by a reasonable person or a dog that passes by 
3. Common law property concepts define the limits of the right to exclude

a. So the general easement to use the path does not change based on the investigatory purpose of the pedestrian (or dog)
4. Drug Sniffing Dogs
a. When dog is alerted (b/c smells drugs) this suffices as PC

b. This is a sensory enhancing device = makes search more intrusive
c. BUT where devices merely enhance sensory perception and facilitates surveillance that otherwise would be possible without the enhancement (drug sniffing dog here)( then the 4th amm is NOT implicated 
i. Thus, cops can wander around ANY public area with a drug sniffing dog (ex – airport) 
5. Apply Katz Test [have to do this test with two diff “places” – the home where the weed is and the curtilage around the home where the dog is sniffing
[NOTE: ct did not REALLY go into detail with the privacy analysis b/c switched pretty quick to property analysis (below), but professor went through it just so we would know how to approach/what argue are]
a. Home

i. Prong 1 = satisfied b/c D has weed INSIDE the house.
ii. Prong 2 – re expectation?
1. Place – Inside home so def re expectation of privacy there
2. Intrusiveness – Even minimally intrusive searches here = not ok
iii.  THUS ( Yes right to privacy here protected by 4th amm.
b. Curtilage

i. Prong 1 – NO, not met b/c the dog and cop smelled it on the curtilage = D did not successfully hide it.
ii. Prong 2 
1. Place – Usually a re expectation of privacy in curtilage
2. Intrusiveness
a. Can argue that this is a highly intrusive search b/c this dog is a sensory enhancing device 

b. Can argue that this is NOT too intrusive b/c these dogs are sui generis ( They ONLY say whether there is contraband or not, can only detect criminal activity. They do not detect other random, private details.
i. Dogs won’t show if you are in shower or not. Just says if there are drugs in there or not.
3. So depends on which argument ct decides to go with (didn’t decide here b/c didn’t really full on go through)
a. BUT regardless as to whichever level of intrusiveness it finds, ct could still say that search was re and not too intrusive if use:
i. Empirical std by saying that the cops were where any public person COULD be (girl scouts go up to your porch etc)
ii. OR customary approach too (frequently solicitors etc come up to your porch)
iii. Thus ( There was no privacy right on the curtilage so what the cop did was reasonable.
6. HOWEVER, ct really just grazed privacy issue and instead switched to prop analysis

a. But what about Warden???
i. In Warden said prop analysis is dead and replaced by privacy analysis 
ii. Well the ct here ignores this and does not cite Warden
b. Ct held that property analysis didn’t go away, just added the privacy analysis WITH the property analysis
i. When do you go through property analysis? (  when case involves some sort of physical intrusion on houses, papers, effects, and persons ( THAT is the trigger
ii. [EXAM] ( If the above is triggered then know that there is two steps, have to go through [1] property analysis and then [2] privacy analysis 
c. Ct determined the scope of the 4th amm (to see if D was protected by it) by way of the trespass analysis
i. If the “intrusion” is on houses, papers, effects, or persons then that is EXPRESSLY provided for in the 4th amm = the 4th amm protects s/s of these particular things.
ii. Here, cops searched D’s house which is a constitutional protected area
1. If it is held that there is a “physical intrusion” on this constitutionally protected area then that is deemed a “search” under the 4th amm = falls WITHIN 4th amm protection so must have Warrant + PC.
2. Note: here likely that the focus is not on the interference with the house, but mostly with the interference of the curtilage
d. How to decide if it is a “physical intrusion” ( Societal property expectations– ask what is the customary expectations of public
i. There is an implied license for people to approach the door (But, note that only on the beaten path up to porch/door, no one has license to go off beaten path)
1. Customarily expect this to be used by like girl scouts, etc
2. Do not customarily expect cops with drug sniffing dogs to use th physical intrusion
a. Scalia (maj opinion) thinks that if it was a cop without a dog then more like girl scouts BUT the adding of the dog = more intrusive. 
ii. Hold (  physically intruded D’s property interest. Thus, it is considered a “search” within 4th amm protections so cop needed PC + Warrant to do this – which he did not.
7. Thus, D had no re expectation of privacy, but did have a property interest which put this WITHIN the 4th amm
IV. Knowingly Exposed, Assumption of Risk
· Under Katz “what a person knowingly exposes to the public. . .is not [private].” 
· In White, a speaker bears the risk his companions may be reporting to the police
IV. US v. White (White)  – Cops are trying to catch drug dealer so cops get dealers buddy to become a snitch and sets up a seires of stings. One sting had cop in closet while they were talking. Another sting was having snitch wear a wire while they were talking in DEALERS home.
IV. There is no functional difference between speaking to a snitch and a police with a wire. 
IV. Hold: No fourth amendment violation, the use of the recorder is more accurate and sufficiently analogous to using an informant to testify about the conversations they had or using an undercover agent. 

IV. Df assumed the risk that the "friend" would spill the beans and there is no distinction between it being a "spy" or a "friend" who spills the beans because they are both giving up the information and the tape preserves the information more accurately. 
IV. Subjective Prong
IV. Actual expectations unimportant

IV. “Our problem is not what the privacy expectations of particular defendants in particular situations may be or the extent to which they may in fact have relied on the discretion of their companions” (Allen 371)

IV. Objective

IV. Case turns on what expectations are reasonable or “justifiable”

IV. “Our problem, in terms of the principles announced in Katz, is what expectations of privacy are constitutionally “justifiable”(Allen 372)

IV. Social stds might be that re to expect privacy when talk to best friend, but that won’t save you for when you knowingly exposing info to public
IV. Thus this is a BIG move by ct b/c even though trying to keep it secret, if knowingly expose to third party (EVEN IN OWN HOME!) then fail prong 1 = no 4th amm protection.
IV. So moral of story – basically watch who you are talking to.
IV. Also, thinks that this is not crossing the like b/c this is GOOD EVIDENCE! It is accurate and reliable.
IV. No nearsay of snitch, we are convicting D on his OWN testimony
IV. Thus, here maj ct is valuable evidentiary value over privacy concerns
IV. Dissent (Douglas): Douglas argues that is a qualitative difference between eavesdropping and electronic monitoring

IV. Recently, the Court has worried more about quantitative differences between ordinary surveillance and electronic monitoring (compare Knotts and Karo with Carpenter)

IV. Dissent (Harlan): Harlan, remember, coined the two part test in Katz. Now insists that second prong is normative

IV. Two issues

IV. Quality of intrusion (greater if electronic monitoring)

IV. Risk analysis is not merely an empirical inquiry

IV. Operates against backdrop of law (what may state do lawfully?)

IV. Court not only “reflects” but “projects” these laws and customs

IV. So risk analysis has normative content built in

IV. Relationship with government

IV. What we expect in a free society is not the state’s unlimited right to use informants

IV. Instead, expect bugs based on warrants

IV. Should look at to societies expectations and determine "whether under our system of government, as reflected in the Constitution, we should impose on our citizens the risks of the electronic listener or observer without at least the protection of a warrant requirement." 

IV. Test: balance the nature of the practice and the likely extent of its impact on the individuals sense of security balanced against the utility of the conduct as a technique of law enforcement 

IV. Should get a warrant, the warrant procedure would not abolish electronic eavesdropping but interpose the judicial process and redistribute the privacy risks throughout society in a way that produces the results the plurality opinion ascribes in On Lee. 

IV. "It would not prevent public officials from engaging in the practice unless they first had probable cause to suspect an individual of involvement in illegal activities and had tested their version of the facts before a detached judicial officer." 

IV. Court's analysis must be normative and have a risk analysis built in. Should just get a warrant
IV. Assumption of Risk/Abandonment

IV. CA v. Greenwood (White) (Assumption of Risk) – D engaged in narcotics in home. Cops get tip. Cops surveillance of house and then ask garbage man to deliver D’s garbage to cops. D leaves trash on curb for garbage man to pick up. Garbage man gives to cops. Cops look through and find evid of drugs.
IV. Proc. Posture: Cal superior court upheld precedent that determined warrantless garbage searches violated Fourth Amendment and Police wouldn’t have had probable cause without for that garbage search. Court of appeal affirmed. Cal Sup. Court denied petition for review. Scotus granted cert and reversed

IV. Analysis:
IV. Plastic Garbage bags on the street are readily accessible to animals, children, scavengers and snoops 

IV. Respondents placed the garbage on the curb for the express purpose of conveying it to a third party 

IV. Three rationales

IV. Risk (possibility of exposure)

IV. Legitimacy (empirical—if anyone else can get into it so can police) Or 

IV. Abandonment (Df's express purpose was to convey [the trash] to a third party")

IV. Rule: Warrantless search and seizure of the garbage bags left at the curb outside the Greenwood house would violate the Fourth Amendment only if respondents manifested a subjective expectation of privacy in their garbage that society accepts as objectively reasonable.

IV. Expectation of privacy does not give rise to 4th Amend protections unless society is prepared to accept that expectation as objectively reasonable

IV. Holding: No 4th Amendment protection for garbage bags on the street. 

IV. Dissent (Brennan): Worried about the practical privacy concerns that lack of judicial oversight when government/police can obtain information without a warrant. 
IV. Says that you cant search the garbage until the bag has been opened. If the bag is sitting on the sidewalk, then you have an objectively reasonable expectation of privacy 

IV. Government needs warrant to rummage 

IV. Rejects risk (only reasonable if actual exposure

IV. Legitimate only if warrant

IV. No abandonment until garbage dump (mail example)

IV. Knotts & Karo
IV. Both of these cases turn on the place of surveillance and the limits of enhancement

IV. Is there a privacy interest in the beeper being in the car? Is the beeper of such sophisticated technology 

IV. Knotts: if the police could legitimately view the area, then there is no search (open fields)

IV. Karo: it is important that the beeper is inside the house, A search occurs when technology gets information that is inside the house

V. Information Privacy & 4th Amendment 
a. Kyllo v. United States (2001) (J. Scalia): 4th Amendment, Information, Privacy and 4th, 3rd party doctrine and government directly snooping, Privacy Argument
i. Facts: Df was suspected of growing Weed in his home, which required high-intensity lamps that emit heat. US. Dept of Int. officials, without a warrant, used a thermal scanning device to find out if the house emitted more heat than the surrounding areas and where the heat could be coming from. They found it was in the garage. With testimony of informants, thermal imaging scan, and utility bills, a Magistrate judge issued a warrant. Petitioner was indicted for marijuana manufacturing
ii. Proc. Posture: unsuccessfully moved to repress evidence seized from home. 9th cir. Remanded for evidentiary hearing. The Dist. Court found the imaging device "is a non-intrusive device which emits no rays or beams and shows a crude visual image of the heat being radiated form the outside of the house" the device cannot be used to penetrate walls or windows to reveal conversations or human activity. Dist. Ct. reaffirmed its denial of motion to suppress. 9th initially reversed, but then withdrew that opinion and affirmed
iii. Analysis: Pointed to Katz and stated that we must take into account developing technology and the fact that information was only obtained by picking up waves "off the wall" and not through the wall is a mechanical interpretation/application of the 4th amendment. There was a heightened subjective expectation of privacy because they were in their home and excluded people. There was also an objective expectation of privacy because it is the home, which is protected, and the tool can get information within the walls of the home—revealing intimate details. 
iv. Rule: Any information regarding the interior of the home that could not otherwise have been obtained without physical "intrusion into a constitutionally protected area" constitutes a search--at least where the technology in question is not in general public use. In the home, all details are intimate details, because the entire area is held safe from prying government eyes. Whereas commercial property/complexes may not have that privilege. See Dow Chemicals, 476 U.S. at 238. 

v. Holding: (1) the information obtained by the thermal image was the product of a search and is presumptively unreasonable without a warrant. 

vi. Dissent:(J. Stevens): This camera was a passive off-the-wall recording of information and heat, like aromas, can be observed by the casual passerby

b. This Case:
i. Reaffirms the Katz test and warrant requirement for searches of the home

ii. Karo and Kyllo draw a bright line around the home, in contrast with movement in public

c. Note: Here only ran through Katz Test, and not property interest analysis (Jardines)
i. Reason is that ( Prop interest analysis was not triggered b/c here cops did not physical intrude on houses, papers, effects, or persons since they are in the street searching. There was no physical intrusion on curtilage or home.
d. United States v. Jones (2012) (J. Scalia) 4th Amendment, Information, Privacy and 4th, Property/Trespass Analysis
i. Issue: is using a GPS device to track a vehicle a search and seizure under the 4th amendment?

ii. Facts: Government suspected the Df of trafficking in narcotics and made target of a joint investigation between FBI and D.C. Metro Police. Officers use investigative techniques, and obtained a warrant to use an electronic tracking device on a vehicle registered to Df's wife, the warrant authorized installation of the device in D.C. within 10 days. On 11th day, the GPS device was installed on the car in Maryland. Gov't does not argue compliance with the warrant, but that it was not needed. Based on the GPS device, the Government obtained 2,000 pages of information which was used to place the Df at the location of a drug stash house. That information was used to indict the Df on a conspiracy charge

iii. Analysis: Need not address the concerns in Katz. "At bottom, we must 'assure preservation of that degree of privacy against government tht existed when the Fourth Amendment was adopted. As explained, for most of our history the Fourth Amendment was understood to embody a particular concern for government trespass upon the areas ("persons, houses, papers, and effects") it enumerates." Katz did not repudiate that understanding but established an additional means of 4th amendment analysis. 

1. How does Scalia deal with knotts and karo?

a. said there was no trespass because the government got consent from someone else to put the "beeper" somewhere which was then handed over to the "bad guys"

b. What is the property analysis Scalia contemplates in Jones versus the Property rights in Jardines?

i. A car is an “effect,” and so any interference with the car is a trespass

c. Trespass analysis

i. A car is an effect and placing the GPS on the car is interference with the effect, thus a search within scope of 4th amendment. 

iv. Holding: A vehicle is a person's "effect" as defined under the Constitution and the Government's installation of a GPS device on a target vehicle, and its use of that device to monitor the vehicles movements, constitutes a "search." Scalia framed the issue as "The government physically occupied private property for the purpose of obtaining information." By this, he determined it was a physical intrusion. 

v. Concurrence (Sotomayor): "The government usurped Jones' property for the purpose of conducting surveillance on him, thereby invading privacy interests long afforded, and undoubtedly entitled to, Fourth Amendment protection." 

1. Normative approach

a. Focuses on the role of the police in society

b. Because GPS monitoring dangerously alters the relationship between individual and government, this type of search needs 4th Amendment scrutiny

vi. Dissent (Alito): Perform Katz test and avoid property analysis. The GPS monitoring is readily available and is what someone could witness. 
e. In Knotts/Kyro the beepers there were fairlyl low tech, cops still had to follow the car so can keep the bloop circle screen going. BUT the GPS here = more sophisticated and cheaper – cops can just sit in office and ask companies to forward data to them.

f. Sotomayor and Alito articulate worry about this – how increased use of tech will affect privacy

i. Alito’s solution – do NOT use property analysis, just do Katz Test
ii. Sotomayor’s solution – use both tests BUT we need to fix how we analyze the re expectation of privacy under prong 2 of Katz Test
1. Soto said sure Scalia, we can do the prop test as well, BUT that won’t really come to play in this digital world b/c no need to physically place it = prop analysis won’t be triggered. Now can just call a comp and get that info (cell phone comp etc) so we need to fix our analysis on THAT worry.

2. We, the cts, need to fix Katz Test and adjust to this tech world

a. Alito argues sure we need to fix Katz Test but that is up to the leg (b/c better at dealing with this) to fix, not the cts.

g. Major Debate: Re expectations determined by cts (normative) or the leg (empirical)

i. Sotomayor takes a normative approach – GPS monitoring dangerously alters the relationship between the indiv and the gvt so we need a diff level of 4th amm scrutiny

1. She thought in this tech age, it is hard not to “voluntarily” give info when using tech.

2. Thus, if we think of re privacy as just trying to keep stuff secret v. voluntarily disclosing it then will lead to less privacy b/c you can be “voluntarily disclosing” stuff now just by choosing to carry a phone.

a. Not trying to hide stuff but also not trying to expose stuff

3. Note: the voluntarily disclose stuff is under Prong 1 – so looks like the weight of data under the re prong is collapsing the subj manifestation prong – thus, Katz analysis might not be able to help us in this new age. We need to adjust it.

ii. Need to rethink Katz test and the Third Party Doctrine.
h. Notes after all of the above Privacy/Property Cases

i. Steps to Follow

1. Ask, what is the object that the cops are searching for?
a. If it is a “person, house, paper, or effects” then apply property/trespass analysis (Jardines and Jones)
2. If object is not tangible (one of 4 things) or property analysis is a bust, then do Katz Test
a. Prong 1 – subj manifestation of expectation of privacy?
i. If no then = does not fall within 4th amm = no constitutional protection
ii. If yes, move on.
b. Prong 2 – is the expectation of privacy reasonable? Three Considerations when evaluation reasonableness (
i. Place of surveillance (Katz)
1. Is the place entitled to heightened protection?
a. Home – highest heightened protection
b. Curtilage – re high heightened protection
c. Open filed – no protection
ii. Intrusiveness of surveillance 
1. Intrusive = Sensory enhancing devices 
a. Diff levels of how intrusive
i. One way to figure out the level – ask, does the public generally have access to that tool?
ii. ex) Heat imaging tool in Kyllo = no public generally does not have access to that.
iii. If it is a tool that only a spy would use then it is  more re for public to expect that gvt won’t use such crazy spy gear to spy on us etc.
iv. High tech searches can be VERY intrusive, especially upon highly protected private areas like home (Kyllo)
2. Not as Intrusive = Exposure to public/assumption of risk (White/Greenwood)
a. If you knowingly expose to someone and assume that risk then not as intrusive
i. Third Party Doctrine (White)
ii. Knowingly expose closed container so = abandon, assume risk that someone or something could reveal the contents (Greenwood)

iii. Object of search (what surveillance can turn up)
1. We worry about what kind of stuff this type of search can turn up
2. Tool = Sui generis (like drug sniffing dog) – then not as much of a worry (Jardines)
3. If heat imaging device – then can reveal more personal stuff than just the criminal stuff = worry more (Kyllo)
4. Plain feel doctrine

i. Electronic Surveillance 
· There is a reasonable expectation of privacy in metadata that reveals an individual’s movements over a period of time. 
j. Content v. Metadata
i. Metadata – web addresses, locations, phone numbers (Smith), how long call lasts, time calling etc
1. Some think DOES NOT fall within 4th amm, no privacy right to this stuff b/c knowingly expose it to ISP or cell phone providers. 
a. So cops can get this without warrant + PC b/c of the Third Party Doctrine
b. However, Graham below disagreed
2. Smith case – cops used a pin register to find out the phone number D dialed. Ct held that still had no expectation of privacy b/c in old days would tell operator to dial and then assume risk that she will tell third party – should be the same even if use diff tools.

a. Thus, phone numbers (form of metadata) are not re considered private

ii. Content/Data– the content of your convo either over the phone (Katz), e-mail, etc
1. Some think this DOES fall in 4th amm b/c expectation (subj and re) that convos private 
2. BUT there is an argument that if you sign a privacy agmt with provider that allows them to access your content then = knowingly expose = Can use Third Party Doctrine to state that DOES NOT fall within 4th amm.
3. Miller case – When you go to the bank and give them your business details, even though bank says will keep info private, they will not keep it private amongst the bank employees. Thus, knowingly exposing = use Third Party Doctrine to find that no expectation of privacy for this info
a. Under this case, find that giving info to a provider even if they say they will keep I limitedly private means you have NO expectation of privacy. Cops can get this without PC + Warrant.
k. Case Regarding Content
i. US v. Warshack (6th cir) – male enhancement supp, found out meds and ads were fake. Prosecuted for fraud. Cop got owner’s emails by asking his ISP provider to store stuff that they otherwise would not store and then to give them to cops. Which they did. Owner moves to suppress evid.
1. Imp note: we are dealing with CONTENT, not with ADDRESS

2. Ct applied Katz Test

a. Prong 1 – Ct held that owner manifested expectation that emails should be shielded from outside scrutiny b/c had personal and damning stuff in those e-mails.
i. How ct viewed this is interesting…
ii. One way that owner could have ACTUALLY shielded content was to encrypt, but he did not do this.
iii. Also, could argue that this prong is NOT met since owner signed K w/ ISP provider allowing ISP provider to access info
1. Could argue that this was voluntary conveyance thus Third Party Doctrine kicks in.
2. This is Carpernter case’s view (which is currently going to Sup. Ct)
iv. However, here the ct rejects the third party doctrine so as to prohibit the search of stored data
1. Ct’s Reasoning 1 ( held that there is a DIFFERENCE between the content and the address [data v. metadata]
a. E-mail contains private content like a sealed letter given to a carrier. Thus, under trad 4th amm – carrier is allowed to access the addresses but NOT the content.
b. Issue with ct’s analysis here – ct used this argument as to SCA. But really this argument is not about stored info and thus should have argued Title III.
c. Also, issue with arguing with SCA – even if not considered voluntarily conveyed, there is also an argument that this info has been abandoned (Greenwood)
i. Ex) Leave letter in post office, there for 6 mo, has it been abandoned thus you risk post man opening it or rodent getting into it and exposing it?
d. Thus, Ct’s reasoning is not all that great here.
2. Ct’s Reasoning 2 ( Miller and Smith should NOT apply
a. Ct distinguished this case from Miller by saying that simple bus records were involved in Miller
i. Crappy argument b/c are you saying that e-mail is complex here…?
b. Also, Ct distinguishes by saying that in Miller giving it to recipient (meant to go to that person), but here, giving it to carrier (not meant to go to that person
i. Better argument
l. Cases Regarding Metadata
i. Graham case – About whether cops can get location info from cell companies that have your locations when your phone connects to the closest tower. 
1. Cell tower location info = metadata, NOT content.
2. Hold ( there is a privacy expectation in this metadata b/c tracking it is highly intrusive.
a. The length of surveillance & the involuntary disclosure are big reasons here
3. The worry ( metadata can ALMOST tell you content of the data and may even be MORE embarrassing
a. Ex) visit porn sites, etc
b. Sotomayor and Alito worry that metadata is SO revealing that no difference between that and data, and in some cases could be even MORE intrusive = may need to rethink Katz Test.
ii. Carpenter
 v. US (6th cir) – current case that is pending Sup Ct cert. Also about using info from cell towers to locate you (which is metadata)
1. Lower cts distinguish data from metadata
a. There is expectation of privacy with data (like content of convo) 
b. There is NO expectation of privacy with metadata
i. However, there is a time limit as to such surveillance being reasonable.
2. Lower cts take the view that Miller and Smith DO apply, saying that such involvement with tech/businesses still applies the Third Party Doctrine. So that if provide info to bus/through tech = voluntary conveyance = fail prong 1.
a. Hold that people generally know location is going to cell tower (see low bars on cell – move closer to a cell tower to get better connection) and they still allow such info to be communicated – thus, this is voluntarily conveyed info so cell comps can communicate it to third part (cops)
b. Lower cts held that this info is not even the individual’s to keep private, thinks that the info belongs to the ISP provider.
c. Prong 1 USED to be – did you successfully hide. Under Carpenter lower cts found that it is now – did you intentionally disclose?
i. Easy to say you did intentionally disclose to ISP providers, cell providers, etc = fail prong 1
ii. Thus, the Katz Test has widened so data stuff is slipping through = decrease in privacy with this stuff.
3. Data is the exception because it is comprehensive. . .treats data differently 

4. Balancing Test: Ease v. Intrusiveness

a. If it goes “beep beep” then can track it. But if using metadata and get it from the source that says not nearly what you did from “beep beep” and “beep beep” cant do that, then it is a violation. 

iii. Sup Ct granted cert ( Will decide either to let leg sort it out or to fix Katz Test themselves
1. Dissent: The dissenters read these contrasts as a balancing test
a. The claim that the rule is now, under Katz’s reasonable expectation of privacy prong, that courts must :

b. Determine whether the information fits the “qualitatively different” category

c. Weigh privacy interests (sensitivity of information) against costs of disclosure (arbitrariness; too permeating police surveillance)

d. (Roberts, thinks its intrusive because get everything…it is so easy

VI. Seizure
· Seizure test: how would an objectively reasonable, innocent, person respond to the police. 

· Three tests to determine whether a seizure occurs 

· “Through means intentionally applied”

· Brower v. County of Inyo (1989): Roadblock leading to collision accomplished seizure

· Reasonable person “free to leave” test 

· Florida v. Bostick (1991): measured from perspective of reasonable person

· Objective based on what a reasonable person would feel, measured from the perspective of an innocent person with reasonable fortitude 

· RULE: would a reasonable person, who is innocent and with reasonable fortitude, feel free to leave

· Non-interference with following you around is not a seizure that requires a warrant 
· United States v. Drayton (2002): free to decline questioning

· Fudges line between coercion and consent…Drayton says Hodari D. does not apply in these circumstance.
· Measured from perspective of innocent person with reasonable fortitude

· Some physical constraint of the suspect is actually achieved 

· California v. Hodari D. (1991): seized only where constraint maintained over suspect
· Seized when there is some sort of public display of authority (e.g., when speeding and police put sirens on to pull you over and you pull over)

a. There is a continuum of physical constraints from encounters, to stops, to arrests that is analyzed to determine applicability of 4th amendment 
i. Encounters are unregulated by the fourth amendment
1. No police coercion, free to leave. 
2. Mere presence of cops not a seizure 

3. Mere encounters without something more

ii. Stop and arrests are “seizures” under the 4th amendment and traditionally require a warrant issued upon probable cause

1. Not free to leave, physically constrained

2. You are not free to leave
a. Where display of authority comes in
3. When not free to decline consent
4. Submission to show of auth
a. Ex) Cop told you to stop, and you turn around hands in the air = seized. BUT if tells you to stop and you run away = NOT seized
5. Application of physical force that is intentionally implied
a. Shooting you, handcuffs, tackling you, etc
iii. Arrested—multiple items to determine if arrested
1. Berkemer—Factors (length of detention, movement of person and type of restraint)
2. Gant—Df is arrested in back of cop car in cuffs. 
3. If look like you are being taken into custody

b. Thus, cops will try to make it so that you are “Free to leave” for as long as they can until they get you to talk (give them PC) or get you to give voluntary consent.
c. Two different reasons cops pull you over
i. To give you a ticket – cops want to seize you to give you that ticket and then intrusion is over, free to leave.
ii. Investigatory stop – stop you b/c PC to give you a ticket for something but really the point is to search your car for weapons/drugs etc.
1. Have PC for ticket but NOT for search of car, thus, cops try to get you to stick around voluntarily even though technically free to leave.
2. Hope to stay within the 4th amm free zone and eventually get you to tell them something that gives them PC OR give them consent.
d. Free to leave/Free to Decline Consent Case

i. Reasonable person free to leave/Decline consent

1. Factors: (1) Display of authority/threatening presence of officers (2) Wearing Uniforms/badges (3) tone of voice/presence  (authoritative/cumpulsion) (4) physical touching (5) display of weapon
ii. US v. Drayton (Kennedy)– Brown and Drayton were on bus that stopped for gas. 3 cops came on. 1 cop is at the front watching, other two walking up and down aisle talking to people. No one is blocking aisle so could leave at any time. Cop went to Brown and asked to check his bad, Brown consented, didn’t find anything. Cop noticed two men were wearing bulky clothes but hot out. Cop asked to check his person, Brown consented, found cocaine on Brown and arrested him. Then asked Drayton if can check his person, Drayton consented, found cocaine and arrested. Drayton moved to suppress evid.
1. Note – the drugs were taped to their bodies inside trousers = pretty intrusive pat down 
2. Test: Reasonable person, who is innocent and rational, believes they are not free to disregard the police (leave or to answer the police)
a. The objective tests

i. The tests
1. Would a reasonable person think that they were free to leave?
2. Would a reasonable person feel free to decline consent to search?
ii. Who is the “reasonable person” ct is talking about?
1. The reasonably innocent person
3. Was there a display of auth by the cops that would lead a re person to feel that they weren’t free to leave or that they could not decline consent to search?
a. Ct emphasized that cops were talking in a quiet and polite tone of voice, aisles were not blocked, they did not pull out guns
i. Thus, based on this = seemed free to leave/free to decline consent
b. To Kennedy, uniforms do not make a difference as to the 4th amendment seizure analysis because the uniform is not a threatening symbol but an indication of safety

c. Only “display of auth” was just displaying their badges which is to make sure people know that they are the police
i. Is it re to think that if JUST pulling out and displaying badge then that’s a sufficient display of auth to show not free to leave/can’t decline consent?
1. Depends on where you are at. 
a. If you are at a beach = little more open/public so re to think still free to leave even if see the badge.
b. BUT if displayed in confined space (like on bus), then maybe more reasonable to think not free to leave.
ii. But, mere fact that wearing a badge = not sufficient to say not free to leave.
4. Also note that consent must be given freely. Otherwise, would need PC + Warrant.
a. True that Drayton just saw his friend get searched/arrested then he doesn’t subjectively feel free to decline consent.
b. BUT this is an obj test where the re person is a reasonably innocent person
i. Thus, no need to worry about what guilty people with drugs in trousers would do.
c. Here, can argue that cops “asked” for consent but what they were REALLY doing was command authority

i. Command Presence – Cops put off this type of presence b/c have badge, gun, etc. This type of presence allows them to control.
1. Pro: this is one tactic that can be used instead of using gun
2. Con: it convinces people that they MUST comply even though cop is technically talking with nice/polite tone and technically they are still free to leave
a. Like here, it is used to get Drayton’s consent
3. Ct assigns no constitutional significance on this and it hides the power implicit in command presence from consti view
5. This is not a “limit” case
a. Cops understand that this type of obj test gives them ROOM to act
i. Thus, smart cops see this case not as a limit case but as a permission case b/c can treat this as a “how to list” 
1. As long as I talk polite, don’t intrude exit then I can do X.
6. Thus (
a. Seizure test is objective – how would a re person have responded to cop
b. Issue ( b/c obj test then we are not asking subj questions so factors that have an imp role (like status, race, culture, etc) do not come into the picture
7. Dissent

a. Better if we require cops to inform the people that they are free to leave
i. Drayton did not realize that he was NOT seized, he thought he was seized right when cop started talking to him.
ii. Ct rejected this b/c did not want a categorical test, instead wanted a totality of the circumstances test (balancing test essentially)
iii. Thinks that the # of police officers and the air of intimidation matter as to the coercive/confrontational nature of the 

1. Pg 408 "The police not only carry legitimate authority but also exercise power from from immediate check; and when the attention of several officers is brought to bear on one civilian the imbalance of immediate power is unmistakable"

a. Souter looks to the imbalance of power
e. Submission to Authority
i. Seizures may be accomplished either by physical detention or submission by suspect
ii. CA v. Hodari D. – Guy flees, cop chases him, and during the chase, guy throws drugs away, then cop tackles. Arrested and guy is trying to suppress the evid of the drugs. Well was he “seized” when he threw the drugs, b/c if he was and there was no PC + Warrant then can’t let the drugs come in as evid
1. Hold ( you are “seized” when you are grabbed. But if you are not grabbed then you are only “seized” if you submit

a. Thus, seizures may be accomplished EITHER by physical detention OR submission by suspect
i. If cop says stop and you stop = you submitted = you are “seized”
ii. If cop says stop and you keep running = you are not “seized”
2. Note: if you are grabbed at time 1, freed at time 2, and then grabbed at time 3 again ( you are only “seized at Time 1 and Time 3 
iii. Seizure-Physical touching is per se seizure

iv. The search occurred before the unjustified seizure (tackle) because the person threw the drugs. So it is not an illegal search/seizure of the drugs

v. Was the "seizure" unjustified? If, here, the tackle was a seizure that was unjustified and the police found drugs on them, then it may be excludable evidence.
f. Physical Force Intentionally Implied
i. Intent

1. Police must intend to seize – but this is an objective test!
2. Brendlin case – the police objectively intended the means used to effect seizure
a. Cannot look at subj intent of the cops when determining if person was “seized”
b. Brower holds that police must intend to seize

c. How does this fit with the objective test in Mendenhall?

d. Brendlin’s answer: the police objectively intended the means used to effect a seizure

e. “the criterion of willful restriction on freedom of movement is no invitation to look to subjective intent when determining who is seized”

ii. Inyo case – Car chase. Cops set up barricade w/ intent stop D by getting him to crash into it.
1. During the chase = no seizure b/c not submitting
2. Seizure occurs when crash b/c physical force that cops objectively intended to seize.
g. Warrant Process

i. Generally

1. The warrant process requires a magistrate to predetermine probable cause without the bias of hindsight

a. Substantive issue (probable cause)

b. Procedural (go to a magistrate or exception)

c. Execute the warrant
2. Protects against unjustified and arbitrary searches or seizures

a. Criminal investigation is “often competitive enterprise”

i. Zealous police officers may be tempted to cheat, and do “justice” outside the rule of law

b. Warrant process permits a neutral magistrate to referee the crime fighting process
c. Magistrate provides a judicial check on executive power

ii. Executing a Warrant
1. When executing a warrant, the police balance protecting individual rights against catching criminals

a. Richards:

i. RULE So long as the officer knocks and announces their presence they may enter, and can do so by force over an objection, unless knocking and announcing their presence is dangerous, futile, or permits destruction of evidence 

1. The exception is a objective, reasonable person standard to be determined on a case by case basis. 
b. Ramirez: Need for no-knock entry evaluated using reasonable suspicion standard 
2. US v. Banks (J. Souter) – Got tip about cocaine in small apt and got a warrant to search. Cops K/A. Waited 15-20 seconds and then forcibly entered, D was in the shower. Found cocaine. Banks moved to suppress evid b/c cops waited unre short time before forcing entry.
a. 9th cir (lower ct) decided to regulate what cops do by having criteria case that distinguished between: force/unforce and exigent cir/non-exigent cir. Basically tried to draft guidelines to direct the K/A process
i. Think that the cts should control what cops do since it has to apply the test to the situation. Thus, gives cops little discretion
ii. Basically, taking it out of the hands of the cops and putting a second by second approach to K/A deal. Which the ct shall regulate.
iii. Wants stricter std for cops b/c don’t fully trust cops
b. Sup ct rejects 9th cir’s guidelines
i. Instead, this ct applied totality of the cir and re person tests b/c wanted a more flexible std that responds to exigencies/situations on the ground
ii. This gives cops more discretion since less regulated = more wiggle room
1. This ct trusts the police to decide
2. So only “constraints” on cops come from training and stuff like that
c. Rejects guidelines for how long to wait after knock before entering

d. Case-by-case analysis, court's job is to not put down clear guidelines but on-the-spot evaluation of well trained police officers (experience of the officer)

i. SCOTUS rejects 9th circuit guidelines, because the checklist is too much to follow. 

e. Rule: Wait a reasonable amount of time before forcibly enter, not reasonable about how long the defendant gets to the door but how long it would take to destroy evidence after a police knocks and announces.
3. Muehler v. Mena (2005) (J. Rehnquist) Detention

a. FACTS: person looking for is not on the premises but another premises where he is found but not detained. Whereas Mena was detained for three hours even though she was not a suspect or threatening.  About what cops get to do once they are INSIDE house. Here, there was a drive by shooting. Trace back to house with some suspect of the gang members. So got warrant to search it for weapons. Detained one suspect, Mena, in house and three others that were in house. Handcuffed Mena behind back and kept her in a guarded room for 3 hrs. During this time, got immigration service to come and ask questions –no issues.
b. Looks to Summers "officers executing a search warrant…have the authority to detail the occupants of the premises while a proper search is conducted."

c. But there is a totality of the circumstances analysis to determine reasonableness

i. The length of the detention, the severity of the detention 

d. Was the handcuff, of a bystander, behind the back a reasonable intrusion when looking for a potentially violent gangmember to protect the police?

i. Handcuff was a minimal further intrusion and was reasonable under the circumstances given the officer safety as balanced against the degree of the intrusion. 

4. General Rule 
a. When cops get into house, they can detain suspects that are also inside the house and as long as force and time detained is reasonable then that is a reasonable execution of a warrant.
i. Summers: “officers executing a search warrant … have the authority “to detain the occupants of the premises while a proper search is conducted.”

b. BUT there is no automatic right to use force while detaining
5. The Force Used

a. Handcuffs = usually low on spectrum of force

b. Ct was OK with the use of force on Mena here

i. Diff than ct in Mapps – where ct was less okay with the use of force

ii. This shows that cts have become much more tolerant of relatively low level of police use of force like the use of handcuffs.

c. Note: can detain WITHOUT handcuffs

6. Timing

a. Justification for detaining someone stops at some point

i. Dissent –  justification stopped once they did not find the shooter at the house and was radioed that found him at his mom’s house. So once found that out, why still keep Mena handcuffed?

iii. Mena treats the intrusiveness of the seizure as incidental to the intrusiveness of the search
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h. Probable Cause

· Police must have some evidence of criminal wrongdoing

· Qualitative question: how accurate and reliable must that information be?

· Court relaxed  the qualitative standard in Gates
· Not just what the police think 

· How probable must be the officer's evidence of wrongdoing?

· Aguilar v. Texas (1964): magistrate responsible for making her own determination of probable cause independent of officer, based on evidence presented in affidavit 

· Brinegar v. United States (1949): facts “sufficient…to warrant a man of reasonable caution in the belief that an offense has been or is being committed.”

· –  “more than bare suspicion” and “less than evidence which would justify…conviction” 

· not beyond reasonable doubt standard in crim trial. But following nathanson, the police officer's individual belief or suspicion is not enough (officer's hunch)

· Nathanson v. United States (1933): Officer’s “belief or suspicion” is too low a standard 

· Draper v. United States (1958): probable cause if lots of evidence corroborates informant’s detailed description of suspect

· Gates: fair probability=probable cause (25%), not balance of probabilities but whether it was probable X did it
· Standard does not vary from crime to crime 
· Quantitative question: how much information is sufficient?
i. Probable cause concerns the quality and quantity of evidence needed to justify searching a particular place for evidence of some crime or seizing a suspect.
ii. Officer’s (or informant’s) belief or hunches, alone, are insufficient (even if generally right)

iii. Qualitative Test
1. The evidence presented at the magistrate probable cause hearing determines the test applied

a. If it is informant tip then use that test (with Spinelli see slides)--this is more of a hearesay issue because officer is testifying based on third-party statement

i. Spinelli (two prong)--if satisfy then there is probable cause
i. Is source reliable based on their track record? (veracity prong)

ii. What are the details of the source’s information? (basis of knowledge prong)

iii. If deficient with either prong, use totality of circumstances test re Gates
iv. Determine whether there is a "fair probability" a reasonable person could think there was evidence of a crime

b. If it is officer's own independent observation (officer observed this and has personal knowledge of the facts)

i. ID historical facts observed by the officer (subjective)

· if don’t have any of this then go to #3 in informant's tip test

ii. Determine the officer's level of training and experience (subjective)

iii. Determine whether a reasonable officer with the same (background) training and experience would have thought that there was evidence of a crime (objective) per Ornelas
2. Spinelli v. United States (1969)[Informer Tip]: Two-prong, qualitative test to establish probable cause :

a. FACTS: FBI got an anonymous tip from informant that D was running book keeping operation. Cop submit affidavit with info from informant
b. Test (both must be satisfied):
i.  Is source reliable based on their track record? (veracity prong)
ii. What are the details of the source’s information? (basis of knowledge prong)

c. The police officer must establish that the corroborating facts sufficiently support both prongs

i. –Spinelli: necessary that basis of knowledge includes incriminating facts
ii. – Draper: sufficient if basis of knowledge includes corroborating facts 

1. Need not include facts showing guilt
d. Analysis:
VI. Like in Nathanson, ct here added that magistrate is responsible for making her OWN determination of PC independent of officer AND an informant
VI. In this case, discusses Draper case
VI. In this case, informant gave BUNCH of info about what D was wearing and when would be exiting train etc and then stated that D had drugs on him. Cops investigated and turned out that all those details informant gave were true – cops corroborated the info from the informant.
VI. Ct held that this satisfied PC b/c what gave A LOT of info about the D’s appearance/arrival on train etc which was corroborated; thus, can infer that the info about there being a crime is also true.
VI. How did ct analyze the affidavit

VI. The Affidavit 
VI. Routes D took

VI. D had 2 phones

VI. D always went to same location

VI. D was a well-known Gambler (cop’s testimony)

VI. And D accepted wagers (informant’s tip)

VI. #1-3 = very Draper type of info (cops got from investigation after got the tip from informant) b/c it is detailed BUT ct did not think that #1-3 was sufficient to est PC
VI. All of that does NOT suggest criminal activity. All innocent activity
VI. Ct also held that #4 is not sufficient to est PC b/c this is just a statement of the cop’s belief and cops failed to give any back up for that conclusion.
VI. Thus, under Nathanson, this is insufficient since magistrates cannot rely on cop’s conclusory statements b/c statement of belief is insufficient
VI. THUS, the only thing that might lead to PC in this Affidavit is #5 – the tip from the informant. Ct analyzes this (
VI. Ct rejects the totality of cir test and instead adopted a quite high std ( Informant’s tip can lead to PC IF can prove informant’s basis of information (accuracy) AND their reliability (veracity)
VI. Basis of the Information (accuracy)

VI. Does the informant have personal knowledge about the criminal activity? ( Person must have perceived criminal activity. Can est this by:
VI. Saying how person learned of it (saw it, heard it, etc) OR 
VI. Saying how they heard of it from another reliable source
VI. So basically, can they describe the crime accurately?
VI. Reliability (Veracity)

VI. Is the informant historically or actually a reliable source of info?
VI. Can est this in two diff ways:
VI. Even if person is not a great person, they almost always get it right – (Ex) criminal that consistently performs, like gave us 50 tips and 80% all turned out true.
VI. Person is just a well-known honest person, so we believe them – (Ex) he is a pastor (pillar of community), so even if this is his first prediction, know he is reliable b/c would not lie
VI. Cop vouching for the informant as reliable = not sufficient, need evid of it by either of the 2 ways above.
VI. Note: Here, could not pillar of community argument b/c it was an anonymous tip so confidential person.
VI. Note: BOTH prongs must be est independently
VI. Cure for Tip that does not meet Std?

VI. When view PC – asking how much work expecting cop to do in to get the PC
VI. Well how much work do you expect the cops to do in order to confirm tips
VI. Thus, officer here est bunch of Draper type of info – but should they have done more? ( if find that don’t meet std then saying yeah, should have done more and found more evid
VI. Ct in Spinelli’s take on Draper
VI. Spinelli does not overrule Draper, ct just pretends that it is consistent
VI. However, concurrence states that there is a tension between these two cases
VI. In Draper, what matters is the AMOUNT of info that informant gives that is accurate. B/c states that can infer that D knows about criminal (including he committed crime) since informant gave lots of crime-neutral info (like what D was wearing) that turned out to be correct.
VI. About describing suspect accurately, not the crime accurately. 
VI. In Spinelli, prong 1 requires personal knowledge about the criminal activity so that can infer that they know about that crime. NOT personal knowledge about the criminal.
VI. All about describing the crime accurately.
VI. What makes an informants tip reliable?
VI. Mere fact that person is informant?

VI. – How is that different from Nathanson’s “belief and suspicion” standard

VI. – Harlan: government implies that same information is more guilty-seeming when observed by informant rather than someone else (e.g., police, public)

VI. Fact that agents have corroborated informant’s information?

VI. – Police observe same information as informant (corroboration)

VI. – Still relying on informant for inference of guilt

VI. What more is needed is information about the informant and the nature of the evidence they have observed
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3. Would the affidavit and corroboration be enough for probable cause?

a. No, probably not. See Nathanson. 

b. Statements of opinion unsupported by facts entitle magistrate to independently draw that opinion, are insufficient to establish probable cause

4. Thus, is there any more evidence to establish probable cause? Does the court think the only information 

5. If a confidential informant is correct about all of the innocent infromtion re a suspect, does that mean it is likely they are correct about the criminal information?

a. Draper says yes. IT could help support probable clause

6. Illinois v. Gates (1983) [Informer Tip]: “Fair Probability Test
a. Facts: cops got anonymous letter saying that hub and wife are trafficking drugs. States that there is $100,000 worth of drugs in basement AND states how the couple does it (wife drives to FL, hub flies, loads ar with drugs, he drives back, she flies back). From this tip, Cops do some work: calls and confirms hub’s flight, calls fed in FL to track him off plane, tracks couple in hotel and confirms that they leave together in car back to home. Based on evidence that corroborated some info in the tip, cop thought enough PC 

b. Test: Inquiry into nature of informantion
i. Practical, totality-of-the-circumstances, standard

1. Ordinary person

2. Indefinite standard

3. Deficit in one prong may be compensated by other evidence

4. Administrable by cops

ii. Lowered (quantitative) standard

1. All the evidence collected by the police is eligible to support probable cause

c. Analysis: Says spinelli test is too technical, need a more non-technical test
i.  “[P]ractical, common-sense decision whether given all the circumstances set forth in the affidavit before him . . . there is a fair probability that contraband or evidence of a crime will be found in a particular place 

1. – Practical, non-technical, deals with probabilities, actions of reasonable people, common sense judgments

2. – Rejects as standard of proof the “beyond reasonable doubt” and “balance of probabilities” standards

1. Ct held to lower the std est in Spinelli and moved to totality of the cir test

a. Wanted a complete picture where can balance ALL the info, something that is NOT technical, and from the perspective of ordinary re person (not an officer)
i. Rejected Spinelli’s rule-bound approach, in favor of a more deferential analysis b/c held that PC is more fluid.
ii. PC is not technical, it is about probabilities in which re men act
iii. It is a practice, common sense decision as to whether there is fair probability [This is the NEW std for PC]
b. Thus, basis of information and reliability prongs under Spinelli is considered in the totality of cir but so is other stuff too. 
c. Reasoning to lower the bar – tips are super useful and if we use higher std in Spinelli case then lose valuable tips, especially anonymous tips b/c hard to prove reliability.
2. Ct here basically readopts the Draper view
a. Ct here thinks that cops did ENOUGH work to confirm tip b/c doing all research from his desk was just good policing, thus should meet the PC std
i. However, one that is more for Spinelli type std could argue, no, should be req to do more!
1. Cop hasn’t left his chair at this point
2. If think that PC is there to protect the indiv then may want comps to do more than a few phone calls
3. Dissent ( The info here was actually less accurate than Draper b/c no 100,000 drugs found and drove back together. [Majority just ignored this.]
4. Dissent ( The only cooberated facts here just show behavior consistent with innocent behavior (could just be romantic get away)
i. Based on this ct’s holding, innocent behavior frequently can provided basis for PC
ii. We are less able to avoid cop interfence just by acting innocently
1. In Spinelli, as long as don’t show state that involved in criminal activity then no PC but NOW Gates is saying we are back to Draper where innocent activity is sufficient to est PC so long as it provides sufficient evid of trustworthiness given the totality of the cir.
a. If informant’s tip is right about your innocent conduct then likely right about your criminal conduct – the inference
ii. After Ornelas, evidence is evaluated form the perspective of a well-trained cop—“a police officer views the facts through the lens of his police experience and expertise”
1. Appellate courts can ignore the district court’s evidentiary findings in favor of the cop’s

iii. Ornelas v. US [Officer Observation] – cop looking out for drug stuff. See big, old car that is usually used to hide drugs, Cali license plates (distrib weed), and check into motel. Find out check in at 4 am w/o reservation. Also it is winter, so why traveling here when not tourist season?
1. Standard: Lowers the std yet again ( Introduces a Two Step Process
i. (1) Ct assesses the historic facts (what the cop perceived at the time deciding if it was worth it to look into)
1. Ct here saw the type of car, the winter, motel w/o reservation, CA license plates
ii. (2) Ct also includes the inferences that a re police officer with training/experience [not just a cop but have facts that cop has training/experience in certain thing] would make from the background facts
1. Ex) Cop here did 2000 drug stops so he has greater knowledge of what drug dealers look like than a re person. Thus, we must keep that in mind when doing the test
2. This tips the balance in favor of the cops MORE b/c ordinary person wouldn’t know this stuff but cop with experience/training would
3. The historical facts about are neutral but the experience/training of the cop gives it the extra boost under totality of cir test – this is the deal that tips the scale.
4. Note: have to look at inferences that cop would draw from what he saw AT TIME officer thought had PC. Can’t use hindsight to look at other facts.
b. This only applies when the COP is doing the observation and we have knowledge that has diff experience/training – otherwise use re person test under Gates
2. How works with Nathanson
a. This is consistent with Nathanson b/c there it was statement of belief, but here this is really a statement of competence 
b. Allowing cops’ experience as to background facts to be added to historical facts so can say that re cop with this type of training/experience would believe that there is fair probability criminal activity goin on
3. Dissent

a. This gives cops as much deference of trial judges
i. Dissent thinks this is bad but others like maj thinks this is good
b. Just know that it is a deregulatory move
	How works with Nathanson
This is consistent with Nathanson b/c there it was statement of belief, but here this is really a statement of competence 
Allowing cops’ experience as to background facts to be added to historical facts so can say that re cop with this type of training/experience would believe that there is fair probability criminal activity goin on
Dissent

This gives cops as much deference of trial judges
Dissent thinks this is bad but others like maj thinks this is good
Just know that it is a deregulatory move
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II. Justifying Search and Seizure without Warrant

· Most cases, a search or seizure requires probable cause AND a warrant. There are exceptions to the warrant preference (i.e., Police have probable cause, but lack a warrant). These exceptions are:
· Exigent Circumstances (specific reasonableness)

· Temporal and spatial aspects of search limited by nature of exigency

· So is nature of intrusion: breathalyzers permitted; blood testing requires warrant

· Protective “community caretaking” 

· 4th Amendment Rule: Police may enter a home without a warrant if they have

· (1) Probable cause to think a crime has been committed and either

· (2.a) A Warrant, or as an exception, (2.b.) a reasonable belief that immediate entry is necessary
a. Exceptions to Warrants

i. Examples
	REQ PC but no warrant--Exigent Circ

—Emergency Exceptions that req PC but no Warrant Exigent Circumstances (specific reasonableness)

 temporal and spatial aspects of search limited by nature of exigency


	· Destruction of evidence

· Suspect will escape

· Hot pursuit

· Search of Automobile (and containers therein)



	Req Re Suspicion and no Warrant
	· Community Caretaking

· Protective Sweep

· Stop and Frisk

· Investigative Detentions

· Administrative and Inventory Searches



	Req Legal Arrest 
	· Search Incident to Lawful Arrest



	Circumvent 4th Amm so NO Justification Req


	· Plain View

· Consent



	Req Generalized Re Suspicion


	· Special Needs Doctrine

· Threat to officer

· Threat to safety




1. Exception to warrant preference where the police has (1) probable cause but (2) lacks a warrant
b. Exigent Circumstances

i. Mincey concerns the scope of the exigency exceptions to the warrant requirement

ii. The nature of the exigency determines the scope of the search:
1. The amount of time they may remain inside without a warrant depends upon what sort of exigency they are responding to

2. Once the police have secured the premises, they must leave and obtain a warrant before engaging in further prolonged searches
iii. For these cases PC is there but the question is whether the Police have sufficient authority?
1. Usually warrants confer authority to enter by having the court pre-authorize the intrusion, but do the Police need pre-authorization BEFORE entering in certain situations?

iv. Mincey v. Arizona (1978) (J. Stewart):  Police set up a drug bust. Plain clothed. Knocked on the door but did not announce they were police officers. Individual opened the door and the officer slipped inside and moved through the apartment. The individual tried to shut the door but the other officers prevented that. Officer entered the bedroom and a volley of shots ended with the Officer being killed and other officers being injured. After initial drug search, homicide detectives arrived and did an extensive 4 day search resulting in the seizing of hundreds of objects. No warrant was ever obtained 
1. Rule: The right to warrantless search depends on the scope of the exigency 
a. It doesn’t matter how serious the crime is, but the nature and scope of the exigency that determines the ability to continue with a warrantless search

b. Test: 
i. What is the exigency?

ii. What is the scope of the exigency?

1. Temporally and spacially

iii. When did the exigency begin?

iv. When did the exigency end?

2. Analysis: Stewart disregards the States arguments (know the state's argument) and says that a four day search is too  much, and to accept the State's argument is to pre-convict him of the crime. It is not a minimal search or intrusion. A four day search is incredibly extensive and outside the exigency
a. State’s Arg:  Forfeited his right to privacy

i. Privacy waived

ii. De minimus because subsequent search was constitutionally irrelevant 
iii. Homicide should be under exigent cir exception.
1. Ct rejects – Too much of slippery slope b/c then were do you draw the line, rape? Burglary?
iv. We should give more flexibility to law enforcement b/c it is easier and more efficient to not req them to go get the warrant.
1. Ct rejects – Whole point of 4th amm is check/balances. Should not disregard that just to make it easier for cops.
2. Efficiency Is not a reason for permitting a warrantless search, the Warrant Clause, by its very nature, makes investigations less "simple"

II. Step by Step

II. Permissible for first cop to enter?
II. There was PC but no warrant. However, that is okay b/c the cop pretended to be drug buyer and D invited him back = CONSENT (and if have consent then not justification is needed)
II. Permissible for other cops to enter?
II. There was PC but no warrant. However, that is okay b/c once shots were fired = Emergency which is an exigent cir.
II. There are two diff searches, are those okay?
II. First search, they were worried about safety so exists under emeregency exception.

II. Second search is an investigatory search [the issue here]
II. Have PC but no warrant. 
II. Can detectives claim exigent cir (emergency here)?
II. Ct defined the scope of exigent cir justifying the search by stating the following:
II. Rule ( Once the exigent cir dissipates, the warrant req kicks back in
II. HERE, once all was secured then the exigent cir (the emergency) dissipated so detectives needed to go get a warrant to do the 4 day search.
II. Feasible for detectives to get warrant? YES
II. Well can’t get right away but that doesn’t matter, you can secure the crime scene while go get warrant so no one affects it.
3. Holding: For the initial search, there was probable cause to enter the apartment and the brief safety sweep because it was exigent circumstances. 2nd search was a 4th amm vio = suppress evid found during the 4 day search.
a. B/c warrants are generally desirable there must be a very good reason for NOT req a warrant ( there was no compelling reason here for no warrant
v. Police Created Exigency
1. If create exigency through something illegal under 4th amendment, then cannot  have a lawful exclusion under 4th amendment.

2. Part of the debate is how cops use the knock and talk procedure and whether that procedure is permissible or not

a. By knocking and talking, cops are trying to generate PC or get consent by talking to you in a way they are trained to do so that you find it harder to refuse consent (Draytonb)

b. Cops are trained to keep you talking b/c if talking then you aren’t leaving so could maybe get consent or delay until drug dog gets there, etc.

c. This is a low violence tactic

3. Also note context ( your willingness to talk to certain people at your door signifies a lot about you – gender, immigration status, kids v. adults, etc

4. The rule in Kentucky v. King concerns whether the police may benefit from creating the exigency justifying the search. 
a. The question presented in King is whether exigency exceptions req police to NOT have created the exigency and what does that exactly mean?
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vi. Kentucky v. King (2011) (J. Alito): cops made a sting where followed suspect back to apt but failed to see which apt (left or right) went back to. Smelled weed coming from door on right. Goes to that door, cops knock loudly and does loud/commanding announcement. Heard shuffling around/movement inside = exigent cir that could be destroying evid so cops forced way in quickly.

1. The issue presented here is that in some sense, cops announcing their presence always creates an exigency

2. Remember – PC Is just fair probability that criminal activity is going on

3. Thus, didn’t even need the drug smell to have PC that the suspect was in one of the apts

4. Analysis: Court rejects intent standard. Court notes that in some sense the police announcing their presence always creates an exigency for the guilty. But, court does not care whether exigency was the goal of or the by-product of the police activity because that would require investigating the officer’s intent. 

a. D argued that cops K/A in this way b/c they were TRYING to create an exigency so that they don’t have to get a warrant.
II. Ct Rejected – held that cops did NOT create an exigency here. 
II. Held that So long as the cops do not engage in conduct that vio or threatens to violate the 4th amm BEFORE the exigent cir, then the cops actions were deemed re and there is no 4th amm violation
II. Example of “threaten to violate” (  “if you don’t open door, we will smash it”
II. If do this = vio 4th amm BEFORE exigent cir b/c causes the commotion.
II. Example of vio of 4th amm ( lack of PC, break down the door (impermissible entry), seize them, etc
II. Ct basically held that so long as cops not engaging in conduct that suggests they will knock the door down then they are good
II. This is why imp to ask if they way they K/A = seizure b/c basically same deal as knocking down the door
II. Note that this is asking if the conduct was “re” meaning mind of this cop does not matter b/c obj test – what a re person would think based on this conduct.
II. This reasoning seems circular ( so long as police don’t vio the 4th amm then don’t vio the 4th amm
II. Ct also lists bunch of “good reasons” why cops don’t want to get warrant RIGHT after est PC:
II. May want to just speak to the person in there
II. May want to ask for consent
II. May want the search to be broader
II. May want more evid before submitting affidavit
II. May not want to disclose that there is an investigation going on
II. Ct also used the re innocent person type of view like in Drayton
II. Held that K/A gives assurance, not discomfort 
II. Weird result of this ct’s holding
II. Best option for suspects so that exigent cir are not incurred ( is to remain calm, don’t make sudden movements, and ask the cops to leave 
II. Also, ct stated that the suspects need not let the cops in or talk to them
II. This suggests that there is a right NOT to cooperate…weird.
5. Standard/Rule: Legitimacy Standard

a. Legitimate 4th Amendment Activity: So long as the police do not violate the 4th Amendment, they may proceed without a warrant even though they (deliberately) cause the suspect’s subsequent exigency-creating conduct

b. Illegitimate 4th Amendment Activity: If the police somehow violate the suspect’s fourth amendment rights in creating the exigency, any subsequent search without a warrant is unlawful

c. Innocent suspect confronted with the police knocking at her door is to stay calm, make no sudden movements, and tell the police to leave. 

vii. Community Caretaking
· The emergency aid justification permits entry into a home without a warrant. 
1. Court’s distinguish between protective and investigatory functions of the police. 
a. Crime fighting/investigatory(probable cause is necessary

b. Protective(Reasonableness (objective w/o officer’s subj. motivation)

i. When caretaking – police are in non-adversarial relation to the people that they are interfering with.
ii. Thus, the std is lower than PC. Cop just need reasonableness 

iii. As long as it is re to believe that there is an emergency situation as to a risk to the welfare of people or an indiv then cops can enter under this rationale.
iv. Compare Wilson v. Layne (429-30): media who enter residence as part of police ride-along violate the resident’s 4th Amendment rights

1. Media are working for their own purposes, not police investigative or protective purposes

2. Brigham City v. Stuart (2006) (J. Roberts): 3 Am, party a number of underage drinkers. Party going on, cops get noise complaint. They go to the house and knock on the door, but no one answers, they see there is no one in the front of the house, but hear noise so they go around back. They see 2 youths drinking in backyard. They go to backyard and through glass door to inside home they saw a fight ensue where an adolescent is getting pinned by "adults" and punched. They walked up to the screen door and announced their presence but no one heard. They entered the party and stopped the fight and charged a number of people with crimes
a. Analysis: Difference between protective and investigatory functions of the police. Protective function is at a reasonableness sufficient standard to ensure compliance with 4th, whereas investigatory requires Probable cause. This is because protective function is not adversarial with relation to the people. 
b. RULE: As long as it is reasonable to believe that there is an emergency situation as to risk to the welfare of the people or an individual, then cops can enter under. 
c. Defendant Argument: cops wanted to come in to arrest (investigatory function) and not to protect (community caretaking), thus needed to est PC which the cops failed to do.
i. Ct rejected b/c the std is reasonableness so this is an obj std. Do NOT consider the cop’s subjective motivations.
ii. Hold ( it is re for a cop to believe it was necessary to enter quickly to stop the current fight and thus protect the people.
3. Should cops be able to keep the “investigative fruits” received while in the house under the community caretaking rationale?
a. Ex) Go into home b/c of community caretaking deal but then find other illegal activity, can cops take that evid even though lacked PC from the get go?
b. Many cts take the stance that should allow cops to keep this type of evid b/c absence of law enforcement motive (investigatory motive) then the harms of the intrusion are mitigated
vii. Welsh v. Wisconsin (1984): Case in 1970s where guy was drunk driving, caused an accident, and fled the scene to go home. Cops follow him and get into the house to make him take a BAC test. Important – during this time, drunk driving was non-criminal and only punishable by a fee
1. Cops tried to claim that they could enter b/c of exigency that evid. could dissipate over time (drug level decreases in blood)
2. Hold ( if crime was sufficiently minor and doesn’t involve jail time then cops CANNOT use the exigency req to get into someone’s home
a. This is the only case where ct measures exigencies by how serious crime was. Only case where ct decides crime is SO minor the precludes exigency
3. Rule: The court must balance the offense with the 4th amendment intrusion to determine if it is a violation. “When the government’s interest is only to arrest for a minor offence, th[e] presumption of unreasonableness is difficult to rebut.” But the manner in which the interest are framed may be determinative. 
viii. Welch is limited to its facts
1. Welsh is a case about both home entry and evidence of drunk driving
2. The drunk driving cases present a variety of issues

a. Schmerber: permitted warrantless blood test in hospital

b. Missouri v. McNeely (2013): requires warrant for blood alcohol test unless exigency exists

c. Birchfield v. N. Dakota (2016): no warrant required for breathalyzer 
ix. Ryburn v. Huff (pur curiam): Cops hear rumors that kid is planning to shoot up a school, go to house to question the kid. When they go, occupants don’t answer door, answers phone but hangs up on cops. Finally the mom goes out of the house to talk with cops. Cops ask if there are guns in the home. Mom answer by running back to the home. Cops think all of this is weird so they enter the home.

1. TEST: “Safety” rational

a. while taken in isolation they may indicate no danger, but taken as a whole it could give a reasonable basis of believing immanent threat of violence that justifies entry into the home.
b. Reasonable basis for believing there is an immanent threat of violence justifies entry into home

c. Judge from perspective of officer at the scene
2. Analysis: Here, police treat legal refusals to cooperate as evidence of dangerousness 

a. In King it basically says that people have a right not to comply
b. However, here, ct held that ( it is re for a cop who has to make a split decision in response to the weird stuff mom was doing to believe that entry was necessary to protect others and themselves from injury (re to believe guns in house) 
c. Thus, even if mom’s refusal is “lawful” – could still be suspicious enough to warrant these types of actions. 
i. Seems to conflict with King
d. Ct chastises the 9th cir for failing to credit the cop’s training nd experience (Ornelas)
e. Thus, weird behavior + the tip = could lead re officer to conclude there was an emergency and could be guns in the home that could hurt people
f. Ct didn’t address 4th amm vio but seems like ct would find no vio here b/c compared the case to Stuart which involved community caretaking and only req a re std.

c. Plain View

i. Plain view doctrine is about the seizure of items without a warrant
1. The police still require probable cause to seize the item in plain view
2. Police still require a legitimate 4th Amend. Reason for being in a position to search (and to seize)

a. A search warrant or the nature of the exigency limits the scope of a police search

ii. Probable cause to search is limited to purposes specified in the warrant or by the exigency

1. Things the police see in plain view may enable officers to develop probable cause to search more or to expand the scope of probable cause
iii. Plain view does not authorize the underlying search, only seizure of the evidence that was legally seen

iv. Plain View Doctrine=Objective

1. Applies whether the officer gains access to the seized evidence deliberately or inadvertently. 

v. To seize evid outside the scope of the search, PC (or illegality) must be immed apparent
1. Note: this doctrine is about the warrantless seizure of items
vi. Three Major Cases

1. New York v. Class (1986) (seizure of item in car): An officer may seize an item if they are:In a legally authorized position from which to; Legally gain physical control over item seized

2. Arizona v. Hicks (1987): Probable cause is related to specified purposes: 

a. Once purpose/justification for entry and search expires, so does probable cause

b. Bright line rule that items may be seized only where illegality, and therefore probable cause immediately apparent
i. Otherwise, even minimal movement of item without a warrant constitutes a search under the Fourth Amendment

3. Horton v. California (1990): Rejects “inadvertence” part of original plain view doctrine (see Coolidge v. New Hampshire (1971))

a. Motive of officer in conducting search “irrelevant”

vii. Arizona v. Hicks: There was a shooting through the floor. Cops show up to search for shooters/victims/etc. During search, cop notices stereo equipment that looked out of place. Cop moved the equipment in order to locate the serial number on the bottom so could tell it to headquarters – turned out the stuff was stolen as part of armed robbery so seized it.
1.  Big issue here = the warrantless seizure of an item.
a. Is the “serial number” like the “vin number” in Cass?
2. Initial Entry/Search of the apt = Justified by gunshot b/c caused PC to enter to look for weapons and no need for warrant b/c exigent cir
a. PC to search is limited to purposes specified in the warrant or by the exigency.
i. Here, PC was to look for weapons so – small handgun or large rifle – thus must make sure looking in places that can find those things
1. Turning over the equipment to find the serial number is NOT permissible b/c equip lying flat so likely wont find gun under.
a. Justification for movin the equip? ( Gvt WONT argue based on original PC BUT will instead argue indep PC to believe the equip is stolen b/c “seems out of place”
i. Under Mincey, this justification would not work b/c EVEN IF PC to believe stereo stuff stolen, might still req warrant to seize the item.
3. So Gvt does argue that indep PC b/c seems out of place ( Plain View Doctrine Help?
a. Plain view does NOT authorize searches, it only auth seizures of evid legally (PC + warrant or exception (Plain view is exception)) seen.
b. True that cops might develop PC to search due to the things they see in plain view BUT the issue is that cops can only seize items via Plain View when PC is immediately apparent

i. Thus, if have PC then get to seize under this doctrine b/c it is an exception to the warrant req
1. Note: here, lifting the equip was not a “seizure” b/c ct said it was too temporary. The action was instead a “search” b/c did not lift it to take it to custody, they lifted it to look for registration number to see if need to seize it or not.
c. Hold (Maj – J. Scalia) (  Thinking that it was out of place = just re suspicion which is less than PC. Thus, no PC to search (to lift equip and see the number). Plain View does NOT help here.
i. Plain View Doctrine doesn’t help b/c to determine if item is contraband (if there is PC to believe item is contraband), cop has to search item.
ii. Thus, here there is re suspicion that stereo is stolen BUT to est PC, have to move the stereo to check the registration number and moving the stereo = a SEARCH (which is done with no PC)
d. Now if KNOW stereo stolen OR there is PC that the stereo see is stolen (like the registration number on TOP of the stereo so no need to lift it) THEN can seize it under Plain View.
i. So if know or PC to believe contraband then can use plain view.
ii. B/c if see that it is “plainly illegal” without having to move anything = NOT a search.
4. Can Gvt Argue Cass?

a. Ct in Cass held that moving the papers = minimal intrusion and so NOT a search. BUT moving the equip here is DIFF b/c there, the public is req by law to display the vinn #. This is not the case here.
5. Dissents

a. Dissent (O’Conner) – there is a diff between a cursory inspection that involves minor mvts (like there) and a full blown search. And should allow cops to do minor, cursory searches based on re suspicion.
i. Diff than what Cass was saying 
ii. Ct here disagreed – held that EVEN minimal mvt of an item = a search

1. Will not ack that diff levels of searches – just is or is not a search. If it is a search then it is covered by 4th amm and if not a search then no covered by 4th amm.
a. Know Scalia wrote this b/c he likes bright line rules.
b. Dissent (Powell) – Argues that this handicaps the cops b/c if have re suspicion (more than hunch) that it is contraband BUT don’t have PC then can’t get warrant b/c don’t have PC…so cop just has to walk away. 
i. Powell thinks that this will cause an incentive for cops to create fake evid to get PC (accidentally knock over stereo so number face up).
ii. Scalia argues that consti is not mean to make life easier
iii. Again, seeing tension as to – what is “good policing”
1. Side 1: Getting re suspicion is enough = good policing
2. Side 2: Not enough, we req you to do more. Go get more evid that will lead to PC = THAT is good policing. 
6. There are diff ways to “search”

a. Both of the below are searches – just diff kinds
i. So here “moving” the equip to lift up and see number = low tech search
ii. But if had tech that could see through tables (equip sitting on) = high tech search
7. Ct fails to resolve the issue with inadvertency (the rule of plain view doctrine under Coolidge) BUT will be addressed in Horton (
viii. Even the  minimal movement of an item without a warrant constitutes a search

1. Plain view imposes an objective, bright-line rule requiring probable cause to search or seize an item
a. “A search is a search, even if it happens to disclose nothing but the bottom of a turntable” (474)
b. “A dwelling-place search, no less than a dwelling-place seizure, requires probable cause, and there is no reason in theory or practicality why application of the “plain view” doctrine would supplant that requirement.” (475)
2. No exceptions for “cursory searches” or “rummaging”
a. In these instances, the search is simultaneously a seizure
b. The officer needs to exert control over property to move it
ix. Horton( 
1. Contemplates an objective test for probable cause to seize
a. Officer’s motive for conducting the search is “irrelevant”
b. Allows officers to benefit from windfalls, and permit end runs around constitutional rules
2. Under Coolidge, even if see contraband in plain view, cannot seize unless item falls within scope of what warrant specified.
a. This case overrules that.
3. Rejects the “inadvertence” part of the original plain view doctrine
i. Cops’ motives for conducting the search is irrelevant
1. Doesn’t matter if turning up the item was inadvertent or advertent
2. All that matters is item discovered by a cop, in plain view, when cop is legally entitled to be in the place they are searching.
ii. Which rejects the subj approach to req cops to adhere to the search warrant.
b. This obj test benefits the cops b/c allows them another way to get around the bounds of the warrant.
x. Caretaking Case with Grandma ( cops go in to check that ailing grandma is safe. They go to basement and find weed production plant.
1. When they saw this = plain view doctrine applied b/c this plant was plainly illegal – and b/c in plain view = no search.
2. Ct held that they were able to seize it all.
d. Automobiles

i. The automobile exception is an exception to the warrant requirement 
1. Probable cause is still required, and determines the scope of the search 
ii. The exception permits searches of cars and containers based on different rationales
1. Exigent circumstances
2. Diminished privacy interest in car due to state’s hyper-regulation of cars
3. Originalism concerns

iii. The automobile exception distinguishes between whether a container is inside or outside the car; but not among containers inside the car 
1. Once the container is in the car, the warrant exception applies to both the car and the container
2. The automobile exception does not confer a right to search containers outside the car without a warrant
iv. Automobile exception makes it easier to search inside cars without a warrant

1. Acevedo and Houghton draw the line between inside (no warrant) and outside (warrant) of the car. 

v. Original Cases

1. Carroll v. United States (1925)—during prohibition times, cars new, being used to transport alcohol 

a. Mobility generates exigent circumstances: warrantless search permissible because car can be “quickly moved out of locality”
2. Chambers v. Maroney (1970):

a. Exigency assessed at time probable cause established
b. Car can be moved to police station for search at later time (PC was attached when car first seized)
vi. Container Specific—Warrant required to search container
1. United States v. Chadwick (1977): expectation of privacy in personal effects greater than in car
a. Held: Cannot search trunk deposited outside of car. Need a warrant. No exigency because easy to store the locker while go get a warrant
b. Cops thought drugs in footlocker and had PC to believe this, saw Ds put it in trunk. Cops stop D before drive car. Searched car under this exception AND opened/searched container claiming that auto exception still applies
2. United States v. Sanders (1979): police cannot create exigency by waiting until trunk placed in car
a. Exigency assessed at time probable cause established
b. Cops have PC to believe drugs in luggage. Wait for D to put in car and wait until start driving and THEN stop them. Search car and container claiming this auto exception.
i. Hold ( cops CANNOT create the exigency by waiting until trunk placed in car
ii. Cops did it this way (wait until drive off) to try to get around Chadwick but ct held ( STILL no exigency since that is assessed at time PC is est (before see luggage go into the car and drive off)
1. Ct held that they don’t care about the difference as to whether car moving or not – its the same deal ( cops can’t force the auto exception.
3. United States v. Robbins (1981): paper bag is as much a personal effect as a suitcase
a. Cops find a paper bag in the car and open/search it claiming auto exception.
vii. CA v. Acevedo – Cops set up sting to get a guy who was being sent a package of weed in the mail, got him. But also saw his friend walk into his house and come out with a full bag. Thus, PC to believe he has weed in the bag, but issue is cops didn’t have warrant to search the bag. But THEN see friend put bag in car and cops wait till he starts to drive to pull him over. Searched the car and the bag in the car.
1. Diff Stds:
a. If Sanders was in effect then cops would not be able to search the bag b/c cops created the exigent cir by waiting until friend got in the car and drove off.
i. Cops instead could have seized, stored, and got warrant to search.
ii. This way makes sense b/c if see bag outside and can’t search it there then also can’t search when just put bag in car.
b. If Ross was in effect then cops CAN search the bag in the car.
2. Had to look at the diff cases above and decide which to go with – had to decide WHERE to draw the line
a. Hold ( ratifies Ross and states that if can search car without a warrant then can also search any containers in the car without warrant.
i. Thus, draws the line between stuff inside car and stuff outside the car
ii. Thus, search here as to the bag WAS okay b/c PC and auto exception applies.
3. This holding: 
a. Overrules Sanders’ restriction on state created exigencies
b. Rejects object-based restrictions on in-car searches
i. Like the distinction as to luggage, personal effects, etc as seen in Robbins doesn’t matter.
ii. ANY and ALL packages in the car may be searched w/o a warrant.
c. HOWEVER, Chadwick’s warrant req to search containers OUTSIDE of the car survives Acevedo – still in effect.
4. Note: Cts in many of these cases just state how the rule makes no sense; thus, even after Acevedo, can still argue to change std and go back to Sanders type of rule.
i. So long as D is keeping contents from public view (whether in paper bag or suitcase or footlocker) then should get the SAME amount of 4th amm protection.
ii. Hold ( Like Chadwick and Sanders, need warrant before search the container in the car.
viii. Car-General: No Warrant Required to Search Container
1. United States v. Ross (1982): probable cause to search car without warrant includes permission to search any container in which item may be found 
a. If there is PC to search a car w/o warrant then can search the ENTIRE car w/o a warrant, including any containers inside the car.
i. Uses rationale that if allowed to open glove compartment = like opening “container” in car; thus, should be allowed to search w/o a warrant ANY container in car 
ix. Acevedo does away with object-based restrictions on in car-searches
1. Overrules Sanders restriction on state-created exigencies

2. Bright-line rule establishes that no warrant is required for in-car searches

3. Chadwicks warrant requirement for containers outside car survives

e. Passengers are treated the same as drivers when traveling in cars

i. Probable cause to search the car is based only on evidence about driver

ii. The Court refuses to distinguish searches of driver’s and passenger’s property

1. Ybarra: probable cause to search bar and bartender does not include customer/bystander

2. Maryland v. Pringle: passengers are not bystanders but engaged in “common enterprise” with driver

iii. Wyoming v. Hougton – cop stops car and asks everyone to exit and then sees syringe in driver’s pocket (driver is a man) so cop starts thinking drugs. Cop starts searching car and in backseat finds a purse. Cop searches the purse. Finds drugs.
1. Here the PC to search the car is based ONLY on evid about the driver (his syringe), so can that PC be extended to the passenger since cop searched her purse…?
2. Two Issues:
a. PC to believe that the purse is the driver’s?
i. If so then there is PC to search purse b/c PC to think driver has drugs and drugs are small enough to go into purse.
b. If no PC to believe that purse is driver’s THEN we need independent PC to search the purse. Have that here?
i. Arguable that the needle marks on her arm might give indep PC but here gvt does not argue that.
1. This argument = close call. Hard b/c would a re person know track marks = use drugs or that cop with experience/training would know this? (Ornelas)
3. Arguments
a. D argue ( PC to search driver’s effects is NOT PC to search passenger’s effects
b. Gvt argue ( Should be able to search passenger as well b/c they are all engaged in a common enterprise
c. Another probable argument that was not discussed ( Under a property analysis the purse belongs to the passenger and NOT driver and that is in fact her effect and so cop intruded on her prop
i. Purse is an effect and depending on how stringently we want to make the prop claim, we can ask if there is a reason to trespass on prop JUST b/c of common enterprise 
4. Common Enterprise

a. Ct agreed with Gvt Argue and held that if people engage in common enterprise then can search passengers prop and drivers prop (anything in the car basically)
b. How to know if in a common enterprise? ( Answer these questions

i. Where are they sitting?
1. If you are in backseat v. front seat = makes a diff. 
2. More re to believe common enterprise if in front seat.
ii. What are they doing? Are they doing something together or not?
1. Ct Distinguishes btwn bystanders in Ybarra and passengers in Pringle
a. Ybarra – search of a bar where officer had PC and warrant to search bar and the bartender. But then officer searched ALL the customers in the bar and found drugs on customer.
f. Ct held that customers were not in common enterprise w/ bartender b/c they are just bystanders. 

g. They aren’t all “getting drunk together” – not as tight knit of a group.

h. So can’t extend PC of bartender to the customers.

a. Pringle – passengers are NOT bystanders but are instead engaged in “common enterprise” with driver
i. Thus, PC to search driver is now extended to PC to search car and containers and passengers
j. Ct thought that the common enterprise was drug dealing, not transportation (Thus, common enterprise is MUCH less likely in taxi or uber)
k. More expansive understanding of right to search
a. Here, had 4 people sitting in front seat together, traveling in car.
i. Front Seat and ct held that that people traveling in car together could be in common enterprise (don’t really elaborate on this in order to agree or disagree with Pringle)

ii. THUS ( common enterprise there.

2. The Objective Test

a. Maj (Scalia) & dissent (Stevens) debates on what “re” means in 4th amm

i. Stevens argues that re means ( warrant and PC (think neutral mag judge is imp) 

1. This is the trad view but it loses.

ii. Scalia argues in favor that re in 4th amm means re std – see if act is re or not.

b. So if have PC – have to ask if re for someone to believe that drugs in car and that could be common enterprise when see syringe, track marks, and 4 people sitting in the front of the car.
i. Gates tells us std = re person (obj).
ii. However, gvt will also argue Ornelas and try to squeeze in cops “training/experience” to drop the hurdle bit more.
3. Hold ( ct refuses to distinguish searches of driver’s and passenger’s prop. Thus, ct extends PC so that if have PC to search the car at all then can search anything in the car, doesn’t matter who owns it (b/c common enterprise)
II. Arrests

a. Probable cause to arrest=fair probability to believe that the person committed a crime

i. Compare with: probable cause for search=fair probability that the area or object searched contains evidence of a crime

b. Rules for arrest in different places

i. Public

1. U.S. v. Watson (1976): No warrant required to arrest when crime is (1) felony or (2) misdemeanor committed in presence of officer

ii. Private

1. Peyton v. N.Y (1980): Arrest warrant required to arrest in arrestee’s own home

2. Stegald v. U.S (1981): Arrest warrant and search warrant required to arrest in someone else’s home. 

c. Authority to arrest depends solely on the fact that a crime was committed 

i. The severity of the crime is irrelevant (objective)

ii. Courts treat normal custodial arrests as minor imposition on personal dignity

d. Arrest Process and Warrant Requirement—the police must still show probable cause to arrest
i. Depends on when the individual is arrested
ii. Depends on the place of the arrest 
e. As a constitutional matter, a police officer:
i. May arrest a person in a public place without a warrant, even if it is practicable to secure one
1. If misdemeanor, then cop can only arrest in public if based on PC if person commits that misdemeanor in front of the cop. 

2. If felony, then cop can arrest in public based on PC whether or not the crime was committed in front of the cop

a. Is this still the case?

ii. May not arrest a person in his home without an arrest warrant, absent exigent circumstances or consent
iii. May not arrest a person in another person’s home without a search, and perhaps an arrest, warrant, absent exigent circumstances or consent
f. Arrest in Public

i. Anomaly in Powell’s concurrence in Watson
1. Security of the person seems to rank lower than the security of houses person and effects
a. Seizure of property is allowed without a warrant when there are exigent circumstances but the standard is reasonableness
b. seizure of a person without a warrant is permitted
ii. United States v. Watson (1976) (White, J.) (arrest in Public)
1. The debate between majority (White) and dissent (Marshall) is whether warrant is required for making an arrest in public.
a. Dissent argue ( if have PC that guy committed crime at T1 then can go get warrant, come back, and STILL have PC to arrest guy b/c PC will continue to T2 and the future.
i. And if the events are too rapid to where not feasible to get warrant then the doctrine of exigent circumstances is still there to help
1. Thus, saying we should apply how we address searches to how we address public arrests too. Need PC + warrant OR exigent circumstances.
ii. Also, requiring a warrant imposes a neutral arbiter between the competitive cops and the civilians
b. Maj’s argue( We should NOT extend the std for searches to arrests in public b/c passage of time will hurt PC 
i. If have PC to arrest guy at time 1, but then retreat to go get warrant then the passing of time could grant disconfirming evid so then at time 2 you make the arrest after getting the warrant but turns out that NOW don’t have PC.
ii. Disagrees with the third party needed to regulate, cops can have some degree of autonomy in this situation.
iii. This is the way CL has always done it. (Powell’s originalist view)
2. Hold ( NO! Warrant is NOT req for an arrest in public

a. Search – req PC + Warrant/Exception
b. Arrest in public – req ONLY PC
i. Cops have categorical permission to arrest anyone that cop sees in public if have PC to believe he/she has committed a criminal activity.
1. Bright line rule.
2. Thus, no need to see if there is an “exigency” to knock off warrant req, no need to go thru the re test required to see if exigency or not 
ii. BUT cops must STILL have PC – re person would find fair probability to believe that the suspect committed some sort of crime (Gates)
iii. IMP – this is ONLY for arrests in public; arrests in private is diff.
3. THUS ( Watson kills off the warrant req for arrests in public and give us instead a categorical exception to the warrant req
a. Thus, shows the move towards warrant preference rather than warrant requirement.
b. IMP ( this is NOT just arrests in public, applies ALSO for overall seizures in public.
iii. Arrest in Private

1. Arrests in Private
a. To arrest someone in private, cop has to have an arrest warrant.
b. Arrest Suspect in Suspect’s OWN Home
i. Cop still needs the arrest warrant. BUT no need to have search warrant. Can go in and arrest suspect in the suspect’s home.
ii. Different if suspect is in third party’s home.
c. Arrest Suspect in Third Parties Home
i. Payton – ct held that when arresting suspect in someone else’s home, then need a third-party search warrant to look for the person in the home (b/c invading owner’s privacy) AND an arrest warrant directed at arresting the suspect
1. Thus, need PC + Arrest Warrant + Third Party Search Warrant
2. Thus, need search warrant to get LEGALLY in the house
a. However, note that that even if have search warrant, if cop starts looking in drawers that are too small for a person to fit in = THAT is an illegal search.
ii. Thus, if just have arrest warrant then cannot go into third party’s home to arrest suspect UNLESS there is an exigent circumstance.
1. Ex) Suspect is in his own home, sees cop and runs to third party’s home. Cops only had arrest warrant. However, CAN follow the suspect into the third party’s home even w/o search warrant here b/c hot pursuit = exigent circumstance.
d. Other Examples To Think About
i. However, if have third party search warrant (and no arrest warrant) and find that person then under the Plain View Doctrine – cop can seize that person.
ii. If see someone outside do an illegal activity and then they go inside. Nature of that activity could grant the exigent cir to get the cop legally in the house and find person = Plain View Doctrine – get to seize them.
e. Thus – cops will want to arrest suspects in public rather than wait until privacy b/c in public, no need for warrant = easier.
g. Consent

· A consent to search or seize is valid if (1) the consent was given voluntarily (2) there was no coercion and (3) the party providing the consent has control or authority over the place being searched to allow consent (third-party doctrine and apparent authority)
· Consent permits the target of the search to determine the scope of the search
i. Overview

1. Shneckloth v. Bustamonte (1973): The police do not require either probable cause or a warrant to conduct a search where the target voluntarily consents
a. Burden on state to prove voluntariness
b. State need not inform individual that they are free to leave
2. Ohio v. Robinette (1993): no need to inform suspect that they could refuse consent after valid seizure ended
a. Use totality of circumstances to determine whether consent was voluntary
3. Florida v. Jimeno (1991): scope of search objective: what a reasonable person would have understood, given the exchange between officer and individual 
4. Regulating searches is difficult in rapidly changing circumstances on the street
a. Minimally intrusive searches have a high law enforcement value at low privacy cost
b. Confirm or disconfirm criminal activity
c. Brief, public, limited scope
d. The problem is finding a 4th Amendment framework to permit low-intensity searches
ii. Issue for these cts is finding a 4th amm framework to allow “low-intensity” searches while still protecting privacy b/c under Hicks, something is either a search or not a search (the end).
1. Solution ( using consent to place the “search” outside of the 4th amm so that if suspect consents to a search THEN cops can go ahead and search.
iii. Voluntariness

1. An individual consents when the police do not use threats to produce consent, but the individual may not realize they have a choice to refuse consent
2. Remember Justice Kennedy in Drayton: “Police officers act in full accord with the law when they ask citizens for consent. It reinforces the rule of law for the citizen to advise the police of his or her wishes and for the police to act in reliance on that understanding. When this exchange takes place, it dispels inferences of coercion.”
3. Scheckloth v. Bustamonte (1973) (Stewart, J.) (California case) – pulled over for a traffic vio, there were 6 in the car at 2 am. Cop asked if could search car. A passenger consents. The search was very congenial (drier even helped him a bit). Cop then found stolen checks in the trunk. Driver arrested.
a. Traffic violation = misdemeanor in public – Was there PC to seize the driver of the car?
i. Yes, PC to seize the driver (make him stop and give citation) b/c of traffic violation so driver is not free to leave.
ii. BUT PC to seize is NOT extended to PC to search the car – why cop asked permission.
b. Rules—Voluntariness is determined by the totality of the circumstances (what are the factors)

i. Consent is not valid unless uncoerced and given voluntarily.
1. Was the consent voluntary? Any evid of coercion
a. No evid that it was involuntary – no threat of arrest, drive said “sure go ahead”, cops said it was all “congenial.”
b. No evid of coercion here.
ii. Consent is deemed to be given if a re person believes that person gave consent
1. Shrug could be enough.
c. D argue

i. Argue 1 ( That HE did not consent, passenger did.
1. Not a big part of this case
2. Ct briefly stated that as long as third parties may grant consent to searches on behalf of another as long as they have the auth to do so
a. Here, states that third party must actually have auth to consent BUT this changes in Rodriguez
ii. Argue 2 (The consent was not voluntary b/c did not know there was an alternative to refuse consent.
1. The big one here.
2. What is this argument really getting at? ( Consti waiver argument
a. Should require such waiver to be knowingly and intelligently given
d. Dissent (Marshall) – Agrees with D’s second argument. Argues that in order to voluntarily give consent, one has to be able to choose between allowing the search and not AND to CHOOSE – one must know that there is a choice.
i. Knowledge of choice ( Choose ( Voluntary Consent
1. The consent is not voluntary if D does not know that there is a choice. No intelligent waiver here b/c did not know had the right NOT to waive.
2. Argue v. that ( Sometimes we consent w/o thinking of whether there is a choice but still a choice = still voluntary
a. Ex) the choice to get out of the left or right side of the bed – just choose, don’t think about it BUT still a voluntary choice
ii. Thus, argues that the cops must state that there is an option to refuse the consent.
e. Maj (Stewart) – Disagrees with dissent b/c difference between in trial and on the streets. Miranda was closer to in trial than on the streets.
i. Trial = formal/predictable and streets = not formal/not predictable.
1. Thus, unre to expect cops to have to give full blown speech to every suspect when on the street so events changing rapidly.
a. See it as a hard thing to ask of cops.
ii. Ct balanced the police’s need for searches v. avoiding coercion
1. Sided with the polices need.
2. Also, ct treats non-custodial searches (not trying to arrest) as minor impositions on persons.
f. The Rule Ct Adopted ( a voluntariness std determined by the totality of the cir
i. Cops need not give ANY info at all. All that matters is that consent is voluntarily given based on the totality of the cir
1. This totality of cir test gives little guidance as to what makes consent voluntary or not.
ii. How the ct talked about this std – actually seems MORE restrictive than the categorical req of warning suspect of their choice, BUT later cases broaden it out.
g. Diff Views on Consent
i. J. Stewart here thought consent is GOOD b/c if do search and find nothing = then cops won’t both you again (win/win)
1. Kennedy in Drayton also thought consent was good b/c people expressly consenting to police action = the people directly participating in the gvt.
2. This view thinks – so long as cops get voluntary, uncoerced consent then what’s the problem? = good policing
ii. Others think that “consent” is NOT so good b/c just an excuse to do low level harassment of minorities
1. This side of the argument thinks consent = Worrisome display of power, NOT Good Policing.
2. Here, all 6 passengers of car were minority. Might not be low level harassment b/c of this but those that disagree w/ maj think should consider it
iii. Physical v. Psychological Std

1. If think “involuntary” only if on physical side then agree with majority.
2. If think psychological coercion counts then will agree with dissent.
h. This holding makes it even EASIER on cops
i. The auto exception allows cops to search entire car (including containers) as long as the cop has PC. Well what if cop doesn’t have PC? ( Just get consent that is voluntary (don’t have to let the D know of their right to refuse) and not coerced.
i. Ct here thinks this is okay b/c we WANT these type of investigations, and consents is a good way to go about it even if got it by psychological pressure
iv. Limitation of Consents
1. The civilian gets to consent to the search AND gets to monitor the search as it happens
a. Drayton stated that the beauty of consents is that the consenter can call off the consent whenever they want (revoke it), even if mid-search.
b. If this happens, then cop has to stop searching.
v. Third Party Consent: Apparent Authority Overview
1. Illinois v. Rodriguez (1990): any tenant with apparent authority may to consent to search of premises
a. Person consenting need not have actual authority
b. Rule ( As long as cop re believes that the third party has auth to consent, even he is wrong, then that consent on behalf of another is valid.
i. If this is the case then that third person can consent and can revoke consent
ii. Thus, here – consent was valid
c. Viewed this issue like White where assume risk if you expose something to third party.
i. Follows the assumption of risk analysis
d. Factual mistakes: police mistake about facts can create power to consent because it is objectively reasonable mistake of facts as to the co-tenants status as a current resident 

e. Legal mistakes: police mistake about legal authority cannot create power to consent

i. E.g., police cant be let in by landlord, hotel clerk, etc. because they typically lack legal authority to consent to the search. 

2. Minnesota v. Olsen (1991): mere bystanders lack apparent authority unlike overnight houseguests
a.  “customary expectation of courtesy or deference” afforded a houseguest
3. Georgia v. Randolph (2006) (SOUTER): the police may not search if any co-tenant with equal apparent authority refuses consent
a. hub and wife fighting. Wife says hub has drugs in home. Cops ask hub consent to search home = refuses. Asks wife = grants consent.
i. Hold ( consent not valid. Hub had auth too and he refused = should have respected that.
1. IF there are multiple people with auth to consent/refuse then both equally have the power to do so. One does not trump the other.
a. Reasoning ( under Olsen held that overnight guests may refuse admission of people to their guest’s premises b/c of “host’s courtesy.” 
i. And here took that “courtesy” and spun it into “widely shared social expectations” ( So that cohabitees of joint auth may BOTH consent to search and may BOTH refuse search – and cops should respect both.
ii. On the same note ( If cops start to search b/c re believe, mistakenly or not, that third party has auth to grant consent and they do grant consent then that is fine BUT if the other person with auth (either other owner or actual owner) shows up and revokes that consent by saying get out = if re to believe THAT person has auth to do so then cops must STOP searching.

iii. When two or more parties disagree over giving police consent to search, then the police lack the right to search
1. Co-tenant can veto search even if other tenant agrees
iv. Permits cohabitees joint authority to refuse search or reach some “voluntary accommodation”
v. However, tenant must be present for effective refusal to consent
1. Even if the police themselves are responsible for removal 
4. Fernandez v. California (2014): absent occupant cannot prevent search over co-tenants consent
a. Objective test: does not matter why absent, including due to police action
5. On the same note ( If cops start to search b/c re believe, mistakenly or not, that third party has auth to grant consent and they do grant consent then that is fine BUT if the other person with auth (either other owner or actual owner) shows up and revokes that consent by saying get out = if re to believe THAT person has auth to do so then cops must STOP searching.
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h. Reasonableness-Fourth Amendment
i. Seizures

1. Only require reasonable suspicion (not a warrant)

ii. Stop and Frisk

· Under Terry a stop-and-frisk is a seizure, but a frisk does not require probable cause. Instead all that is needed is reasonable suspicion--a “stop” is short of an arrest, so the law of arrest(and probable cause) does not apply—as long as the stop only lasts a reasonable amount of time.  

· Reasonable suspicion requires some articulable basis for finding behavior suspicions and is justified if (1) crime is suspected AND (2) that it indicates danger to the police (terry stop is a limited frisk for weapons, after which, the “stop” must cease)

· Reasonable suspicion is an articulable basis for finding behavior suspicious

· Future, current or past crime; protect police from physical danger; limits search to frisk for weapons, after which the “stop” must cease

· TEST re Reasonable Suspicion: Balancing Test under the 4th Amendment 

· Balancing the (1) police needs/interests to investigate VS (2) individual’s interests

· Police Needs=effective crime detection and safety(assuring no weapons present)

· Individual interests=free movement and freedom from police intrusion or  harassment

· NOT Justified on need to gather evidence 

1. Stop vs. Arrest
a. Arrest
i. Detention is lengthy

ii. It is permissible to search fo evidence

iii. May include removal to some other place, including police station

b. Stop:

i. Detention is temporary

ii. Detention is necessary to ensure safety 

iii. Detention is the least intrusive means reasonably available

2. Terry progeny of cases distinguish b/w stops of pedestrians and cars

a. Pedestrians

i. Stop requires particularized reasonable suspicion that suspect is

1. Engaged in criminal activitiy AND concealing a weapon

b. Cars

i. Stop requires:

1. Particularized reasonable suspicion that suspect is committing a traffic offense AND permission to engage in “protective” search automatically follows

3. So there are two standards to apply when analyzing the lawfulness of a search or seizure: 
a. probable cause for ordinary seizures and searches; 
b. reasonable suspicion for “stops” and “frisks”
4. Stops and frisks are justified by a dangerousness rationale
a. If the officer has “reasonable suspicion” to believe
i. that a crime is being planned or is in progress; and 
ii. that they are in physical danger, then 
iii. they may briefly detain the suspect and pat them down for weapons
5. lower standard justifies short pat-down searches for weapons where criminal acitivity is suspected
6. Terry v. Ohio (1968) (Warren, C.J.) – Guys hanging out on street corner and cops watch them each multiple times walk by store front. Cop asks for their names, they mumble, cop grabs terry, pats him down over clothes and finds gun. Arrests Terry. 
a. Was there PC (fair probability) to believe that crime has been or is being committed?
i. NO! b/c we are at T1 (before crime committed) – cannot have PC to believe crime committed at T1, only have PC if at T2 (when crime being committed) or T3 (after crime committed.
ii. Here, cop just as a suspicion that there could be a potential robbery
1. Robbery = violent crime

iii. Thus belief that crime about to be committed justifies the stop (forcing an encounter) and the nature of the crime (robbery = violent) justifies the frisk
b. So if PC was std, there was no PC here, BUT PC is not the std for stop and frisks. This ct introduces re suspicion std into the 4th amm analysis regarding crimes.
c. Ct distinguishes between investigatory activity and order-maintenance activity

i. Investigatory
1. Forcible stop to address questions
2. Seizures that result in a trip to the station & prosecution for crime (arrest)
ii. Order-Maintenance
1. Helping drunks
2. Harassing prostitutes
3. Caretaking 
iii. Thus, ct draws line btwn investigation/arrests AND low-level policing like S&F.
1. Order maintenance does NOT result in arrest so can’t be deterred by 4th am
d. What constitutes a seizure

i. Earlier, cts thought that “seizures” were ONLY arrests. And a stop is just short of an arrest; thus, short of a seizure.
ii. Ct here held that “seizures” within 4th amm is arrests AND investigatory activity on the street that is short of an arrest
1. Thus, a stop IS a seizure and still is within 4th amm.
2. Ct refuses to distinguish between diff types of seizures
a. If not free to leave = seizure = 4th amm triggered.
e. BUT even though a stop is a seizure and a frisk is a type of search, it is under a diff std than arrests (PC), it is under re suspicion std

i. Stop – Crime Based
1. Cop may stop IF re suspicion to believe that person is going to commit crime, is committing a crime, or about to commit a crime
ii. Frisk – Harm Based 
1. Cop may frisk if re suspicion to believe that person stopped is dangerous.
2. And pat down search is ONLY for weapons, not evid
iii. Above stds = pretty narrow; however, over time, cts will broaden it out.
iv. Thus, ct permits a limited search to frisk for weapons after which the “stop” must cease!
1. Hold ( cop here had re suspicion to both stop and frisk.
f. Like Camara, Ct introduces a Balancing Test into the 4th amm Doctrine
i. Balances: Police’s need to search v. individual’s interest/invasiveness 
1. Police interest here ( effective crime detection AND safety (make sure suspect not armed)
2. Individual’s interest – freedom from police intrusion/harassment 
ii. Hold ( Balance tipped in favor of the police

g. Ct holds that minimally intrusive protective searches can be done on less than PC 
i. Reasoning ( Encounters are quick and unpredictable. B/c we want proactive policing, have to keep this in mind and give police more discretion to take certain actions when putting themselves in these situations.
ii. Re suspicion std is less than PC BUT more than an inarticulate hunch
1. Can’t just say that thought they looked shady
2. Re suspicion req SOME articulable basis for finding behavior suspicious
iii. The intrusion is justified if:
1. Crime is suspected
2. And that indicates danger to the police
h. Why Some People Don’t Like Terry:
i. Decision in Terry is controversial b/c the re std lowers the amt of evid that cops need to engage in a s/s under the 4th amm.
1. Under this lower std = following consequences
a. Easier for cops to stop and frisk, which is being HEAVILY used in minority neighborhoods.
i. Worry about race-based targeting
b. Easier for cops to stop cars for drug interdiction (interception of illegal drugs being smuggled in or out) – and doing so in a discretionary way so that race can direct nature of search
c. Gives cops more discretion
i. Mapp worried about cops being able to apply 4th amm at cop’s own whim
ii. Well with this std = discretion and ability to engage in techniques of policing that could seriously intrude into people’s security
i. Why Some People Like Terry:
i. Captures some reality of policing on the streets b/c some encounters = dangerous and cops have a duty to intervene
1. Maj here thinks cops are under a duty to protect public which req them to step in harms way
a. Thus, good to allow cop some limited ability to ensure safety while engaging with people on the street.
2. Concurrence thinks that cops are not ALWAYS req to engage with people on the street
j. Themes of Terry
i. Maj realizes and states that warrants issued upon PC are powerless to deter certain types of police activity where it ends on the street, not in the court room (meaning encounters that do not result in arrest – and thus don’t go to the ct)
1. Ex) Like cops harassing certain people – not deterred by warrants with PC b/c this stuff does not go to ct = exclusionary rule doesn’t deter.
2. Thus, ct realistically looks at the limits of judicial power

ii. For the FIRST time, the maj discusses race within criminal justice.
1. States it concern that the ct is unable to thoroughly address/fix that issue
a. However, some argue that req PC WOULD or req a “free to refuse” warning would make a difference
k. Note: there are two diff stds that we must keep in mind for whether s/s lawful – PC and Re Suspicion. S/S vary in intrusiveness – and where it falls on that spectrum decides which std that we apply.
i. Can apply re suspicion std and count it as a Terry Style S/S if:
1. Search is less intrusive and focused on protection (like finding weapons) 
a. In certain cir, minimally intrusive searches lacking PC are justified.
i. Ex) Brief pat down for weapons where criminal activity is suspected.
2. Stop (seizure) is limited in nature (time and place)
7. Length of time for search
a. A stop last only a reasonable length of time

i. United States v. Sharpe (1985): The length of a stop depends upon the presence of reasonable suspicion
1. There is no set period of detention that converts a stop into an arrest
2. To determine whether the time was excessive, we ask whether the police were diligently pursuing a means of investigation likely to resolve the matter one way or another very soon
ii. Florida v. Royer (1983): Moving a suspect some distance from the site of the seizure transform the stop into an arrest
8. Stop and Frisk and Cars

a. Cases – all pretty much bright line rules
i. Mimms: Under the safety rationale, it is permissible to order driver from car so you can both go somewhere more safe. (4th amm allows this)
ii. Wilson: Also, under safety rationale, can order the passenger ALSO to get out of the car
iii. Johnson: Also, under safety rationale, can frisk both driver AND passengers
iv. Long: Also, under safety rationale, can search for car’s passenger compartment
b. Thus, these cases give cops LOTS of leeway
i. Ex) Cop pulls you over for broken taillight – well under auto exception cop cannot search in car b/c no PC of crime committed inside car. BUT stopping you for drug interdiction SO can use the terry doctrine to get you out, frisk you, and search compartment all under the guise of “safety”
1. All along the way of doing this, I am asking questions to try to get PC
2. These searches are just for weapons BUT if I find drugs in compartment = NOW PC to search whole car.
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9. Dangerousness rationale limits the nature of the search/frisk: Plain Feel
a. Minnesota v. Dickerson (1993): frisk for weapons does not permit search for evidence 
b. “Plain feel” frisk for weapons does not justify manipulating suspect’s pockets (or other containers)
i. Cannot feel to determine whether clothes contained drugs, but if it is obviously contraband then ok to seize
10. Reasonable Suspicion and Informants’ Tips

a. Police can develop reasonable suspicion from informants tips
b. Reasonable suspicion and informant tips
i. Alabama v White (1990): Informant tip insufficient when 
1. No information about informant’s reliability or basis of knowledge
2. No information about innocent future events only insider could know about (information about easily predictable current circumstances insufficient)
ii. Florida v. J.L. (2000): Rejects “firearm exception” to White
1. Allegation that suspect possess firearms is, on its own, insufficient to justify stop

2. Tip must have “moderate indicia of reliability” specified in White
iii. Navarette v. California (2014): Informant’s tip sufficient when

1. Anonymous informant calls 911 (presumed to know that the call is traceable)

2. No information about future events (caller reports non-innocent current circumstances)

c. Florida v. J.L. (2000) (Ginsburg, J.) – anonymous tip that young black guy standing at bus stop wearing plaid shirt has a gun. Cops act upon tip, see young black guy meeting description at bus stop – stop and frisk = find gun.
i. Issue with tips = could be fake.
1. Additional issue with anonymous – no accountability
2. Worry that tips like the Swatter videos we watched in class.
ii. Ct holds that there must be moderate indicia of reliability that informant KNOWS what they are talking about
1. Indicial of Reliability – Reliability and basis of knowledge
2. In White – got anonymous tip that woman carrying cocaine and gave bunch of descriptive info.
a. Ct held that cops got re suspicion only AFTER police observed and corroborated the tips
i. Also found where tipster basis of knowledge was.
b. Re suspicion req SOME indep corroboration 
c. So ct held re suspicion – but ct was STILL uncomfortable with outcome
3. Here, ct is DEF uncomfortable saying this tip grants re suspicion (young black guy etc) BUT maj doesn’t factor in race explicitly in its reasoning.
4. Hold ( Not enough to est re suspicion which justifies stop and frisk
d. Navarette v. California (2014) (Thomas, J.) – Anonymous 911 call saying truck almost ran her off road and is driving recklessly and stated location of truck and called at certain time.
i. Crime that driver engaged in?
1. Cops say drunk driving
a. Why? – b/c if reckless driving then that is not an ongoing crime for them to act on
b. But cops say well this type of driving = likely drunk driving
ii. Hold ( re suspicion here that justifies stop and frisk
iii. Maj’s Reasoning – Says belive the tip b/c it is reliable since:
1. Comin from 911 sys which can trace calls – prank callers would think twice
a. However, didn’t deter the swatter callers from youtube videos…
2. Tipper named the correct location/time 
a. But can be easy to fake! Just hack into their GPS and call up 911.
iv. This case makes it easier to prove re suspicion JUST b/c there was a 911 call (even if tipster is anonymous – why would they want to remain anonymous, espeicallly here when reporting someone almost wrecked into her…?)
1. Thus, the ct dispenses w/ corroboration req – if call 911 and name location/time = reliable
2. But note: the more corroboration the more reliable so still can be used, just saying here that don’t HAVE to.
11. High Crime Area

a. In Wardlow the type of area (high crime) is part of the totality of the circumstances test
i. After Wardlow, police have easier time justifying frisks in high crime areas as “pro-active” policing 

b. Illinois v. Wardlow (2000) (Rhenquist, C.J.) – cops patrolling high crime drug area in 4 large SUVs. Cops are in plain clothes. Cop can’t remember if SUVs are marked or not. See guy on street corner with white bag, make eye contact, guy takes off running. They follow after him and stop and frisk – find a gun in the bag.
i. Here, ct treated the “high-crime area” as a part of the totality of the cir
1. Found that one BIG corroborating factor in order to decide if re suspicion or not is PLACE
a. If you are in certain place where there is usually a good amount of criminal activity = big factor to tilt in saying re suspicion.
2. Who designates if area is “high crime?” – the cops, based on their experience.
3. Thus, after Wardlow, cops have an easier time justifying stop and frisks in high crime areas.
ii. Ct also treated “running away” as part of the totality of cir – a factor
1. Ct says well person has a right to WALK away BUT if you run then cops entitled to interpret that like evid of a guilty mind.
a. This gives A LOT of power to cops to engage in stop and frisks
2. Well, if you see 4 large SUVs barreling down, which are unmarked and see aggressive looking people in them AND you are in high crim area – then there is an argument that running from something else, NOT the cops – they don’t even know it is the cops (if unmarked cars)
a. Maj did not address this – they did not question if guy ran clearly b/c of the presence of cops.
b. BUT it is worth thinking about whether guy was justified in running and what was he running from.
3. Ex) may be good reason why other innocents might run from COPS if in high crime area 
a. Not b/c  guilty but maybe b/c minority, worry of harassment.
b. Pro-active policing changes stakes of encounters with cops – so that causes civilian avoidance behavior that cops may treat as suspicious
c. Policy
i. If you are worried about getting away from the PC req then want police intrusion to be carefully calibrated
ii. Political views on this – your view on this will differ based on how you think
1. Pro Cop Version
a. Want sophisticated cop to protect public in high crime areas so that kids can play safely and all bad guys caught
i. How cops do this? – well know high crime area (b/c cops say so) so will patrol by looking for chances to send a message to bad guys. 
ii. If you run – I can catch and S&F and if find something then I can arrest you
iii. I can follow you and if see you do something illegal then S&F which could lead to find more
2. Other version – seeing this as harassment.
a. Many dislike Terry stop b/c used as a technique of mass policing
i. However, others like mass policing b/c makes sidewalks safer – if you can stomp out low level crime = improves society overall.
b. Also, many think that it unfairly targets minority
iii. Terry and Post-Terry cases is imp about POLICING!
1. Do we want to increase their ability to do this stuff so cops can do more BUT this means decrease civil liberty 
2. OR do we want to increase civil liberty by making bright line rules that prohibits cops from doing this BUT this means cops can do less on patrol
3. ( how to balance this dilemma is based on your political views as to what you think good and bad policing is.
iii. Police Discretion, Street Policing, and Individualized Suspicion
1. Profiling

a. Using a checklist to justify police intervention seems like a good way to control police discretion 
i. Problem is to separate out legitimate from illegitimate uses of criminal profiles
ii. Profiling potentially limits police arbitrariness by limiting police discretion to the attributes listed in the profile

1. Ex) says this is a drug career profile – it is a checklist of sorts and if person satisfies this list then PC/re suspicion to investigate that person.

b. Including racial characteristics on a profile relies on socially distasteful overgeneralizations
c. A broad list can pretextually justify stops motivated by some hidden police agenda
2. An objective approach to the 4th amm CANNOT consider pretextual (excuse to do something that is not accurate) use of profiles b/c can never ask what that specific cop’s motivation is

a. Not always the case that obj approach applied BUT Whren entrenches the obj approach in the 4th amm

b. When adopt obj approach – don’t get to ask why cop did what he did. Just get to ask if PC or re suspicion was satisfied – if yes, then cop’s activity is legitimate.

3. Pretextual Policing can conceal worthwhile motivations AND malign motivations
a. Ex) A proactive cop that genuinely wants to solve a crim can use this std that allows pretextual policing to help them solve the crime. For instance, he suspects guy of doing the crime, but can’t prove it. So he watches the guy and will arrest him when does any type of random wrongdoing – get him that way.
i. Some might think this is good policing, others think bad policing.
ii. And here this is worthwhile motivation – solve a crime. But could just as easily been bc of racism etc.
4. How Does Profiling Fit with Terry 

a. Standards v. Rules
i. Standards are flexible – thus, gives decision maker more freedom
1. Terry is more on the standards side.
ii. Rules are stricter – thus, constrains the decision maker more
1. Profiling is more on the rule side.
b. Well fits b/c profiling comes in to fill the freedom granted by Terry
i. So the law doesn’t specify a checklist, BUT cops may want to make OWN checklist to fill in the gap that discretion has opened up
1. It is imp that the POLICE are the ones to fill it.
ii. However, have to be careful how you fill it b/c don’t want to fill it with something that is explicitly or implicitly racially biased.
1. Racial profiling assumes that the targeted group is more likely to commit crime.
2. BUT non-racial profiling criteria (checklist fill gap with) can provide a cover for police discrimination.
5. Case Overview
a. United States v. Sokolow (1989): permits use of criminal profiles to establish reasonable suspicion to search
b. Whren v. United States (1996): test for probable cause is an objective one; officer’s motivations (even if racist) are irrelevant
c. Atwater v. City of Lago Vista (2001): severity of offense is irrelevant for Fourth Amendment seizure
6. Sokolow permits multifactor profiles during aggressive drug interdiction exercises
a. Rehnquist’s opinion
i. Demand for “reasonable suspicion” requires law enforcement to articulate factors to satisfy that standard
ii. Just because factors contained in a profile that law enforcement then apply to offenders does not make it untrustworthy
iii. Used by “trained agent” to determine criminality
b. Marshall’s Dissent

i. Favors fact-sensitive and experience driven decision-making
ii. Seems to favor policing as a craft
c. United States v. Sokolow – B/c of war on drugs, DEA developed a drug career profile and spread it to to state police departments. The profile gave cops a checklist to go through to see if PC/re suspicion.
i. The checklist:
1. Paying for ticket for a flight in cash
2. Going to place where big on drugs like Miami
3. Gives a fake name
4. No luggage
5. Etc.
ii. Hold ( This is good police training. Thus, profiling permits the multifactor tests. 
iii. Two different models on what “good policing” looks like

1. Majority – This is efficient. Who controls whether there is PC/re suspicion? – the profile which the department made – THUS, department controls indiv cops.
a. Liberals liked this view – the manager cop side
2. Dissent – Indiv cops should be the ones who control if PC/re suspicion b/c they should rely on their individual experience.

a. They are well trained, experienced cops
b. Should not have to follow a profile made by some cops that sit behind a desk and don’t have experience in the field.
c. J. Marshall here worries that profiles will dull fact-sensitive and experience driven decision making. 
d. Conservatives liked this view – the street cop side
7. Opportunity to profile is tied to the scope of police discretion

a. Profiling assumes that the targeted group is more likely to commit crime

b. Racial profiling assumes that members of some racial group are more likely to commit crim

c. Racially neutral profiling criteria might be so indeterminate as to permit the police discretion to select anyone they choose

i. Neutral criteria can then provide “cover” for police discrimination

x. Whren v. United States (1996) (Scalia): Cops were patrolling high drug area and pass truck that was waiting at stop sign for unusually long time. Truck turns quick right w/o signal and speeds off = traffic vio. Cops pull them over b/c have PC to believe traffic violation. Cops see through the window (plain view) that there were large bags of cocaine in the car so NOW have PC for drugs.
1. Rule/Holding: Fourth amendment looks only to objective features of the circumstances establishing probable cause
a. 4th does not look to officer’s subjective motivation in conducting the stop
b. Subjective motivations include race-based motivations. Cannot bring racial discrimination claim under 4th(use 14th amend. as remedy (civil) (even then difficult to maintain racial disc. Against police under 14th equal protection b/c obj. approach precludes “animus” element of racial discrim.) 
c. Note: police enforcement practices are too localized to furnish a standard for Fourth Amendment reasonableness
2. Was the stop legal? What is the std to decide this?

a. D argues that the stop was unre b/c the real motive for stopping them was NOT a traffic violation. It was REALLY to troll for drugs
i. And really, the D is basically arguing that doing this b/c real motive is based on race. 
ii. But cops can argue back that not profiling based on race but on the other facts – high drug area, late night, weird driving.
b. D then argues for the following standard ( ask if there was PC AND if a re cop (following the dpt’s rules) would have made the stop for the same given reason?
c. Ct REJECTED D’s (PC +) std 
i. Ct here held that the second part of this is to make it SEEM like it is objective BUT its REALLY a proxy for a subjective std – just trying to ask what the cop’s motivation was.
ii. Also, said the 4th amm should be uniform
1. Here, D wants to look at what a re cop following his police department’s policies would do.
2. Well, polices differ amongst departments so this is not uniform.
d. Instead ct adopted an Objective Approach ( Where 4th amm ONLY looks to objective factors to est PC.
i. Thus, the std is to ask ONLY if there was PC to believe that there was a legitimate reason for s/s like a law being broken.
1. 4th amm is satisfied by an legitimate reason for a s/s.
2. So if there is SOME legitimate reason based on cop’s observation of facts – such as a law being broken – then that is sufficient.
ii. Cannot ask what was in the mind of the officer or what his subjective motivation was. Can only ask the given facts that the cop observed.
1. Motive is irrelevant.
a. Don’t get to ask if malicious or malevolent intent.
2. Note: in Ornelas, relying on some subj aspects of cop’s mind b/c seeing if cop of same experience/training would have perceived that. BUT STILL not askin what is specifically on that D’s mind.
3. Effect of Obj Approach

a. Under the 14th amm (EP clause), cases of racial discrimination req a claimant to establish disparate impact and animus (motivation to do something)
i. Well, the obj approach precludes est the “animus” element of racial discrimination. 
ii. Thus, Whren pushes claims of racial discrimination from the 4th to the 14th amm.
b. This case was a HUGE help to cops b/c allows pretextual policing to TAKE OFF
c. Ex) If pulled over for 20 mph over speed limit = OBVIOUS traffic violation – not likely that you are being profiled. BUT if pulled over for 2 mph over speed limit then probally more profiling going on and cops use Whren to do it
d. Some worry about this result b/c overcriminalization means civilians can always be stopped for SOME offense.
4. Takeaway
a. This case entrenches the objective approach in the 4th amm.
b. Also, note that this case is noted as a REALLY bad case on race.
8. Profiling Debate: Kennedy v. Tyler & Wakslak

a. Kennedy

i. Rational reasons for profiling b/c certain groups commit X crime more, but racial profiling acts as a “tax” burdening the minority groups that are profiled
ii. Normally, if police want to burden individuals, they should burden everyone
1. Kennedy justifies profiling in extraordinary circumstances
2. Only if necessary to prevent immediate emergency
iii. Tyler & Wakslak

1. Subjective approach focuses on suspect’s experience of profiling
a. Civilians project their conclusion that the stop was race-based (or not) onto the police
b. How they are treated by the police during the stop determines the civilian’s conclusion about police motivation
c. Police motivation is irrelevant to the civilian’s conclusion 
9. Traffic Stops v. Investigatory Stops

a. Traffic Stops: speeding well over limit; reckless driving; dui

i. Race neutral and relatively brief

b. Low-level violation; malfunctioning tail-light

i. Disproportionately AA; longer and more intrusive; more likely to seek consent stop

ii. Lamberth: 35-44% of AA crossing NJ turnpike are AA, whereas only 15% of them speed

iii. Barnes: AA and Hispanics stopped 1.5 times as much as white drivers(race is salient factor in deciding when to search

10. Richard Banks
a. Police will racially profile even if policymakers try to stamp it out
b. So policy-makers should focus on other race-related consequences of the drug war, regardless of whether these consequences flow from profiling
i. But does this amount to a permission for state officials to discriminate?
ii. What about stigmatic effect of racial discrimination on people so profiled?
11. Maclin

a. Colorblind approach to totality of the circumstances excludes importance of race as a “perceptual clue” for law enforcement
i. Van Maanen suggests the perceptual trigger is working out who is likely to be an “asshole”
ii. “Assholes” receive harsher and more intrusive policing
b. The Court tries to incentivize officers to obey the law by permitting street harassment of civilians
c. The court allowed police safety to trump individual rights
i. Discretion allows for discrimination
12. Atwater v. City of Lago Vista  (2001) (Souter, J.) – Mom was pulled over b/c her and kids were not wearing seat belts. This same cop pulled mom over a couple days ago and mom went all upper class on him. So when he pulled her over THIS time, he got aggressive with her and arrested her. (He was basically playin gotchya with her – waiting for her to make mistake)
a. Rule/Holding: Power to arrest does not depend upon severity of crim, but simply fact that crime was committed. 
b. D argues that this arrest violated the 4th amm
i. Hold ( REJECT this claim and hold that arrest did not cause 4th amm violation b/c the arrest was not extraordinary.
1. Ct distinguishes between ordinary and extraordinary:
a. Extraordinary – arrest by extreme use of force (like seizure by shooting and killing someone)
b. Ordinary – Acceptable behavior like handcuffing them and not keeping them longer that 48 hours etc.
i. Handcuffs are embarrassing but not humiliating enough to be counted as “extraordinary.” 
c. D argued that in Whren the ct wanted the 4th amm to be uniform so there should be a uniform definition of crime

i. D suggests that crime means a jailable offense. Thus, cops should not have the power to arrest unless there is a jailable offense and a minor traffic vio does not meet that level.
ii. Hold ( REJECTS this argument too.
1. Majority does not think this is a big deal – there is no epidemic of minor intrusions that result in jailing so as to warrant having to think of such a definition.
a. But this is a bad argument – since when did consti rights turn on whether there was already an epidemic afoot.
2. Instead, found that the power to arrest does NOT depend on the nature of the crime, but simply on the fact that a crime was committed
a. Something can be a “crime” whether jailable or no.
b. This give a LOT Of power to leg to define crime in a level so that cops will always have PC to arrest(even if not jailable crime – okay if cop arrests you).
i. Ex) the Sagging pant statute
3. Held that the need to keep 4th amm uniform justifies excluding severity of crime when deciding if PC or not.
a. D’s std was – PC + jailable crime + dangerousness
i. Dissent (O’Connor) agreed with this std – said that PC is not a bright line deal and cops judge severity of offenses all the time.
b. Well, majority said that it is too complex – we must keep the 4th amm administrable. 
d. Takeaway

i. If you can cite or fine someone (but not a jailable offense) then cop STILL has power to arrest you. And as long as it is ordinary – then cop is all good.
13. Hibel – cops got call from woman in car saying that bf fighting with her. Cops went to check it out. Found car on side of road and guy was outside, woman in the car. Guy refused to give his ID to the cops and asks for the cops to arrest him. 
a. There was a statute criminalizing failure to give name to officer during an otherwise legitimate Terry stop 
i. Ct held that ( statute satisfied 4th amm reasonableness
b. Hold (  ct held that if it was JUST that statute alone then cops could NOT arrest BUT if there was also re suspicion or PC for cops to intervene THEN it is permissible for cop according to the statute to ask for ID

c. Statute criminalized failure to give name to officer during otherwise legitimate Terry stop 
d. Reasonableness of stop provided reasonableness for demand for identification
e. Without reasonable suspicion, law enforcement officers may not request identification. Brown v. Texas (1979)
iv. Evaluating Individualized Suspicion – Search Incident to Arrest

· Anyone subject to arrest can be searched for weapons and evidence. But the scope of the search depends, in part, on the place to be searched: (1) person-bright line rule permitting automatic search of person of arrestee; (2) home—standard permitting search of “grabbable area” within immediate control of arrestee (3) car—area where probable cause to search for evidence of crime of arrest (search permissible even if arestees is not in car when arrested, but only recent occupant). 
· CAR: area where reasonable to expect to find evidence of crime of arrest

· If person is not secured, the police can search the cabin and all containers therein. If secured the rule changes. 
· Generally, this is an exception to the warrant requirement and PC requirement to search

1. General Overview

a. Chimel v. California (1969): No warrant required for search incident to lawful arrest; object of search includes weapons and evidence; officer can search:
i. Arrestee’s person 
ii. Area within immediate control of arrestee
b. United States v. Robinson (1973): so long as legitimate arrest, subsequent search of arrestee’s person need not depend upon probability that weapons or evidence will be found
c. Maryland v. Buie (1990): may search home to prevent ambush on criminal’s “home turf” and may enter premises
i. Authorized protective sweeps incident to arrests
2. Car cases involving distinctive jurisprudence
a. New York v. Belton (1981): custodial arrest permits search of passenger compartment and all containers therein, so long as the search is substantially contemporaneous with arrest
i. Searchable area includes the passenger compartment only, and all containers thereing
1. Search is justified by the necessity of securing the scene

2. Excludes the hood or trunk—areas that are searchable under Acevedo

ii. Knowles v. Iowa (1998): must be arrest; search-incident doctrine does not apply to citation
b. Thornton v. United States (2004): contemporaneous means suspect was “recent occupant” of car
i. Applies Belton rule to permit a search of a passenger compartment even after the occupants has left the vehicle
ii. Thornton searches must be sufficiently contemporaneous to arrest

iii. Permissible so long as suspect is “recent occupant” of car

c. Arizona v. Gant (2009): (1) “Belton” search only if suspect is unsecured; (2) if secured, then narrower search only for offense-related evidence
i. the scope of the search determined by the “offense of arrest” if the suspect is secured
ii. “Belton does not authorize a vehicle search incident to a recent occupant’s arrest after the arrestee has been secured and cannot access the interior of the vehicle.”

d. Colorado v. Bertine (1987): Inventory search doctrine: police may search and inventory contents of vehicle they have taken into custody consequent to arrest
3. Vehicle Search incident To arrest: Secured vs. Unsecured 
a. Unsecured vehicle occupant

i. Belton test applies: any area within reaching distance of the passenger compartment
i. In Home Case
i. Chimel v. California (1969) (Stewart, J.) – Here cops had a arrest warrant to arrest D for the crime of robbing a coin shop. They go to D’s house and his wife lets him in. When D got home, cops handed him the arrest warrant and then searched entire 3 bedroom home asking them to open drawers etc. Cops did NOT have search warrant. Found evid like coins, seized them and used them against D.
1. This is the basic case of the doctrine
2. It is questionable if the warrant is valid but ct just assumes that it is
a. So here there is PC to arrest AND a warrant to arrest.
3. But ct continues to search the ENTIRE house – is that okay under SIAD?
a. Cops prolly searching for safety reasons and evid.
4. Ct gave us a bright line rule AND a flexible std
a. Bright line rule part – Any person that is lawfully arrested may be searched
i. If this was the only rule then would make the cops’ search of whole house reasonable because there is a legal arrest under a warrant
1. This would be a HUGE loophole around a search warrant req and would give A LOT of power to cops.
2. Thus, worry that this rule ONLY would leave searches of houses totally unregulated. 
3. This is why ct added the flexible std
b. Flexible Std – If cops legally arrest the arrestee then they may only search the arrestee’s person AND grabbable areas (limits the scope of the search)
i. Thus can only search via SIAD the arrestee himself and the grabbable areas near him. But anything outside grabbable area requires a search warrant to search.
ii. Ct said that when arresting – grabbable area in a home is ONLY as to the room arrestee is in UNLESS have some other re to believe that someone else can jump out of another room to attack.
iii. Note – in Buie – cops when legally arresting can do a brief protective sweep  in order to ID and immobilize accomplices that may be hidning.
1. Seems more like a standard than a rule b/c only get to do sweep IF re to believe accomplice is hiding
a. So can’t use the legal arrest as justification for this but can use re belief to be worried about it for justification.
2. BUT that doesn’t mean can use this quick search to look for coins etc
5. Rationales for searching person or just grabbable areas

a. There are two rationales for search during arrest:
i. Safety – worried that arrestee can grab weapon OR that another is hiding and will harm cops
ii. Destruction of evid – worried that arrestee can grab evid and destroy it. 
b. Dissent does not think rationales justify this type of blanketed ability to search.
c. Thus, with searches of houses – you need the safety and evidence rationale to do the search of person and grabbable areas.
6. Hold ( this search in every room for evid = unreasonable bc not grabbable areas of the arrestee.
7. SAID is a big deal

a. If make a legal arrest then blanket permission to search w/o warrant or PC the person and areas near him – don’t have to say that did the right process and don’t have to say that you believe evid is on the person or that person is dangerous.
i. Johnson note case – after legal arrest, cop found cigarette packet on the arrestee and looked in it and found heroin.
1. The packet was too small for a gun or a knife (something dangerous) 
2. But ct held that this was okay b/c no need to prove that believe arrestee was dangerous.
8. Under Robinson, the right to search does not depend on the probability that weapons or evidence will be found. The legitimate arrest by itself justifies any subsequent search of an arrestees person

ii. Car Cases

1. So car cases are more dictated by bright line rules and houses are regulated by a standard
2. Belton – D pulled over for speeding and he was arrested.
a. Ct adopted a bright line rule – that if legal arrest that involves car, then cops get to search the passenger compartment in the car 
i. Ct allows this b/c ct declares it a grabbable area since can easily get into this area – and worry arrestee can get gun and shoot cop etc 
1. Thus, this is a rule based exception (like Robinson) but under a rationale of safety (like Chimmel). 
ii. Trunk or hood is NOT a grabbable area; thus, can’t search these without a search warrant
1. Note: these areas ARE searchable under Acevedo.
2. But under here – need search warrant or PC etc
b. BUT, worry that we are dealing with legal fiction here – that we assume that all Ds are strong and slitherly so all can get to the passenger compartment easily. 
c. Also worry that the exception is swallowing the rule
i. Like cops are not thinking of this in terms of an “exception” – like I usually can’t do this but in this limited case I can. 
ii. Instead cops are thinking, I want to get into passenger compartment, and how do I do that? – oh let me just arrest him. 
3. Thonton – Cops thought D was a drug dealer. He was outside the car and walking away from car when cops arrested him and the cops were slow to get to the car to search it.
a. Well, if D is away from car like here and search happened a bit after arrest, can cop still search compartment of car under Belton?
i. Ct held ( NO!
ii. Ct held that searches must be sufficiently contemporaneous to arrest so that the suspect is a recent occupant of car
1. Recent occupant = person must be sufficiently close to car and arrest must be sufficiently contemporaneous to occupant exiting the car.
iii. Thus, this adds a bit onto the clear-cut Belton rule (see below)
4. Arizona v. Gant (2009) (Stevens, J.) – Cops pull over D for a traffic violation of suspended license and when secured him they also found drugs. 
a. Here, the ct without overruling Belton or Thornton – gets rid of the idea that Beltonbi creates a bright line rule an treat it instead as a true exception
b. Ct here agreed that the fiction in Belton was too fiction
i. Held that Belton does NOT authorize a vehicle search incident to a recent occupant’s arrest after arrestee has been secured and cannot access the interior of the car. 
c. Here, the scope of the search is determined by the offense of arrest

i. Thornton – Arrested for drug crime
1. If ther was PC to arrest D for drugs then can do a protective sweep of car under Belton
a. Might need bit more PC to believe drugs in car (Acevedo) – but don’t need THAT much more. 
b. And unsure if had that PC in that case.
ii. Gant – arrested for traffic offense (though also later found drugs)
1. Ct held that if D secured then there is no safety justification, only justification could be for evidence (destruction of evid rationale)– evid for the reason for the arrest.

2. But what evid would cops be looking for here? B/c has to be evid from the re to arrest then cops would have to be looking for evid of the suspended license

a. Well they already saw the license and not going to find more evid of this crime in car…
3. Thus, if traffic offense is reason for arrest (like broken taillight etc) then that does NOT justify looking into passenger compartment under destruction of evid rationale b/c the evid for the reason for arrest is OUTSIDE of the car.
d. THUS ( can only do search incident to arrest with a recent occupant of car only if arrestee is (1) within reaching distance of the passenger compartment OR (2) reasonable to believe the vehicle contains evid of the offense of arrst.
i. More restrictive than Belton
ii. And the justification for non-danger based search incident to arrest tracks Acevedo more closely.
e. RULE: Search incident to the arrest (arrested for PC) is automatic and the Probable Cause only extends to the arresting offense. 
j. Tech Cases

i. In Riley the worry is that searching a mobile phone reveals too much information
1. Two Args
a. Search for evidence is primarily search for physical evidence
b. Permission to search for evidence is justified under destruction of evidence rational
ii. Riley v. California (2014) (Roberts, C.J.)– There are two Ds looked at here. One is a gang member and the other is an alleged drug dealer. Ct here is asking if Robinson’s bright line rule applies to cell phones.
1. So under Robinson can search person’s clothing and small containers on them like cigarette package (Johnson)
a. Well does that extend to cell phones that people have on their persons?
2. Ct held ( if you arrest someone then you CANNOT go through their phone. Refused to extend Robinson here.
a. Held that this is a categorically diff situation ( b/c privacy issues are quantitatively and qualitatively diff
i. Quan – cell can hold SO MUCH MORE than a bag on your person
1. Worry that searching a cell = reveals TOO much info.
2. When just grab persons bag, the only info would get is tangible/physical evid and only enough that can fit in bag.
ii. Qal – Has super personal stuff like photos, credit cards, etc.
b. Ct stated that search for evid is primarily a search for physical evid so Robinson is for physical evid and not virtual/intangible evid
3. Ct ran through the Chimmel rationales to see if gave reason to allow search of cells
a. Safety?
i. NO, cops cannot justify a search under dangerousness rationale b/c data will not physically hurt cops
ii. Now, can do a brief search of outside of phone to make sure like razor not hidden there but that is it – can’t open cell up and look at data
b. Destruction of evid?
i. Gvt argues that can do remote wiping and encryption
ii. Ct rejected this b/c doesn’t happen a lot. And if really worried of this then can do stuff to prevent while get warrant like turn it off etc.
c. REJECT - 
4. THUS (  bright line rule that CANNOT search cells incident to arrest (not even flip phones). 
5. Technology

a. When get into tech areas – cts get nervous about scope of 4th amm and seem much more willing to place burdens on cops.
b. Well, are cells REALLY that categorically diff than other stuff?
i. This would be mass info collection and ct thinks that getting this much info THIS easily = even MORE than mass policing so worry about htat.
k. Overview:

i. General – Mix of Rules and Standards

1. Who can be searched?
a. Bright line rule( Under SIAD, ANYONE can be searched if lawfully arrested
2. What areas can be searched?
a. Home
i. Std ( Can only search person (arrestee) and grabbable areas (Chimmel)
ii. Std ( Also can do a brief protective sweep if have re to believe there are others in home (Buie) or adjacent area in home where accomplice might hide
b. Street
i. Rule ( If legally arrest suspect then can search his person for physical evid or weapons. (Robinson). 
ii. BUT not applicable to data on mobile phones (Riley). 
c. Cars
i. Mix ( If legal arrest, cops can search passenger compartment as a grabbable area (Belton – rule) as long as the suspect is a recent occupant (Thorton – standard) AND arrestee is within reaching distance of the passenger compartment (Gant – standard). 
ii. If vehicle’s recent occupant is unsecured, Belton-style sweep of passenger compartment is allowed(Grant, Thornton)
iii. Std ( But if recent occupant is secured then such a search of car is determined by safety or  PC to search (what is the offense to which arrested for – Have PC to believe going to find that evid in car?)

ii. Checkpoints, Special Needs, Regulator and Administrative Searches

1. Special Needs Doctrine Basics

a. Involves a kind of search and the classic case is a uniform stop such as checkpoints 

i. All cases in this section involve some non-trivial privacy invasion.
ii. Roadblocks (checkpoints) = full blown seizures by cops of of drivers and passengers
iii. Checkpoints – usually pull over random groups of cars or pull over everyone.
b. Special needs – when there are special needs beyond the normal need for law enforcement then the search is beyond the ordinary criminal investigation and thus, that renders the warrant and PC req impracticable

i. These type of searches are quasi administrative b/c not ordinary crime investigation.
1. They are peculiar types of exigencies
ii. Ex) Sobriety check points – Not really ordinary crime investigations, mainly for overall road safety.
c. Difference with these cases and Terry
i. Terry introduces the re suspicion doctrine but that still preserves the notion of Individual Suspicion – There was individual suspicion to support a 4th amm intrusion. 
1. Thus, re suspicion (like PC) is individualized for particular crimes
ii. However, with special need cases, there usually is NO individualized suspicion, there is only generalized suspicion.
1. So when cops stop you at a checkpoint, they don’t do so b/c think specifically that YOU did some certain thing wrong.
2. In these cases, there need not be indiv suspicion, but only a generalized req that the stop be reasonable ( special needs REPLACES the warrant and PC req with a generalized re std.
a. Part of what makes a stop re? ( the fact that the stops are uniform meaning EVERYONE gets stopped b/c the stops are nondiscretionary

i. This is opposite of Terry b/c that kind of stop allows LOTS of discretion.
b. See second party more under the cases leading up to Edmund (
3. THUS ( when there is a special need for mass searching then the impracticability of having indiv suspicion justifies the cops engaging in suspicionless searches.

2. Overview of suspicionless checkpoint stops

a. United States v. Martinez-Fuerte (1976): Court upheld suspicion-less checkpoint searches at the border
i. How legally special is Government’s interest in detecting and preventing illegal immigration?
ii. This was a post-Terry case that was about checkpoints at the border.
iii. Did this involve a special need?

1. State claimed that immigration enforcement (making sure that only good people cross and that the border is secured) is beyond ordinary criminal investigation and thus a special need
iv. Test: Balancing State’s interest with Public’s Interests
1. State: Difficulty of containing illegal immigrantion at the border and impracticality of studying each car
2. Public: “Objective” intrusion: stop, question, visual inspection (limited because no search of occupants or car) and “Subjective” intrustion: fear and surprise engendered in motorist
v. Ct looked at whether the stop was reasonable

1. So as stated above – something that could make search re is nondiscretionary nature of it
a. Here, don’t want to profile people crossing so the cops stop EVERYONE that wants to cross ( thus, RE!
2. ALSO, another part of seeing whether re ( Balancing the gvt interest (the purpose/special need) with an indiv’s privacy interst
a. Here, ct did this balancing and held that border control is a hard law enforcement problem AND the intrusion is minimal so tipped the scale in favor of gvt interest.
vi. Hold ( ct upheld the suspicionless checkpoint searches at the border i
1. Thus, if you are crossing border in car then cops can search you without a warrant and without any form of individual suspicion as long as do so re (above).
vii. This case justifies searches at airports ( Airports = international borders. So when we go to airports we are allowed to be searched even if there is no suspicion based on the special needs doctrine.
b. Brown v. Texas (1979): checkpoints permissible if planned, and embody explicit and neutral limitations on police conduct
c. Delaware v. Prouse (1979): police cannot engage in roving, suspicionless searches of vehicles
i. But: in dicta, roadblocks designed to verify drivers license and vehicle registrations are o.k.
d. Michigan Dep’t of State Police v. Sitz (1990): suspicion-less stops for traffic offenses permitted
i. Court employs a balancing test:
1. Magnitude of drunken driving problem vs. privacy interest

2. There is a very low success rate for roadblock stops

ii. Not necessarily

1. Magnitude of harm (deaths from durnk dirvers) would justify more stops to detect or prevent harm 

2. More stops means more deterrent effect 

a. Drivers are more certain to be stopped; so more likley to not drink

e. Indianapolis v. Edmond (2000): checkpoints with the primary purpose of detecting wrongdoing are impermissible
f. Illinois v. Lidster (2004): information-seeking stops, in which police distribute flyers to publicize criminal activity, do not criminalize vehicle’s occupants by seeking evidence of their wrongdoing
3. Roadblocks involve (1) full-blown seizure by the police of a group of dirvers and passengers (2) without any individualized suspicion
iii. Indianapolis v. Edmond (2000) (O’Connor, J.) – Here the checkpoint is to interdict drugs. At each checkpoint, cop would pull over certain number of cars and ask drivers to give license/registration. As did that, cops looked for signs of drunkenness AND drug dog walks around car. 
1. Primary Purpose Test
a. Ask what the primary purpose of the stop is (the NATURE of the stop is) – it will either amount to special needs or ordinary criminal investigation. 
i. If primary purpose is ordinary criminal investigation then NOT a special needs search and need re suspicion or PC to do it
ii. If primary purpose is special needs then search is okay as long as it is re ( non-discretionary and NOT ordinary criminal wrongdoings (balance).
b. Primary purpose is NOT the purpose of the individual, but the purpose of the INSTITUTION

i. This is a different notion of objectivity – not what the indiv cop’s motivations are but what the institution’s motivations, the dpt’s policies

c. This gets around pretextual policing 
i. Ex) If stop you for broken taillight but really cops just rying to get you for drug interdiction
1. Well, we ask which is the primary purpose.
2. How to decide this is below (
d. How do we know what the institution’s primary and secondary purposes are? – One way is to look at cir surrounding it like how the regulation is written, what did signs say, what were the directives for the procedure (like pull over everyone, etc).
2. Ct Applied Primary Purpose Test
a. Looked at the regulation – which points to “drugs.” Also, the sign at the stop read “Narcotics checkpoint.”
b. The primary purpose of this checkpoint stops was aimed at detecting evidence of “ordinary criminal wrongdoing” ( checkpoints are primarily regulatory and non-adversarial, but those directed at driver’s wrongdoing are primarily investigatory and adversarial
c. Hold ( the institution’s primary purpose for this stop was drugs 

d. Well – is this primary purpose a special need?

i. NO!

ii. Not as if social workers stopping cars to search for drugs b/c of health reasons, COPS are doing this to catch criminals carrying drugs

1. Usually, cops and not admin people are the ones involved with “ordinary criminal investigations.”

iii. Thus, this is to detect ordinary criminal wrongdoing ( this is NOT a special needs deal

1. To do such a search then you need individualized suspicion that amounts to re suspicion or PC. 

3. Finding the primary purpose helps in the question of whether the stop was generally re.

a. First, is the stop non-discretionary?
b. Second, what is the purpose? And once find the primary purpose (the gvt interests) then you balance that against the indiv’s interest of privacy.
i. If the primary purpose amounts to something like drug interdiction which is a ordinary criminal investigation then that will NEVER outweigh privacy intersts.
ii. If the primary purpose are things like ( Caretaking, employee safety, integrity of national border, or regulation of traffic/safety THEN those are considered special needs and those will usually outweigh privacy.
4. How is this diff from Sitz where asked for license and registration too?
a. Well in Sitz they arrested people for intoxication and unlike drugs (what arresting people for here) intoxication = immediate traffic safety issue.
b. Reason why state can’t claim this as a “license/registration stop” is b/c primary purpose said this was a drug stop. 
i. License/registration = secondary purpose
5. Checkpoints asking for help in solving crimes are different from those set up to search occupants
a. Illinois v. LidsterCops set up highway checkpoint to ask drivers for info about a hit and run. During tops, cops found the D was driving drunk and arrested him 

i. Highway checkpoint used to ask motorists for information about recent hit-and-run is “reasonable”
1. Individualized suspicion has little role to play in “information-seeking stops”
iv. Special Needs

1. Special needs replace the warrant and probable cause requirements, with a generalized reasonableness standard
2. Special Needs in schools
a. T.L.O. v. New Jersey (1985): search of student’s purse permitted given reasonable grounds for suspecting student violated rule
i. Special needs of a school is to ensure the safety of kids—les protection of privacy is given in these areas
ii. General reasonable suspicion for teacher or school to conduct search

b. Vernonia School District 47J v. Acton (1995): reasonable to require drug testing of school athletes, given custodial and tutelary obligations of school district, along with minimal intrusion of urinalysis testing
c. Pottawatomie County v. Earls (2002): suspicionless drug-testing of students who wished to participate in competitive extracurricular activities permissible given swift and informal disciplinary process
d. Safford Unified School Dist. No. 1 v. Redding (2009): scope or manner of search unreasonable when principle searched student’s underwear for small amount of drugs
3. Special Needs Elsewhere
a. Griffin v. Wisconsin (1987): probation officers may search probationers homes on “reasonable grounds”
i. Probabtion officer searched D’s home after hearing news of D having ammunition and found weapons
b. Samson v. California (2006): police search of parolee permissible absent reasonable suspicion where parolee waived right to object to search and state law prohibited “arbitrary, capricious, or harassing” searches
i. More a balancing-of-interests approach than simply relying on the special needs of the state to search probationers
c. O’Connor v. Ortega (1987): public institution’s search of employees office permitted without warrant or suspicion
i. Public employer then under special needs doctrine can search desk, cabinets for workers as long as search is geneally re. susp
ii. Facts: Dr. was alleged to have been harassing trainees so searched office. 

4. Collecting DNA

a. Maryland v. King (2013) (Kennedy, J.) – There was a rape but had no leads, but did get DNA from victim. There was a guy arrested later for burglary. When arrested, cops took his DNA by swab as part of routine booking procedure. Eventually, cops saw that his DNA matched that of the rapist. D argues that the swab test they did was a search that vio his privacy.
i. Ct held that YES – the swab test is a “search” BUT that this type of search is reasonable.

ii. Did cops need indiv suspicion of D being a rapist to do such a search?
1. Ct held NO!
2. BUT cts reasoning was NOT b/c this was a “special needs” situation, but b/c this is a lowered expectation of privay situation (
a. Instead ct said it was b/c an arrestee that is booked into jail has a lessened privacy interest – THUS ct uses that to justify a suspicionless search of his DNA.
3. Ct held that this is a special needs 

iii. Further, ct held that this DNA swab is just part of the normal admin search that is re b/c:
1. Cops need to see how dangerous these arrestees are by seeing past crimes – this helps cops know:
a. if should grant them bail b/c if super bad past crimes then they are higher threat to the public so should not grant them bail
b. AND how to treat them in jail b/c could be higher threat to cops in jail and/or other inmates,
2. Gvt has interests in making sure the ID is correct (have the right guy) outweighs the lower privacy interest that have when you are arrested.
a. Thus, like admin searches above like in schools – the “re” of the search is not b/c there is this super special need that outweighs the privacy interest but moreso that the privacy interest is lessened so that even a slight bit of gvt interest will outweigh the lessened privacy interest.
iv. Dissent 
1. Majority relies upon the state’s interest in identifying the arrestee when processing him for detention
2. BUT dissent argues that even if that is true, THAT is not what using DNA matching for b/c didn’t start the matching immed upon booking to “get the ID” AND didn’t get results until 30 or more days later.
a. The tech to “ID” the arrestee via DNA is not yet able to quickly do this.
3. Thus, Dissent says that cops NOT using DNA to match it to an indiv BUT they are instead using the DNA to match it to a piece of evid of an unsolved crime!
a. They are matching DNA in order to match unidentified DNA (like here the rapist DNA – was unidentified. The D was identified.)  
b. Thus, the DNA is used to ID a prior crime and NOT the current criminal – SO this is an ordinary criminal investigation and NOT an administrative activity that is just “part of booking an arrestee.”
4. Dissent worries that DNA is A LOT of info that we would not have otherwise been able to access, makes it way to easy for cops to get THAT much info (just like the cell phones in Riley). 
v. Note

1. One argument that maj could put forward is that this was more like Lidster where its like asking for help on already committed crime. But did not argue that.
v. Special Needs: Regulatory and Administrative Searches

· Regulatory inspections: may be conducted on quantum of suspicion standard (less than probable cause) by balancing the (1) need to search vs (2) invasion which search entails

· Factors required to permit warrantless search under “special needs” doctrine:
· Business is closely regulated
· Substantial governmental interest supports regulatory scheme
· Warrantless searches are necessary to further regulatory scheme
· Inspection scheme is constitutionally adequate substitute for a warrant
· Inspection is limited in time, place & scope
1. Camara and Burger
2. Camara v. Municipal Court (1967) (White, J.) – building inspectors going around buildings to see if there are any probs so as to protect the public safety and health. However, to investigate, the inspectors must get in the building, well what if the owners don’t want those inspectors in there or want inspectors to give justification for going in? 
a. Earlier case is the Franks case – states that the 4th amm does not cover these regulatory searches. Thus, inspectors may go into buildings without a warrant and without any justification for entering, and 4th amm does not protect the owners who don’t want them in there
i. Note: individualized suspicion per building is hard (and thus giving justification as to why want to inspect building to owner is hard) b/c these inspections are mass policing type form where see group of buildings that need to be inspected for some reason but won’t know if issue until get IN.
ii. Thus, there is a statute in this jur – if owner refuses to allow inspector entry then that is considered a crime and owner will be arrested.
b. THEN, Mapps goes down and states that there is a remedy for 4th amm violations.
i. B/c of this, the ct here decides to reconsider whether the 4th amm applies to these regulatory searches.
c. Hold ( Ct applies the 4th amm to regulatory searches by gvt officials of property
i. States that it is better for inspector to have warrant saying the reason for inspection HOWEVER the warrant need NOT be issued upon PC, some notion of reasonableness is enough
a. Re ( 
b. This is regulatory and not punitive. Thus, regulatory inspection may be conducted on reasonable suspicion which is a lower burden than PC
ii. The Re Std balances the state’s need to search v. the intrusion on the person
1. Here the balance would be ( public interest (prevent dangerous buildings etc) v. the intrusion on the person
a. Held that this was a minimal invasion so balanced in favor of it being re to do inspection on owner.
2. Case introduces this balancing test (which Terry doubles down on)
iii. The Warrant
1. So apply the re std b/c it is a non-investigatory search so like community caretaking where std is re. BUT it is also an administrative style search so a bit diff, so will req a warrant 
2. Thus, cops must go to neutral magistrate so mag may decide if re grounds to inspect. If mag says yes re – then issues warrant.
3. However, the warrant can be general – like saying need to search set of buildings b/c old (not indiv b/c accept that it is hard to do that in this situation)
4. So when inspector comes to home, owner may ask to see the warrant – and if show you one then that tells Owner that the inspection was deemed re. Must let them in.
d. Takeaway

i. Re std = LESS than PC
1. Non-investigatory searches justify the use of the lesser std – re.
ii. Case introduces balancing test of re std (PC is NOT a balancing test – just ask if there is fair probability that criminal activity is afoot.
vi. Reasonableness and Police Use of Force

1. Case

a. Tennesee v. Garner (1985): use of deadly force to seize a fleeing felon is reasonable only if:
i. the suspect threatens the officer with a weapon; or
ii. there is probable cause to believe that the felon’s crime involved inflicting great bodily harm
b. Graham v. Connor (1989): Fourth Amendment reasonableness standard is objective and applies to all claims of excessive force
c. Scott v. Harris (2007): applies Graham’s objective reasonableness standard to deadly force used to seize fleeing felon
d. Plumhoff v. Rickhard (2014): reasonable to fire shots into fleeing car until flight ended; temporary cessation and then resumption of flight does not make use of force unreasonable
2. Basics
a. 3rd party surveillance (like via cell phones, dash cams etc) has transformed the cop’s use of force.
b. Note that shootings (even if suspect is unarmed) usually happens in physical arrests where cops are trying to arrest and suspect is resisting/fighting back.
c. Historically ( use of deadly force was automatically justified to seize fleeing felons. 
d. BUT NOW ( cops are req to follow a reasonableness std
i. See below under Garner to see the std.
e. Remember, don’t need to kill someone for the force to be considered “deadly force.” Just force that is sufficient to kill someone.
3. Cases of Deadly Force

a. Tennessee v. Garner (1985) (White, J.) – cops saw Garner running through backyards (don’t know what for), cops yelled at him to stop, he did not, he tried to jump the fence and cop shot him in the back of the head.
i. Why did cop shoot? – to arrest/seize the guy and NOT to protect himself or others from physical harm
1. Cop did NOT shoot out of fear that going to be harmed b/c guy’s back was to him and there was no evid that guy was a threat to others
ii. State argues 
1. Such use of force here was re and does so by arguing that there is a distinction between the justification for the arrest and the manner of the arrest
a. State argues that the 4th amm ONLY covers the justification for the arrest and not the manner. Thus, so long that there is PC to seize the suspect (justification) then ANY KIND of seizure is re.
2. Also state argued the historical view has always been that deadly force was ALWAYS re in order to seize fleeing felon. 
iii. If state is deemed right, and that is the rule then what are the consequences?
1. Cop that is incapable of catching suspect or too lazy to even chase him can use any type of force (even deadly) so long as there is PC to believe suspect committed a crime.
a. Thus, may encourage cops not to even chase, and just to shoot.
b. Also force would not be defined so could be anything from handcuffs to m16 = Big concern.
iv. Ct REJECTS state’s separation and the historical presumption
1. Ct rejects the separation of justification and manner and holds that the 4th amm applies to BOTH!
a. Holds that the std must meet for BOTH justification AND manner of arrest is PC std.

i. Remember that normally cts default to reasonableness std but ct did not do that here.
2. Ct also rejects the historical presumption
a. Held that back then “felonies” used to be REALLY dangerous crimes, which are not comparable with crimes deemed “felonies” now.
i. J. White here in the maj goes against originalist view.
b. Also back then, handguns were not as precise and hard to accurately hit stuff. But now WAY more accurate = more deadly.
v. THE STD (deadly force [the manner] is justified upon PC to believe that suspect presents a threat of serious harm to himself and/or others OR that suspect has committed a crime involving violence.
1. This is an objective std that looks to the totality of the cir
a. Interesting b/c yeah since the Bryan case in 1996, the 4th amm is an obj std based on totality of cir BUT here the Garner case was in 1985 which was before the whole “obj” deal.
2. Mere commission of a felony OR some re suspicion of the above factors is NOT sufficient to use deadly force. Must be full blown PC!
3. Thus both the decision to seize (justification) and the manner of a seizure must be justified by PC.
4. Balancing
a. To decide if the intrusion (deadly force) is necessary or not – the ct balances the extent of intrusion on liberty (death) v. the need for deadly force (threat of harm or violent crime)
b. HERE, the extent of intrusion was unmatched since there was no threat of harm or violent crime involved. 
c. Thus, deadly force was NOT justified here!

vi. Note

1. Decision to do a Terry Stop only requires re suspicion, and not PC. But that is b/c cop could NEVER use deadly force to effectuate a Terry stop. Diff situation.
vii. Scott v. Harris (2007)– cop went after driver for speeding but car tried to outrun cop. After some time of a high-speed chase, cop got permission to do technique to stop car and so he rear-ended car which caused car to crash and injure driver so now quadriplegic.
1. Note: that once the cop bumps the back of the car to get it off the road – THAT is a full blown seizure.
2. D argued the following analysis the ct should follow:
a. FIRST, we must ask if suspect posed an immed threat of harm
b. SECOND, we must ask if deadly force was necessary
c. THIRD, we must ask if the cop gave any warning.
3. Ct REJECTED D’s checklist approach in justifying deadly force
a. Ct held that Garner did NOT est such preconditions, just gave us a way to apply a test to see if a certain type of force was re or not and reasonableness is NOT reduced to a checklist!
i. Remember – every time someone argues to implement a checklist to decide if 4th amm vio – sup ct rejects it.
b. Ct held that we should apply the std in Garner but have to do so by looking at the particular facts of this case (totality of the cir part) (
4. Apply std from Garner
a. PC to justify decision to seize?
i. YES there is PC here b/c driver violated traffic laws
ii. Also, remember innocent people do not run away. Here, cop tries to pull driver over and he speeds off.
b. Manner of seizure re?
i. Danger to self or others? – must look at this case’s facts
1. What factors could influence this?
a. If it is a congested area on road = more danger. If rural/empty road = less danger
b. Time of day.
c. How fast going.
d. How long chase lasts and how much gas car can hold.
i. Longer going can argue more dangerous but could also argue maybe less b/c bound to run out of gas soon.
e. Amount of pedestrians around.
f. Passengers in car?
2. Factors present here that could argue that it is dangerous to others/self?
a. Going into oncoming traffic
b. Quickly changing lanes
c. Speeding at high speeds
5. Ct then EXPANDS the Garner std just a bit
a. Ct held that reasonability of the manner CAN be reduced to factors (see some of them above) and one factor can look at is the culpability of the victim

i. If the ct finds that the victim created a dangerous condition that significantly contributed to his injury then that culpability makes the manner in which the cops seized MORE re.
b. Thus, ct here INSTEAD looks more to reasonableness as the std for balancing the use of force and the harm to the suspect
c. ALSO ct noted that there are diff levels of “deadly force.”  
i. Sticking a bomb on you is more likely to result in death than shooting you with handgun.
ii. And remember in Garner we balance the intrusion (the type of deadly force) against the need to see if justified or not.
iii. How deadly is bumping a speeding car given this intrusion?
d. Hold ( ct held that the suspect’s culpability in causing dangerous situation that could harm bystanders made the cop’s use of force (manner to seize) re in order to protect those bystanders.
6. Difference between Garner and Scott
a. So there is a n evolution of what we deem is “re.”
i. Used to be re = PC + Warrant
ii. But cases before Gates (1983) started making PC std look more flid
iii. Then move to re = broader so that it = PC + warrant + re suspicion.
iv. THEN move to – we have diff zones of re where SOMETIMES it is expressed through PC, sometimes through indiv suspicion, and sometimes through generalized suspicion (special needs) AND there are diff tests to assess all those
1. THUS…this is getting messy
b. Garner is at the cusp of the move towards “re” as the touchstone of 4th amm in 1985. So if think that Scott ct seems more tolerant of cops deciding to use deadly force than Garner ct then might be b/c Garner was two years after Gates.
i. The hard and fast understanding of PC gives way by 2007 (the year of THIS case) to the totality of the cir – re analysis where we ask what a re cop in a rapidly changing situation that is dangerous would do.
7. Ct here LOVED using the word “training”
a. There can be gd training and bad training but ct doesn’t discuss this – ct instead assume that if the police dpt adopted this police then likely is a good policy.
b. Even if turns out that the training is not good, still would argue that a re cop would follow their training making their actions in the cir re.
8. Note ( Say bumping the car made it hit another car which flips and injures the other driver – if this happens then the victim in the other car can still sue cop for the use of deadly force that resulted in her injury.
9. Case of Non-deadly Force
a. Graham v. Connor (1989) (Rhenquist, C.J.) – guy had insulin reaction so had friend drive him to store to get some orange juice to counter it. Guy ran in, got the juice and got back to car quick. Cop saw him enter and leave quickly so after they drove off, cop pulled him over. Had a debacle trying to arrest him that resulted in guy breaking his foot. Cop handcuffed him but later cop realized there was no crime and let him go. Guy filed charges against the state
i. This case is in-between Garner and Scott BUT it instead is about reasonableness of non-deadly force
ii. The guy filed a Sec. 1983 charge against the cop – remedial statute allowing a civil action against those that violate rights while acting under the state.
iii. The main issue here
1. Lower Cts
a. This case involved a motion for SJ – so asking if sufficient evid to go to trial.
b. The appellate ct ended up kicking back the case to trial cts to apply the GF efforts std, which is from the cases that analyzed this under the DP clause.
i. Thus, trial ct will ask questions about whether cops acted in GF or maliciously/BF
ii. This is a subjective test.
2. Sup Ct here REJECTS the GF Efforts Std

a. Held that excessive force cases involve the 4th amm and NOT DP clause and with the 4th amm we always apply an objective, reasonableness std

iv. The ct never officially decides if the cop’s conduct constituted a 4th amm vio – But lets analyze it anyway with small amount they said
1. PC to justify the decision to seize?
a. Arguably so b/c saw the guy enter and leave quickly. 
i. BUT note that this is mistaken PC b/c there actually was no crime.
b. There is at least def re suspicion to do a Terry Stop.
c. Thus, justification is likely good.
2. Manner of the seizure permissible?
a. The force was NOT deadly, BUT even if the force is not deadly we still use the same analysis under the totality of the cir (Garner modified by Scott). 
b. Thus, we ask: was the force permissible from a re cop’s point of view?
i. This test is STILL obj and NOT subj b/c don’t go into the cop’s subj thoughts/beliefs.
c. Here, PC to seize was mistaken so the amount of forced used in which a re cop may think is necessary to restrain suspect was ALSO mistaken BUT so long as it is objectively re then the use of force is permissible.
i. Thus, this conduct (stopping, handcuffing, wrestling with him a bit) could be permissible based on a re cop’s perception at the time even if it is mistaken and results in harm to the suspect.
d. BUT there are some facts that suggest that the use of force is unre like the fact that the cops refused to get medical help. And denial of medical care could make a jury find that THAT is an unre use of force.
i. Remember – here it was SJ issue thus it is all about if the JURY thinks it is re or not. 
ii. Ct does not answer this – kicks it down to lower cts to decide.
iii. However, ct argue that denial of medical care was not SO unre b/c of the “rapidly changing cir” etc
iv. So it is arguable – jury decides.
v. The Concern After This Case

1. Worry that the 4th amm provides a limited excuse for cops that “mistake” the amt of force necessary to seize the suspect
2. But others disagree and hold that such excuse IS limited b/c it excuses mistaken but STILL re police conduct
a. Also, whole point is to allow well-trained gvt officials acting in rapidly changing env to use their discretion to respond to hard to judge cir.
III. Scope of Exclusionary Rule—Good Faith Exception
· The exclusionary rule will not apply when a police officer makes a good faith mistake regarding the validity of her conduct. Good faith can be determined through the justifiable and reasonable reliance on a judicial or executive official. Under Leon, the exclusionary rule is inapplicable if it is “objectively reasonable” for the officer to rely on the warrant. Whereas in Herring, the exclusionary rule only applies to deliberate, reckless or grossly negligent conduct.  In Herring and Davis measure deterrence by balancing police culpability against granting windfalls to guilty defendants (rather than burdening innocent ones). 
a. Overview on Exclusionary Rule: Two perspectives on the exclusionary rule: 
i. Constitutional right: If the state violates the Fourth Amendment, then the evidence collected is excluded as of right
ii. Judicially-created remedy: Exclusion, as a remedy depends on some judicially announced rationale
iii. In Leon, the Court adopts the “judicial remedy” position and declares the rule’s rationale to be deterring police misconduct
1. The Court’s rationale rest upon its regulatory understanding of police organization
2. The Court rejects a model of policing in which cops answer to prosecutors and courts
3. The Court embraces the idea that cops, prosecutors, and courts have different chains of command
iv. On the deterrence view, some “reasonable” mistakes may be constitutionally insignificant
b. Caselaw—Reliance on a judicial official

i. United States v. Leon (1984): the exclusionary rule is not a constitutional right but a judicial remedy to deter police misconduct; deterrence cannot dissuade police officers who reasonably rely on a facially valid search warrant issued by a detached and neutral magistrate
1. The goal of the exclusionary rule is to deter police officer misconduct
2. The “threat of exclusion cannot be expected significantly to deter [magistrates]”
a. Only trial attorneys are deterred by exclusion
b. Court officials are deterred by reversal, not exclusion
3. The objectively reasonable test establishes a strong benefit-of-the-doubt rule for facially valid warrants
i. But Leon seems to reverse the structure of accountability
ii. Only if the magistrate’s judgement was completely wrong can the evidence be suppressed. 

b. Isn’t it the magistrate’s job to review the officer’s affidavit, not the officer’s job to review the magistrate’s decision?
i. Court’s answer is that evidence comes in so long as the warrant application was not “so lacking in indicia of probable cause as to render official belief in its existence entirely unreasonable”
ii. Illinois v. Krull (1987): good faith exception to the exclusionary extended to reasonable reliance upon a then-valid statute that is ultimately found to violate the Fourth Amendment
iii. Arizona v. Evans (1995): when bookkeeping error by court clerk resulted in failure to advise the arresting officer that an arrest warrant had been quashed, deterrence rationale would not control her conduct or that of the police
c. Caselaw—Reliance on Executive Official

i. Herring v. United States (2009): the exclusionary rule does not apply when bookkeeping error by police employee resulted in mistakenly advising the arresting officer that there was an outstanding warrant, the Court found that the deterrence rationale would only dissuade deliberate misconduct by the police rather than negligent misconduct; the Court employed a balancing test to assess the costs to the criminal justice system…essentially the officer must be the equivalent of criminally culpable in violating the Fourth Amendment. 
ii. Davis v. North Carolina (2011): the exclusionary rule does not apply where police officers follow subsequently modified caselaw (New York v. Belton, modified by Arizona v. Gant) because the police conduct was not deliberate, reckless, or grossly negligent
1. Ensures that rationale of Herring is extended to almost every case and treats exclusion as windfall to a guilty criminal defendant
2. Exclusion is a major burden: (1) Exclusion requires courts to ignore reliable, trustworthy evidence bearing on guilt or innocence. (2) Exclusion’s effect is to set the criminal loose in the community without punishment. 
d. Basics
i. The following cases show the mvt of reconfiguring the relationship between the branches of gvt and the cops.
1. In the Warren ct era (J. that wrote Mapp opinion) ( used to look at the criminal justice sys as a whole, integrated sys with the ct at the top and everyone else underneath it
a. So in this model, cops answered to prosecutors and cts b/c it is a hierarchical rel.
i. Cts set rules for subordinates (like prosecutors and defense attorneys) to follow who then tell THEIR subordinates (cops) what to do.
b. The exclusionary rule is primarily a rule of deterrence b/c it is a stick that cts use to beat others into compliance
i. Excluding evid is a powerful sanction.
ii. If cop does something wrong at the arrest stage (like vio 4th amm via s/s OR vio 5th amm during interrogation) OR if prosecutor does something wrong at the charging stage then one way to punish such wrongdoings is by corrective justice ( exclude the evid that was wrongly gathered or presented.
c. Pic of the Old Model
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2. BUT J. White in Leon thought the model was diff and cases therafter embraced it. This model is where cops, prosecutors, and cts are all separate institutions, separate chains of demand – NOT hierarchical.
a. Thus, it is not ONE system but diff, separate sys so that subordinates in one sys are not subject to superiors in another sys. 
i. J. White uses this to show that something that ct decides like excluding evid doesn’t REALLY deter the cops b/c in a diff sys 
1. Not clear that cop cares what happens at trial.
2. Might just think well I gathered my evid and gave to prosecutor so my job is DONE.
ii. Thus, under this model, it is unlikely that something done by the ct or the prosecutor would influence the street cop.
b. These differences are shown in the pic of the new model below 
i. See that the thick arrow lines turned to dotted lines to suggest that the bottom street cop is bossed by the Sargent and NOT the prosecutor
ii. Also, diff colors to show that all diff institutions 
c. Pic of New Model
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e. Cases
i. United States v. Leon (1984) (White, J) –There was a anonymous tip to cops saying saw large amounts of drugs in residence 5 mo earlier. Cops went to observe the house in order to corroborate the tip and saw people leaving with small paper bags and found that those people had past run in with drug charges. Cops used this stuff in affidavits to get a search warrant. Magistrate granted the search warrant, cops go in and find drugs which used against Ds. Ds here seek to suppress the evid b/c the warrant was invalid.
1. So the warrant was facially valid BUT turned out to not actually be valid. Why?
a. The evid used to get the warrant did not supply enough PC.
i. 5 months ago = stale.
ii. Just b/c past criminals leaving house doesn’t mean anything – could be reformed.
iii. Not enough info to prove PC to believe criminal activity going on.
2. Fourth Amm vio here?
a. Ct says that they assume for the sake of argument that there was a 4th amm vio b/c the warrant was invalid – thus, unconsti.
i. B/c don’t really care if there was an actual vio since the main issue here is regarding an exception.
3. Hold ( So SURE there is a 4th amm vio which usually leads to excluding the evid, BUT the ct found an exception to the exclusionary rule (
a. GF Exception ( So long as the cop reasonably and in GF relies on a warrant then there is no need to exclude the evid, evid is admissible.
i. Ct holds that some “reasonable” mistakes may be constitutionally insignificant so that the remedy of exclusion is not warranted

b. This est a strong benefit-of-the-doubt given to cops that act in GF on facially valid warrants.

i. So here the ct starts the toleration of mistakes by agents in the beurocracy which continues to expand in later cases.

4. Reasoning for Exception (Policy) ( Understanding the exclusionary remedy and its relation to the cops, prosecutors, and magistrates.
a. Exclusionary rule is used to deter but here the cops did exactly what you want cops to do – go get warrant and then act on it once received it. It was the MAGISTRATE that made the mistake here, not the cop.
b. Thus, use of the exclusionary rule would technically be used to deter the magistrate here, not the cop. BUT it would not in fact actually deter the magistrate since magistrates are just neutral indiv that have no stake in outcomes of criminal trials.

i. Instead, the exclusionary sanction will STILL harm the prosecutor and the cops moreso than the magistrate (who was the one who MADE THE MISTAKE!) since they care more about the outcome of criminal trials.
ii. Thus, the exclusionary sanction is the WRONG sanction to use if want to punish the magistrate (the person who made the mistake).
iii. Instead, if really want to punish magistrate then the sanction should be overruling the magistrate by saying that he got the 4th amm wrong 
1. THEN that could punish magistrate by embarrassing him enough to be more careful next time have to decide if grat warrant or not.
c. HOWEVER, one argument is that maybe could deter magistrates b/c not as neutral as they appear.
5. Here, ct talks about the justification aspect of the exclusionary rule
a. Remember, in Mapp the ct comes to understanding that there are many justifications to apply the exclusionary rule – one being that we don’t want cops to get involved in lawlessness through policing.
b. However, this understanding loses in Leon and is later BATTERED in Herring.
6. Dissent

a. Harm to society is NOT just that criminal goes free but really that the system is overall broken.
7. Note

a. Leon case came down after Gates (which made sub changes to the PC rule – turned it into a squishy balancing test).
b. Thus, cts through 80s and 90s are chipping away at the 4th amm (the substantive part – whether there is a 4th am violation at all) by creating SO many exceptions.
i. But now even hitting on the remedy part and creating exceptions for that!
ii. So rare if even get a 4th amm vio b/c of all the exceptions, but even if do, then there are MORE exceptions so that remedy doesn’t apply either.
8. Leon lies dormant BUT comes BACK into prominence when Herring and Davis cases were coming down.
ii. Herring v. United States (2009) (Roberts, C.J.) – Cops think D is up to no good so they call around to see if there are any warrants for his arrest, diff country over says yup, we have a bench warrant for his arrest. After hearing that, cops ask for a fax of this warrant, and go arrest him. Cops then did search incident to arrest and found meth. After all that, found out that there was a mistake in the sys and the warrant was actually recalled.
1. We are unsure here WHO made the mistake
a. If the mistake is just the sys that cops use then maybe fair to exclude evid to deter such mistakes made by cops.
b. But if clerk of the courthouse made mistake (like forgot to update) then not super faiar to exclude evid b/c would punish cops that did nothing wrong.
2. Before this case, Leon looked like an outlier case (b/c hadn’t been followed in 20 years), but HERE the ct uses it as a starting point for the analysis
3. Hold ( 
a. Just b/c there is a 4th amm vio, that doesn’t mean that the exclusionary rule automatically applies. Instead the mistake must be to the point where it seems culpable in order to warrant the exclusion.
i. And culpability means the criminal kind.
b. Thus, if the mistake was done: deliberately, recklessly, or grossly negligent = culpable or systematic negligence (reoccurring) THEN that is sufficiently sig enough for the exclusionary rule to likely apply.
c. BUT if mistake was done via ordinary neg then no harm, no foul. Unlikely to be sufficiently culpable to justify exclusion.
i. Thus if unique incident where neg involved (not reoccurring) then not sig enough.
4. Also, the ct did the balancing test of costs v. benefits

a. The ct states that the exclusion rule operates poorly to deter minor police misconduct.
b. BUT even if call it a “minor” police conduct, it is up to the balancing ( so long as the balance of harm outweighs the benefits – then WILL NOT apply the exclusionary rule.
i. Harms – Social and Judicial Costs:

1. Suppressing truth
2. Freeing criminals
3. Excluding reliable evid
ii. Benefits – stopping certain sig enough police wrongdoing

1. Culpability: intentional, reckless, grossly neg
2. Recurring systematic neg
c. Thus, as long as no culpability and not recurring systematic neg then scale tips in favor of NOT excluding evid b/c of the harms will then outweigh
d. Thus, these cases measure deterrence by balancing police culpability against granting windfalls to Ds
5. Basically under this rule/holding, the cop must be the equivalent of criminally culpable in vio the 4th amm.
a. Even compared to Leon, this std is DEF a shift b/c now the deterrence rationale seeks to regulate ONLY gross vio of the 4th amm meaning either in levels of culpability or the systematic character of the neg.
6. Dissent

a. Argues that we should go back to the whole, integrated system rather than stick with this fragmented one.
iii. Davis v. United States (2011) (Alito, J.) – The cops relied on a facially valid law (the law in Belton) to search the arrestee’s passenger compartment of the car after they handcuff him and put him in a diff car. BUT during the appeal, the Belton case was overruled by Gant which held that can only search the compartment if the arrestee is unsecured and within reach of it.
1. COA held that Gant now applies, thus this incident WAS a 4th amm vio and should exclude the evid.
a. Sup ct disagrees. 
2. Hold ( Even if it is a 4th amm vio, exclusionary rule should NOT apply b/c it is only as to deterrence and here the cops acted reasonably and re cops are NOT neg.
a. Here, the cops were re b/c followed binding precedent ( thus NOT neg.
b. Thus, this ct merged the re cop test in Leon and the isolated neg test in Herring so that the rule is ( Reasonable officers are, by definition, NOT negligent.
3. This case ensures that the rationale of Herring is extended to almost EVERY case. Thus, it makes sure that the Herring balancing test is applied to ALL 4th amm vio.
iv. Big Picture From Cases

1. When does exclusionary rule DEF apply.
a. If there is a simple, ordinary violation of the 4th amm = exclude evid.
i. Ex) cop trespasses on prop without search warrant = easy
f. Gets trickier when cops are relying on someone else when acting. In these cases – exclusion likely will not apply.
IV. Standing and Fruit of the Poisonous Tree--Generally

a. Standing

· Standing refers to the defendant’s ability to challenge the introduction of evidence at trial. 
· Only those defendants who are searched can raise a Fourth Amendment claim. Essentially, standing is established by showing the police invaded this defendants reasonable expectation of privacy. If the evidence used against the defendant at trial was obtained through the unconstitutional search of a third party, the defendant has no standing ro object to the search, nor the introduction of that evidence at trial. 

i. Case Overview
1. United States v. Matlock (1974): where multiple people have joint access to or control of premises, any can consent to police search under assumption the risk doctrine
2. Rakas v. Illinois (1978): car passenger lacks Fourth Amendment interest in glove compartment or trunk
3. Minnesota v. Olson (1990): overnight guests have a legitimate expectation of privacy in occupant’s home 
4. Georgia v. Randolph (2006): brief purely commercial associates present on premises lack “widely shared social expectations” of co-inhabitants in privacy of home
ii. Minnesota v. Carter (1998) (Rhenquist, C.J.) – Cop got tip that saw people in apt window dealing drugs. Cop went to go look and while standing on curtilage, looked through window and saw people dealing drugs. While getting search warrant, arrested two men. After got search warrant, searched apt and found evid. Found out that the two men were from out of state, never been to apt before, and solely using the apt just for a couple of hours to bag the drugs. Two men move to suppress the evid b/c unre search.
1. Hold ( only those defendants who are searched have standing to raise 4th amm claims like exclusion of evid.
a. So if the search of the apt is “unre” does that give the two guests standing to suppress the evid?
b. Standing follows the violation
i. Hypo ( If cops commit illegal act that invades YOUR privacy, but does not invade my privacy. But the cops find MY drugs in your house – then question is whether I have standing to suppress evid based on cops searching YOUR stuff.
1. I would lack standing b/c my privacy was not invaded by cop. Thus, I can’t move to suppress the evid.
2. However, YOU would have standing to object to the evid b/c illegal search of YOUR house.
2. BUT what if we change hypo above to match this case ( X and Y are in the same house (X’s house). Cops illegally search X’s house while Y is there. Find Y’s drugs there.
a. X will DEF have standing to challenge b/c it is X’s house.
b. What about Y? ( Depends on what Y’s privacy rights are in the house AND that answer depends on the type of stay in the residence ( have to determine Y’s nexus to the home: overnight guest or merely present?
i. Overnight guest = has an expectation of privacy 
1. If this is the case then Y would have standing
2. Reason why if you are staying in hotel = have expectation of privacy there.
ii. Merely present = no privacy expectation when you are in the home.
1. If this is the case then Y would LACK standing.
iii. Ex) guy delivering a pizza = merely present
3. HERE ( held that the Ds were closer to the “merely present” category b/c they were only in the apt for a couple of house, doing business, and not overnight guests. Thus, they LACKED STANDING!
a. Business relationships do NOT have same privacy expectations as personal relationships.
4. Concurrence; 
a. Justice Breyer: argues that no-one was searched in Carter and so standing issue need not be reached. Strong linkage of standing to invasion of privacy
b. Justice Scalia: searches limited to people whose “person, house, papers or effects” have been illegally searched or seized. Fourth Amendment remedies limited to those who have suffered Fourth Amendment wrongs
iii. United States v. Byrd(2018): court adopts property analysis to determine Fourth Amendment ability to challenge search. Applies “customary” understanding of property law to hold that driver of rental car has bailment in car even though not listed on the rental agreement

iv. United States v. Payner(1980): Standing Doctrine permits the state to engage in illegal searches of third parties for evidence against a defendant. The absence of a remedy incentivized wrongdoing (Mapp).

b. Fruits of the Poisonous Tree
· Fruit of the poisonous tree doctrine excludes any illegally-obtained evidence. But, must separate the “fruits” issue from standing issue. Under Wong Sun fruit of the poisonous tree must be excluded unless (1) some independent source would have led to the evidence or (2) there is sufficient attenuation to remove the taint of illegality
· Thus, 4th amm req a two-step analysis:
· Standing Analysis: claimant must show the cops did something illegal to the claimant.
· If can prove this, then move to (2) (
· Fruits Analysis: claimant must show that the illegality CAUSED the cops to find the evid the claimant seeks to suppress
· This is the causation analysis ( that it was the (1) cause in fact (but for cause) AND (2) the proximate cause. [PART OF THE ANALYSIS ABOVE – NEED BOTH TO “CAUSE”]
· Cause in fact ( But for X, the outcome wouldn’t have happened
· Proximate ( Maybe something DID cause X BUT was it foreseeable at the time that it would cause that?
· There could be multiple “but for” chains and we have to ask if the illegal act poisons ALL the steps in the chain OR were there other routes for discovering that evid that was used – so that interrupts the chain and makes it so that no proximate cause.

i. Standing addresses whether a defendant is entitled to raise a Fourth Amendment claim. The fruits doctrine identifies what evidence should be suppressed consequent to an initial constitutional violation
ii. Case Overview
1. Wong Sun v. United States (1963): the exclusionary remedy applies to evidence indirectly derived from the violation; Attenuation doctrine: passage of time and free will may “dissipate taint” of (i.e., cure) any police violation of the constitution
2. United States v. Ceccolini (1978): attenuation occurs if witness testifies out of own free will, rather than in response to evidence discovered during illegal search 
3. Nix v. Williams (1984): police violation insufficient to justify exclusion if evidence would have been inevitably discovered by an alternative source. Must be a basis in fact, readily verifiable, for the conclusion that discovery would have occurred
4. Murray v. United States (1988): police violation insufficient to justify exclusion if evidence obtained from an independent source, and not solely by exploiting the original illegality
5. Hudson v. Michigan (2006): attenuation can occur not only when the causal connection is remote, but also when suppression would not serve the interest protected by the constitutional guarantee violated
iii. Hypos

1. Ex) Cops search X’s home illegally and find evid that leads to them searching Y’s home (also illegally). Searching Y’s home leads to evid that can be used against X and Y.
a. Y has standing v. the evid found out his place b/c of illegal search of his place.
b. X has standing v. the evid found in his home b/c of illegal search (directly) AND v. the evid found at Y’s home b/c it is fruits of an illegal search (indirectly).
2. Ex) Cops search X’s home legally and find evid that leads them to search Y’s home illegally which then produces evid that can be used against X and Y.
a. Y has standing v. evid found at his place b/c illegal search of his place.
b. X DOES NOT have standing to go v. evid found at his house (b/c it was legal) OR the evid found at Y’s home bc not fruit of an illegal search AND the illegal search was just of Y’s house, not X.
c. Case that Shows This Two Step Analysis
i. Wong Sun v. United States (1961) (Brennan, J.) – Look below at facts and extra info on what is going on (
1. Facts
a. Narcotics agents watching Hom Way for 6 weeks and then arrest him and find heroin. He snitches and says got heroin from Blackie Toy that runs a laundry mat on Levenmore street. Cops go and search the laundry mat and arrest Blackie Toy.
i. Ct holds that cops lacked PC to go to laundry mat since the informant is not sufficiently reliable and the info is not super specific. THUS ( the search and the arrest is ILLEGAL.

b. At the laundry mat, they found no narcotics BUT he told them that I am not selling but that Johnny Yee is selling and gave them his address
i. Toy’s statement is the fruit of the illegal arrest.
1. Here the “evid” is the statement BUT it does not matter if evid is tangible or intangible. It is still “evid” which can be fruit.
c. Cops go to the address and find Yee and find heroin on him. Yee told them that he got the heroin from Toy (so he corroborates the arrest of Toy) and Wong Sun.
d. Cops then find Wong Sun and arrest him and causes him to confess saying that him and Toy were selling it.
i. The arrest was illegal and so the confession was the fruit of an illegal arrest.
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2. Analysis Regarding Toy:

a. Evid that comes in against Toy

i. Hom’s statement
ii. Yee’s statement
iii. Heroin got from Yee
iv. Wong Sun’s confession
b. Does T have standing to suppress this evid?
i. Well the arresting of him was illegal and the search of his business was also illegal( THUS his 4th amm rights were violated so that gives him STANDING! 
ii. Thus, Toy has standing to challenge all subsequent evid that is in the direct chain of causation of that illegal search and arrest.
c. Which evid = a Fruit that Toy can challenge?
i. But for the illegal arrest of Toy, Toy would not have made the statement, but for Toy’s statement cops would not have got to Yee, but for finding Yee the cops would not have found the heroin and got Yee’s statement, but for getting Yee’s statement cops would not have got the confession from Wong Sun.
1. Chain of but for causes and not hint of any interruption.
ii. THUS, the heroin and Yee’s statements were all fruits of the illegal arrest that caused Toy to make the statement that led to those things (also a fruit of the illegal arrest).
1. So the illegal arrest of Toy taints all of that subsequent received evid (heroin, Yee’s statement, and Wong Sun’s confession).
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3. Analysis Regarding Wong Sun:

a. So would usually ONLY have standing to exclude his own confession 
i. The only illegality that happens to Wong Sun is his illegal arrest so he LACKS standing to object to all the prior illegalities b/c did not violate his rights.
1. Diff than Toy who can object to a lot more evid b/c his illegal arrest LED to all those fruits.
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b. BUT ct held that Wong Sun can’t even challenge his confession b/c it was too attenuated 

i. Attenuation – means lack of proximate cause

1. So here had standing to argue against his confession BUT the evid was not a “fruit” b/c failed the fruit analysis by lacking proximate cause.
ii. Ct held that Wong Sun’s voluntary act of going BACK to the police station days after release to make the confession = intervening, superseding cause
1. Held that a “confession” is an autonomous choice that indiv independently has so that is a BREAK in the chain so can’t say that the illegal arrest CAUSED person to voluntarily confess.
iii. So generally fruits of an illegal search must be excluded BUT attenuated cer such as a confession allows such evid in
1. Fits the modern deterrence rationale 
a. Don’t want to punish cops just for a windfall ( when a person autonomously confesses on own accord
2. Fits uncomfortably with the judicial integrity rationale.
a. However, could argue that such confession is STILL a fruit of a prior illegal act so sits uncomfortably with the 4th amm.
4. Note: In this case – ct was not worried about Yee b/c not part of the suit.
d. Attenuation and Causation for Fruits Analysis

· Core question is whether the illegal event is sufficiently remote from the legal one as to preclude exclusion of the evidence at trial 

· Under Hudson there is two types of attenuation (1) Ordinary “Event” Attenuation (illegal event is too remote from legal event to “taint” the investigation) and (2) Constitutional “Interest” attenuation (the interest violated by the police is too remote from purpose of excluding evidence to justify exclusion.

i. United States v Ceccolini: Problem with attenuation is that chain of causation may be extended over time. Links between illegality and evidence may be straight and uninterrupted. However, the distance along the causation chain of events may be sufficiently great to undermine the illegality. Decisions of witnesses to talk are generally seen as the free, independent, and voluntary acts of the witness, negating the illegality. Longer time between the illegal search and discovery of the evidence, more likely that court will find the “taint” to be “dissipated”. Same goes for distance between illegality and discovery
ii. Fruits as Tort-Law causation analysis
1. Tort Law: But for negligence the injury would not have happened (but for) and that negligence is responsible for the injury

2. Fruits analysis: the “independent source” or inevitable discovery doctrines (alternative causes-in-fact) and Attenuation Doctrine (opposite of prox. Cause)

iii. States can undermine but for causes OR proximate causes by using attenuation doctrine (like in Wong Sun), and there are two separate doctrines that the state can use to est an intervening cause. 

a. Independent Source
i. In Utah v. Strieff  Thomas expanded the scope of the independent source doctrine…Factor Test
1. Temporal proximity (close in time)

2. Intervening circumstances 

a. Valid warrant

b. Warrant predated stop

c. Warrant was unconnected with the stop

3. Purpose and flagrancy of official misconduct

a. Purpose seems to entail subjective approach relying on officer’s motivation that would be inconsistent with Fourth Amendment docrine…Negligence not intentional or reckless

b. Inevitable Discovery—had you not discovered evidence from illegal route, you would have discovered the evidence in a typical legal manner (inevitably). 
iv. Usually an intervening cause must be sub in order to break the chain. BUT the doctrines above do NOT have to break the chain, they just have to identify an alternative route. 
a. If cops can state an alternative legal way of how they gathered the evid then they can rely on that to admit the evid in at trial.
v. Murray v. United States (1988) (Scalia, J.) – cops have people under surveillance in warehouse and find that they are sneaking in drugs into it. However, they discovered this evid illegally (no search warrant).
1. Does the fact that found the evid illegally preclude cops from using this evid in an affidavit to prove PC in order to get a search warrant?
a. Well this illegal search of evid would lead to other evid (fruits) being used against D – giving D standing to suppress such evid.
b. BUT gvt’s move is to undermine the but for (factual) causation in order to argue that there are no “fruits” here to suppress.
2. Here, gvt undermined the but for causation by using the Independent Source Doctrine

a. Gvt discussed the data that cops collected PRIOR to the illegal search, which were INDEPENDENT to the illegal search, and pointing to the fact that did not use the evid got from illegal search in order to meet PC required to get a search warrant. Thus, magistrate made decision to give search warrant without any evid got from the illegal search.
b. Thus, gvt argued that sure there was some evid gained illegally but that was not the source for the evid using at trial. The source for evid using at trial was from legal evid that was independent from the illegal search. 
3. Hold ( The evid is admissible b/c it was gained after a search warrant which was gained based on independently gathered info that was not tainted by illegality.
4. Concerns:

a. Allows cops to reverse engineer
i. Ex) I illegally search bag and see you have heroin. So I now know you are guilty. I will just follow you around until you open bag in public and I can see in plain view the heroin = get it legally.
ii. Thus, so long as cop finds an “indep source” then taint of illegality just dissipates.
b. Also, this allows cops to be reliable 100% of the time.
V. Strange Fruit: New forms of Attenuation

· Under Hudson there is two types of attenuation (1) Ordinary “Event” Attenuation (illegal event is too remote from legal event to “taint” the investigation and (2) Constitutional “Interest” attenuation (the interest violated by the police is too remote from purpose of excluding evidence to justify exclusion.

a. Scalia introduced a new attenuation doctrine based on protected interests. 

i. In Hudson v. Michigan, Scalia separates the interests related to the execution of a warrant from those related to its issuance 
ii. The execution issues are too remote from the purposes of exclusion to justify the remedy
b. Overview of Cases
i. Utah v. Streiff (2016): presence of outstanding warrant is sufficient attenuation to preclude exclusion of evidence from otherwise unlawful negligent stop (causal attenuation)
ii. Hudson v. Michigan (2006): attenuation can occur not only when the causal connection is remote, but also when suppression would not serve the interest protected by the constitutional guarantee violated (interest attenuation)
iii. United States v. Havens (1980): evidence excluded as fruits of illegal search may be used to impeach criminal defendant
iv. Illinois v. James (1990): evidence excluded as fruits of illegal search may not be used to impeach other witnesses than criminal defendant
c. Utah v. Strieff (event/causal attenuation): Utah Detective Douglas Fackrell received an anonymous tip about drug sales in a South Salt Lake residence, so he surveyed the area over a short period of time and speculated there was drug activity taking place. Fackrell saw Edward Joseph Strieff, Jr. leaving the residence and stopped him for questioning. During the stop, Fackrell discovered Strieff had an outstanding warrant and arrested him. During the lawful search after his arrest, Fackrell found methamphetamine and a drug pipe on Strieff’s person. The district court ruled that, although Fackrell did not have enough evidence to conduct an investigatory stop, the methamphetamine and drug paraphernalia obtained during the lawful search incident to arrest justified the admission of that evidence for trial. The Utah Court of Appeals affirmed the district court’s ruling, but the Utah Supreme Court reversed and held that the evidence should have been suppressed because the warrant that was the basis for the arrest was discovered during an unlawful investigatory stop.

i. The Court held that evidence obtained in violation of the Fourth Amendment’s protections should not be excluded from evidence when the costs of its exclusion outweighs its benefits. Exclusion is not justified when the link between the unconstitutional conduct and the discovered evidence is too attenuated. To determine whether the connection is attenuated, courts must examine the temporal proximity of the discovery of the evidence to the unconstitutional conduct, the presence of intervening circumstances, and the flagrancy of the police misconduct. Based on the analysis of those factors, when a valid warrant is discovered after an unconstitutional investing atory stop, the connection between the unconstitutional conduct and the discovery of evidence incident to a lawful arrest based on the warrant is sufficiently attenuated.

ii. Justice Sonia Sotomayor wrote a dissent in which she argued that the Fourth Amendment’s exclusionary rule was intended to prevent police officers from taking advantage of their own unconstitutional conduct, which was the case here. Because the initial unconstitutional stop was clearly calculated to procure further evidence, it was not an intervening circumstance that attenuated the connection between the misconduct and the discovery of evidence. Justice Sotomayor also argued that allowing the police such free rein essentially created a group of second-class citizens that could be subjected to police invasion of constitutional rights at a whim. Justice Ruth Bader Ginsburg joined in all but the last portion of the dissent. In her separate dissent, Justice Elena Kagan wrote that the discovery of the evidence was too closely connected to the unconstitutional investigatory stop for the valid warrant to attenuate the connection. Because the two events were closely connected in time, the warrant itself was not an intervening circumstance, and the police conduct was purposeful and flagrant, the exclusionary rule should apply in cases like this one. Justice Ginsburg joined in the dissent.

d. Hudson v. Michigan (2006) (Scalia, J.) (interest attenuation) – Cops had search warrant to search D’s house but failed to knock and announce.
i. This case discuses a doctrinal attenuation

1. Usually we do the ordinary event attenuation

a. The causal event is TOO REMOTE from the outcome to count
2. BUT here we do constitutional interest attenuation

a. The interest protected by the consti is too remote from purposes of excluding evid to count. 
ii. Hold ( evid need not be excluded when cops vio of K/A rule.
1. Cops had a warrant so even if failed to K/A, would have inevitable come in anyways.
2. Exclusion is warranted ONLY when there is a consti vio (like not having a search warrant) BUT failing to K/A is a tort vio and not a consti vio = does NOT result in exclusion
a. Instead, the better remedy is for a civil suit!
b. Kind of weird case though b/c in tort doctrine – expect something to actually intervene – not the case here.
iii. True that cops entered illegally b/c no K/A but that is just a tort vio since had a warrant.
iv. Note: Weird case.
v. This case was used later in Shief case ( cops arrested criminal in street illegally. BUT found out there was a warrant for his arrest anyways.
1. Ct here used the logic under Hudson ( cops had a warrant and that warrant would have inevitable led to arresting D so doesn’t matter if legally or illegally did it.
e. Other Cases Where Holding/Rule Imp But Not the Facts—Use Fruits to Impeach Witness
i. United States v. Havens (1980) (White, J.) – permits the prosecution to use the fruits of an illegal search in order to attack D’s credibility on cross-examination.
1. Ex) If D takes the stand and denies doing the crime, but cops have evid that they did it.  Then prosecutor can use that evid to impeach D at trial.
2. Use this as a disincentive for D to take the stand and lie.
ii. Jones – precludes the prosecution from using the fruits of an illegal search to attack a non-defendant witness’s credibility on cross-examination
5th Amendment

· “No person…shall be compelled in any criminal case to be a witness against himself.”
· Prevents (1)compelled,  (2)testimonial (witness), (3) self-incrimination (against self) in a criminal case(all elements must apply or no 5th Amend. protection.
I. Scope of 5th Amendment

a. As long as the state cannot prosecute, the Fifth Amend. does not apply
b. Immunity

i. The state WANTS to compel testimony from civilians in order to get leads/incriminating evid. Especially if that person is the target of the investigation.
1. BUT such targets usually don’t want to give that info to the state so they will invoke their 5th amm privilege
2. Thus, to get that info, the gvt must find a way AROUND the 5th amm protection.
ii. One way AROUND 5th amm Protection ( Immunity
1. Immunity – the promise not to prosecute third party by immunizing that third party’s testimony covered by the 5th amm privilege.
2. An easy way that state can make the 5th amm NOT apply is by knocking out the self-incrimination element by granting immunity. 
a. If the person cannot be criminally prosecuted for testimony then it is not “self-incriminating” – Thus, that person won’t be able to assert 5th amm privilege.
b. Note: can still be civilly prosecuted
iii. Immunity removes ability to self-incriminate by indemnifying witness against future criminal prosecution
iv. Types of Immunity
1. Transactional (Broadest): all transactions related to evidence produced. Cannot use any evidence obtained in any trial

2. Use and Derivative Use (Medium Scope): promise not to use the testimony in this case and all future cases, as well as any incriminating evidence derived from testimony

a. Can use evidence form independent source

3. Use (narrowest scope): promise not to use the testimony in the current trial

a. Can use evidence derived from testimony

v. Does the Immunity Sufficiently Supplant the 5th amm?

1. The state must provide an immunity that MATCHES the 5th amm privilege in order to supplant the 5th amm privilege so that D cannot assert it.
2. Thus, we have to ask what is the SCOPE of the immunity (which of the 3 above) in order to see if it is broad enough to cover the 5th amm enough to supplant it.
vi. CASES

1. Counselman v. Hitchcock (1892): use immunity does not sufficiently protect Fifth Amendment interests of witnesses. 
a. Fifth Amendement applies to any proceeding where evidens is compelled and giving of answers risks incrimination(implication is the Fifht Amendment requires at least derivative use immunity from prosecution and other investigatory leads 

I. There was a fed statute that stated that a mere witness in a criminal trial that is not against that witness, cannot assert the 5th amm privilege. Ct had to answer whether this immunity statute sufficiently supplanted the 5th amm privilege.

I. Ct held that the 5th amm applies to ANY proceeding where evid is compelled and giving of answers risks incrimination
I. Thus, true that the privilege is limited to criminal matters, but it is NOT limited to only criminal matters that are against you.
I. Thus, ct held ( This immunity statute has the scope of Use Immunity, but the 5th amm is BROADER than this type of immunity so the statute does NOT sufficiently supplant it.
I. Remember – the immunity granted must be EQUALLY as broad as the 5th amm.
I. Here, the Use Immunity fails to adequately protect the 5th amm interests of the witness.
I. Ct demands that the statute must grant AT LEAST Derivative Use Immunity so as to adequately get rid of the self-incrimination element and thus supplant the 5th amm privilege.
2. Brown v. Walker (1896): transactional (absolute) immunity sufficient to protect individual compelled to testify or produce evidence…Does not require transactional immunity
a. Grand jury case where witness appears and asserts 5th amm privilege. BUT there is a statute that grants the witness Transactional Immunity.
a. Hold – Ct upholds this statute and says that b/c it is transactional immunity (which is like absolute immunity) then it is def broad enough to cover the 5th amm privilege so it sufficiently supplants it.
b. ALSO – see that the three different immunities go to protection from criminal proceedings. 
i. BUT there are other consequences that can occur from being forced to speak besides having it used against you in criminal trial.
1. Could result in Infamy – related to First Amm Issues
2. OR Could also result in privacy/dignity issues – related to general public disgrace (opprobrium)
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c. If in the compelled testimony, person has to admit embarrassing stuff then that might not result in that testimony being used against them in criminal trial BUT it could subject them to infamy/public disgrace
i. Ex)  If Weinstein had to discuss thing like his turn ons then could impact his dignity and or subject him to infamy as a sexual harasser. 
d.  Ct here rejects extending the protection as far as the first amm privacy issues would go (infamy)
i. So 5th amm does NOT track the 1st amm. Only goes as far as criminal proceedings.
2. Kastigar v. United States (1972) (Powell, J.): use and derivative use immunity sufficient to track scope of Fifth Amendment privilege. The privilege does not prohibit all future criminal prosecution of a witness, even using independently gathered evidence (transactional immunity)( it only places the witness in the same position as if they had never testified (they are not the source of incriminating evidence). 

a. Katigar only prohibits the use of compelled testimony as (1) an “investigatory lead” to other evidence and (2) leading to evidence “obtained by focusing on a witness.” 
b. – Another grand jury case where a witness appears and asserts 5th amm privilege.
i. So from Counselman we know that if prosecution grants use immunity then that is not enough to supplant so witness may still assert 5th amm and from Brown we know that if prosecution grants transactional immunity then that is broad enough to supplant 5th amm so wit can’t assert it.
1. Well what if prosecution grants derivative use immunity?
ii. D argue ( 5th amm is VERY broad, so transactional immunity is required to match it.
1. D wants this b/c that immunity is the most protective for him.
2. Ct REJECTS this
iii. Ct held that the 5th amm protects from incrimination and NOT privacy
1. Transactional immunity is BROADER than the 5th amm privilege b/c goes so far as to also protect also privacy, not just incrimination. 
2. However, Use Immunity + Derivative Use Immunity TOGETHER are sufficiently broad enough (and not overly broad) to protect just from incrimination ( Thus, those together supplant the 5th amm.
iv. BUT the 5th amm does NOT protect person if the gvt independently finds the evid.
1. So long as the evid is found through an indep source, then can use such evid to prosecute the person that is granted the immunity.
v. THUS ( 
1. This is a powerful protection b/c ct is saying that in order to prevent person from asserting 5th amm then have to promise that the testimony won’t be used against that person in current case (use immunity) OR in future cases or used to find other evid to use against person (derivative use immunity).
a. Don’t need transactional immunity to supplant 5th amm, the above is enough.
2. BUT if can prove that discovered that certain evid indep then can still use it to prosecute the person.
vi. This Idea
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c. Extra Note:

i. If someone wants to assert 5th amm priv, then that is a personal priv they get to assert.
1. They do not have to tell you why they are pleading the 5th.
a. If asked why, all they have to say is that it is self-incriminating
b. BUT they could be lying, which is party of the issue.
ii. Thus, prosecutor cannot ask things like “are you sure” BUT they can:
1. Offer a plea deal in exchange for voluntary testimony OR
2. Can offer that person immunity
a. If immunity is supplied, prosecutor can force D to accept that immunity.
II. Privilege Against Self-Incrimination

· Necessary elements (1) compulsion (the sort of threats that are constitutionally impermissible, coerce testimony) (2) Incrimination (the sorts of prosecutions covered by privilege (3) testimony (the sorts of communications that are protected)

· A witness must expressly assert privilege against self-incrimination. If the witness prefers not to speak, she must first remain silent

a. Aaron Burr Case: When a witness is asked to testify, it is the witness's perspective that matters and it doesn’t matter what the Government is trying to prove. 

i. Gov't cannot ask why you are asserting your privilege…even if the invocation is illegitamite. The assertion of 5th amendment right, the state cannot compel or scrutinize the reason because it would force the witness to reveal the reason they are asserting their 5th amend. Privilege. 

b. Prosecution may not comment on the defendant’s failure to testify or take the stand and defendant may instruct the jury not to draw any negative inferences

c. Case overview 

i. Chavez v. Martinez (2003): Fifth Amendment violation complete only when the testimony is used against the defendant in a criminal prosecution
ii. McKune v. Lile (2002): conditioning probationer’s admission to treatment program on confessing prior misconduct was not compulsion 
iii. United States v. Ward (1980): whether sanction is civil or criminal for purposes of Fifth Amendment depends on terms of statute
iv. Hiibel v. Sixth Judicial District (2004): revealing identity unlikely to be incriminating
v. Salinas v. Texas (2013): to receive Fifth Amendment protection, a defendant must invoke the privilege
d. Compulsion
i. This concerns the sort of threats that the gvt might use to coerce testimony which are constitutionally IMPERMISSIBLE!
ii. Things that are impermissible:
1. Prosecutor may NOT comment on a person’s failure to testify or take the stand
a. If Prosecutor does then then mistrial is declared
b. Ex) If prosecutor says “D will say X” – then that is saying that D will take the stand = MISTRIAL!
iii. The defendant may instruct the jury not to draw any negative inferences from fact that not taking the stand or not testifying. 
iv. This element varies depending on the setting

1. Prison setting, interrogation room, or home = all diff
e. Incrimination
i. Refers to particular consequences of answering the state’s questions—risk of criminal punishment

ii. Threats of civil sanctions may implicate 5th Amend. incrimination

1. The legislature can determine the scope of the privilege by defining what counts as a crime
2. Ward: strong presumption that statute creating civil sanction does not intend to punish
a. Undermined by (1) Punitive intent (2) Punitive effect

II. United States v. Ward (1980) (Rhenquist, J.) – here had a statute that could result in a civil penalty AND a criminal penalty.
II. Hold ( have to see if the sanction is direct towards the civil or the criminal penalty. 
II. B/c if testimony results ONLY in civil sanction then that is not covered by 5th amm b/c not subjecting D to criminal consequences.
II. BUT – ct held that must note that SOME civil sanctions may be so punitive that they are like criminal sanctions so that the 5th amm SHOULD apply.
II. How to know whether sanction is really civl or criminal? ( it is a matter of statutory construction
II. Thus, the leg plays a BIG role in deciding if this is a civil or criminal sanction, which affects the scope of the privilege.
II. So here ct followed a Two Step Process:

II. (1) What is the label of the statute – civil or criminal?
II. If criminal then 5th amm applies, the end.
II. If civil then go to (2) (
II. (2) Ct has to check to see if the statute is punitive in intention or effect
II. Ex) The forfeiture statute = technically civil BUT can be a VERY severe sanction.
II. The two step process above serves like directions to the municipalities ( have the leg label it civil and don’t make it too punitive = can make it to where Ds can’t invoke 5th amm.
3. Allen: providing mandatory treatment for sex offenders is civil rather than criminal
iii. Risk of incrimination affects defendant’s right to assert the privilege

1. Real and appreciable risk 

a. Brown v. Walker: high risk of incrimination given “ordinary operation of law”
b. Hiibel mentions both standards, but indicates a return to the higher “real and appreciable” standard
II. Hibel – cops got call from woman in car saying that bf fighting with her. Cops went to check it out. Found car on side of road and guy was outside, woman in the car. Guy refused to give his ID to the cops and asks for the cops to arrest him.
II. This ct has to decide how great the threat of incrim must be in order to assert the 5th amm privilege. 
II. So was the cop’s demand for the guy to give ID pose a great threat of incrim?
II. Well when cops get IDs, first thing they do is look you up in system to see if you are a criminal or not.
II. So giving your ID allows cops to find out if you are a criminal or not.
II. Ct looks at two diff standards: 
II. Prior case Hoffman applied the lower link in the chain std

II. This is more protective of the D b/c a lower risk of self-incrim is sufficient enough to allow D to assert 5th amm. Lower std that D must meet.
II. Prior case Brown applied the higher real and appreciable std


II. Less protective b/c D must suffer real and appreciable risk of self-incrim to assert 5th amm. Higher std that D must meet.
II. Ct here muddles up the two stds and suggests that the risk of incrimination must be really sub in order to assert the privilege.
II. Thus, ct held that the stop and identify statute does NOT create a really sub risk of incrimination so D cannot assert privilege.
II. These three precedents as to risk of incrimination left it pretty muddy as to what the level of risk must be. 
2. Link in a chain risk

a. Hoffman v. United States: risk of incrimination evident from setting and implications of question
f. Testimony
i. Addresses the assertive content of the statement, rather than act of making the statement

ii. This applies to the sort of communications that are protected by the privilege. 
iii. Testimony must be communicative. Thus, physical evid is NOT testimonial. Physical evid includes thins that are not communicative such as:
1. Things such as: DNA, fingerprints, blood drawn (Schmerber), slurred speech
iv. Doe case – D was asked to sign a form authorizing foreign banks to turn over his account records. Ct was asked if handwriting on these forms can be communicative so as to be “testimonial”?
1. Ct laid out the follow Test:

II. To be testimonial – we must make sure that the evid is NOT physical and is communicative.
II. BUT how do we know if something is “communicative?
II. Ct must see if the cruel trilemma is put on that person. If it is then it is communicative – thus, testimonial!
II. Cruel Trilemma
II. If req someone to testify w/o giving them their 5th amm privilege then that places them in a bind called the cruel trilemma.

II. If don’t get the privilege then what will you do when gvt asks you something that will incriminate you? – Well your options are:

II. You confess

II. You lie (perjury)

II. You stay silent (could create negative inference and could result in contempt of ct)

II. Hold ( the signature was NOT testimonial.
II. If sign name as handwriting exemplar OR as key to release docs = NOT testimonial.
II. BUT if signature somehow communicates something like it is me and not someone else = MAY be testimonial
II. Not the case here- just asked him to sign in order to release docs = an act of making a statement which does not make the person face the cruel trilemma = not communicative.
II. The cruiel trilemma emphasizes assertive content of statement rather than the act of making a statement.
II. Cruel trilemma analysis emphasizes assertive content of statement

II. Physical evidence is not testimonial (Schmerber)
II. Handwriting is not testimonial (Muniz) (Performing a mental exercise might be)
II. Speaking—i.e., the mere act of making statement—is not testimonial. Only the content of the statement is testimonial
II. Testimony in non-custodial setting

II. Non-custodial – D is NOT in police custody (if at a station – then it is voluntary, not in police custody)
II. This differentiation matters b/c if in police custody then there is a presumption that testimony was compelled. BUT if not in police custody then ct will NOT presume this! (Salinas)
II. In these cases, cops are not forcing you to speak, you have a choice to remain silent. BUT if you speak then you forfeit that right.
II. Brogan – D is a union guy. Fed agents know that he is doing bad stuff but don’t know the extent. So they show up to his door and start asking questions. Asked if he is doing bad stuff and he says no (which is a lie). 
II. D was then prosecuted for lying to a fed agent (which is a crime).
II. D argued that if accused of something randomly at your home then natural you are surprised and will naturally lie – not much of a choice. 
II. Ct REJECTS. There are other options besides lying!
II. D could have JUST remain silent ( with non-custodial cases, there isn’t really a cruel trilemma b/c if remain silent here = will not be arrested for contempt since it is not part of a custodial type of questioning.
II. Or (in order to prevent the use of the “silence” – discussed below in Salinas), D could assert 5th amm privilege and then remain silent.
II. Murphy – was also another case where it was non-custodial b/c guy had an obligation to appear at sex offender therapy program and he revealed info at the program.
II. Salinas v. Texas (2013) (Alito, J.) – cop doing murder investigation and asked guy to answer some questions. Guy agreed and went to the station voluntarily. Cop asked if a certain test would show shell casings would match guy’s shotgun. Guy surprised and did not answer.
II. Here the interview was VOLUNTARY. So as in Brogan, D can remain silent in these type of cases, which will not result in arrest for contempt.
II. BUT note that if you remain silent then prosecution can still use your silence in the subsequent criminal prosecution and point it out to the jury.
II. Why? ( b/c silence is ambiguous – don’t know why D chooses to stay silent
II. Solution ( D will want to make sure that it is CLEAR as to why they are remaining silent by expressly invoking their 5th amm privilege 
II. This will protect the D from the prosecutor using their silence in presenting their case to the jury and making them draw negative inferences.
II. Remember, for non-custodial cases, the ct will NOT presume compulsion or incrimination. Thus, b/c ct does not presume that witness is worried about self-incrim, then that witness MUST ASSERT the 5th amm priv in order to kill off any ambiguity as to WHY he is staying silent.
II. Thus ( non-custodial witnesses that want to remain silent, but don’t want the silence to be used against them must expressly assert that privilege.
III. Police Interrogation and Miranda 

· Only applies to custodial interrogation. The Miranda process enables the defendant autonomously to regulate the interrogation

· Custody is presumed to be coercive

· Interrogator must inform defendant of her rights

· Defendant can call for an attorney when the process becomes too onerous

· Waivers are presumptively coerced

· An accused may waive rights if she does so (1) knowingly and (2) voluntarily. 

· Miranda bolsters a defendants ability to choose whether or not to submit to questioning

· Presumes all interrogations are custodial

· Requires Interrogator to give defendant warnings

· Allows defendant to request aid of an attorney

a. Case Overview

i. Bram v. United States (1897): under the Fifth Amendment, a confession is admissible only if voluntary, and so made without threats or promises of leniency
ii. Brown v. Mississippi (1936): due process bars whipping a defendant to extract a confession
iii. Ashcraft v. Tennessee (1944): due process prohibits interrogating a defendant for 38 hours without a break
iv. Watts v. Indiana (1949): four-day intensive interrogation violates due process
v. Massiah v. United States (1964): Sixth Amendment prohibits uncounseled interrogation once defendant has been charged
vi. Escobedo v. Illinois (1964) in unique circumstances, Sixth Amendment may prohibit uncounseled interrogation before charge
vii. Miranda v. Arizona (1966) Fifth Amendment prohibits interrogation without first informing defendant of rights to remain silent and to have a counsel provided for them, and consequences of waiving rights
b. The Progression of cts trying to confront concerns of the Reliability of Confessions

i. Until 1930s cts allowed cops to get info by any kind of way, including torture (strip naked (Bram), whipping (Brown), etc) 
ii. In 1961 Mapp came down and idea of the need to regulate cops was the goal – Mapp ct did it via 4th amm (exclusionary rule). BUT how to further regulate as to interrogations?
iii. Up until this point, cts have been using CL voluntariness std under DP clause (Bram, Brown, Watts) 
iv. BUT then in 1964, cops panic and switch to a 6th amm approach (Messiah and Escobedo)
1. 6th amm: right to counsel BUT the 5th amm also has a version of right to counsel
2. Messiah and Escobedo used the 5th amm BUT we still study them b/c gives us a sense as to what Miranda was doing when switched to 5th amm
v. Gradually, cts began to focus on the 5th amm – came about with Miranda, which gave another way to regulate the cops alongside Mapp by requiring cops to give warnings to suspects before interrogate
1. Miranda ct was trying to end the “importance” of confessions BUT later cases went against that vision. 
c. Precursors to Miranda
i. Concerns around reliability of confessions

1. Choice: avoiding “cruel trilemma” of lying, incriminating, or having inference drawn from silence

2. Privacy: defendant has right to avoid government extracting proprietary information

3. Cruelty: society has interest in preventing government-induced moral fragmentation

ii. Bram (1897) – D is accused of killing shipmaster. Cops strip him naked to get his confession.
1. Ct held ( For a confession to be admissible, it must be free and voluntary – meaning, not extracted by threats or violence, obtained by direct or implied promises, or by any improper influence.
a. Thus, inherent compulsion and fraudulent inducement (like if cop makes improper promise) = coercion = incantational.
i. Note: cops can’t offer sentencing discounts, only prosecutor can.
b. Thus, confession here was obtained by express intimidation = involuntary.
2. Ct viewed this as an issue related to voluntariness std in the DP clause.

a. This case created a broad voluntariness principle so that the confession CANNOT be a product of compulsion or inducement, but instead must be a product of independent, free choice.
b. Highly protective std for suspects.
c. DP clause(This clause prohibits irregular proceedings
i. Made it applicable to fed AND state cases
ii. BUT case remained dormant for state cases UNTILL Brown
iii. What matter most under Bram was that suspect is able to decide for herself… Inherent compulsion and fraudulent inducement violate the Fifth Amendment. Not just threats, but promises too are impermissible. The idea is that the suspect must be able to determine for herself whether she wishes to confess. So even psychological trickery is off the table
iv. Brown – Black suspects were suspected of murder and cops made them strip and were whipped in order to get their confessions.
1. This was going on a lot during this racist time.
2. Cts got fed up with it and stated to apply Bram in reviewing the voluntariness of confessions under the DP clause in a state cases.
3. Here, ct looked to see if vol or not by way of the totality of the cir
a. Hold ( The tactics used here to get the confessions fell OUTSIDE what usually occurs in normal criminal proceedings = vio DP clause and not vol.
4. While ct gave the test, it dies not define what cir make it “not vol” – find out more
v. Court began to police voluntariness of confessions in state cases 

1. The cases tend to fall into some rough patterns in terms of the relevant police behavior
a. Torture through whipping (defendants were African American)
b. Extended detention and sleep deprivation (Ashcraft)
c. Repeated relentless, lengthy interrogation over a period of days (Watts)
III. Watts v. Indiana (1949) (Frankfurter, J.) – suspect is questioned by cops from night until morning with some small breaks. Eventually, got the confession.
III. Issue: did the pressure from the sustained pressure from the sustained questioning undermine the D’s DP rights?
III. Hold ( YES, sustained pressure made the confession involuntary.
III. BUT ct fails to state how MUCH pressure = “sustained pressure”
III. Ct here viewed “voluntariness” diff than Bram
III. In Bram – ANY coercion is unconst and makes confession invol BUT this ct just held that the coercion created by sustained pressure makes confession invol
III. This case and cases throughout the 50s stuck to the voluntariness std, but then realized every case was holding that under this std, all confessions are involuntary.
III. So in 1964, cts start to shift away from DP clause and towards 6th amm starting with Messiah (
III. Massiah v. United States (1964) (Stewart, J.) – D is released on bail (charged for drugs) and cops get the other co-D who is also released on bail to wear a wire and go talk to D. Cops listen in on convo where D incriminates himself.
III. Hold ( Cop’s actions vio D’s 6th amm right
III. 6th amm is about adversarial proceeding so charging is imp b/c that signals the commencement of adversarial proceedings AND 6th amm grants D right to counsel. 
III. Thus, once charged, the adversarial process begins and once adversarial process begins, D cannot be interrogated UNLESS counsel is present.
III. Process: arrested, indicted by grand jury OR charged by prelim hearing by mag, arraigned (plea guilty or not), convicted.

III. HERE we are PAST pure inquisitorial process and INTO the adversarial process (pre-trial) b/c D has already been charged and here cops vio D’s 6th amm right b/c interrogated him w/o counsel present.
III. Thus, this ct prohibits cops purposefully eliciting incriminating info after indictment.
III. 6th amm is imp b/c requires there to be an att present to work as a check on the adversarial process between the cops and the D.
III. Two analytical tracks 

III. Voluntariness: nature of coercive pressure placed on the suspect. J. Jactkson(thinks the remedy is a lawyer who acts as medium between accused and state

III. Adversarial-ness: Whetehr the adversary system has commenced. The Massiah rule prohibited the prsecution purposefully eliciting incriminating information after indictment. State must cease all attempts to interrogate defendant absent her lawyer after they have formally charged her
III. Excobedo v. Illinois (1964) (Goldberg, J.) – D was arrested for murder and questioned for murder (not charged yet) and asked to speak to his att. But when att came, cops wouldn’t let att in. Cops got confession from D.
III. Issue after Massiah – 6th amm apply to pre-indictment?
III. Answer SHOULD be NO b/c 6th amm is about the adversarial process (criminal trial process) and NOT stuff before
III. BUT ct here cheats a bit and says YES 6th amm applies at pre-charge as well.
III. Ct came to this conclusion b/c:
III. Held that once investigations focuses on certain target THEN 6th amm applies (even if not charged yet) and also
III. Ct generally found that ( state could NOT intentionally create a situation that is likely to induce the suspect to make incriminating statements
III. Thus, this holding was a work around in order to address ct’s real concerns:
III. Ct disvaluing confessions and wanting cops to instead rely on their hard work to get extrinsic evid
III. Ct’s worry over coerced interrogation
III. This case is an outlier b/c pushes 6th amm FAR, maybe too far.
III. Pushed beyond formal adversarial process and into informal adversarial process
III. Thus, likely still argue that can’t question without counsel after charged in order to comply with 5th amm.
III. For this reason, ct switched it to 5th amm via Miranda
III. Another issue here that ct addressed was that D invoked right to counsel and was denied
III. Issue not in Massiah b/c D didn’t know being interrog so did not ask for counsel
III. BUT ct held here that not a bad idea to inform D of his rights b/c D can’t enforce rights if he doesn’t know them ( This idea is covered in Miranda
III. Hedges on whether 6th Amen. Protections apply to pre-indictment questioning and avoids stating a general rul but adopts a fact-intensive approach o find that Escobedo has a Sixth Amendment right here. No impact per Miranda
III. Police Interrogation: Miranda
· The Miranda process enables the defendant autonomously to regulate the interrogation
· Custody is presumed to be coercive
· Interrogator must inform defendant of her rights
· Defendant can call for an attorney when the process becomes too onerous
· Waivers are presumptively coerced
· An accused may waive rights if she does so (1) knowingly and (2) voluntarily. 

III. There is a limit to the way in which the government can gather evidence from the defendant. And extends the right to avoid self-incrimination into the interrogation room

III. Miranda bolsters a defendants ability to choose whether or not to submit to questioning

III. Presumes all interrogations are custodial

III. Requires Interrogator to give defendant warnings

III. Allows defendant to request aid of an attorney

III. Miranda permits DF to waive 5th Amend. rights. 

III. Miranda concentrates on “choice” and “cruelty” by tying constitutional rights to procedural rules

III. Df abilty to regulate turns on her decision to invoke rather than waive rights

III. Miranda v. Arizona (1966) (Warren, C.J.) – D arrested for kidnapping/rape and interrogated w/o being told rights and ended up confessing a couple hours later.
III. Here, ct switched from 6th amm to 5th amm
III. Again, 5th amm is privilege against compelling self-incrimination so limits the type of evid gvt can gather from the D
III. Miranda extends right to avoid self-incrimination from the ct room and INTO the interrogation room
III. Rejected the voluntariness std.
III. Hold/Rule

III. Custodial interrogation BY ITSELF is enough to demonstrate compulsion; thus, D must be informed of his rights BEFORE such custodial interrogation in order to rebut the presumption that anything said is inadmissible due to coercion.
III. Warnings = prereq to overcome inherent pressures of custodial interrog. 
III. The rights = right to silence and right to att
III. And if D invokes right to silence OR right to att, cops must STOP the interrog
III. However, D MAY waive such rights as long as D knowingly and intelligently waived those rights.
III. And to do so knowingly and intelligently – D must be informed of rights.
III. This is a high presumption AGAINST waiver.
III. So if invoke a right but then interrog continues, then state has BOP to prove that D knowingly and intelligently waived right thereafter. And can’t just point to the confession.
III. Rights as dictated in Miranda
III. Informed of right to remain silent
III. Offset inherently coercive atmosphere of custody

III. Anything said can and will be used against the individual in court

III. Convey to the suspect the significance of the interrog in the process

III. Right to counsel during questioning

III. Defendant does not have to stand alone against forces of the state

III. Right to have counsel provided (if indigent)

III. Right may mean nothing if he cannot afford counsel

III. The Point of Miranda Warnings
III. Warnings bolster D’s ability to know when state is gathering evid AND their options when confronted with such questioning. 
III. Thus, it enables the D to autonomously regulate the interrogation room themselves!
III. It does NOT prohibit confessions – just makes the D invoke and/or waive such rights as to confessions.
III. Remember the 3 concerns above: choice, privacy, and cruelty
III. Miranda concentrates on choice and cruelty by tying constitutional rights to procedural rules
III. Miranda worries that the interrog undermines dignity and choice (compelled to speak rather than CHOOSE to speak).
III. Locations – courthouse, police station, informal settings (like on the street)
III. Diff locations cause diff levels of worry under Miranda
III. In the courthouse when D stands to testify is low level b/c judge is there to regulate what is going on
III. Questioning in police station is harder to regulate b/c judge is not there.
III. Thus, Miranda tries to import judicial oversight into the interrogation room by setting up some proxies of ct in the room ( the D and D’s counsel.
III. The collection of evid to be used at ct is going on in the police station so then ct wants to be able to ask as a RULE simply ( D, were you informed of those rights? Did you waive those rights?
III. This way D and maybe D’s att can attest to procedure being appropriate.
III. Gives ct some presumptions in moving forward with evid.
III. If the clear warning procedure and rules don’t go down – then anything said is deemed invol/coerced so exclude any fruit of that coerced interrogation.
III. Worries of Miranda and Solutions
III. Two Worries

III. Practice ( worry about psychological interrogation AND physical interrogation
III. Place ( worry about incommunicado interrogation – interrogate someone in isolation, away from public 
III. Solution ( 
III. Ct removes third degree physical interrog by adding in right to counsel so another can SEE if physical abuse is going on (not so isolated).
III. Also states that BOTH physical and psychological manipulates are IMPERMISSIBLE! (broad decision)
III. Note: in later cases, physical interrog does die down BUT psychological interrog remains.
III. Ct here also thought confessions did not hold value (wanted copss to focus on extrinsic evid) so made it deliberately harder for cops to get convictions through confessions b/c giving D autonomy to control the interrogation
III. Harder – b/c what fool would waive rights after hearing them.
III. BUT this view did not hold during later cases. The strong hurdle created in Miranda gives way in later cases b/c waiver is actually easy and done a lot!
IV. Custody
· Would a reasonable person in the suspect’s position understand she had the freedom to terminate questioning and leave. Non-custodial where the detention is (1) brief and public or (2) the suspect’s presence in a non-public setting is voluntary. 

· Not custodial if (1) Terry Stop (2) interrogation is voluntary and (3) 

a. Miranda only applies to custodial interrogation
b. Custody requires some form of detention at the hands of the government 

c. Detention in a prision cell is the central case of custody

d. Case Overview: Custody

i. Definition
1. Berkemer v. McCarty (1984): Custody is determined by an objective standard: whether a reasonable person in the suspect’s position would understand her freedom to terminate questioning and leave
2. J.D.B. v. North Carolina (2011): where known or objectively apparent to any reasonable officer, child’s age can feature into custody evaluation
ii. Purpose and Place
1. Mathis v. United States (1968): purpose of the custody need not be related to the purpose of the interrogation to count under Miranda
2. Howes v. Fields (2012): prison setting is not automatically custodial
3. Beckwith v. United States (1976): questioning in suspect’s home usually noncustodial
4. Orozco v. Texas (1969) questioning at suspect’s home custodial where circumstances indicate police-dominated atmosphere
5. Minnesota v. Murphy (1984): required meeting with probation officer noncustodial given interview arranged by appointment at mutually convenient time
iii. Seizure as Custody
1. New York v. Quarles (1984): custody at crime scene depends upon formal arrest or its equivalent
2. Berkemer v. McCarty (1984): roadside questioning during a routine traffic stop is non-custodial
iv. Berkemer – D was stopped for drunk driving. Cop asked if he drank. He answered yes. Miranda rights were never read to him. Thus, terry stop involved here.
1. Issue: Does this stop amount to custodial interrogation?
a. Hold: NO, Terry stops do not count as custodial becaue by definition they are brief and public, outside police-dominated atmosphere of the statation house
2. Ct draws line between Terry Stops and incommunicado detention and states tht Terry Stops are NOT custodial b/c they are generally: 
a. Temporary and brief
b. Suspects in Terry Stops don’t feel completely at the mercy of cops
i. When stopped for traffic vio – re person would think that will be able to leave after get ticket, don’t think that cops will take you to station.
c. Public stop = not incommunicado
3. One could argue that there is SOME coercion with Terr Stops BUT ct here views Miranda narrowly and finds that the coercion is not triggered to show custody unless it is incommunicado (private) + lengthy detention + re person don’t think free to leave.
a. Thus, here can presume that D’s decision to speak at the Terry Stop is voluntary. 
b. Only if the stop is “custodial” do we presume coercion and presume anything said w/o waiver is involuntary. 
v. Minnesota v. Murphy – Probation req D to go to treatment program for sex offenders. At the program, confessed to a crime to counselor. Counselor told probation officer who called D into office. D again confessed in probation officer’s office.
1. Ct held ( NOT custodial b/c there was no coercion here since D voluntarily went into probation officer’s office and spoke. Not custodial if the defendant’s presence is voluntary. 
2. Not custodial in the way Miranda worries about.
a. Miranda worries about there being no choice and harm to dignity and being locked in an interrogation room could do that to you.
b. BUT going voluntarily to a familiar surrounding where not FORCED to stay does not pose the same risk.
i. True since probation officer – req to go but can leave.
3. Ct stated further that questioning in a police station is NOT custodial if D’s presence was voluntary – ex) D drops by station to talk with cops about stuff = not custodial.
4. If D was HELD and then req to speak to a counselor = custodial
vi. Takeaway from Berkemer and Murphy
1. Thus, questioning is non-custodial if detention is brief and public (Berkemer) OR suspect’s presence in a non-public setting is voluntary (Murphy).
2. The effect of the “custody” rule is to place a lot of diff types of police questioning OUTSIDE of the scope of Miranda
a. Ex) Encountering people on the street is outside Miranda – cop can just come up to you on the street, not tell you your rights, and start talking.
vii. J.D.B. v. North Carolina (2013) (Sotomayor, J.) – Suspect is 13-year-old kid who his pulled out of class and put in closed doored conference room in school with cop and some teachers there. Legal guardian was not contacted. They questioned him about burglaries and he confesses.
1. Ct was asked whether age could be factored into the obj test as to wheter custody or not
a. The obj test ( would a re person feel free to terminate questioning and leave?
b. Reasonable person includes the age of the suspect, as perceived by an officer
2. Hold ( so long as the child’s age was known to the cop at time of police questioning OR would have been obj apparent to any re cop, its inclusion in the custody analysis is consistent with obj nature of the test
a. So can factor age into the obj analysis as long as cop knew or would obj know 
b. Held that “in suspect’s pos” allowed this and still keeps the std objective.
3. Dissent – Worry that this turns test subj b/c thinking about THIS D. Will lead to slippery slope where will also consider race, gender, etc.
a. Maj ( Reject. The test is still obj and the only thing slightly less obj is age, but the only analysis there is NOT the specific age but whether kid or adult b/c not hard for cops to know this difference.
i. Imp to consider b/c re kid and re adult would view ability to stop questioning or leave differently.
ii. Also in the case where cop is unsure if kid or adult – then when in doubt, cops should play it safe and assume in “custody” so make sure to read the Miranda rights (safety net)
V. Interrogation

a. Interrogation=statements reasonably likely to elicit an incriminating response; Ploys (questions that do not look like questions) are exempt from Miranda. Interrogation takes place ony when suspect thinks he is being asked questions by an agent of the state
i. Interrogation=”express questioning or its functional equivalent.”

ii. Innis applies its own test narrowly: the Court permits ploys even if likely to elicit a response

iii. Real standard seems to be( “Interrogation” is limited to things that look to the suspect like police questioning

b. Case Overview: Interrogation
i. Rhode Island v. Innis (1980) Interrogation is “express questioning or its functional equivalent”; requires knowledge that conversation may produce incriminating statements
ii. Arizona v. Mauro (1987): so long as police do not intend to elicit incriminating statement, chance that conduct will do so is insufficient to constitute interrogation
iii. Illinois v. Perkins (1990): questioning by undercover agent is not interrogation for purposes of Miranda 
iv.  Michigan v. Mosley (1975): right to remain silent permits police to re-initiate contact after reasonable time has passed
v. Edwards v. Arizona (1981): right to counsel precludes police from not re-initiating interrogation absent counsel; only defendant can do that
vi. Rhode Island v. Innis (1980) (Stewart, J.) – Arrest suspect to murder, read Miranda rights, suspect invokes right to att, cops stop questioning, put him in cop car to go to station, and in the car cops start talking about “too bad can’t find gun b/c this area is full of handicap kids.” D can def hear them. D says I’ll show you where gun is.
1. We know that questioning = interrogation but what if don’t ask questions?
2. What We Know
a. D is def in custody – not free to leave b/c arrested in cop car on way to station, incommunicado with three cops in the car.
b. He invoked right to att – thus ONLY way his confession is valid is if HE volunteered that info on own and it was NOT in response to continued interrogation.
c. Thus, the issue – is the confession here in response to an “interrogation?”
3. What counts as interrogation?
a. Expressed questions OR functional equivalent of expressed questions
i. Functional equivalent – it was re foreseeable that suspect would respond to the cop’s dialogue
1. Looks like causal analysis – the dialogue was a but for causation of the confession BUT was it the proximate cause (re foreseeable to cops that would cause confession?)
2. If not re foreseeable = functional equivalent = response to interrogation that should have stopped so miranda vio.
3. If NOT re foreseeable then not functional equivalent 
4. Hold ( There was no reason for re cop to believe that D was susceptible to this type of talk (no indication that he cared about disabled kids etc)
a. Thus, it was not re foreseeable = NOT functional equivalent = NOT an interrogation so D’s confession was volunteered = NO MIRANDA VIO.
b. Ct looked at whether anything objectively manifested by D which would suggest to cops that D was susceptible to that type of topic – but not case here
c. If D showed reason why cops would know he was susceptible (like told them I have handicap kid) then likely functional equivalent here.
5. Dissent – the dialogue was deeply suggestive and cops are sophisticated, they knew what they were doing. Cops were just testing what D was susceptible to.
a. Interesting to think: if D did not react, would cops have stopped talking or switch convo to search for another trigger?
b. Also, this looks like psychological ploy and Miranda is against this
i. BUT Innis undermines Miranda’s prohibition of deceptive police tactics
6. Thus ct says interrog is: Anything that is re likely to elicit an incriminating response (questions or functional equivalents) 
but then it narrows the view of functional equivalents so as to allow ploys.
a. Ploys – questions that don’t look like questions
b. Effectively this ct states that ploys are EXEMPT from Miranda
c. This gives tools to sophisticated cops
i. Some think this is good policing bc psychologically soph cops engaging in fishing ploys is better than gun to head and confessions are good
1. People of this view think Miranda goes too far in prohibiting ANY psychological techniques
ii. Others think that this goes against Miranda’s intention of making sure Ds can make knowledgeable choices
vii. Illinois v. Perkins (1990) (Kennedy, J.) – D is in custody (not charged yet – so no 6th issue) for murder and so cops stick an undercover cop dressed as prisoner and an informant in D’s jail cell. D does not know one is a cop. Cop asked if D ever killed anyone and got D to discuss the murder htat he was suspected of. There was no Miranda rights given.
1. Rule: Interrogation = coercion + questioning/functional equivalent
2. Hold ( This is NOT an interrogation
a. Held that D had a choice as to whether to answer or not and he did not feel coerced to answer b/c he didn’t know that the guy was a cop.
b. States that Miranda is meant to limit coercion, not deception or trickery
3. Thus, this case encourages deceptive police tactics over straightforward questioning.
4. Diff to other cases
a. This case is DIFF than Massiah b/c D not charged here. Had he been charged then this questioning after w/o counsel would vio 6th amm.
b. This case is DIFF than Escobedo b/c there D knew he was being questioned by police but here D thinks just talking to jail buddies.
5. Would this be considered “custodial?”
a. Well he is in prison so NOT free to leave = looks custodial in that sense
b. BUT he thinks he is chatting to a jail buddy so the question is not oppressive

c. So likely NOT custodial b/c don’t feel “dominated by the other,” D thinks the questioner is an equal.

viii. Perkins encourages deceptive police tactics in place of more straightforward questioning. 
ix. Questioning by undercover agent is not interrogation for purposes of Miranda because under Perkins the purpos of Miranda is to limit coercion, not regulate deception. 
x. Key is not what the police intend to do, but what the encounter looks like from the perspective of the suspect

VI. Warnings: Invocation
· Court requires express invocation of the right to silence if the suspect is to cut off questioning.

a. Duckworth v. Eagan: Verbatim warning not necessary
i. Cop informed D that could be appointed att “if and when D went to ct.” The lang was added and not part of script. D claims that the addition made the Miranda warning confusing so it was invalid
1. Hold ( Ct held that this warning was sufficient
a. As long as cops communicate substance of Miranda Rights then that is sufficient. 
b. No need for the warning to be verbatim.
ii. And the additional words accurately state the time frame of the process
b. Florida v. Powell: Warning sufficient if it covers defendant’s right “when given a commonsense reading”
i. Cops just informed D that have right to “talk with att” and D argued that the warning was invalid b/c it did not explicitly state that had right to attorney during questioning.
1. Hold ( warning is sufficient if it covers D’s rights when given a commonsense reading

a. Ct refuses to require precision as to the lang.
2. Issue – even if commonsense reading could make it understandable, do you expect D to invoke rights when they are confused about the rights
a. Likely the case with unsophisticated Ds
b. Ct holds – not THAT confusing, re person would get it if read it reasonably.
3. So long as substance is given = all good. Not a high burden.
4. Note: some even go further – Miranda rights in general are not going to be understood by most unsoph Ds so what good are they really (especially if Ds are kids)
VII. Waiver

· Waiver requires (1) Knowing and (2) voluntary relinquishment of a right. Lower courts have held that some lies do not invalidate Miranda waiver, but lying to Df about nature of rights would violate Miranda
· Bradshaw’s two-step inquiry: (1) Did the suspect “initiate” further conversation (2) did the suspect waive her rights to silence & to an attorney?

· Questioning can continue before express/active invocation cuts-off questioning

a. A suspect can waive her rights at different points during the custodial interrogation. Need to know (1) what rights were waived and (2) when they were waived. 

i. Can occur before warnings and both before and after suspect invokes her rights

ii. Consequences of wavier depend upon which right the suspect waives

b. Case Overview

i. Berghuis v. Thompkins (2010): waiver need not be express, but may be implied from circumstances indicating suspect understood warnings and then responded to questions. Police may interrogate a suspect who has not invoked or waived Miranda rights. Separates the right to cut-off questioning from the right to remain silent. 
ii. Michigan v. Mosley (1975): (right to silence). Test for valid waiver is whether the police “scrupulously honored”  defendant’s right to cut off questioning; immediately stop interrogation; usually also passage of significant period of time and fresh set of warnings
iii. Edwards v. Arizona (1981): right to counsel. No further interrogation by police until counsel made available to her unless the accused herself initiates further communication
iv. Minnick v. Mississippi (1990): officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney in the interim
v. Maryland v. Shatzer (2010): police may reinitiate questioning 14 days after release from custody
c. Consequence of right waived

i. Right to remain silent: Mich. V. Mosley( police may re-initiate contact after reasonable tiem has passed

ii. Right to counsel:  Edwards v. Arizona( police may not re-initiate, only Df. can.

1. Tentative or ambigious invocations of right to counsel count for nothing 

d. Case overview: Waiver of Counsel

i. North Carolina v. Butler (1979): Absent express waiver of right to counsel, Court applies totality of the circumstances test to determine whether suspect waived 5th Amendment rights
ii. Moran v. Burbine (1986): acts that occur outside presence of suspect cannot affect the decision to waive counsel 
iii. Colorado v. Connelly (1986): waiver is voluntary though produced by moral and psychological pressures emanating from sources other than official coercion. 
iv. Colorado v. Spring (1987): waiver valid even though the defendant was not apprised of every alleged crime with respect to which the police intended to interrogate him. 
v. Berghuis v. Thompkins (2010): totality of circumstances sufficient to demonstrate understood Miranda right to silence; uncoerced decision to waive was therefore valid
e. Invoke/Waiver Analysis (as in what is the consequence) Depends on:

i. WHEN rights were waived:
1. Can be waived BEFORE the rights were read AND can occur BEFORE or AFTER D invokes rightss
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b. If waive BEFORE warnings then depends on WHERE D is when makes incriminating statement:
i. If brief detention in field (like terry stop) then not enough to be custody = admissible
ii. If statement in back of cop car on way to station (Innis) then likely custody = not admissible.
1. If in this situation and D just blurts it out = can’t show that right was waived b/c was not read rights yet = can’t prove “knowingly” waived.
c. Then if AFTER warnings
i. Well if still before invoke right then what must cops show to prove waived rights?
ii. Well if after invoke rights –who can reinitiate??
ii. WHAT rights were invoked/waived
1. Two rights at stake in Miranda – Right to remain silent (5th amm) and right to counsel (5th amm).
2. Right to remain silent 
a. Who can Reinitiate after invoke this right? – Cops OR D (Mosley)
b. Why? Robust D - D saying robust enough to hang with cops but choosing not to
3. Right to counsel – 
a. Who can Reinitiate after invoke this right? – ONLY the D (not cops)

b. Why? 
i. Vulnerable D – saying not robust enough to hang, I need help

1. IF D reinitiates now going from vulnerable D to a robust D so let them have that autonomy.
ii. Still preserve D’s right b/c want to give autonomy. 
iii. D cannot knowingly and intelligently waive right to counsel UNLESS D volunteers to reinitiate (especially since havn’t spoken to att) (Edwards)
4. So on reinitiating based on invoking EITHER right, D can reinitiate b/c vol waiver is ALWAYS permissible
f. Must Invoke This Rights Clearly and Actively [Must be express, never implied]

i. Right to Counsel
1. Davis – Ct held that if invocation of right to counsel is tentative or ambiguous then that DOES NOT COUNT. Cops do NOT have to clarify, they can just keep asking questions.
a. Ex) “hang on a sec, I want someone to help me”
i. Halfhearted indications are not indications at all.
b. All or nothing test…the police need not ask for clarification or dispel uncertainty. For many suspects, ambigious invocations are the most one can expect. Clarity matters: if invocations are generally ambigious, then the Court does away with most of the Edward’s rules
2. Issue – Most suspects are unsoph and so such invocations are generally ambiguous; thus, the Edwards protection (if invoke right to att then they h ave to stop until YOU reinitiate) nullified here.
3. Barrett – D agreed to talk but refused to make a wr statement without a att present. Ct held ( this was not a sufficient invocation of att.
4. Must ask specifically for an attorney
a. Fare – D asked for his probation officer and ct held that that is not a “invocation of right to att” b/c PO = not att.
ii. Right to Remain Silence

1. Remaining silent is NOT enough to this invoke right. D must speak and expressly invoke it. If just remain silent, no rights have been invoked, cops can keep questioning.
2. Berghuis v. Thompkins (2010) (Kennedy, J.) – [See more below] D questioned and didn’t say much for 2 hr and 45 min (just nods and yes/no), but then in last 15 min cop asked if believed in God and prayed for victim – D said yes. 
a. D argued that invoked silence b/c silent for most of almost 3 hr
i. REJECT – must actively invoke right to silence
g. Invoking Right to Silence – Reinitiating
i. Michigan v. Mosley (1975) (Stewart, J.) – D arrested for robberies, gets miranda warnings, briefly interrogated but THEN D invoked right to remain silent so interrog stopped. Two hours later, diff cop took him to diff location and read Miranda again, obtained waiver, and asked about unrelated homicide and D said incrim info. If right to silence invoked, can reinitiate contact?
1. Can’t be if invoke rights the permanent immunity against questioning, can’t be that D cannot then choose to vol speak again (autonomy), and can’t just continue interrogating thereafter.
2. Hold ( After D invokes right to silence then cops or D can reinitiate contact as long as cops scrupulously honored that right (wait re time).
a. Right to silence is the right to cut off questioning – So as long as this right is scrupulously honored by cops then evid admissible. If do NOT scrup honor then evid is inadmissible.
b. How to scrupulously honor? – Cop must at the very least STOP interrogating indiv for a re period of time. 
VII. So ct here seemed to apply totality of the cir (looked at all 4 components) – here: diff cop, diff location, diff subject, AND re time of wait (2 hours here)
VII. BUT later cases (Seibert) show that really the necessity to show Scrup Honor is to show re time in-between and 
VII. THIS ct said 2 hours is re enough
VII. Can maybe include the other stuff – and could help weight but not as necessary.
VII. There is no “mandatory minimum” – just ct said here that 2 hours was re here 
VII. Note: even shorter time in Seibert
VII. So when in doubt – argue totality of cir like ct.
c. Note: cops are not req to restate warnings when reinitiate, but smart to do so.
h. Invoking Right to Counsel – Reinitiating
i. Edwards v. Arizona (1981) (White, J.) – D arrested and want to interrogate him so gave Miranda warnings, D invoked right to att so cops stop questioning. Next day he was told wanted to be questioned again, D refused, but was told he had to. Cops read Miranda again and showed him tapes of others implicating him in crime, he confessed.
1. So here reinitiated next morning = DEF re time period so “scrup honor” BUT timing is not the issue here.
2. The issue is WHO reinitiated – here the COPS reinitiated
a. Rule: ONLY D can reinitiate after invoking right to counsel
3. Hold – Statement is NOT admissible.
ii. If D invokes right to att then can cops NEVER reinitiate? ( No! They can… (
1. Schatzer – If it has been 2 weeks (14 days) from the time of releasing the D from the custodial environment and into normal life (general population) THEN cops may reinitiate 
a. Presume its enough time for D to shake off coercion from prior custody.
b. Puts a time limit on Edward’s prohibition on cops inability to reinitiate as to this right.
i. What Does “reinitiate” mean?

i. Bradshaw – D invokes right to att, cops stop convo, later D transferred to diff station and asked cop “what will happen to me now?” Cop said don’t have to talk to me b/c requested att. D said understood and they had convo of where going and then cop suggested he take a polygraph exam. D agreed.
1. Issue: 
2. Ct looked at:
a. (1) did D initiate further convo and
i. What does “initiate further convo means?”
ii. Was the question by D sufficient to “reinitiate” so it was ok for cop to suggest the polygraph exam (really the prob, not the info on where going)?
1. Remember – state can’t reinitiate for this right.
iii. Hold ( YES, D reinitiated via the question, not the cops
b. (2) did D waive her rights to silence and to an att?
i. By talking D waived right to silence and att (implied)
3. Controversial case
ii. Big Pic – So makes it hard for D to actually invoke and then makes it easy to “re-initiate,” which makes it easy to get waiver.
j. Waivers
i. Formal nature of warnings( suspect need ony understand the literal truth of the warnings (that can remain silen and can request lawyer) not the practical consequences (police need not supply additional information to help him “calibrate self-interest”
ii. D can only invoke expressly BUT waivers can be either express OR implied!
1. If make the incriminating statement = implied waiver of BOTH rights
a. Don’t have to say you waive, you just start speaking BUT “speaking” must be more than just nods and yes/no (Thompkins)
iii. Failure to clearly and expressly invoke is NOT waiver. BUT it does not make cop’s stop questioning – they may continue (cops get benefit of unclear or non-express invocation)
1. Thus, cops may interrogate a silent suspect continuously until either get an express and clear invocation (stop questioning) OR an express or implied waiver (statements thereafter are valid).

a. Cops do NOT need a waiver at the outset in order to question.
b. And cop tactic – keep talking and keep D silent so that D relaxes = minimizes risk of invoking right. 
iv. Waivers req knowing and intelligently AND voluntary relinquishment of a right.
1. Two approaches to voluntariness
a. Wise/informed choice model: Miranda requires the state to permit suspect to access as much information as possible to calibrate choices. Virtually all police station confesions should be barred

b. Absence of physical threat model: Miranda permits only strategies to forcefully coerce the choice to confess or lying to individuals about the nature of their rights. The law should regulate police coercion without concerning itself with defendant’s ignorance, mistake, or bad judgement. Police trickery, even in bad faith, is permissible to induce confessions. 

2. Moran v. Burbine (1986) (O’Connor, J.) – D arrested for burglary, but got tip that also guilty for murder. Sis hires att who calls station to say not to question D without her. Cop says that they are not questioning D tonight, but they do. D never knows att trying to help. D was given warnings, never asked for an att, signed waivers, and confessed. 
VII. How much info must cops give D in order for him to “knowingly” waive his rights?
VII. Hold ( D (always “suspect) need only understand the warnings literally. Thus, cops only need to give D warnings and that is it.
VII. Thus, cops did not have to hell D that att wanted to help or even if att standing outside of the door in order to get a knowing waiver.
VII. Ct held that this may be an ethical vio, but permissible.
VII. Ct held that the warnings focus the ct’s attention to the cops’ conduct INSIDE the interrogation room; what is occurring outside plays no role
VII. Only worried about stuff goin on in the room that could affect D’s decision. But if all stuff in there good and D understands rights, not coerced, and vol waives then all good.
VII. Don’t worry about outside stuff b/c doesn’t affect D’s decision.
VII. Thus Miranda focuses on 2 worries:
VII. (1) Worry of getting info out to make sure that what is going on in the interrogation room is permissible – do that by asking D and cops: was Miranda warning given, etc.
VII. (2) Worry that suspect is vulnerable so att should be there to help
VII. BUT you don’t get this help unless you ask for it – ct saw this view as respecting autonomy
e. Dissent – Miranda is worried about incommunicado coercion so the entire interrogation is at issue (not just what is going on inside room) – thus lying to att and not telling D about it is a CONSTI wrong, not just an ethical vio. O’Connor acknowledges: “additional information … might have affected [Burbine’s] decision to confess” “But we have never read the Constitution to require that the police supply a suspect with a flow of information to help him calibrate his self-interest in deciding whether to speak or stand by his rights” Burden is on defendant to assert rights: So long as informed of rights, then subsequent decisions uncoerced & therefore voluntary
v. Berghuis v. Thompkins (2010) (Kennedy, J.) – D questioned about murder. Given Miranda on piece of paper (he read some aloud to make sure English/read). D refused to sign it to show that he understood. Didn’t say much for 2 hr and 45 min (just nods and yes/no), but then in last 15 min cop asked if believed in God and prayed for his victim – D said yes.
1. Hold ( NO suppression of evid b/c:
a. No express/clear invocation (must actively invoke right to silence) – so okay that cops started and kept questioning
b. Waiver is valid b/c it was an implied waiver to silence and att here b/c D chose to speak

2. D argued that there was coercion b/c silent for 2 hr 45 min and only gave in at last 15 min BUT ct refused to factor in time of the incommunicado interrogation
3. Ct thinks this rule helps promote D’s autonomy to calibrate own interests.
k. Note: Usually when testimony is okay under Miranda (5th) then likely okay under 6th amm as well (Escobedo/Messiah) b/c 5th amm is a mess.
VIII. Consequences of Miranda Violations
a. Ct in Miranda saw these warnings as consti required (via 5th amm) just like Warren Ct through exclusionary rule was constitutionally req (via 4th amm)
b. If view it as consti req then Miranda applies uniformly and without any exception. AND fruits analysis applies.
c. BUT just like with the exclusionary rule, if make it to where NOT consti req (so a vio of Miranda would NOT equal a consti vio) then:
i. Chips away at the consequences b/c just views the warnings as prophylactic rules made by the ct (see that in Elstad and Quarles)
ii. Affects whether the Fruits Analysis applies to Miranda vio (Estad)
1. If Miranda warnings are NOT consti req then even if there is a Miranda vio then the fruits of that vio will NOT be excluded (unlike if it is a fruit of 5th amm vio = where fruits would be excluded).
iii. Allows the leg to make modifications to Miranda via statute (like statute in Dickerson)
d. Up until Dickerson, J. Rehenquist showed his DISLIKE for Miranda in past cases like Quarles, Tucker, Elstad) so many thought that Dickerson would overrule Miranda. BUT he back tracked. 
e. Case Overview: The Scope of Miranda
i. New York v. Quarles (1984): public safety exception to Miranda warnings requirement when “the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment’s privilege against self-incrimination.”
ii. Oregon v. Elstad (1985): Miranda prophylactic exclusionary rule is broader than Fifth Amendment, establishing irrebuttable presumption that custodial interrogation entails any statement is compelled
iii. Dickerson v. United States (2000): the Miranda rule is constitutional, rather than a mere exercise of the Court’s supervisory authority to regulate evidence
f. Case Overview: The “Fruits” of Miranda
i. Oregon v. Elstad (1985): rejects fruits doctrine; permits use of a subsequently obtained statement in compliance with Miranda so long as prior, unwarned statement was voluntary
ii. Missouri v. Seibert (2004): rejects two-step process of obtaining unwarned confession, then subsequent warned confession, because subsequent Miranda warnings could not function effectively
iii. United States v. Patane (2004): physical evidence obtained as a consequence of unwarned confession is admissible; exclusion of the confession is sufficient remedy; no need to apply the “fruits” doctrine to the mere failure to warn because there is nothing to deter
g. Cases Leading Up to Dickerson and Seibert
VIII. Quarles – Woman claims raped at market, Cops go and find suspect with his holster empty. No Miranda given. Cops ask where gun is and guy tells them.
VIII. Creates an Exception for failure to give Miranda warnings.
VIII. Were 5th amm rights vio b/c cops failed to mirandize before question? Was there justification to fail to comply with Miranda?
VIII. Ct creates bifurcation (draws line) between Procedural safeguards (Miranda) and Core Rights
VIII. Procedural Safeguards – these are not THEMSELVES consti rights, but just measure to ensure core rights of 5th amm (consti rights) protected. These are just what ct req, not what consti req.
VIII. Classic warnings (silence, att, etc)
VIII. Presumption that custodial interrog is automatically coercive (compulsion) 
VIII. Core Rights of 5th amm – Consti right 
VIII. Right against compelled testimonial self-incrimination
VIII. Hold ( Gun and the statement should be admitted b/c:
VIII. 5th amm and Miranda warning = two diff deals. So failing to mirandize does NOT = 5th amm vio (consti vio). 
VIII. AND there is justification for not mirandizing b/c ct created a public safety exception to Miranda
VIII. Cops may balance public safety v. value of warnings
VIII. Here, gun lying around so safety outwights
VIII. [See more about the bifurcation below under Elstad]
VIII. Concur (O’Connor) – Should still suppress the statement (testimony) b/c of the miranda warning vio BUT not non-testimonial, physical evid that was FRUIT of this vio (the gun). 
VIII. Suggesting that Fruits analysis does not apply to Miranda vio (unlike 4th amm – Wong Sun).
VIII. Two harms: (1) a testimonial Miranda harm (unwarned custodial interrogations) (2) A causation-baed 5th amend. harm (fruits). 
VIII. Note: Could have solved by just saying, questioned in the market; thus, not in “custody” so more like terry stop = no vio. But ct did not address this.
VIII. Quarles Court explored one consequence of judge-created prophylactic warnings. If the warnings are not constitutionally required, then they can be replaced or modified. Rehnquist holds that may balance public safety with value of warnings. “the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment’s privilege against self-incrimination.”
VIII. Tucker – cops give some of the warnings but not all. D confessed.
VIII. Hold ( D’s confession was voluntary; thus, not being read all warnings does NOT affect D’s privilege against core rights being vio  [Changes in Dickerson]
VIII. Elstad – Cop chats to D in living room and ends up getting incrim testimony from D there w/o Miranda (negligent interrogation and negligent failure to warn). Then take back to station, give him Miranda, and reinterrogate. D confesses again.
VIII. D argues that cat was out of the bag with first invalid testimony so can’t just cure it via subsequent Miranda and questioning.
VIII. Ct REJECT’s D argument and held that fruits of the poisonous tree doctrine does NOT apply to Miranda violations.
VIII. Ct stated that Miranda is a non-constitutional, overbroad prophylactic rule
VIII. Miranda covers MORE than just the 5th amm (consti right) b/c 5th amm “compulsion” is narrower than Miranda’s notion of “custody”
VIII. Compulsion is NOT present just because there are no warnings.
VIII. Ex) Repeat offenders could not feel “compelled” even if they are in “custody” – thus maybe Miranda vio BUT that does not auto mean it is a 5th amm vio (the consti right)( 2 diff things (bifurcation).

VIII. Miranda SERVES 5th amm but covers more stuff. So Miranda ITSELF is not consti req. And just b/c Miranda vio does not mean 5th amm/consti vio.
VIII. And non-constitionality precludes suppression of the “fruits of consti vio.”
VIII. Okay to exclude the testimony under Miranda vio but NOT the fruits from such testimony.
VIII. Exclude fruits only if there is a consti vio (5th amm or 4th amm (Wong-Sun))
VIII. Rule ( Even if there is testimony via miranda vio then subsequent evid is admissible as long as voluntary or curative warnings thereafter.
VIII. Hold ( The first testimony is not admissible b/c Miranda vio BUT the second testimony is admissible b/c the Miranda warning there cured first issue and “fruit analysis” does not come into play”
VIII. Current Cases That Changed Up Former Cases
VIII. Dickerson v. United States (2000) (Rhenquist, C.J.) – Congress had a statute that tried to restore the prior voluntariness rule rather than Miranda’s presumption that any custodial interrog was coercive.
VIII. Hold ( Congress CANNOT overrule Miranda warnings b/c they are constitutional. Thus, any vio of Miranda is a consti vio.
VIII. Why did Rehenquist change mind?
VIII. Consti requires restrictions on interrogation and to make restrictions meaningful then we should continue with Miranda being consti req
VIII. While Miranda is not the ONLY way to do it, it is the best way that we have come up with so far (Congress’s stat here was insufficient).
VIII. Also, Miranda has turned into a powerful tool for the soph cop. So want to keep it.
VIII. Miranda places power to determine “voluntariness” in hands of the cops
VIII. Simple bright line rule that is easy for cops.
VIII. Hard to validly invoke, strategies to get waiver (express or implied)
VIII. Without Miranda, the cts must decide case by case if statement vol
VIII. Ct still okayed the exceptions and limitations put on Miranda before this case though
VIII. So public safety exception (Quarles) and fruits limitation (Elstad subject to changes in Seibert/Patane below) still in play!

VIII. DISSENT (Scalia): There are not three options, only two, either (1) Miranda is constitutional, so there is no gap between 5th Amend. and custodial interrogation or (2) Miranda is unconstitutional, and so must be replaced with 18 U.S.C. 3501
VIII. Missouri v. Seibert (2004) (Souter, J.) – Cops had policy to 1st ask questions w/o Miranda, get them to confess, then give 20 min break w/ coffee, then mirandize, reinitiate questions to repeat confession. D here had son w/ cerebral palsy that died and tried to stage fire to cover up that he had bedsores, but another kid also left in there and cops suspected that D knew he would be left in there. Cops used their policy tactic here. (Missouri Two-Step)
VIII. You can tell D did not want to repeat confession second time around but cops reminded her of the first confession (part of the tactic).
VIII. Under formalistic view of Elstad – cop’s conduct seems okay 
VIII. BUT ct here found some differences with this case and Elstad
VIII. Less degree of “custody” there (iving room) than here (interrogation room)
VIII. The cops there acted negligently and not intentionally. It is deliberate here.
VIII. Cops in Elstad made a GF mistake in not knowing if counted as interrogation and not knowing needed to give Miranda warning.
VIII. Went back to station to question and here continuous questioning in the interrogation room
VIII. B/c of these differences, Elstad ct was not too concerned about the link between the prior statement and the warned statement. Diff here.
VIII. Ct held that this tactic attacks the effect of Miranda (it’s a round-about of Miranda)
VIII. This formalistic approach allows multiple unwarned interrogations that ultimately lead to an admissible statement
VIII. Thus, ct limited the use of these type of run arounds
VIII. The Test – Follow Kennedy’s test stated in Concurrence b/c it is the narrowest
VIII. Applies a BF std ( if this type of 2 step process tactic occurs deliberately to get around Miranda then CANNOT use subsequent evid unless curative measures taken to dispel the BF stuff BEFORE postwarning statement given.
VIII. Note: no real good way to “dispel”
VIII. Hold ( Here, the tactic was deliberate to get around Miranda so second testimony not admissible UNLESS can prove curative measures to “dispel.”
VIII. Concur (Kennedy)-->thinks harm is deliberate end runs around Miranda (subjective approach). Constitution requires "curative measures" be taken "before the post warning statement is made"

VIII. Concur (Breyer): Just apply a fruits analysis to Miranda. 

VIII. Dissent – This type of tactic is objectively permissible b/c est in Elstad that subsequent confessions cured by warning is OK. We are not supposed to look at what cop intended.
VIII. Ct held NOT obj permissible b/c of its effect on Miranda.
VIII. United States v. Patane (2004) (Thomas, J.) 
– D vio restraining order and cops also get tip that he has a gun. Cops go arrest him for the violation and start reading him Miranda, but he interrupts and sys “I know.” Cops then ask where gun is and he tells them. Cops find gun. D indicted for gun.
VIII. D argues to suppress gun b/c it is a fruit of Miranda vio.
VIII. Is this a fruit of a 5th amm vio?
VIII. NO b/c the statement (where gun was) was not given to trial, just the gun (the physical evid) and 5th amm is only as to compulsion of self-incriminating testimony.
VIII. If gun was a fruit of 5th amm vio then yes exclude under fruit analysis. But no 5th amm vio here.
VIII. So we are in Miranda vio side of the bifurcation
VIII. The remedy for Miranda vio is exclude testimony, but NOT the fruits.
VIII. Plurality Hold ( Gun admissible b/c non-testimonial (physical) fruits are admissible under.  Miranda
VIII. Easier case than dealing with testimonial fruits (Elstad/Seibert).
IX. 6th Amendment
· Sixth Amendment right to counsel operates after formal charges are brought. 
IX. Primarily concerns the adversarial nature of proceedings

IX. No need to invoke the right, know about the right, or feel “coerced”
IX. Person is charged if they are: indicted by grand jury, have a criminal complaint filed against them, or when file paperwork charging D after prelim hearing.
IX. Indict via grand jury is a waivable right only in fed cases (if waive then allow complaint to = charge).
IX. Misdemeanors and/or state cts (depends on st) then charge through prelim hearing – mini trial w/o jury.
IX. Grounds for 6th Amend. Right to Counsel

IX. Ensures access to advice of counsel in criminal trials (adversary proceeding)
IX. 5th amm also has right to counsel but more for inquisitorial sys of adjudication and only applicable if D wants to invoke that feel vulnerable and wants help
IX. Assists in our adoption of the Adversarial Proceeding.
IX. Inquisitorial sys: vertical scrutiny where only judge regulates both parties and is the only check on the parties.
IX. France follows this sys were prosecutor informs judge of both side of case
IX. Ex) grand jury where there is no right to counsel is this process.
IX. Reject just this!
IX. Adversary Sys: horizontal scrutiny as well as vertical – in addition to judge supervision, the parties also regulate each other.
IX. D’s counsel serves as check on prosecutorial conduct independent of judge and jury – essential to role of D counsel as an “adversary”
IX. Thus, horizontal and vertical scrutiny.
IX. The Diff Rights

IX. 5th amm: right to silence and right to counsel
IX. Must invoke rights
IX. Can waive rights 
IX. Easy to prove knowingly b/c just point to warnings
IX. Cops can engage in subtle acts of trickery to get you to waive
IX. Miranda operates at the investigative stage BEFORE charging in order to primarily protect D from self-incrimination
IX. 6th amm: right to counsel
IX. Do not have to invoke
IX. Can waive rights – same as 5th (knowingly and intelligently and vol relinquish)
IX. Harder b/c can’t just point to warnings to show knowingly

IX. Cops CANNOT engage in subtle acts of trickery to get you to waive
IX. Counsel has as much of a right to client at this stage as the client has with the counsel.
IX. 6th amm protects against trickery, mistake, or misjudgment.
IX. 6th amm operates after formal charges and its primary concern is for the adversarial nature of proceedings
IX. Gives more protection to 6th amm rights than 5th amm rights.
IX. After charged, D can still argue ALL of these rights (including 5th)
IX. Hypo to help differentiate
IX. D in jail, not charged yet. Undercover cop there that asks him about crime and D admits. (Perkns situation).
IX. No 5th amm vio occurred b/c failure to mirandize since no custodial interrogation here b/c no coercion/dominance presence b/c D did not know he was a cop.
IX. Same D taken to interrog room, no Miranda rights, cop asks about the crime and D confesses.
IX. Yes, 5th amm vio due to failure to give warnings b/c there is coercion/dominance so there is a express custodial interrogation.
IX. But, if he gives Miranda then cops can ask questions UNTIL invoke rights.
IX. Before taken to interrog room, D charged (Massiah)
IX. Nothing that D says to undercover cop will be admissible b/c 6th automatically attaches for right to counsel and so vio 6th amm.
IX. D doesn’t have to invoke, know about 6th amm, or know talking to a cop.
IX. So same deal if undercover cop in jail AFTER charge = 6th amm vio.
IX. Right to Counsel--Generally
IX. Brewer v. Williams (1977) (Stewart, J.) – 10 year old abducted and D (mental history) is the suspect. He talks to att that convinces him to surrender to cop station 1 where he ran off to. He does and is charged there. Att sets up arrangement to transfer him to station 2 where crime occurred BUT told cops that could NOT question him w/o att. D got another att whre station 2 was who reiterated same instructions to cop. D was mirandized. In car, D states will talk when get to att. Cop knows D mental and religious – gives him Christian burial speech. D then told him where body was. Found body
IX. Hold ( testimony in car should be suppressed b/c vio of 6th amm (Massiah)
IX. He was charged
IX. No valid waiver b/c did not vol relinquish right
IX. Whole time D agreed ONLY to talk with an att present.
IX. Compare this with Innis
IX. There cop did not re know D susceptible to talk of disabled kids = no interrog
IX. So if we looked at 5th amm here (ct did not), then would be diff than Innis b/c here the cop DID know D was susceptible to talk of religion = would be an interrog
IX. Note: later case brought down D by way of independent discovery doctrine – allowed submission of the body as evid.
IX. Cases up to Gideon and the Extension of Rights to States
IX. Powell (30s) – black youths falsely accused of raping white woman and ct said ok we will appoint you counsel BUT only get it the morning of trial. When asked for att, no one stepped up. Ct said too bad.
IX. Ct held that right of counsel is necessary for a fair trial (DP)
IX. Thus, held ( in capital cases ONLY, D must have counsel and time to prepare case.
IX. Betts – ct refused to incorporate 6th amm to the states BUT it expanded the right to counsel to non-capital cases IF there are special cir

IX. Special Cir ( D has some disability so he is not competent to present case OR the case is really complex so D is not competent to present case
IX. So if straight forward case and D has no disability then special cir does not apply
IX. Who knows if there are special cir involved?
IX. D might know but prosecutor def knows b/c they know how complicated case is.
IX. Ct will not know if special cir exist
IX. Issue: There is a perverse incentive for prosecutor NOT to reveal (or even investigate) existence of special cir (they want to win the case).
IX. Well those cases are federal, what about states? (
IX. Gideon v. Wainwright (1963) (Black, J.) – D was tried for a felony in Fl state ct and asked for att but state denied him since state statute req ct only appoint for capital offenses 
IX. D argues that 6th amm right to counsel should be incorporated through 14th amm to apply to st
IX. Remember, incorp is as to clauses in amendments, not as to amendments as whole.
IX. 14th amm req fair trial – so is right to counsel fundamental to ensure a fair trial, thus it should be incorporated to states?
IX. Not JUST the “right to counsel” b/c if you can afford counsel then always have that right to counsel (Powell)
IX. The main question here is as to the “right to counsel if you are indigent” – is this right so fundamental that can force state to pay for your att?
IX. Hold 
IX. Overrule Betts so as to incorp 6th amm right to counsel cl to the states b/c it IS fundamental to fair trial b/c:
IX. Inequality of resources between state and D
IX. Complexity of criminal justice system
IX. And equal treatment of rich and poor criminal Ds
IX. Interesting b/c “economic freedom” is the US way. Usually don’t go for economic equality.
IX. Overrule Betts so that 6th amm provides right to counsel in ALL felony cases (capital or non-capital regardless of special cir) 

IX. So if you are wealthy to purchase then have right to counsel in ALL cases and if indigent then have right to counsel for ALL felonious cases.
IX. What about misdemeanors ( later case held that so long as face sentence of actual imprisonment then have right to counsel
IX. Right to Counsel at Lineups
IX. Case Overview: counsel at trial
IX. Powell v. Alabama (1932): due process requires appointment of counsel where defendant incapable of making own defense
IX. Johnston v. Zerbst (1938): federal Sixth Amendment right to counsel to prevent power imbalance between state (represented by experienced lawyer) and defendant (who lacks legal training)
IX. Betts v. Brady (1942): due process requires appointment of counsel only if special circumstances indicate denial of counsel would violate fundamental fairness
IX. Gideon v. Wainwright (1963): Sixth Amendment requires appointment of counsel in all felony cases
IX. Case Overview: Counsel at Identification
IX. United States v. Wade (1967): Sixth Amendment right to counsel and to confront witnesses requires presence of counsel at line-up to identify defendant
IX. Stovall v. Denno (1967): due process violation when lineup is unnecessarily suggestive and conducive to irreparable mistaken identification
IX. Kirby v. Illinois (1972): right to counsel at line-ups applies only after initiation of adversary proceedings
IX. United States v. Ash (1973): photo identifications do not implicate the Sixth Amendment right to counsel
IX. Moore v. Illinois (1977): not only indictment, but also filing criminal complaint may initiate prosecution for 6th Amendment purposes
IX. Manson v. Braithwaite (1977): photo array evaluated using due process factors to ensure reliability 
IX. United States v. Wade (1967) (Brennan, J.) - If D is charged then have 6th amm right to counsel at the line up
IX. Why? – to protect D from suggestibility and this evid is weighty
IX. Eye witness identifications are POWERFUL b/c weighs big points with jury) and many times the witnesses misidentify.
IX. So D wants att there to argue that line up was unduly suggestive or some other issues as the identification
IX. Thus – Evid of a pretrial identification obtained in vio of the right to counsel is ALWAYS inadmissible.
IX. BUT if right to counsel vio b/c att not present at identification, that does not mean that evid will NEVER get admitted b/c CAN be admitted via:
IX. independent basis OR 
IX. In ct identification following a pretrial identification obtained in vio of right to counsel is admissible only if: (1) Gvt carries burden of showing (2) clear and convincing evid (3) that there is an indep basis for the in-ct identification
IX. Ct only tells us this so the process is a bit obscure
IX. Harmless Error

IX. Harmless error doctrine applies both to testimony about the pretrial identification and to the in-ct identification
IX. Ex) violation of Wade identification rules should not lead to the reversal of a conviction if gvt can est beyond a re doubt that the vio was harmless error.
IX. Kirby v. Illinois (1972) (Stewart, J.) – Pre-charged lineups are judged by 5th amm DP clause
IX. 6th amm does NOT apply, but 5th amm still does
IX. With the 5th amm – have to see if the identification is reliable, if so then it is admissible.
IX. Clashes w/ Wade b/c why is pre-charged lineups any less suggestive or less weighty?
IX. United States v. Ash (1973) (Blackmun, J.) – 6th amm right to counsel ONLY applies to in person lineups. Thus ( photo identifications do not count (even if D has been charged).

IX. Perry – Woman calls police to report robbery. Cop goes into apt to question woman and ask what he looks like. Woman points out the window to a man talking to the cop and say THAT is him.
IX. D argued that this is too suggestive = vio 6th amm
IX. Hold ( uphold the use of evid b/c so long as NO state action, then thre is no 6th amm vio
IX. Here the wit independently identifies D, so even if “highly suggestive cir,” 6th amm cannot be vio
IX. BUT 5th amm still applies, so highly suggestive line up are still impermissible under 5th amm
IX. Thus, if suggestive, the ct shall determine if eyewitness’s identification is reliable or not. If it is, then identification is admissible.
IX. Ct held that woman’s identification was reliable here.
�In cases it talks like, b/c there was no right of privacy then this was NOT considered “a search/seizure” under the 4th amm = no need for the protections (warrant + PC) b/c no need to make it “reasonable”





Also, is Katz JUST to do with “searches”


 I am getting held up on that


Or is right to privacy tell you if can s/s regardless of if re or not.





But in class didn’t state it like that. Just said that if no right of privacy then that “search” was reasonable and not intrusive so no need for warrant + PC





To see if “search or seizure” so that fall in 4th amm then have to apply BOTH privacy and prop. But doesn’t matter which one you start with.


�We talked about this as a deal with PRONG 1! ….? How to deal with?





Should I put this under prong 1 analysis and then make a point under prong 2 to say that this makes the state action not “intrusive”





Prong 2 – how intrusive search is (obj)


Then apply 3 diff things if it applies (apply the applicable ones)





Prong 1 – greenwood would see subj b/c opague bag. But then prong 2 – re expectation. Re is: ask whether it has been abandoned (so would not be obj) OR assumption of risk (no society expec obj privacy in prop that made available to public – re rodent test) OR re hobo test





If in see through bag = cops could look in b/c in open field (so would just apply that one under prong 1)


�Update. 


�So (b) (shots were fired, which exigency does this pertain to? Safety of public…so is that a community caretaking deal so just need re suspicion?





© ( worried about other dangerous people/find other injured people so is this protectice sweep (re suspicion) or community caretaking or something else/?





Are police protecting public from danger? If so then community caretaking. Diff if seeking gun for investigation or seeking it for public safety.





Ask what the goal is


�When do we do the balancing test…to decide that invasion is minimal and thus we should apply the lesser std (re susp) and count it as a Terry style stop rather than PC (which should apply when more invasive)…?





Or do we need to – will it just be obvious that it is a terry stop





If close call then do the balance test.


Not for classic terry stop


Do it for stops that fall more in the middle


�Just talked about how pretexual policing doesn’t matter – so long as PC or re suspicion to stop you then they can.





I don’t get the point of this case – what does it add here….confused.


�Read Miller's article in HLR about this doctrine


�Check. 





Also…are we just worried about passenger compartment…and not just in the car (I think so b/c other stuff would just be plain view)…but what about like inbetween seat etc…?





Anything in front part of vehicle is “passenger compartment” – not just the glove department


�Confused about how this fits in the test. So figure out if PC for the manner and then balance it…I thought if had PC then the end – manner was justified so no need to balance.





Said that “deadly force [the manner] is justified” – so is this test ONLY If deadly force is used right? 


this also goes into question below about whether it is PC or re for the “manner” – diff std said in Scott





Scott = last case and it is a change from Garner – so now the test is RE!





yes only deadly but what counts as deadly force is also an issue.





Scott did balance – what is re given this balance? – answer is always cops get to do crazy stuff. Usually one side is safety of public and cop =almost always winning side to find action re.





Part of the test in Scott: who brought about the dangerous stuff? ( D was the one that made the cops use such force


seems like the balance -s o cops almost always ok in using deadly force





Graham (non deadly force) – still excessive force case. It uses re std and not PC. Which is why scott uses re suspicion.


order was historically garner, graham, scott.


So Grahm changed std and Scott kept it.


�So..where is the balance in the test? Is it THE test?


�Check


�So indep and ineveitable discover leads to undermine but for cause.





However, other sub intervening cause (like voluntary confession – Wong sun) undermines proximate cause?





Based on other girl’s question


-----------------------------------------------


PC ( governed by Gates (totality of cir). Spinelli (reliability and X) comes up with tipper but not REALLY so much anymore b/c Gates swallows it.


Fair probability given cir that re person OR re cop with traning/experience (Ornelas) that that person believed that crime committed – the std (Gates)


So start with Gates and work in Ornelas if need to 





THEN need warrant – state place and things looking for


Exception for warrant?


Comm caretaking – the diff is the GOAL.





Cts went for this wishy washy test b/c as stated in Hudson – we don’t think cops are incompetent so don’t use multifactor tests – that is what we give an incompetent person.


Believe if don’t do stuff on all factors then they will feel ashamed themselves and will self regulate (in trouble by supervisor) so no need for ct to say shame and exclude the evid.


�I think he said this came from Burrows case…but can’t find it.


�Check. So indictment and charge = same deal basically?


�So when asking if it is an interrogation: is this the test?


b/c seems like in Perkins it was direct qeustioniong directed to elicit a response but answer was just that it wasn’t b/c didn’t feel coerced since didn’t know undercover cop


so is part of the test also that re person would feel pressured to answer the question…?





So is rule: coercion + questioning/functional equivalent?





YES, need BOTH.





can’t be “interrogated” by your friend





Its custodial interrogation that matters.


But look at them separately





�So then this would NOT be custodial?





So then is the real test:





Incomunicado + re person don’t think free to leave + lengthy detention + AND oppressive/dominative questioning?





YES but it is a totality of cir test --> like factors





Separating Miranda and 5th


chipping away at Miranda


in jail with cop – 5th amm rights still BUT not custody so Miranda is not triggered so don’t have to give you warnings and ok if you confess


but then move you to room with cop – 5th amm there AND now Miranda triggered b/c custody so now entitled to get the Miranda warnings





Siebert ( they waited 20 min and said it was sufficient (changed 2 hour re time rule)





Question is voluntariness








�Slide said: custodial statements to cops BEFORE suspect has waived their rights are inadmissible.


I thought that if there was no express, clear invocation of right and then suspect gave incrim statement then that itself is a “implied waiver” thus it is okay.


�So is this b/c still respect the bifurcation? Even though decided that mirnada is own consti right?





Also, does this mean we have to ask each time – is it a 5th amm vio or is it a Miranda vio?


Can’t just say 5th amm vio b/c Miranda is violated?


Ex) Look at notes about ex in class 24 about the diff hypos


�


So now:





Miranda vio are consti vio (Dickerson) so if there is Miranda vio then the testimony received is excluded





BUT do not have to give them if public safety exception (Quarles) 





And fruit analysis still does not apply to Miranda vio. But some diff on nature of subsequent evid:


If it is testimonial then Elstad still in play as long as not deliberate/BF use to get around Miranda (Seibert)


If it is physical then auto still admissible (Patane)


�Still express and implied?


�Check


�What about 5th amm, still need to be not suggestive?
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