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	CLASS OVERVIEW	

THE BIG ISSUE: What are the limits to the government’s authority to investigate and prosecute crime? 
 
FOURTH AMENDMENT: prohibition against “unreasonable searches and seizures” plus the warrant requirement
SI1:  How much evidence/reason do the police to:
· Stop
· Arrest
· Search a person, car, home?
A:    When they have enough evidence and/or a search warrant if they need one.    
 
FIFTH AMENDMENT: no person shall be “compelled in any criminal case to be a witness against himself”
SI1:  When can the government obtain and use a person’s confession?
A:  When it is not “incriminating” and “testimonial” and “compelled.”  
 
SIXTH AMENDMENT: right to the “assistance of counsel” 
SI1:  When must the government provide a person with a lawyer? 
A:  If he’s charged with a crime, at all critical stages of the case, and if he is sentenced to prison.
SI2:  What must that lawyer do?
A:    Be “effective.” 
 
FOURTEENTH AMENDMENT: “nor shall any state deprive a person of life, liberty or property without due process of law” (DPC)
Q:    If none of these specific rights apply, what protections do defendants have?
A:    Due process guarantees “fundamental fairness.”
NOTE:  Use when 4,5,6 A don't apply.  It is a safety net or the floor beneath which gov can't fall - almost never invoked b/c the other 3 rules trump it. 

Issue 2:  Big Ideas of the course
· Our system is an example for other countries
· How do these rules work in theory and practice?
· Our system provides rigorous protections ag the police – is it too much?
· Also have the most incarcerated ppl - one of the harsh systems
· How can we have the best rules and the harshest, largest crim justice system?
· Crim pro are the rules for the cops/government
· What are the consequences to the gov when it violates a law?
· Is it effective? 
· Based on BOR 
· Creates gaps b/c the BoR framers were worried about the British gov and restrictions on speech and not about modern day policing like terrorism and street sweeps.

SI3:  What has transformed crim pro?
· Race
· The explosion of con crim pro from warren ct (miranda, giddeon, etc) were generated in time where understanding was that the ct was making con crim pro to address race in the crim justice system 
· They were treated differently, not getting fair trials, etc. 
· Looked at what is fair, did not want to create a race specific jurisprudence but universal rules that will work for everyone - everyone gets a fair trial 
· Still a crucial issue in con crim pro but its role has changed
· Search and seizure
· Privacy doctrines and the effect on different groups (poor v wealthy) 
· Are these rules universal
· Advanced Technology of nature of evidence and of evidence gathering (role of technology)
· In 50 yrs when there is a national DNA data base what will privacy mean in this era
· Changes in society and tech change what crim pro is
· The internet and the avail of personal info will change a background check 
· Changing events between the citizen and the state
· Technology yielded by private actors
· Amazon, bank, internet service provider, etc - all that info out there - can the gov use that info
· Terrorism – 
· Terrorism today and war historically has put pressure on civil liberties 
· Changes investigation and policing
· Confessions - what can the gov do to get a confession  - this might be an area that the gov does not mind if they violate the law and can't use the evidence b/c they can find out info about cells, gang members, etc
 
POLICY	
Issue:  What is crim pro for? 
· Sidman/DPC view: Con crim pro like all of our Constitution embodies democratic values and gives a set of principles of how crim ds should be treated, limits to power - political sci answer
· Gov can act coercively as long as they are w/in the restraints of the rules (coercion must happen in a legit and democratic way 
· Sees the system not working as it should be 
· Ex:  give D an atty but the atty is way subpar
· Joseph D Grano/Crime Control
· Purpose of system is the efficient, expeditious and reliable screening and disposition of persons suspected of crime 
· About accuracy  - getting the right person, truth seeking, BoR protects the innocent
· Thinks that the rules impede the system and that ppl commit crimes out of their own free will and must be punished
· Advocates incarceration as a means of crime control - not rehabilitative idea 
· Ct will grapple w/ these two views - what is the right balance?
· Ex:  To what extent can you exclude evidence, like if you illegally enter a house where you see coke - will exonerate the person who is guilty b/c of the limits on the system
· Warren ct - restrained the system b/c it was racist
· Burger/Reinquist - but we need to empower the police and convict ppl. 

Issue 2:  How did we get from Miranda in 1966 (grand principles) to today’s system?
Carol S Steiker, Counter Revolution in Constitutional Criminal Procedure:
· The system has kept those principles but the ct changed the consequence of the violations of the law by developing inclusionary rules (rules that allow the use of uncon obtained evidence at trial)
· have become less sympathetic to claims of individual rights and more accommodating to assertions of the need for public order
Akhil Reed Amar, The Future of Constitutional Criminal Procedure
· In the beginning most crim law was state law and the BoR did not apply to the states
· The Warren Ct then built up the 4th, 5th and 6th amendments 
· But there jmts lacked firm grounding in constitutional text and structure
· The ct seemed to contradict itself and thus the electorate was not happy - the guilty seemed to go free 
· Nixon then began the counter revolution but these justices also did not pay attention to constitutional text, history and structure and were at times too hard on the innocent
· FUTURE:  Must ground decisions in proper constitutional analysis but this is rarely done.

Issue 3:  What is the relationship between Crim Pro and Crim Law?
Stuntz:
· Crim law and crim pro taught separately/treated as different worlds but are really related
· Crim Law defines what is a crim and crim pro tells you how much evidence is enough
· The more laws you make the easier it is for the state to search or seize b/c have expanded the laws that have triggered state authority to arrest  
· crim pro has more power when there are more crim laws

Issue 4:  Plea Bargaining and Sentencing
· Plea bargaining - our entire system is run on plea bargaining
· 95% of all crim cases resolved by plea bargaining - almost never litigate and most are resolved through negotiation 
· Cases that we read influence the bargaining process 

Issue 5:  What role does race play in Crim Justice System?
· One View:  Research shows that race plays a relatively minor role in sentencing and incarceration except in the area of drug arrests.  
· Another View
· More arrests for ppl of coloer as a result of racial injustice 
· Universalist approach has proved disastrous - it has blocked consideration of equal protection claims that should be taken seriously and it has stifled the development of our collective understanding of equality. 

OVERVIEW OF A CASE	
See handout

Step 1:  Gathering Evidence
· Physical evid from seach
· Testimony (po, victim)
· Confession
· Wiretap 
· Informant 
· Etc

Step 2:  Arrest?  - Can arrest but don't need to do it 
Step 3:  Charge filed (start of criminal case)
· an indictment (grand jury)
· An information - allegation of prob cause
· Complaint by pros or police officer
· Citation 

Step 4:  Proceedings
· Bail hearing - will they be free until charged or confined 
· Arrangment – d is informed of charges against them and counsel is usually appted
· Initial appearance
· (gov must produce all exculpatory evidence)

Step 5:  Motions
· D attempts to suppress evidence b/c if suppressed no evidence for trial 

Step 6:  Trial
Step 7:  Sentencing
Step 8:  Appeals
· Intermediate Appeal – everyone gets this as a right. 
· Discretionary Appeal – SC can grant or not
Step 9:  Prison/Punishment
Step 10:  Habeas Corpus/Collateral attach.

Note:  Can skip steps 4-8 if plea which happens 95% of the time
  
	DUE PROCESS	
Note:  floor beneath which no state action can fall, so use on test when nothing else applies.
Leading case:  Hamdi

 Issue 1:  What is the history of DP?
· Phase 1: 1776 until enactment of 14th A – no formal crim justice system
· Career public prosecutors didn't exist, there were not police, or plea bargaining 
· Many of the most basic features of contemporary crim law were absent 
· Phase 2:  14th amendment to the 1960s – DPC limits crim justice system
· Had state run crim justice system but no national crim justice procedures
· Applied due process of law to the states, which began to limit what the crim justice system could do
· Phrase 3:  1960s to now – BoRs foundation for crim justice system
· In 1960s, to remedy the limitations of DPC (complying w/ fundamental fairness which permitted anything that did not shock the conscious of the judiciary), the SC created a large body of con crim pro.
· BoRs applies to the states and fed gov -> creates national justice system
  

Application
Hurtado v CA (right to grand jury indictments not part of DPC, does not apply to states)
Note:  First attempt to make sense of DPC (explained as rule of law – but changes)
I: Was not getting a grand jury an unC infringement on his DP right? 
R:  DPC is being part of a system that applies the rule of law which creates laws that are generally applicable, public, based on facts and the result of an open, transparent and democratic process.
F:  Pl was convicted of first degree murder but never given a grand jury just got an information (Prosecutor says what has done and charges him with a crime – at prosecutors discretion.  A grand jury is bigger than a jury and happens in secret so if the pros wants to charge then he has to convince the grand jury to give him the indictment.  However, not adversarial only pros, jury and judge.  The D does not know there is a grand jury investigation).  He argues that the absence of a grand jury is a violation of DPC.  He argues that the 5th am says that fed crim cases need an indictment (grand jury) and now the 14th amendment says that states must be held to DPC. 
A:  The only way a grand jury indictment would apply to the states is if it is part of DPC.  Here the court said that grand jury not part of DPC for two reasons: Textual and Substantive.  The textual argument is that since the framers of the 5A thought it was important they put it in the 5th amendment but the ppl who wrote the 14th amendment didn't put it in there and had they wanted it in there they would have put it in there.  They also look at the text of the 5A itself and say that the grand jury indictment is in a separate sentence than the DPC which shows that the grand jury is not included in what the framers intended DPC to be.  If it were included then the 5A would be repetitive and no part of the 5a is superfluous (method of interpretation).  So the DPC was not meant or intended to include a grand jury and one indoctrinated to the states must have same meaning.  The substantive argument is looking at DP as a rule of law when there is a proceeding that is made in furtherance of the public good which preserves the principles of liberty and justice than it comports with DPC.   When the leg passes a law there is DPC if the law is:  generally applicable, public, gives a right to be heard, based on facts and gives a process that applies to everyone. The process must be a result of an open, transparent and democratic process.  Here the court says that the states need to do DP but they can use any charging doc that they want.  And grand jury is not so fundamental that w/o it the ct would think they did not get DP.  There are other fair ways to charge a crime.  DPC is a guarantee that you get to be in that system where rule of law applies.  Under this idea it is going to be hard to find that there is a violation of DP.  
C: The right to a grand jury is not part of due process of law of the 14th amendment
D – Harlan:  This is an important right bc it is in the 5A and so the framers thought it was important enough to include.  Using a textual argument, if you say that a grand jury is not part of the DP then all the other parts of the 5A would be superfluous too.  An the other parts of the 5A are a lot like DP such as double jeopardy and right to counsel.  (Duncan case uses this idea)

Issue 2:  What are the four theories of DPC?
· Rule of law
· BoR
· Guarantee of Accuracy
· Fundamental Fairness

SI1:  What is DPC as rule of law?
The rule of law:  A constraint of arbitrariness in the exercise of gov power that:
· Requires laws to be generally applicable and not specific to a particular person
· Not overly vague
· Laws can’t make criminal annoying behavior or criminalize loafers, bums or loitering.

SI2:  What is DPC as the BoR?
Compliance w/ BoR will generate a fair crim process.  So if something is in the BoRs than that is fundamental fairness but if it is not there than it is not FF.  (Medina case)

SI3:  What is DPC as a guarantee of Accuracy?
DPC means procedures that minimize the risk that innocent d's will be convicted of crime. 

Application:  In the 1920s and 30s the SC overturned convictions of black ds in Southern Cts where there was good reason to believe the ds were innocent

 SI4:  What is DPC as fundamental fairness?
This means that DPC is the floor below which nothing can fall.  It is based on judicial intuition 
· Asks whether the practice is somehow basic to a decent crim justice system - whether it is the sort of protection any free society ought to provide 

Application – Violation of FF
Rochin v CA 
F:  the police had some info that the pl was selling narcotics.  When they came into his bedroom they asked who's stuff is this and Pl put the pills next to his bed in his mouth.  The police arrested him and took him to the hospital where they stomach pumped him and produced vomit.  After which they discovered the pills were morphine. 
C:  Here this conduct shocks the conscience and thus is UnC b/c it is fundamentally unfair 

Application – No violation of FF
Darden v Wainwright 
F:  Capital murder case where the prosecutor called the d an animal and said that he shouldn't be out of his cell unless he has a leash on him and expressed the wish that someone could have blown his head off before he committed the crime. 
A:  the relevant q to ask is if the prosecutors comments so infected the trial w/ unfairness as to make the resulting conviction a denial of due process.  Here the comments did not deprive the pl of a fair trial and did not manipulate or mistake evidence also the TC instructed the jurors that their decision was to be made on the basis of evidence alone and that the args of counsel are not evidence 
C:  Ct held that the argument was improper but not improper enough to amt to a violation of due process - bad but not so bad to violate due process - lots of discretion in these case 
 
MODERN DUE PROCESS	
Issue:  What does modern DP look like?
There are two parts of modern DP:
· Incorporating guarantees of the BoRs to the states
· DP as a stand-alone idea

INDOCTRINATION
Applying the BoRs to the states

Issue: Do the BoRs apply to the states?
RULE: The 14th amendment’s DPC applies the BoRs to the states.  DPC are things that are 
· deeply rooted in history and tradition 
· reflect fundamental principles of liberty and justice
· lie at the basis of all civil and political institutions 
· basic in our system of jurisprudence
· are essential to a fair trial
Note: Everything listed in the BoR is incorporated to the states as part of DP except for Hurtado’s right to a grand jury.
· This was a shift from standards to rules
· pre - incorp:  Ct almost always responded to apparent injustices w/ standards that required case by case development and application
· Post -> shift to rules which created a large body of detailed rules where previously Con law had little more to do than be fair
  
Application
Duncan v Louisiana (modern understanding of DP)
I: Is the right to a jury trial part of due process or can the state convict him only by placing him in front of a judge? 
R:  RULE: If you are charged w/ an offense that has a punishment of more than 6 months you have a right to a jury trial (even if it is 6 mos and a day, but if it exactly 6 mos – no rt )
· if 6 mos or less – no right to jury trial
· can properly waive right and receive bench trial
· but ct does not have to grant you the waiver and can insist that you get jury trial. 
F:  Duncan was convicted of simple battery which is a misdemeanor punishable by 2 yrs imprisonment and a 300 fine.  Pl sought trial by jury but was denied.  He was 19 yrs old african american and when he was driving saw younger cousins engaged in a conversation w/  four white boys.  Knowing that the boys had just enrolled in a all white school and knowing that violence was frequent - stopped the care to get the boys into the car.  Testimony shows that they boys spoke to each other and that the Pl encouraged his cousins into the car and that the pl was about to enter the car to drive away when the whites said he slapped Herman L one of the white boys and the blacks say he did not slap him but merely touched him.  Duncan is charged w/ battery but does not get a jury only goes in front of judge.
A:  The court needs to determine whether the 6A right to a jury trial is part of DP b/c if so it applies to the states.  First, they frame DP differently, not as rule of law but part of what it takes to have a fair trial.  The ct looks at the history of a jury trial and sees that it is prevalent – in Magna Carta, applied in British colonies, was in State Con, and every state gives right to jury trial in criminal cases.  Also the right is necessary to protect against unfounded criminal charges brought to eliminate enemies and to keep judges responsible to the voice of higher authority.  It also safeguards against a corrupt or overzealous prosecutor and ag the complaint, biased, or eccentric judge.  The ct decides that a jury trial is part of DP that states have to give it but not for everything.  Only need jury trial for serious offenses (not petty).  To determine what is a serious crime, the court looks at the total time a person CAN get, not what they do get b/c when getting jury have not yet been sentenced.   The court defines a petty offense as anything less than 6 months, however, if a person is charged with a bunch of 6 mo offenses, the right is not triggered.  However, this is a right that can be waived.  So a person can have a bench trial when 1) the charge is a petty offenses (less than 6 mos) and when waive right.  The waiver of this right is fair b/c the D can still get a fair trial w/ only a judge.  However,  a person cannot insist on a bench trial (that is a different right).  The gov can force you to have a jury trial and not let you waive 
C:  For an offense punishable by more than 6 mos  can not deny trial by jury

Lewis v US
C:  D does not have a con right to trial by jury when prosecuted in a single proceeding for multiple petty offenses even if the possible aggregate prison term exceeds 6 mos. 

THE RESIDUAL DUE PROCESS CLAUSE (stand alone DP)
This is what is left of the DPC in crim cases apart from the BoR 
· Issue arises w/ competency to stand trial and other procedural rules
· Not a lot left in residual DP b/c have BoR and in criminal cases defer to state to see if there is enough process given unless fundamentally unfair

Issue 1:  When does a procedural rule violate DP?
Two tests:
· Patterson test (applies in crim cases)
· Matthews v Eldridge test (applies in civil cases)
Note:  O’Connor continually writes that the Matthews test should be used in criminal cases so if have a close call might use Matthews  

SI1:  What is the Patterson Test?
TEST:  State procedure does not violate DP unless it offends some principle of justice so rooted in the traditions and conscience of our ppl as to be ranked as fundamental 
Looks at:
· history 
· states
· federal practices
· fundamental fairness
· who is going to be affected by the rule
· is the violations so shocking to the universal sense of justice

Notes: 
· Deferential to the state leg - job of the state to regulate procedures 
· Under this test harder to show something is a violation of DP 

Application – When does procedure violation the Matthews Test of DPC

SSI1:  Can a court deny a D a competency hearing?
RULE:  If a D is incompetent at the time of trial, the court can't try them and a D is incomp if 
· He can't understand the nature of crim proceedings AND
· Is unable to assist counsel meaningfully in his defense
Note:  Need both 

Application
Drope and Missouri (entitled to a hearing/inquiry)
R:  A D is entitled to an inquiry/hearing (under the rule of law) to determine competence (whether the D lacks the capacity to understand the nature and object of the proceedings ag him and to assist in preparing his defense)
F:  D had a history of mental illness and during his rape trial he tried unsuccessfully to kill himself - the trial court ruled that the trial could continue in the d's absence 
A:  Here the failure to make inquiry into pls competence to stand trial denied him a fair trial.  Evidence of the d's irrational behavior, his demeanor at trial and any prior medical opinion on competence to stand trial are all relevant in determining whether further inquiry is required.   The fact that the D was absent affects his trial b/c it was due to an act which suggests a rather substantial degree of mental instability contemporaneous with the trial and because as a result of D’s absence the trial judge and defense counsel were no longer able to observe him in the context of the judge and to gauge from his demeanor whether he was able to cooperate with his atty and to understand the nature and object of the proceedings against him.  Even when a d is competent at the beginning of a trial a trial ct must always be alert to circumstances suggesting a change that would render the accused unable to meet the standards of competence to stand trial.  So here need to suspend trial until D can return to assess his competency.
C:  Due process was violated b/c D denied hearing to determine competency.

SSI2:  What is the burden of proof to prove incompetence?
RULE:  It is not a violation of DPC to have the D prove incompetency by a preponderance of evidence, but is a violation to have him prove incompetency by clear and convincing evidence. 

Application – No violation of DPC 
Medina v CA (preponderance)
I:  Does the DPC permit a state to require a d who alleges incompetence to stand trial to bear the burden of proving so by a preponderance of evidence?  
F:  CA created a procedure for proving incomp that said the D needs to prove incompetency with a preponderance of evidence.  Pl was charged w/ a number of criminal offenses including three counts of murder and moved for a competency hearing.  During the case the ct heard conflicting expert testimony.  The Pl engaged in several verbal and physical outbursts and he overturned the counsel table.  Jury found him to be competent and the new jury was empaneled for a criminal trial and found him guilty and that the murders were premeditated and deliberate 
A:  Here DPC applies as a stand alone idea b/c the issue does not fall w/in the 4th, 5th or 6th amendments.  To determine if preponderance is a violation of DPC looked at 1)  History – there is no settled tradition on proper allocation of the burden of proof in a proceeding to determine competence.  2) Fundamental Fairness – this is not so fundamentally unfair b/c it will affect the competency determinations only in a narrow class of cases where the evidence is in equipoise (50/50). This is because when there is more evidence of incompetency than competency, the D will be declared incompetent and when there is more evidence of competency he will lose.  This is fair.  So those affected are the close calls, and in that case it will go in favor of the government b/c the burden is on the D to prove 51% incompetency.   This means there is some risk that an incompetent D might be tried b/c the burden of proving incompetency is on the D but the court is okay with this b/c the state affords the criminal d a reasonable opp to demonstrate that he is not competent to stand trial. 
C: There is no violation of DPC by requiring the D to prove incompetency by preponderance.  
CC-O’Connor:  Matthews test should be used here but the equities go in favor of the D bearing the burden of proof. 

Application – violation of DPC 
Cooper v OK (clear and convincing is a violation of DP)
F:  State law says that a D need to prove incompetency by a clear and convincing standard of proof.  
A:  Here again, the SC looks at history (what the states do) and fundamental fairness.  The states position has no roots in prior practice and Congress has held that the accessed in a federal prosecution must prove incompetence by a preponderance of the evidence.  Furthermore, the heightened standard offends a principle that is deeply rooted in the traditions and conscience of the ppl.   Look at the group that will be affected by the rule which are those that are more likely than not to be incompetent. They will be affected b/c they are between preponderance and clear and convincing so are most likely incompetent but will still have to stand trial.  This is a violation of DP b/c cts can’t try ppl who are incompetent. 
C:  states can force ds to prove incompetence but not by more than a preponderance

SSI3:  Can an incompetent person waive their right to have a ct determine his competency?
RULE:  A person cannot waive their right to a hearing to determine if they are incompetent.

Application
Pate v Robinson (can't waive rt to resolve)
F:  A D waived his right to have the court determine if he is competent.  The state conceded that the right to not stand trial if incomp existed but that the d had waived it.
A: The SC held that it is contradictory to argue that a D might be incompetent and yet knowingly or intelligently waive his right to have the ct determine his capacity to stand trial.  The problem is that a waiver must be knowing and intelligent and if they are incompetent that means that they are not knowingly and intelligently waiving this right. 

SSI4:  Can a ct force an incompetent person to take drugs to make him competent?
RULE:  This might satisfy DP if the state can show that treatment w/ antipsychotic medication was medically appropriate and essential for the sake of the D or the safety of others. 
· focus on procedure over substance 
· makes sure there is enough process before the state does something

Application -- violation
Riggins v Nevada
F:  After a sparse evidentiary hearing the TC permitted the forced medication of the d w/ antipsychotic drugs so that they could try him.
A:  The way that the court did here was unC b/c they did not give any a way to decide if this was the best course of action.  They 1) gave no reasons, 2) Made no determination of reasonable alternative, and 3) did not show that the safety considerations outweighed the other elements of the matthew’s balancing test.  

Note:  A couple years later the ct does it but the right way and the ct says that is the right way and then it is okay.  

SI1:  What is the Matthews v. Eldridge test?  
RULE:  It is a balancing test, which looks at 
· The private interest that will be affected by the official action (interest affected)
· The risk of erroneous deprivation of such interest through the procedures used (risk of error) and the probable value of additional or substitute procedural safeguards (value of substitutes)
· The gov interests (fiscal and admin burdens) that the additional or substitute procedural requirements would entail  (gov't interest)

SSI1:  When is the test used?
· Very judicially active test/intrusive 
· Not used often b/c violations of fund fairness are narrowly interpreted and are based on the recognition that beyond specific guarantees enumerated in the BoR the DPC has limited operation
· Looks at if gov gave enough process to a person
· Used in civil not criminal cases b/c in criminal cases we defer to the state leg.

Application
Hamdi v Rumsfeld (civil case)
I:  Can the gov detain a US citizen on US soil as an enemy combatant and if so what is the process that is constitutionally owed to one who seeks to challenge his classification?
R:  An enemy combatant must receive notice of the factual basis (evidence) for his classification and a fair (atty) opp to rebut (hearing/proceding) the gov's factual assertions before a neutral decisionmaker.  Procedure due:  evidence, hearing, atty
F:  On 9/11 3000 ppl were killed in the twin towers.  Afterwards Congress passed a resolution authorizing the Pres to use all necessary and appropriate force ag those nations, organizations or person he determines planned, authorized, committed or aided the terrorist attacks or harbored such organizations or persons in order to prevent any future acts of international terrorism ag the US by such nations, organizations or persons.  This is a general and vague grant of authority.  So the government determines that Hamdi is an enemy combatant  who could be detained w/o hearing and w/o having to defend their decision until the war is over which could mean indefinitely.  Here Pl was detained b/c the government alleges that he joined the Taliban during this conflict.  He was born an US citizen in Louisiana and moved w/ his family to Saudi Arabia as a child.  In 2001, he lived in Afghanistan where he was seized by the Northern Alliance and then turned over to the US.  The government claims that he is an enemy combatant and that this status justifies holding him in the US indefinitely w/o formal charges or proceedings.  Pl's father claims that he has had no contact w/ his son since the gov took custody of him in 2001 and that the gov has held his son without access to legal counsel or notice of any charges pending ag him. The AC held that if H was an enemy combatant then the gov's detention was lawful it was then remanded.  On Remand the gov produced the mobbs doc which said that H had been substantially involved with matters related to the detention of enemy combatants in the current war ag the al Queda terrorists and those who support and harbor them.  It stated that H traveled to Afgh and affiliated w the Taliban and remained w/ his Taliban unit following the attacks on 9/11.  That the Taliban and al Queda were hostile forces and so ind assoc w/ thos groups were and continue to be enemy combatants.  H met the criteria for enemy combatants and confirmed that he surrendered and gave his firearm to Northern Alliance forces which supports his classification as an enemy combatant.  The 4th circuit directed the DC to consider the sufficiency of the Mobbs declaration as an independent matter before proceeding further and the DC found that the Mobbs dec fell far short of supporting H detention but that since it was undisputed that H was captured in a zone of active combat in a foreign theater of conflict no factual inquiry or evidentiary hearing allowing H to be heard or to rebut the gov 's assertion was necessary or proper.
A:  Here there is not a crime b/c if there was H would have gotten the whole BoRs so since the BoR does not apply the government is saying that they can detain H indefinitely.  This is the issue the ct is looking at.   The court first says that the Exec detain citizens who qualify as enemy combatants b/c the AUMF is explicit congressional authorization for the detention of individuals in the narrow cat described.  This detention can last indefinitely b/c the war against the Taliban may last that long.  Then the court looks at the process due by looking at the Matthews test and finds substantive interests on both sides of the scale.  
Interest affected: liberty interest of being free from physical detention by one's own gov.
Gov interest: ensuring that those who have in fact fought with the enemy during a war do not return to battle ag the US
Value of subs:  Gov interests heightened by the practical difficulties that would accompany a system of trial like process 
As a result of balancing, the court determines that he gets notice of the factual basis (evidence) of why he is being held.  Here the court finds that the government did not produce enough evidence to show that he can be held b/c all they had was the Mobbs declaration.  This was just a high ranking official saying that there was evidence that he was in Afghanistan.  This is hearsay.  He also gets opportunity to rebut (hearing/proceeding) which just needs to be a neutral decision maker (judge, jury, military tribunal, does not need to be an art 3 judge).
C:  Remand to give him the specified hearing 
D – Scalia:  He believes the ct just made up this DP and that what the court just did was water down the process of habeas corpus (HC).  Only congress can do this b/c it was imp that individual citizens be able to petition the ct (like Hamdi) to say that they have been illegally seized.  HC cannot be suspended unless there is an emergency and here congress did not suspend the writ.  H should have filed a writ, gone to district ct and then he could get all of the stuff that they said he gets b/c that is due process and if the gov can 't produce enough evid they need to let him go.  This has always been what DP is.  He has been wrongfully held b/c the gov cannot detain him unless he is charged w/ a crime or congress suspends writ due to an emergency.  HC is there to make sure that the gov follows the right path - HC is what keeps the gov honest can't just create HC light.   

	SIXTH AMENDMENT	 
 
THE RIGHT TO THE ASSISTANCE OF COUNSEL AT TRIAL	
Issue:  When does a D get a right to counsel?
RULE:  A D has a RTC when they serve actual jail time. 
· There is a death penalty case and the D is unable to represent himself adequately (Powell)
· When a person is sentenced to jail (Argersigner/Scott)
· Probation with the future threat of prison (Shelton)

Application- RTC
Powell v. Alabama:  Created a special circumstances rule - effective assistance must be provided in capital cases if ds are unable to represent themselves adequately
· limited to cases in which the D is incapable adequately of making his own defense b/c of ignorance, feeble-mindedness, illiteracy or the like
 
Gideon v Wainwright (RTC part of DPC – fundamental fairness/fair trial)
R:  Right to aid of counsel is part of DP (of fundamental ch necessary to ensure fundamental human rights of life and liberty).
F:  Pl charged w/ having broken and entered a poolroom w/ intent to commit a misdemeanor.  This is a felony under Fl law so the Pl asked ct to appt counsel for him but the ct said that they cannot appt Counsel in this case b/c can only do so when person is charged w/ a capital offense
A:  The 6th A is incorporated to the states through the DPC.  The RTC is part of DP b/c it is necessary to fundamental fairness/fair trail.  In our adversarial system any person haled into ct who is too poor to hire a lawyer cannot be assured a fair trial unless counsel is appted for him.  Lawyers are not a privilege - it is a necessity for a fair trial (broad language but about to get dismantled).  First they look at the text – it is in the 6A so must be part of the FF of the founding fathers.  The fact that gov hires lawyers to prosecute and ds who have the money hire lawyers to defend are the strongest indications of the widespread belief that lawyers in cirm cts are necessities not luxuries. Our history shows a great emp on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in which every d stands equal before the law.  This idea can not be realize if the poor man charged w/ crime has to face his accuses w/o a lawyer to assist. 
C:  He should have gotten an free lawyer
CC-Harlan:  The Ct has come to recognize that the mere existence of a serious criminal charge constituted in itself special cricumstances requiring the services of counsel at trial.  He is saying that any person is too broad but when there is a possibility of a substantial prison sentence, there should be a RTC.
 
Argersigner v Hamlin (actual jailtime -> RTC)
R:  No person may be imprisoned for any offense whether classified as petty, misdemeanor or felony unless he was represented by counsel at his trial 
F:  Pl was charge in Fl w/ carrying a concealed weapon an offense punishable by imprisonment of up to 6 mos, a 1000 fine or both.  Pl was unrepped by counsel and sentenced to serve 90 days in jail.  He brought habeas corpus action to allege that he was being deprived his right to counsel to properly raise and present to the tc good and sufficient defenses to the charges for which he stands convicted.  
A:  The right to jury trial and rtc are two different rights.  Even though there is historical support for limiting trial by jury to serious criminal cases - there is no support for a similar limitation on the right to assistance of counsel.  HISTORY:  12/13 colonies fully recognized the right to counsel in all crim pros. Nothing shows a retraction of the right in petty offenses.  So unlike trial by jury where crimes punishable by imprisonment of less than 6 mo do not need a trial by jury that does not mean that they also don't need a lawyer.  These are different rights b/c if don't get rt to jury trial then can still get a judge trial (getting process just not the same process) but here if don't get rtc then don't get anything (rep themselves).  FF:  The req of counsel may well be necessary for the fair trial even in a petty offense prosecution because they may be as complicated or even more complicated than a more serious charge.  This means that there can be a petty offense where the D does not get a right to a jury trial but if he gets actual jail time then he has a RTC.
C:  No person can be actually imprisoned without a lawyer.

Application – No RTC
Scott v Illinois (no actual jail time -> no RTC)
R:  the 6th and 14th amendments require only that no indigent crim ds be sentenced to a term of imprisonment unless the state has afforded him the right to assistance of appted counsel in his defense.  (No jail, no RTC)
F:  Scott was convicted of theft and fined 50 after a bench trial in the Circuit Ct.  The applicable statute set the maximum penalty for such an offense at 500 fine or one year in jail or both.  Pl argues that state must provide counsel whenever imprisonment is an authorized penalty.  Note:  He could have gotten a jury trial here.   His actual sentence was 50 dollars and his actual punishment did not have any incarceration 
A:  Scott says fine is of a different kind then imprisonment.  Since a fine or threat is a light consequence, the court is not worried about DP b/c nature of pun is so little but jail is a serious consequence and so this is what we are worried about b/c this is a grave punishment.
C:  If a D does not get jail time, then he does not have a RTC. 

Diff between Arg and Scott
· Arg - state can't imprison you w/o a lawyer
· Scott - if state does not give you lawyer - can't imprison - so can convict w/o lawyer as long as there is no jail
· TAKE AWAY:  trigger is actual jail time
· Creates weird rule b/c judge needs to decide before trial if he is going to sentence the D to jail. 

H1: A defendant is sentenced to a 1Million dollar fine but no incarceration.  How would Gideon/Scott view this?
A: 
Gideon:  Everyone has a right to counsel b/c it is part of a fair trial.   So here, can argue that the size of the fine is so huge that you will be working the rest of your life to pay it off that it would be almost like imprisonment.  So in reality most ct apply Scott only to petty offenses b/c can't give million dollar fines for serious crimes.   

Issue 2:  How will an uncounseled conviction affect later sentencings?
RULE:  Uncounseled convictions can be used to enhance sentences for subsequent crimes but a person cannot be sent to jail for violating their probation if the offense that gave them probation was uncounseled.  

Application – Can use
Nicholas v US
F:  N was convicted of driving under the influence, a misdemeanor for which he was fined but not jailed.  He was unrepped in the DUI. In 1990, N was convicted on fed drug charges and under the fed sentencing guidelines, the earlier uncounseled DUI conviction led to an addition of roughly two years to his fed prison sentence.    
A:  This decision is consistent w/ the traditional understanding of the sentencing process which is less exacting than the process of est guilt. Sentencing judges consider wide variety of factors in addition to evidence of guilt in determining what sentence to impose on a convicted d – one factor is prior convictions.  So the judge would have been able to look at it anyway even if no conviction resulted.  This is because at sentencing only need preponderance so can look at unconvicted crimes and all kind of evidence that would not be brought in in a crim trial.  So here the pl could have been sentenced more severely based simply on ev of the underlying conduct which gave rise to the prev DUI - so does not matter that he was uncounseled
C: Uncounseled convictions could henceforth be used to enhance sentences for subsequent crimes b/c they can be used by sentencing judges irregardless of conviction.
D:   This is causing tension with Scott b/c an uncounseled conviction is influencing jail time but in a separate crim trial for different crime.   

Application – Can’t use
Alabama v Shelton
Background:  Probation is a punishment where liberty is restrained for an amount of time and a person will go to jail for violating their probation.   So the courts can give a sentence but suspend it and say if you violate your probation then will serve your sentence or they ct can give probation and determine the sentencing time when the probation is violated. 
I:  Is appt of counsel a constitutional prereq to imposition of a conditional or suspended prison sentence?
R:  A suspended sentence that may end up in the actual deprivation of a person's liberty may not be imposed unlesss the d was accorded the guiding hand of counsel in the prosecution for the crime charged
F:  Shelton represented himself at a bench trial and was convicted of 3rd degree assault.  This is a  misdemeanor carrying a max punishment of one year imprisonment and 2000 fine.  He was not represented by counsel. Shelton was sentenced to a jail term of 30 days that the TC immediately suspended placing Shelton on probation for 2 yrs conditioned on his payment of court costs, a 500 fine, reparations of 25 dollars and restitution in the amt of 516.  S appealed his conviction and sentence on 6th amendment grounds.    
A:  The SC applied the actual imprisonment rule to this case and found that the 6th does not allow activiation of a suspended sentence when a D has violated his probation b/c he is incarcerated not for his probation violation but for the underlying offense.  As a result, the underlying conviction results in imprisonment.  This is different than Nicholos because in Nicholos, his uncounseled offense just lead to a longer sentence for a completely separate offense.  However, here, there is no second offense, he is going to jail for violating his probation which means going to jail for the first uncounseled offense.  Since you can’t be placed in prison for the crime for which you are being incarcerated w/o a lawyer so no matter which of the two ways the probation works when you violate probation and go to jail you needed to have a lawyer in the og proceeding or can't go to jail
C:  S should have gotten a lawyer if his probation required jailtime b/c the sentence can never be imposed.  

Issue 3:  How does waiver of RTC affect sentencing?
RULE:  When RTC is denied or improperly waived, then a sentence resulting in actual jail time is uncon, but if RTC was properly waived, then any sentence even those resulting in actual jail time are constitutional.  However, if there is no RTC in the first place (meaning the sentence was not actual jail time), then the sentence is constitutional b/c there was no need for waiver.

Simplified:
· RTC – denied or improperly waived -> prison sentence is uncon
· Can’t use that improperly waived RTC first offense to enhance sentencing for second offense.
· RTC – properly waived -> any sentence con
· No RTC -> sentence con, no need for waiver.

SI1:  What is the difference between properly uncounseled and improperly uncounseled?
Properly uncounseled:  waived RTC
Improperly uncounseled:  Deprived of RTC w/o waiver.

THE RTC AT CRITICAL STAGES OF THE PROCEEDING	

Issue 1:  When does the RTC first attach?
RULE:  The RTC attaches at the beginning of the adversarial process, which means that the D learns the charge against him and his liberty is subject to restriction.  
· When D learns the charges against him or that his liberty is at stake. 
· Initiation of a case against a person
· Ex:  filing an indictment or information
· NOTE:  Just b/c the RTC has attached, does not mean that the D has a right for an atty to be present.  ONLY get a atty at every critical stage of the adversarial proceeding. 

Application - adversarial
Rothgery v Gillespie Cnty Texas 
F:  Rothgery was arrested and the police had filed a complaint against him, without the prosecutions knowledge.  He was held to a probable cause hearing b/c this hearing is needed whenever the PO hold a person from more than 48 hours.  At the hearing the magistrate erroneously found probable cause but did not appt a lawyer to rep Rothgery.  The magistrate set bail, and R was released.  Then he was brought back into court, and the judge sets a higher bail which he can’t afford and spends three weeks in jail.  So as a result, he ends up spending 3 weeks in jail w/o PC.  R argued that if a lawyer would have been appted immediately the lawyer would have demonstrated that there was no probable cause to believe R had committed an offense (he had be wrongfully arrested).  The magistrate’s failure to appt counsel resulted in Rothgerys needless incarceration for 3 weeks.  At this time, no one thought that there was RTC at a PC hearing b/c it is just determining flight risk and bail. 
A:  The court asks, is a PC the beginning of the adversarial process.  The court decides that here it was b/c he was told that he was going to be charged with an offense.  The court said that is what the beginning of the adv process looks like, even though it was initiated by a PO and not a prosecutor.  
C:  At the hearing where he was charged (by a PO) his RTC attached.  

Application - Not adversarial
· Grand jury summons
· PC hearings were no bail is set and no charges are brought, just determining PC.

H1:  A person is at a hearing and adv begins but only got fine.  Is there a violation?
A1:  Under Rothegary, the RTC had attached, but in the end it’s a harmless error b/c did not need a lawyer b/c was only fined and under Scott no RTC for fines.  This makes the violation of Rothegary a harmless error. 

Issue 2:  When does the RTC end? 
RULE:  The RTC ends when the person is sentenced, after that challenged are brought by HC. 

Application
Marrissey v Brewer
C:  Parole revocations are not a part of a crim prosecution but that due process nonetheless mandates certain procedural protections 

Issue 3:  Once the RTC attaches, when does a D get an atty.
RULE:  A D gets an atty at every critical stage of the adversarial proceeding.

SI1:  What is a critical stage?
RULE: Any formal interaction between the d and the state that could adversely affect the d's ability effectively to exercise a legal right.

Application – Critical Stage
· prelim hearings, initial appearance, and arraignments 
· Any informational meeting between the d and the rep of the state that is designed or is likely to elicit incriminating info from the d
· Line-ups – so can have atty if adv has begun. 

Application – Not a critical stage
exparte proceedings that will not adversely affect a d's legal rights such as warrant procedures 
arrested but not charged with a crime  - this is a critical stage but the adv process has not begun so don’t get an atty. 

LINEUPS, SHOWUPS AND PHOTGRAPHIC ARRAYS (see chart)
Steps:
· Did the lineup/showup violate the C?
· Was their a charge?
· No charge – no atty – maybe DPC violation 
· Charge – no atty – violation of 6th Amendment
· Did the out of court id taint the in court id?
· Was there an independent source?
· No – tainted
· Yes – can use in court id
· Note:  Even if person waives RTC can still bring up issues about an improper linup 
	
Issue 1:  What are lineups? Show ups?
Lineup:  place accused (A) in a line w/ 5 other ppl
Showup:  Show A to the V/W and ask V/W is this him?
Note:  5A does not apply here b/c not testimonia

Issue 2:  When does an A have a right to an atty at a lineup/showup?
· DPC applies before charge to lineup
· Is the lineup/showup impermissibly suggestive or unreliable?
· RTC applies to lineups post charge (get counsel present) and that identification itself is excluded from the trial, furthermore the in court id might be excluded at trial if there is not a Wong Song independent source for the in court identification.
· Exception:  No right to any atty post charge at a photographic array but can apply DP.

Application – Rt to Atty at Lineup – post charge
US v Wade
R:  A D has the right to counsel at post-indictment lineups and showups. 
F:  There was a post indictment lineup w/o counsel present. 
A: The court believes that there needs to be counsel present at a post charge lineup b/c the court is worried about misidentification of the d.  This is because there is a major factor in misidentification is the suggestion (intentionally or unintentionally) inherent in the manner in which the gov presents the suspect to the W (wording of id, body language, who is in the line-up, etc.).  So the ct is worried that the influenced lineup is going to affect the D’s right to a fair trial.  This is b/c once a W has picked out the accussed at the lineup, the W will not go back on his word and thus the id is crystalized by the lineup.  However, at trial the D’s atty will have a hard time reconstructing the lineup to show the influence of the suggestion on the W’s id.  As a result, the W will be confident in his id and thus the d’s fate is determined before trial at the lineup b/c the evidence from the lineup is so critical. This won’t slow down the procedure b/c atty already appted, will help law enforcement by preventing taint in the prosecutions id evidence and will assure the right person is brought to justice.  Inorder to fix the inherent dangers in lineups a D will get an atty at the linueup post charge so that the atty can see any wrong things that happen so that they can bring the suggestive elements up at trial so that the D has a fair trial. 
C:  the 6th A is violated by a postindictment lineup held in the absence of counsel

Moore v Illinois (show-up)
F:  D was ided by the complaining W at a prelim hearing at which he was not represented by counsel
A:  The prosecution in this case was commenced under Ill law when the v's complaint was filed in ct.  The purpose of the prelim hearing was to determine prob cause to bind petitioner and to set bail.  D had the right to oppose the pros at the hearing.  The D was faced by prosecution who elicited the V's id, summarized the state's other evidence ag the D and urged that the state be given more time to marshal its evidence.  It is obvious that the state had committed itself to prosecute and that pl found himself faced with the prosecutorial forces of organized society and immersed in the intricacies of substantive and procedural crim law.  Since the adversarial process had begun, the one on one id needs an atty present b/c there exists 1) Risks of suggestion and 2) Has greater risk of mistake identification
C:  A showup id at a preliminary hearing gets an atty.

Application - exception 
U.S. v Ash (post charge case - no lawyer on photographic array
F:  Here, the police had a photo array, where there were pictures of a bunch of ppl and Ash. 
A:  Photo-arrays don’t get atty post charge b/c 1) Accused himself is not present so don’t have to require that his atty be there 2) No poss arises that the accused might be misled by his lack of familiarity w/ the law or overpowered by his professional adversary, 3) Photo lineups are like police investigations 4) the defense atty can reconstruct the id in court.  However, can apply DPC to a photo-array.
C:  No atty at photo array 

SI1:  What is the consequence for an uncounseled lineup post charge?
An out of ct identification made post charge w/o an atty is per se excluded so that jury will never know it happened.  However, that same W can do an in court identification if the government can prove that the in court id was from an independent source (aka the out of ct id did not taint in ct id).  
· Some factors to look at for independent id: 
· The prior opp to observe the alleged crim act
· The existence of any discrepancy between any prelineup description and the d's actual description (ex: description said white man and id is a black man)
· Any id prior to lineup of another person 
· The id by picture of the d's prior to lineup 
· Failure to id the d on a prior occasion 
· The lapse of time between the alleged act and the lineup id 

Application – independent source
· D is identifiers cousin

Application – no rt to atty at lineup – pre charge
Kirby v Illinois
F:  There was an uncounseled pre-charge lineup
A:  RTC attaches only after the time that the adversary judicial proceedings have been initiated.  The charge is where the gov has committed the D to prosecution, however pre-charge the lineup is a routine police investigation.  Can’t import the 6A guarantee to a routine police investigation b/c there are so many arrests each year that if it were imported it would be really difficult for the PO to do their job and figure out who committed the crime.   Here, this is not adversarial just investigating, attys only belong in the adversarial process.  
C:  There is no right to an atty at a pre charge lineup

SI1:  What is the consequence for an uncounseled lineup pre charge?
An out of ct identification made pre charge w/o an atty will be excluded if it violates the DPC.  However, that same W can do an in court identification if there was an independent source for the identification (aka the out of ct id did not taint in ct id).  

SI2:  When does a pre-charge lineup violate DPC?
RULE:  DP forbids lineups that are unnec suggestively and conducive to irreparable mistakes.  
· Need to loot at totality of circ to determine if there are sufficient aspect of reliability in the id.
· Factors to consider:
· Opp of the W to view the criminal at the time of the crime
· The W degree of attention 
· The accuracy of his prior description of the criminal
· The level of certainty demonstrated at the confrontation 
· The time between the crime and the confrontation
· Weighed ag the corrupting effect of the suggestive id itself
· Violation if id is seriously unreliable (very suggestive)

Application – no violation of DP
Stovall v Denno
F:  D was convicted in NY ct of murder.  He was arrested the day after the crime and taken by the PO to the hospital where the v’s wife, who was wounded by the assault was also a patient. She ided Stoval as the murderer.  Later she made an in-court id.  
A:  Looked at the totality of the circ to determine if the show up was so unnecessarily suggestive and conducive to irreparable mistaken identification that is constituted a denial of DPC.  The court found that the practice might be widely condemned but in this situation was imperative and thus not a violation

Neil v Biggers (id okay as long as identification possesses sufficient aspects of reliability).
F:  D had been convicted in ct of rape, on evidence consisting in part of the v’s visual and voice id of Biggers at the station house showup seven months after the crime.  She said that she had no doubt that it was him.  During the attack she had been with the assailant for a while and had seen him indoors and under the full moon outdoors.  She had also before id given the po a description of the assailant.  She had made no od of others through showups, lineups or photos.
A:  the admission of evidence of a showup w/o more does not violate DP.  There is some concern that 7mos had passed between the crime and the id but the key question to ask is whether under the totality of the circ the identification was reliable even though the confrontation procedure was suggestive (b/c it was only Biggers and V) but here there was no substantial likelihood of misid. b/c V was sure it was the victim, she had given an accurate description. 

Manson v Braithwaite 
F:  Pl says that the procedure used was suggestive b/c only one photo was used and unnecessary b/c there was no emergency or exigent circ 
C:  Applied DPC and said need to look at factors 

INEFFECTIVE ASSISTANCE OF COUNSEL (IAC)	

Issue 1:  What is the history of IAC?
Old standard:  Mockery of justice – IAC was found only in such shocking circ as to reduce the trial to a farce or charade
· Justifications:
· Higher level of scrut -> greater the impetus on the trial judge to intervene 
· Our system is adversarial meaning the attys duke it out and the judge is the moderator
· If he were to intervene then he would be a participant in this process – creating a 3 party system, not a 2 party system.
· Intervention might interfere w/ counsel strategy 
Current Standard:  Strickland - requires counsel to possess and exercise the legal competence customarily found in the jx 
· Result of 
· SC legitimation of plea bargaining in 1970
· SC tightening of HC which led to an incentive to relit those closed avenues under the right to counsel 

Issue 2:  What is IAC?
RULE:  To show IAC the D needs to prove both: 
· Deficiency: counsel made errors so serious that counsel was not function as the counsel guaranteed by the 6th A (big mess-ups) AND
· Prejudice:  that the errors were so serious as to deprive the d of a fair trial, a trial whose result was reliable.
· an unreliable result is one in which the convicted person might be innocent.

SI1: What is deficiency?
RULE:  The proper measure of atty performance is reasonableness under prevailing prof norms 
· no particular set of detailed rules for counsel's conduct b/c they must always make jmt calls in the face of a variety of circ faced. 
· So MRs are only guidelines that show evidence of deficiency but are not sufficient to prove deficiency. 
· Not about amount of stuff done
· Must be deferential to atty 
· Cannot use hindsight b/c all challenges to IAC are post sentence
· Must reconstruct the circ of counsels challenged conduct  
· Evaluate the conduct from counsels perspective at the time
· To challenge the conduct of an atty  (how to analyze on test)
· Must look at the facts of the particular case viewed at the time of counsels conduct  
· Challenger must id the acts or omissions of counsel that are alleged not to have been the result of reasonable prof jmt 
· Must be very specific actual decisions/acts or omissions (failure to find doc or raise issue)
· Cannot be that counsel should have been better
· Ct must determine whether the id acts or omissions were outside the wide range of prof competent assistance 
· Ct should keep in mind that counsels function as elaborated in prevailing prof norms is to make the adversarial testing process work in a particular case 
· Ct should recognize that counsel is strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable prof jmt

FAILURE TO INVESTIGATE
Application – no deficiency/no Failure to Investigate
Strickland v Washington (no FTI when failure to present evidence is part of trial strategy)E
I:  Can a death penalty sentence be set aside due to inefficient counsel?
F:  Strickland was arrested for 4 brutal deaths, surrendered to police and voluntarily gave a lengthy statement confessing to the third of the crim episodes.  His lawyer was annoyed b/c the D had confessed and would not listen to they atty advice.  At the sentencing phase the atty:
DID NOT:
· Make some args - like emotional distress
· Didn't introduce psych report
· Did not cross the expert put on by the state. 
· Did not meet w wife and mother in person - just called them on the phone w/ no follow up
· No psych eval 
· Called no ch W
DID:
· Excluded report that would be potentially damaging
· Interviews wife and mother on phone - no follow up. 
· Based his strategy on the trial judges remarks at the plea and on the rep of the judge who thought it imp for a convicted d to own up to his crime 
As a result, the Trial Judge found numerous aggravating circ and no mitigating circ and so he received DP 
A:  Here the atty did very little and just relies on the fact that D plead guilty.  The court holds that the atty made a strategy choice to not look for more evidence b/c there is no reason to think that there is a reason why he went on killing spree.  The court says that this a reasonable decision/strategy choice so he was not deficient. Ct looks at the other evidence and says can't show outcome would be different had the atty made a different decisions. 
C:  Atty was reasonable, not deficient.  
D:  Dissent says can't show that the outcome would not be different if the atty chose another strategy b/c don't know what a full record would have looked like.  Also, if the atty would have portrayed D as more of human being and was a good person who lost it under the circ then might have been a mitigating circ and would not be getting death . 

Application – Failure to investigate
Williams v Taylor  (FTI b/c of lack of knowledge of the law)
F:  Convicted of capital murder.  The evidence presented at sentencing - consisted of the testimony of Williams mother, 2 neighbors and a taped excerpt from a statement by a psychiatrist.  3 W briefly described him a s a nice boy and not a violent person.  In cross of the pros W - Williams counsel repeatedly emph the fact that Williams had initiated the contact w/ the police that enabled them to solve the murder and to id him as the perpetrator of the recent assaults as well as the car thefts. 
· Did:
· Got testimony of mother and two W and psych testimony (not enough to just call a psych expert does not mean that you got all the evidence you need) 
· Pulled one of them from the room 
· Cross -examined the prosecution W
· He argued and emphasized stuff (this stuff that counts against def)
· Didn't do:
· Failed to introduce evid that Williams was mentally retarded
· His commendations from past imprisonments
· Missed W by not returning call of W (vs strickland who made unfruitful attempts to follow up with W) 
A:  Ct said that lawyer failed to conduct an investigation that would have uncovered extensive records graphically describing Williams nightmarish childhood, uncover that he was borderline mentally retarded and did not advance beyond 6th grade in school and that he had commendations from past imprisonments where he helped the police.  Although this atty did more than Stricklands, this is still deficient b/c had that atty done more he would have uncovered a lot of useful information such as the fact that the D was mentally retarded and under Atkins can’t give DP to those who are MR.  So that was a big thing to miss.  Also, it is different than Strickland b/c in Strickland the choice not to investigate was a strategic decision where as here, the atty failed to investigate b/c he failed to realize that he could uncover useful information. Here the failure to investigate was due to ignorance of the law, not a strategic decision.
C:  The atty did not fulfill their obligation to conduct a thorough investigation of the d's background

Wiggins v Smith (FTI mitigating circ)
C:  Found inadequate performance and prejudice based on a capital defense lawyers failure to investigate mitigating evidence 

Rompilla v Beard (FTI material that atty knows pros will use in their case)
R:  Even when a capital d's family members and the d himself have suggested that no mitigating evidence is available his lawyer is bound to make reasonable efforts to obtain and review material that counsel knows the prosecution will probably rely on as evidence of aggravation at the sentencing phase of trial 
F:  R was indicted for murder and two public ds were assigned to his case. He was found guilty. On his sentencing phase the prosecutor sought to offer 3 aggravating factors which the jury found all proven.  R's atty offer evidence of 5 family members who argued innocence and asked the jury for mercy and used the mitigation factors of his sons testimony and that rehabilitation was possible.  The jury found more weight to aggravating factors and sentenced R to death.  He appealed stating ineffective assistance in failing to present significant mitigating evidence about R's childhood, mental capacity and health and alcoholism.
DID DO:
· Presented 5 W 
· Looked at lots of files and medical records
· Interviews w family members and D 
· D interfered w. effort by not offering evidence or cooperating and giving false leads
· Atty had a good rel w/ his family
· Atty had three mental health W who were asked to look into R's mental state and his competency to stand trial 
· All revealed nothing useful
DIDN’T DO:
· Didn't look at childhood records
· Organic brain damage 
· Extreme emotional disturbance 
· Impaired cognitive functions
· Would be locked in dog cage 
· Lived in fear
A:  The attys performance was deficient.  Here, the deficiency was because the atty failed to look at a record that was contained in information that the pros had that they were going to use as one of their aggravating circ.  It is unreasonable not to look at this readily available file.  As a result they seriously compromised their opp to respond to a case for aggravation.  The mistake was also prejudicial b/c had the atty looked at it then it would have mitigated the circ down from DP.  Here the prejudice is so bad that the deficiency is just the hook to hang the prejudice one. 

BAD ADVICE
Application – no deficieny/not bad advice
Fl v Nixon  (not deficiency to plead guilty in capital case w/o D’s express consent)
F:  To enter a guilty plea or waive basic trial rights, need D’s express consent.  But the decision to concede guilt in a capital case is different.  Sometimes, in these capital cases, it is better to concede guilt and then spend more time on making sure D does not get DP.  Here the defense lawyer discussed his choice of strategy w/ Nixon on several occasions but Nixon repeatedly refused to respond and so his atty plead guilty for him.  
A:  Deficiency?  Don't always need to get consent from the D to plead guilty b/c might be part of trial strategy. 
C:  In capital case don’t need D’s express consent to plead guilty.
Note:  In non-capital cases, d’s counsel can't decide to plead guilty so had this not been a capital case then there would have been deficiency.

Application – deficiency/bad advice
Hill v Lockhart (deficient to advise erroneously on the law)
F:  D alleged that his guilty plea was invol as a result of ineffective assistance of counsel b/c he received erroneous info about his parole eligibility form his counsel.  His atty said that he would not have a parole hearing until he had served 1/3 of his sentence but it was really not until he served ½ of his sentence.   As a result, Hill spent more time in jail then he needed to.  
A:  The court assumes there is deficiency b/c unreasonable that lawyers would not know the time spent in jail.

Padilla v Kentucky (must advise about immigration consequences)
F:  Counsel did not tell Padilla that his plea of guilty to drug charge would render him automatically deportable and instead told him that he need not worry about the immigration consequences of the plea.  However, he was deported after living in the US for 40 years.  
A:  Deficiency b/c a reasonably competent lawyer would have advised of such a clear and dramatic consequence.  

Glover v US (sentencing error)
F:  The atty miscalculated the amt of time the D was supposed to get so that when the judge said the amt of time that Glover was suppose to get, it was wrong and too long a sentence but the atty did not correct the sentence.  As a result the D had a longer prison sentence by at least 6 months and maybe 21 months. 
A:  The court said it was a deficiency but then needed to determine if it was prejudice under Strickland.  

Roe v Flores-Ortega (deficient not to consult about appeal when a rational D would want to appeal and when the D had expressed interest in appealing)
F:  The filing deadline had passed and the facts were ambiguous as to whether counsel had consulted with the client about the appellate process or advised him of his need to file the notice of appeal.  
A:  Deficient:  The court said that there cannot be flat rules concerning whether failure to consult about an appeal is deficient and so must apply Strickland analysis.  Here the D’s choice not to ask the D about appeal was deficient b/c it was unreasonable not to ask when there were reasons to think that a rational D would want to appeal and when the D had reasonably demonstrated to counsel that he was interested in appealing.  The right to appeal belongs to the D and so it is deficient not to ask.

FAIR TRIAL
Application – no deficiency/no right to have the trial you want 
Nix v Whiteside (not deficient to not let D lie on stand)
F:  Nix told his ct appted lawyer that he stabbed the V b/c he saw him reaching for a gun.  Upon more questioning he admitted that he did not actually see a gun and that other W had not seen one either. Then he said that he had seen something metallic in the Vs hand and then said, "if I don't say I saw a gun I’m dead".  His lawyer said that if W lied he would tell the ct, impeach his testimony and w/ draw from rep.  
A:  Deficient:  Even though the atty said that he would not let his client lie and thus denied the D of atty-cl priv, zealous adv, right to testify, etc the court still finds no deficiency b/c they say the atty made th right decision b/c attys are not suppose to support perjury.  Profs opinion here is that maybe the D is not lying but did not trust his atty at first and so the more he got to know the atty the more truthful he was.  
C:  No deficiency

Application – Deficiency/Failure to give fair trial
Kimmelman v Morrison (failure to file motion to suppress is deficient)
F:  Key piece of evidence was a bed sheet that was the result of an illegal search.  The atty did not timely file a motion to suppress, the evidence came in and the D was convicted.
C:  Deficient:  atty was deficient for failing to file a motion to suppress. 

Lockhart v Fretwell (failure to know law is deficient)
F:  D was convicted and sentenced to death for a robbery-murder.  This would make the charge a double count b/c the murder was committed along w/ the commission of a felony.  At the time of Fretwell’s trial the 8th circuit law did not allow double counting b/c they said it was unfair to be convicted of a crime and then to use that same conviction as an aggregating factor in the sentencing portion of the trial for the DP.   However, the atty did not object to this double use and thus he got the DP.  This would have been a big prejudice suffered b/c Fretwell’s DP sentence could have been overturned b/c it was unC at the time it was ordered. However, while Fretwell is appealing on grounds for IAC the 8th circuit changes its rules so that double counting is no longer unCon. 
A: Deficiency:  Yes b/c the atty did not raise the issue that the ct at the time could not double count. 

SI2:  What is prejudice?
RULE:  Unless the deficiency is an automatic prejudice, a D must prove that there is a reasonable probability that the counsels error had an affect on the outcome of the jmt or that the D was deprived of a fair trial whose result was reliable. 
· Reasonable prob is not some conceivable effect and not preponderance but middle ground -> a probability sufficient to undermine confidence in the outcome (accuracy concern) by causing the fact-finder to have reasonable doubt about outcome.
· Capital case - reasonable likelihood that would not have gotten DP
· Other cases - reasonable doubt of non-guilty
· Plea cases – reasonable probability that the D would not have plead guilty and would have instead preferred to go to trial. 
· Look at: 
· totality of evidence and the effect of the evidence on other factors
· A verdict supported by week evidence is more likely to have been effected by the errors than one w/ overwhelming evidentiary support
· Easier to find prej in close cases 
· Harder to win this arg when there is a lot of evidence ag a D even if there are a ton of deficiencies (would lead to finding of no IAC).
· NOTE:  Usually harder to find prejudice than deficiency

Application – No Prejudice
H:  An atty does not question the police officer but had the atty done so and the police officer would have said that he (the PO) is near sighted and it was dark.  The prej will be determined by what other evid there was such as if there was fingerprints on gun, the dead guy is the cousin and there are three other W then not so much but if the police officer is the only W than maybe so.

Strickland v Washington (deficiency barely altered sentence)
F:  Strickland was arrested for 4 brutal deaths, surrendered to police and voluntarily gave a lengthy statement confessing to the third of the crim episodes.  His lawyer was annoyed b/c the D had confessed and would not listen to they atty advice.  At the sentencing phase the atty did some stuff but not others as a strategy choice.  As a result, the Trial Judge found numerous aggravating circ and no mitigating circ and so he received DP.
A:  Here the conduct of the respondents counsel at and before respondents sentencing proceeding cannot be found unreasonable and even if found unreasonable would not have caused the respondent to suffer sufficient prejudice to warrant setting aside the DP.  There was not prejudice b/c the evidence that S says counsel should have presented would have barely altered the sentence 
C:  No prejudice 
D:  The AC will always say no prejudice so as to not second guess the atty.  B/c if there is no prejudice then it does not matter if there was deficiency.

Hill v Lockhart (in plea – need to ask would the D have accepted the plea anyway)
F:  D alleged that his guilty plea was invol as a result of ineffective assistance of counsel b/c he received erroneous info about his parole eligibility form his counsel.  His atty said that he would not have a parole hearing until he had served 1/3 of his sentence but it was really not until he served ½ of his sentence.   As a result, Hill spent more time in jail then he needed to.  
A:  The court assumes there is deficiency b/c unreasonable that lawyers would not know the time spent in jail.  However, the court needs to determine prejudice by showing that with the correct knowledge the D would not have plead guilty.  The way sentencing works w/ pleas is that if a D pleads guilty he receives a reduce sentence (ex:  max sentence is 10 year, plea offers 5 years).  So if there is a high likelihood of the D loosing at trial (there is a lot of evidence ag him) the D will most likely take the plea.  But if the D is innocent or does not have a lot of evidence against him he might not take the plea.  Looks at the risk involved in going to trial.  However, if the max was 4, and the deal was for 3 year the D might not take the plea irregardless of the amount of evidence.  So to determine prejudice, need to look at how big of a mistake the atty made before a D can convince the judge that they would not have plead guilty if they got the right advice.  Here there is no prejudice b/c the d could not show that he would not have plead guilty had he had the right advice.

Nix v Whiteside (no prejudice – b/c lying not part of fair trial –different outcome is not determinative)
F:  Nix told his ct appted lawyer that he stabbed the V b/c he saw him reaching for a gun.  Upon more questioning he admitted that he did not actually see a gun and that other W had not seen one either. Then he said that he had seen something metallic in the Vs hand and then said, "if I don't say I saw a gun I’m dead".  His lawyer said that if W lied he would tell the ct, impeach his testimony and w/ draw from rep.  
A: Prejudice:  It is irrelevant if there was deficieny b/c there was not prejudice.  This is b/c had the atty put Nix on the stand and permitted him to say his "lie" then might have been acquitted.  Although this is under a strick interpretation of Strickland prejudice, the court is not going to let this be prejudice b/c a D is not entitled to that outcome b/c part of your rights to a fair trial does not include the right to lie.  So here the court is asking, did Nix get a fair trial and the answer is yes he did – he got a fair trial just not the trial he wanted.  Perjury is not part of a fair trial. 
C:  A fair trial does not entitle a D to a trial where he can lie to get a different outcome.  

Lockhart v Fretwell (prejudice is not would there be a different outcome but was the trial fair amd accurate)
F:  D was convicted and sentenced to death for a robbery-murder.  This would make the charge a double count b/c the murder was committed along w/ the commission of a felony.  At the time of Fretwell’s trial the 8th circuit law did not allow double counting b/c they said it was unfair to be convicted of a crime and then to use that same conviction as an aggregating factor in the sentencing portion of the trial for the DP.   However, the atty did not object to this double use and thus he got the DP.  This would have been a big prejudice suffered b/c Fretwell’s DP sentence could have been overturned b/c it was unC at the time it was ordered. However, while Fretwell is appealing on grounds for IAC the 8th circuit changes its rules so that double counting is no longer unCon. 
A:  Even though there was deficiency, there is no prejudice.  Under an outcome determinative test there would have been prejudice since he should not have gotten the DP at the time had his atty raised the issue of double counting.  The court sees that the SC overturns 8th circ precedent so that now double counting is allowed.  So there is no longer an error.  This is because he got a fair proceeding b/c the SC has said that double counting is fair.  Had the court found prejudice it would have given the D a windfall that he was not entitled too.   So the court is not just looking at if the outcome would have been different but DID THE D GET A FAIR AND RELIABLE TRIAL or was the outcome fundamentally unfair and unrealiable.  Here, he is no longer entitled to the benefit of an old invalidated law so in retrospect he got a fair trial.  Because a fair trial is not getting something that you are not entitled to.
C:  Ds counsel fell below S's standard but prej req had not been met.
Compared to Glover:  
· Lockhart: mere diff in outcome does not suffice for est prej
· Glover: more time in prison is prej

Application - Prejudice
Rompilla v Beard (outcome from DP to life is prejudice)
F:  R was indicted for murder and two public ds were assigned to his case. He was found guilty. On his sentencing phase the prosecutor sought to offer 3 aggravating factors which the jury found all proven.  R's atty offer evidence of 5 family members who argued innocence and asked the jury for mercy and used the mitigation factors of his sons testimony and that rehabilitation was possible.  The jury found more weight to aggravating factors and sentenced R to death.  He appealed stating ineffective assistance in failing to present significant mitigating evidence about R's childhood, mental capacity and health and alcoholism which were part of the records that the prosecutor planned on using in his case.  
A: The mistake was also prejudicial b/c had the atty looked at it then it would have mitigated the circ down from DP.  Here the prejudice is so bad that the deficiency is just the hook to hang the prejudice one. 

Glover v US (sentencing error – lead to more time in jail)
F:  The atty miscalculated the amt of time the D was supposed to get so that when the judge said the amt of time that Glover was suppose to get, it was wrong and too long a sentence but the atty did not correct the sentence.  As a result the D had a longer prison sentence by at least 6 months and maybe 21 months. 
A:  The court said it was a deficiency but then needed to determine if it was prejudice under Strickland.  Lockhart is not a solid rule that an increase in jail time is not sufficient to render a deficiency prejudice.  Instead, any amt of jail time has 6A significance.  So there is no dividing line by which to measure how much longer a sentence needs to be for the increase to constitute substantial prejudice.  
C:  Here there is prejudice b/c Glover received a longer sentence b/c of atty mistake. 
Note:  Glover type IAC claims might be plausible only where the D is deprived, as a result of his attys mistake, of a particular sentence (or sentencing range) to which he is legally entitled.  This would seem to apply only in states that use a determinate sentencing scheme and not a discretionary scheme.  
Compared to Hill
· In Hill asked, would Hill have still plead had he known all the information (about the length of his sentence) - that was one factor in the assessment of prejudice.
· In Glover – there is prejudice b/c attys advice lead to a longer sentencing scheme 

Williams v Taylor (limits Nix/Lockhart to just the fairness issue)
F:  Williams was convicted of capital murder and claimed IAC.  
· Did:
· Got testimony of mother and two W and psych testimony (not enough to just call a psych expert does not mean that you got all the evidence you need) 
· Pulled one W from the room w/o prior interviewing 
· Cross -examined the prosecution W
· He argued and emphasized stuff (this stuff that counts against def)
· Didn't do:
· Failed to introduce evid that Williams was mentally retarded
· His commendations from past imprisonments
· Missed W by not returning call of W (vs strickland who made unfruitful attempts to follow up with W) 
A: Prejudice:  Applied Strickland and found prejudice b/c Williams remorse, turning himself in, and his prison records and guard testimony might overcome a finding of future dangerousness.  Also, his childhood full of abuse and the fact that he was borderline mentally retarded might have influenced the jury’s determination of his moral culpability. This might have led the jury to give life in prison and not the DP.  So here, the court applies Strickland and not Nix/Lockhart b/c here the issues of fundamental fairness don’t override the prejudice question.  Nix and Lockhart are only applied in special circ where there are issues of FF.  So the court is saying that Strickland is applied where the outcome leads to longer sentences but not if the trial would have been fair w/o fixing the deficiency. 
Application – Court did not decide
Padilla v Kentucky (must advise about immigration consequences)
F:  Counsel did not tell Padilla that his plea of guilty to drug charge would render him automatically deportable and instead told him that he need not worry about the immigration consequences of the plea.  However, he was deported after living in the US for 40 years.  
A: Prejudice – the Ct did not decide about prejudice but he would have had to show that had Padilla know the immigration consequences, he would not have accepted the plea.

Roe v Flores-Ortega (would he had appealed w/ the knowledge?)
I:  Does an atty have to ask their client if they want to file an appeal?
F:  The filing deadline had passed and the facts were ambiguous as to whether counsel had consulted with the client about the appellate process or advised him of his need to file the notice of appeal.  
A:  Here it was deficient not consult about appealing.  Prejudice:  Need to ask but for the attys deficient failure to consult w/ him about an appeal, the D would have timely appealed.  Note that the court is not asking if the D would have won his appeal but if he would have exercised the right to appeal.  

Kimmelman v Morrison (failure to file motion to suppress is deficient)
 - declined to hold either that the guarantee of effective assistance of counsel belong solely to the innocent or that it attaches only to matters affecting the determination of actual guilty 
F:  Key piece of evidence was a bed sheet that was the result of an illegal search.  The atty did not timely file a motion to suppress, the evidence came in and the D was convicted.
C:  Prejudice:  remanded for determination.
D:  Argues that this does not cause an unfair trial b/c the admission of illegally seized but reliable evid does not lead to an unjust or fundamentally unfair verdict and thus there could be no 6th A prej in this case.   This evidence shows that the PO got the right guy so it is like Lockhart in that a fair trial is accurate not one that gives you the trial that you want.  So here it is fair b/c it is not like he is innocent and is being punished unjustly.  Instead is he is guilty and is not entitled to all the tricks of the trade.   It would be a windfall for D if find prejudice.  
CA:  However, as a counter argument can argue that this trial is unfair to Kimmelman b/c his 4A rights were violated when they illegally seized the evidence which led to an unfair trial when the illegally seized evidence was allowed in to ct.  

SSI1:  When is prejudice presumed and when do cts apply Strickland?
RULE:  Courts presume prejudice in these narrowly defined categories, otherwise the courts apply Strickland:
· Actual or constructive denial of counsel
· Certain kinds of state interference w/ counsel
· counsel failed to function in any meaningful sense as the gov's adversary where counsel is asked to render assistance under circ where competent counsel very likely could not function meaningfully (appted day before trial)
· An actual COI 

Application – Not automatic prejudice, apply Strickland
Bell v Cone
F:  At the sentencing proceeding the d counsel cross-examined gov W but called no defense W and referred instead to the evidence introduced at trial in support of the d's insanity claim.  He also waived closing arg to avoid giving the procesutor a chance to rebut.  Did not bring his own W or make a closing arg. 
C:  the attys failure must be complete and here counsel failed to act reasonably at specific pts only so the analysis should be governed by Strickland.  The courts apply Strickland when there is some functioning, some lawyer work.  To meet the Chronic standard of failing to function as a meaningful adversary, the atty needs to do NOTHING. 

Fl v Nixon  (not deficiency to plead guilty in capital case w/o D’s express consent)
F:  To enter a guilty plea or waive basic trial rights, need D’s express consent.  But the decision to concede guilt in a capital case is different.  Sometimes, in these capital cases, it is better to concede guilt and then spend more time on making sure D does not get DP.  Here the defense lawyer discussed his choice of strategy w/ Nixon on several occasions but Nixon repeatedly refused to respond and so his atty plead guilty for him.  
A:  Deficiency:  Don't always need to get consent from the D to plead guilty b/c might be part of trial strategy.  Prejudice:  Does not fall under Chronic/automatic prejudice so just need to do Strickland analysis b/c the atty is making some strategy and doing somethings. 
 
THE RIGHT TO PROCEED PRO SE	 
Issue1:  Can the right to an atty be waived?
RULE:  A Defendant has an affirmative right to self-representation.  This means the D can knowingly and intelligently waive his right to counsel.  As a result, he gives up the whole bundle of rights attached to RTC.  
Note:  Not like rt to jury trial which cannot be dispensed w/. (can’t demand bench trial if gov does not accept D’s waiver to jury trial)
· RTC is affirmative right
· Jury trial is a waiver 
NOTE:  The ct can apt standby counsel over the D’s objection (McKaskle)

Problems:
Gideon:  An atty is essential to a fair trial, but here the court is saying that right can be given up so the court is basically saying that Ds have a right to an unfair trial. 

Rationale:
Human dignity and free choice is important, can’t feel that law conspires ag D.
RTC is a personal right of the D not the atty

Application
Faretta v CA
F:  Faretta had two trials at which he said that he wanted to rep himself.  The Judge q him and found out that he had repped himself in a crim pros and that he had a high school ed and that he didn't want a pd b/c he thought that they were too busy.  Judge accepted waiver.  Then Judge held a hearing where he asked F about the hearsay rule and CA rules on potential jurors. The Judge concluded that F had not made an intelligent and knowing waiver of his right to the assistance of counsel and ruled that F had no con right to conduct his own d and appted a PD.  F asked to act as co-counsel and was denied.  F was found guilty and sentenced to prison
A:  First the court states that the rt to self counsel protected from the beginning of our nation.  Our nation has always believed that everyone has this right.  They then examine the history of the right and the fact that 36 state constitutions affirmatively give this right.  They also looked at past cases that said a D has a right to represent himself at trial.  Then the court looks at the text of the 6th A which says, "the accused shall enjoy....to have assistance of counsel for his defense".  They decide that “assistance” means that counsel is supposed to help the D.  But that the right to defend oneself is a personal right that belongs to the D.  For example, the D has the right of confrontation not the atty.  So because they are personal rights, then if you don’t want them you can dispense w/ them all.  So if the court thrust the counsel upon the D then the unwanted counsel reps the d only through a tenuous and unacceptable legal fiction and thus would not be his defense according to the 6th a.  But instead would lead a D to believe that the law is contrived against him.  So the dignity of this process demands that this is a personal right that if unwanted can be dispensed with.  Although this seems to conflict w/ Argensayer and Scott, there is a difference b/c those are saying there is a right to counsel but it cannot be compelled upon the person. When the accused relinquishes his own defense he relinquishes also many of the traditional benefits assoc w/ the right to counsel and so he must knowingly and intelligently forgo those relinquished benefits.  
C:  Ferrera can waive his right to counsel and not have a lawyer forced upon him
D-Blackmun:  This decision will open a host of other procedural qs.  And the procedural problems spawned by an absolute right to self representation will far outweigh whatever tactical advantage the d may feel he has gained by electing to rep himself.  One who is his own lawyer is a fool -- and now we have made this a con right

SI1:  What must the court find to accept the waiver of RTC?
RULE:  The waiver must be knowing, intelligent and voluntary, and technical knowledge of the law or rules of evidence are irrelevant.

Application 
Faretta v CA
A:  Here the record shows that F was literate, competent, and understanding and that he vol exercised his informed free will.  Do not need to include technical legal knowledge in this evaluation.   The D does not need to have any knowledge of how the law works in order to waive his RTC he just needs to understand what it would mean to have a lawyer and knowingly give it up.  

SI2:  How does incompetency affect the affirmative right to self-representation? 
RULE:  If a d is incompetent, he cannot waive his right to an atty b/c he can’t even stand trial, but a person who is found to be competent can knowingly and intelligent waive his RTC.  When competency is an issue must ask 1) is the D competent 2) did he knowingly and intelligently waive his right to counsel?
Note:  With a marginally competent D, he might be competent enough to stand trial but does not have enough mental capacity to knowingly and intelligently waive this right and thus in this case the court can impose upon the D an atty.

Application – competent so can waive
Godinez v Moran
F:
A:  If the court finds the D competent (meaning that he can understand the nature of the criminal proceedings ag him and meaningfully assist his counsel) then he can waive his right to counsel.
The court used the same standard as under DPC competency.  This causes Prof problems b/c you might be competent enough to assist counsel but not run your own case. 

Application – marginally competent so waiver is not knowing and intell
Indiana v Edwards
C:  SC hald that even if due process is not violated by permitting a marginally competent ind to proceed pre se, the Ct concluded that the con permits states to insist upon representation by counsel for those competent enough to stand trial under Dusky but who still suffer from severe mental illness to the pt where they are not competent to conduct trial proceedings themselves.
A:  A right of self rep at trial will not affirm the dignity of a d who lacks the mental capacity to conduct his defense w/o the assistance of counsel.  When the d's lack of capacity threatens an improper conviction or sentence, self rep undercuts the most basic of the con criminal law objectives -- providing a fair trial.  Trails need not only to be fair but they need to appear fair to all who observe them 

SI3:  What knowledge is needed for a waiver to be intelligent?
RULE:  The constitution only requires knowledge of the nature of the charges, that the D has a right to an atty (counseled about the plea) and the range of allowable punishments.
· Don’t need to give warnings 

Application
Iowa v Tovar:  
C:  Ct rejected the claim that warning a d about the following are essential to an intelligent and knowing waiver of the right to counsel:
· He may wind up overlooking a viable d 
· He may make an unwise decision about entering a plea 

SI4: Can a judge appt a standby counsel when a D has invoked his Faretta right?
RULE:  A judge can appt standby counsel as long as d retains basic control over the case and it appears to the jury that he is representing himself.  However, if no jury present the appted standby counsel just needs to make sure that the d has actual control over his case.  
· Actual control over his case:
· Can’t
· interfere w/ significant tactical decisions (but can interfere w/ insignificant ones), 
· interfere w/ D’s control of questioning the w 
· speak instead of the D
· Can:
· assist the pro se d in overcoming routine procedural or evidentiary obstacles to the completion of some specific task that the d has clearly shown that he wishes to complete 
· relieve the judge of the need to explain and enforce basic rules of ctroom protocol or to assist the d in overcoming routine obstacles that stand in the way of the d's achievement of his own clearly indicated goals. 
· The jury’s perception is one of self-rep
· Outside the presence of a jury, standby counsel is only held to the first element b/c the judge will know that the d is repping himself pro se.  So okay if:
· pro se d is allowed to address the ct freely on his own behalf 
· disagreements between counsel and the pro se d are resolved in the d's favor  when in the area usually left to attys discretion.

Application
McKaskle v Wiggins (confine and restrains Feretta)
F:  Wiggins had two trials and was tried - convicted - sentenced twice.  He is challenging his counsels participation in his second trial.  Basically Wiggins waived back and forth and denied counsel and then requested counsel and during the trial would stop the trial to consult w/ his standby counsel and at times allowed the counsel to do stuff like voir dire.  Now he argues that the standby counsel's conduct deprived him of his right to present his own d as guaranteed in F.  The AC held that his rts were violated and that his ct apped standby counsel is to be seen but not heard.  
A:  There is no absolute bar on standby counsels unsolicited participation The right to appear pro se exists to affirm the dignity and autonomy of the accused and to allow the presentation of what may at least occasionally be the accused's best possible defense --> these can be accomplished w/o silencing the standby counsel.  Once a pro se d invites or agrees to any substantial participation by counsel, subsequent appearances by counsel must be presumed to be w/ the d's acquiescence at least until the d expressly and unambig renews his request that standby counsel be silenced. Here, the court finds that the appted counsel did not overstep.  It was fine that the atty was making objections, making motions, cross examining.  The jury still thought it was per se b/c the Judge told the jury it was per se, D objected as much as counsel, etc.
C:  Wiggins got all the rights of a pro se d 

Issue 2:  Can a D chose his appted counsel?
RULE:  A D has a right to a competent atty but not one of his choosing.  

Morris v Slappy (get competent atty not meaningful relationship)
F:  There was an atty who had prepped D’s case and then the case was assigned to a different public defender. The D wanted to be represented by the first atty. 
C:  The 6a does not guarantee that A D is entitled to an atty of their choice just a competent atty.

APPEALS AND THE RTC	
Notes:
· First appeal is a statutory right -> does not fall under 6A, second is discretionary (appeals to SC)
· it is a DP/EP right to have an atty at your first appeal b/c it would be fundamentally unfair  to give the D the right of appeal but not give them an atty b/c  then the appeal right would only be for rich ppl 
· No RTC on HC or discretionary appeal. 

Issue 1:  Can a D waive his RTC in an appeals case?
RULE:  There is no right to refuse counsel in an appeal. 

Martinez v Ct of Appl of Cal.
A:  The court found that there was no historical consensus on the right of self-rep on appeal b/c this right was not historically recognized, the right of appeal is relatively new.  The 6th a does not mention the right to appeal so that amendment provides no basis for the right to waive atty at appeal.  Finally, Farretta was based on respect for individual autonomy.  However, that does not apply here b/c in an appeals case the D is not being haled into court but is choosing to appeal.  That said, a counsel will be more effective then an unskilled appellant. 

Issue 2:  Can an atty refuse to be the atty for a D’s appeals case?
RULE:  An atty who wishes to w/draw from a case after conviction on the grounds that an appeal would be friv may request permission to do so but must file a brief referring to anything in the record that might support an appeal and explaining why the appeal is frivolous.  The relevant ct would then decide whether to permit wdrawal.

Smith v Robbins
C:  Anders reqs are not really reqs but merely one method by which to ensure that a states procedure afford adequate and effective appellate review to indigent appeal so that an indigent appeal will be resolved in a way that is related to the merit of that appeal

Issue 3:  Is there a RTC on Habeas? 
RULE:  There is no RTC on habeas so no right to an Anders brief either.

Penn v Finley 
An indigent does not have either an equal protection or due process right to appted counsel in post conviction proceedings and thus has no right to insist that the anders procedures for wdrawal of appted counsel be followed when the state nonetheless had provided counsel.

Issue 4:  What does the government need to supply to Ds who want to bring a HC?
Johnson v Avery:  Prisoners w/o counsel could not be denied the aid of literate prisoners in filling haveas corpus motions 
Bounds v Smith: a state had to proved prisoners either w adequate law liberates or w adequate legal assistance to facilitate prisoners requests for post conviction (HC)
Lewis v Casey:  said that Bounds did not create the right to a law library or legal assist but is limited to the right to access to the cts.  
· Limits Bounds
· But still concerned w/ DP on HC – can’t shut Ds out of the ct completely.
Murray v Giarratano:  Bounds limited to an adequate law library (or legal assistance) 

Issue 4:  How much control does a D have over his ability to control his counsel on appeal?
RULE:  On appeal, an atty is not bound to raise every non-friv issue raised by the D.

Application
Jones v Barnes (no IAC to not raise friv claims)
C:  The court rejected the d’s assertion that counsel has an con duty to raise every nonfriv issue requested by the d.  This was not ineffective assistance of counsel to choose what issues to raise on appeal.  So to interpret if there was IAC need to apply Strickland and determine what a  reasonable atty would do under prevailing norms.   
 
	FOURTH AMENDMENT	
Issue 1:  What are the two policy interests behind the 4A? 
· Protect Individual Privacy
· To regulate policy action but not prevent policy from guarding public safety.

Issue 2:  What does the text of the 4A say?
· Protection from unreasonable search and seizure 
· can search and seize but just can't do it UNREASONABLY 
· Places restrictions on the issuance of warrants such as probable cause 
· particularity requirement and oath

Issue 3:  How do you answer this on a test?
· Was there a search? Seizure?
· No search -> no 4th a protection
· Was there an expectation of privacy?
· Was the expectation reasonable?
· No seizure -> no 4 A protection
· Was there physical force to acquire control over a person?
· Was there submission to the assertion of authority?
· If search or seizure, ask:  Is it legal/justified? 
· Usually need PC + warrant 
· If no warrant, ASK is this an exception to the warrant rule? 
· If no PC, ask if there is RS for Terry stop and frisk?
· If no evidence, is it an acceptable roadblock?
· If illegal search, what is the remedy?

Q1: WAS THERE A SEARCH OR A SEIZURE?	
SEARCHES
Issue 1:  Was there a search?  
RULE:  There is a search when 
· The person had an actual (subjective) expectation of privacy
· Protects ppl not places (caveat – homes)
· What one KNOWINGLY EXPOSES even in his home is not protected by the 4A
· What one seeks to preserve as private, even in an area accessible to the public, may be Constitutionally protected. 
· The expectation is one that society is prepared to recognize as reasonable. 
Remember:  No search then no need for warrant and the PO can do the non-search whenever they want. 

Application - search
Katz v US (defines what a search is)
F:  The government was able to introduce evidence of the Katz end of a telephone conversation overheard by FBI agents who had attached an electronic listening and recording device to the outside of the public telephone booth from which he had placed his calls.
A: The 4th A protects ppl not places.  Here, Katz had an expectation of privacy b/c he was not knowingly exposing anything to the public.  When Katz went into the phone booth he sought to exclude the uninvited ear not the intruding eye.  His privacy depends on viewpoint b/c here Katz’s expectation of privacy was from noise not facial expressions (since ppl could see into the phone booth.  This is a reasonable expectation since he went into a phone booth and closed the door so that he was entitled to assume that the words he uttered will not be broadcast to the world.   Since this was a search, they needed to get a warrant before performing the search (attaching the bug to the phone booth).  The reason for getting a warrant is so that someone else can check up on the PO to ensure that the PO have enough PC before intruding on an individuals privacy.  This is a per se rule so that searches outside the judicial process w/o prior approval by judge or magistrate are per se unreasonable under the 4th A subject to exceptions.  Note, there does not need to be physical trespass to qualify for a search – by technologically listening to a conversation that is protected by the 4a is a search as well. 
C:  This was a search and since there was no warrant obtained prior to searching it was unC. 

SI1:  Is there an expectation of privacy in open fields, curtilages and homes?
HOME CAVEAT:  The home is the core zone of privacy and is almost always protected.  
OPEN FIELDS DOC:  There is no REOP in open fields, even those privately owned, outside of the curtilage. 
CURTILAGE: To determine if there is a REOP in the curtilage the courts look at:
· The proximity of the area claimed to be curtilage to the home 
· The closer the stronger the REOP
· Whether the area is included w/in an enclosure surrounding the home 
· The nature of the uses to which the area is put  
· Note 4A protects all activity so can have a REOP in criminal activity.
· Private use -> more REOP
· Public use -> less REOP
· The steps taken by the resident to protect the area from observations by the ppl passing by 

Application – Open fields
Oliver v US (4A does not protect open fields)
F:  Oliver and Thornton were charged w/ drug offenses for cultivating pot.  Oliver was growing pot on his farm in a field located more than a mile from his house.  Thornton's pot was growing in two patches in the woods behind his house.  Both locations were highly secluded and both had “No Trespassing Signs”.  In both cases, the police discovered the pot as the result of a warrantless entry onto and inspection of the property 
A:  Ppl cannot legitimately demand privacy for activities conduct out of doors in fields except in the area immediately surrounding the home (curtilage).  This is b/c open fields do not provide the setting for those intimate activities that the 4A is intended to shelter from gov interference or surveillance.  These lands are usually accessible to the public and the police in ways that a home, offices or commercial structure would not be.  Gov intrusion on an open field is not a search b/c the existence of a property right is but one element in determining whether expectations of privacy are legit. 
C:  Open fields not protected under 4A. 

US v Dunn
F:  the DEA had to cross several barbed wire fences on the d's 200 acre ranch to reach the barn and they had to pass through a wooden fence that enclosed the front portion of the barn in order to get close enough to look inside and observe what appeared to be a drug lab.  The agents entered the ranch several times before eventually obtaining a warrant, searching the barn and seizing the amphetamines and materials used in the manufacture of controlled substances
C:  Warrantless entries did not violate Dunn's 4th a rights b/c the officers had entered only on open fields and not on curtilage.  The barn was located approximately 50 yards from a fence surrounding the D's residence was outside the curtilage and in an open field.  

Application - curtilage
Ex:  Home w/ fence around it then open fields w/ a barn.  Area within the fence is curtilage b/c very close to the home, enclosed, used for personal reasons and has a fence around it.  The barn has a meth lab and a Jacuzzi.  Can argue it is curtilage b/c even though it is not as close as fenced in area, it is still pretty close.  There is a Jacuzzi in the barn which is a personal and intimate use and the structure is enclosed.  However, the barn itself is not enclosed in a fence.  

SI2:  Is there a REOP from aerial surveillance? 
RULE:  There is no REOP from aerial surveillance, if the surveillance exposes nothing more than what is visible to the naked eye.
Notes:
· Ct not saying that if in legal airspace no violation so if the surveillance machine (airplane, helicopter) is breaking the flying laws, there is evidence in favor of REOP b/c would not expect PO to break the law.  But no per se rule based on legal airspace flying. 
· Looking for evidence of reasonableness:
· How low is the plane?
· Do ppl do that normally?
· Was it a legal or illegal level?
· physical invasion of the curtilage is still likely to be held a search

Application – no REOP
CA v Ciraolo (1000 feet no REOP, no search)
F:  the police inspected the backyard of a house while flying in a fixed wing aircraft at 1,000 feet.  They discovered pot growing there and while recognizing that the yard was w/in the curtilage of the home and that a fence shielded the yard from street observation the ct held that he aerial surveillance did not constitute a search.
A:  It is unreasonable for a person to expect that his pot plants were con protected from being observed w/ the naked eye from an alt of 1,000 feet.  The aerial surveillance here is okay b/c ppl fly over this path all the time. However, if the police had gone to the fence and seen the pot that would have been a search b/c there was REOP b/c it was located in a fenced curtilage and people walking by on the street could not have ordinarily seen the pot.
C:  No search b/c no REOP
Note:  Its REOP depends upon where the PO are located. 
 
Fl  v. Riley (helicopter at 400 feet observing curtilage – not a search)
F:  Riley lives in the mobile home located on five acres of rural property.  A greenhouse was located 10-20 feet behind the mobile home. Two sides of the GH were enclosed the other two sides were not but the contents of the GH were obscured from view from surrounding property by trees, shrubs and the mobile home.  Inside the greenhouse is pot.  Two of the panels amounting to approx 10% of the roof area were missing and there was a sign posted on the prop that says, "Do not enter".  A PO helicopter circled twice over the respondents property at 400 ft and w/ their naked eye the PO could see through the openings in the roof and one or more of the open sides of the greenhouse that there was pot growing inside.  A warrant was obtained based on these observations and the ensuing search revealed that pot was growing in the greenhouse. 
A:  Here the pot was w.in the curtigage of the home and b/c the sides and roof of the greenhouse were left partially open what was growing in the greenhouse was subject to viewing from the air.   So there is no search b/c this could happen, people could have potential observed the pot from the air.  The PO did no more than any other member of the public by flying over his house at 400 feet.  Had the helicopter flown so low that it blew off the panel and ruined the yard, then that might be more of a search b/c there is a REOP against that kind of intrusion. 
C:  No REOP so no search b/c could happen.
CC-O'Connor:  The determination of REOP should depend not on if the flight COULD happen but on whether it happens with sufficient regularity.  This would make the Riley search reasonable b/c there is considerable public use of airspace at altitudes of 400 feet and above and b/c riley introduced no evidence to the contrary before the Fl cts.   Thus, Riley's expectation that his curtilage was protected from the naked eye aerial observation from that altitude was not a reasonable one b/c he knew ppl flew over and that there was a 10% hole in the roof. 

SI3:  Is there a REOP when then PO do more than search with their eyes? 
RULE:  Physically touching an object is a search.
RULE:  Sniff tests are per se not searches (they are sui genesis – unique)

Application
Bond v US (squeezing is a search)
F:  A border patrol official who had boarded a bus to check the immigration status of its passengers squeezes the soft luggage that passengers had placed in overhead storage as he walks the bus aisle.  As he is doing this he feels a brick like object and he eventually obtained consent to open the bag and discovered a brick of methamphetamine.
A:  This was a search.  If the police had just looked at it and seen the brick that would not be a search because anyone can see that so there is no reasonable expectation of privacy.  However, here there was tactile not just visual observation.  This means that the method of the intrusion matters because feeling is more intrusive than looking.  

US v Place (dog sniffs not a search)
F:  Fed narc agents suspected that two suitcases in the possession of Place, a deplaning passenger at LaGuardia, contained narcotics. The officers exposed the suitcases to a sniff test by narcotics detection dog.  When the dog reacted positively to one of the suitcases the officers obtained a search warrant for the bag and discovered that it contained coke.  
A:  Sniff test does not require opening the luggage and does not expose non-contraband items that otherwise would remain hidden from public view.  There is no intrusion of privacy.  Instead, it only discloses the presence or absence of narcotics, a contraband item - so the info obtained is limited. 

Illinois v Caballes (can use a sniff test during a routine (does not prolong or add intrusion) traffic stop)
F:  Caballes was stopped for speeding and when the cop radioed it in another cop came by and had his dog walk around C's car but there was no evidence of any wrongdoing to cause this sniff test.  The dog was alerted at the trunk and then based on that alert the officers searched the trunk and found pot and arrested respondent.  The entire thing lasted 10 minutes.  Caballes tried to get the evidence suppressed and the AC held that the use of the dog was unjustifiably enlarged the scope of a routine traffic stop into a drug investigation
A:  Ct says in Place we told you that a sniff is not a search so not a search here either.   The key factors the court looks at here is: time, reduced expectation of privacy in cars, and per se dog sniffs not a search). 
TIME:  A seizure that is justified solely by giving a ticket can become unlawful if it is prolonged beyond the time reasonably required to complete that mission.  Here, since the dog sniff did not prolong the detention that he was already experiencing, so the search was okay.  However, IF there would have been more detention to have time for the dog to come there would be an illegal seizure b/c detainment w/o evidence.  So the PO can't seize him and then wait for the dog sniff.  
CAR:  There is a reduced expectation of privacy in the car and he was already detained in his car and so there was no additional intrusion b/c the dog was there and just walked around the outside only revealing whether there were drugs located inside or not. 
C:  The dog search was ok during a routine traffic stop as long as the character or time it took was not changed.  
D – Souter:  A per se rule that dog sniffs are not searches is ruining the character of the 4th A b/c PO can perform these against anyone at anytime.   Furthermore, the courts reasoning that dog searches are okay because they only reveal the existence of one thing (drugs – to which there is no entitlement of privacy) is faulty.  Dogs are not reliable and thus should be treated like other technological advances that are not accessible to the public and require PC. 
Note:  There might be a problem if they had to wait 20 minutes for the dog to arrive causing an additional time delay and thus potentially a greater intrusion.

SI4:  Is there a REOP when a person knowingly exposes evidence to the public? 
RULE:  There is no REOP in information that a person reveals to the public, even to just one person.
Exs:
· Telling something to a third party
· A bank slip
· Exposing information in the normal course of business

Application
Hoffa v US (telling a 3rd party diminishes all REOP)
F:  PO got an associate of Hoffa out of jail, then had him talk to Hoffa.  Hoffa then tells the informant that he has tampered with the jury.  The informant tells the police.  
A:  When a person tells a third party information then they expose that information to the world and there is no expectation that that the 3rd party would not go and tell someone else.  There is no reasonable expectation of privacy that someone else will keep your information private. 
Applied to Katz:  If the gov did not get the info from the bug but from the guy that Katz was talking to that would not have been a search b/c there is no REOP in information that a person tells to others.  So the point is it matters who the government gets the information from.
  
US v White (no REOP in recorded conversation between informant and D)
F:  On four occasions the conversations that took place between the wired government informant and the D were recorded by the PO.  These conversations took place in D’s home, one in a restaurant, and two in Jacksons car.
A: Since there is no REOP once a D shares information with another person, the fact that the informant is bugged adds nothing to the scenario.  It does not even matter that one of the conversations happened in the D’s home because he knowingly revealed this information.  
C:  There was no search b/c there was no REOP.
D:  He feels that adding the technology makes a difference and will thus deteriorate the idea of the fourth amendment.  
D - Harland:  He also thinks it is different and that a warrant should be necessary.  Otherwise, this rule will undermine the confidence and sense of security in dealings w/ each other that is the character of individual relationships between citizens in a free society.  
  
California v Greenwood (no REOP in trash left out on the street)
F:  PO asked the trash collector to pick up D’s trash and give it to the PO.  D left the trash on the curb infront of his house.  The PO find evidence of drug use, get warrant, search house, find drugs, D arrested. 
A:  Here the d's exposed their garbage to the public sufficiently to defeat their claim of 4th A protection.  It is readily available to animals, children, snoops, etc.  It was left out to convey to a 3rd party (the collector) who might have himself sorted through respondents trash or permitted others to do so.  
C:  What one knowingly exposes to the public is not subject to 4th a protection.

U.S. v Miller (No REOP in bankslips)
F:  A bank depositor has no protectable 4th a interest in the bank's mircrofilms of his checks, deposit slips, and other financial records related to his acct b/c he takes the risk in revealing this affairs to another that the info will be conveyed by that person to the gov.  

Smith v Maryland (No REOP in information given to a telephone company)
F:  The tele cos installation at its office pursuant to police request of a pen register to record the numbers dialed on an ind telephone raises no 4th A concern b/c ind vol convey numerical info to the tele co and expose that info in the ordinary course of bus.

SI5:  How is REOP affected by new technology? 

SSI1:  Does use of a beeper affect REOP?
RULE:  Since there is no REOP on public streets, use of a beeper on public streets is not a search; however, there is a REOP in a private home, so use to locate a beeper within a private home is a search.

Application- Not a search
U.S. v. Knotts (no REOP of public activity – so can use tracker)
F:  The PO attached a beeper to a drum of chloroform, a chemical commonly used for a manufacture of illegal drugs, to track movements of a car they knew to be carrying the drum.  
A:  This is not a search because a person travelling in a car on a public road has no reasonable expectation of privacy in his movements from one place to the next b/c he vol conveys to anyone who wants to look the fact of whatever stops he makes and the fact of his final destination when he exits from public road to private prop. 
C:  This was no a search b/c there is no REOP when a person is in public

Application- search
U.S. v Karo (no REOP of tracking devices used on public streets but is in private homes )
F:  The PO put a beeper on a can that is in Karos car.  The police then track Karo from the point when he buys the cans to his house.  Then the PO although they think the either is still in the house learn by using the tracking device that it had moved undetected to Horton’s house.  Then they located it later in a storage facility.  The PO go to the facility and notice that locker 15 smells like ether.  That turns out to be the locker that Horton rented.  W/ the consent of the owner they installed a closed circuit video camera to view locker 15.  Then the observe Rhodes getting the cans from the locker and loading them on Horton’s pick up truck. Using both visual and surveillance tech they followed the truck to Rhodes residence where a women places boxes on the truck.  The follow the truck to Taos house and using the beeper determine that the either was still in the house in Taos.  Then they saw the windows open even though it was a cold and windy day so they suspected the ether was being used.  They get a warrant. 
A:  This is different from Knotts b/c not just on public streets but bringing the ether in a private house (where there is an expectation of privacy).  So once they used the tracking device to locate the ether in Horton’s house that is a search.  Although less intrusive than a full search, by using the beeper the gov was still able to obtain info that it would not have been able to do w/o a warrant.  It was also a search at the end when they use the beeper to locate the ether in Karo’s house. 
C: Using a beeper to detect the location of something in a private home is unconstitutional. 

SSI2:  What about electronic surveillance equipment?
RULE:  Surveillance of private property using electronic surveillance equipment that is not readily available to the public might be a violation of the 4th A (might be a search)
· Technology that would reveal what the normal eye could not see.  

Dow Chemical CO v US
F:  Government used a sophisticated areal mapping camera to take pictures of a chemical plant.  
A:  However, here they court did not determine if it was a violation of the 4a b/c the plant was located in an open field.  Since there is no REOP in an open field it was irrelevant that the government was using that technology there. 
 
Kyllo v US (thermal heat imager to get info from the interior of a house is a search)
R:  Obtaining by sense enhancing technolgoy information about the interior of the home that could not otherwise have been obtained w/o physical intrusion into a constitutionally protected area is a search.
F:  Kyllo lived in a triplex and at 3:20 on Jan 16 the police used a 210 thermal imager to scan the triplex.  The scan showed that the roof over the garage and a side wall of pl's home were relatively hot compared to the rest of the home and substantially warmer than neighboring homes in the triplex.  Based on tips from informants, utility bills and thermal imaging the judge issued a warrant authorizing a search of pls home.  Kyllo was arrested for growing pot indoors and he tried to suppress the info gotten from his home. 
A:  This was a search b/c 1) it was a person’s home and 2) the technology was not readily available to the public.  They reason that the scan reveals intimate details in the house that could not otherwise be obtained w/o physical intrusion into a constitutionally protected area.  When scanning, unlike a dog sniff which reveals only the absence or presence of dogs, they don’t know what they will find.  They might find a blob of heat but it might be someone getting out of the shower.   In that case, the scanner would be revealing personal and private details about the house, which is intrusive.  As a result, the PO would need a warrant to be able to do thermal scan a person’s home.  After a warrant is obtained, the government can search however it wants to. 
C:  Can't use thermal heat technology w/o a warrant b/c it is a search

Note:  This case changes the amount of privacy that is in the home b/c when the thermal scanner becomes available to the public then the analysis of this case changes.  The case defines privacy based on what is available to the public.  But this does make sense b/c if privacy is what we reasonably believe to be private then if tech is going to make everything more readily open then there is no longer a reasonable expectation in privacy.
Affects:  (Sklansky) This will make searches fall along class lines.  Rich people are able to make their worlds more private than poor people who live in public housing.  Instead of having a bright line rule that everything that is inside the home is private there is a rule that is based upon reasonable expectations of privacy. 

SEIZURE 
I:  What is a Seizure? 
RULE:  A person has been seized when:
· There is physical force to acquire control over a person or 
· A reasonable innocent person would not feel free to decline the officer’s request or otherwise terminate the encounter
· Factors that might indicate a seizure: 
· Threatening presence of several officers
· diff between 1, 3, and 5 officers matters 
· The display of a weapon by an officer 
· If  not pointing gun then not threatening 
· Some physical touching of the person of the citizen 
· the use of lang or tone of voice indicating that compliance w/ the officers request might be compelled. 
· Yelling diff from calm or quiet statements


RULE:  Refusing an encounter (assertion of the right) cannot be a basis for evidence to search,  but the way the person declines might raise suspicion.

Note:
· A PO can approach an individual and ask a few qs so long as a RP would feel free to disregard the encounter and continue his business. 
· A PO using force or a show of authority has restrained the liberty of a person
· The forcing of compliance must be PO created not circumstantially created 
· Ex:  being on a bus does not add to the equation 
· Applies everywhere - city streets, airport lobbies and buses

Application – not a seizure
Florida v Bostick (leading case – free to decline encounter on bus)
F:  Two cops got on a bus from Miami to Atlanta in Ft Lauderdale.  At a stop over, the police get on the bus.  One of the POs has a bag which is commonly known to hold a pistol.  They picked out the D and asked to inspect his ticket and id.  They matched.  Then they told him that they were cops looking for illegal drugs and asked to search his luggage, “May we search your luggage”.  They told him that he could refuse consent but he consented anyway.  The PO found contraband.  
A:  There are two issues present here.  First the court needs to determine if he was seized b/c if he was seized the seizure would be illegal b/c the PO admit that they had no evidence for seizing him.  Then if he was illegally seized then the search was illegal b/c his consent to the search would be the fruit of the illegal seizure.  However, if he was not seized then Bostick would be free to give his consent.  The court concludes that there was no seizure b/c a RP would feel free to refuse the encounter.  The PO did not threaten by use of the gun.  NOTE:  Had they pointed the gun at him it would have been a seizure.  They did not convey a message that compliance with their request is required.  NOTE:  singling someone out and asking to search their bag is not enough for compliance.  It is irrelevant that Bostick is on the bus (despite the fact that if he refuses the encounter and walks off the bus then he will lose his luggage) because the PO are not creating that scenario so it does not count towards forcing compliance. 
C:  No seizure 

CA v Hodari (chasing a person is not seizure – seizure requires physical force to acquire control over a person or submission to the assertion of authority “Stop or I’ll shoot” but not “Stop Police”)
I:  Is a suspect who attempted to run away from police seized when they pursue him? 
F:  Hodari fled at the sight of a cop car and the police pursued him on foot.  Just before tackling him and bringing him to the ground H tossed a small object which turned out to be crack coke.  H argued that this evidence should be suppressed as unlawfully seized.  The PO admit that this is a suspicionless chase. 
A:  This case shows the importance of timing.  If Hodari was seized at the time he throws the drugs then the PO would need evidence for the seizure.  But if they see the drugs before seizing him, then they can arrest b/c now they got the evidence in a constitutionally permissible way.  Seizure requires physical force to acquire control over person or submission to the assertion of authoirty (stop or ill shoot) but while running no seizure.  Here there was no application of physical force to Hodari, he was untouched by the cops.  Once he throws the drugs they have PC to seize.  However, the just running part is hard b/c if you say running from the police is evidence then you destroy the right. 
C:  Not seized 

Muehler v. Mena (mere PO questioning is not a seizure)
F:  The PO have PC to search the place where Mena lives, so they handcuff her and put her in the garage even though they don't suspect her.  They had PC that a member of a gang involved in a drive by lived there and that he was armed and dangerous.  The PO got a warrant that authorized a broad search of the house and premises for deadly weapons and evidence of gang membership.  At 7 am, Mena was asleep in her bed when the police entered and placed her in handcuffs at gunpt. She was taken into a converted garage by the SWAT team.  There were 1-2 officers guarding the detainees.  They could move around the garage but remained in handcuffs.  Also notified INS an the INS asked each detainee for his name, date of birth, place of birth and immigration status. Before the officers left, Mena was released.  Mena filed a suit for a detention in an unreasonable time and in an unreasonable manner and that the warrant and its execution were overbroad.  
A:  The PO could detain Mena incident to a search of her place.  During the detainment the INS could question her about her immigration status.  This is b/c mere PO questioning does not constitute a seizure.  So there was no additional seizure when the INS ask her about her immigration status.  It does not matter that she is already seized and in handcuffs.
C:  no additional seizure b/c the PO question her while she is in handcuff.

Application - Seizure 
Brower v County of Inyo (PO intentionally create seizure)
F:  PO set up roadblock to capture Brower.  They placed an 18-wheel tractor-trailer across both lanes of a highway.  Then they concealed the roadblock by placing it behind a curve and leaving it un-illuminated.  Finally they positioned a PO car with its headlights on between Brower’s oncoming vehicle and the truck so that Brower would be blinded on his approach.  As a result, while Brower was driving his stolen car, he crashed into the roadblock and died.
A:  This was a seizure because here the PO intended to get control over Brower by setting up the roadblock in a way that was going to cause his death.  However, if they had set up the roadblock to stop him by having him just crashed then it was not a seizure.  The high speed chase is not a seizure.  There is only a seizure when the gov termination of freedom or movement is through intentional means. Seizure must be unreasonable and so had Brower had the opp to stop vol at the roadblock but negl or intentionally driven into it then not vio of 4 a.  Here he did not have an opportunity to decline the encounter b/c the way the police intentionally constructed the roadblock. 

Brendlin v CA (a traffic stop is a seizure and everyone in the car is seized not just the driver)
F:  Police stopped a car and held two ppl to check a possibly expired reg even though the reg tag posted was valid.  Once the car was stopped one of the officers recognized the passenger as a parole violator w/ an outstanding arrest warrant.  The passenger was placed under arrest and found w/ stuff to make meth.  D challenges the initial stop as w/o PC.
A: Brendlin did not have the ability to submit to the deputy’s show of authority b/c only the driver was in control of the moving car.  He had no way to signal submission while the car was still moving.  Once the car stopped, he could submit by staying inside.  But the court reasons that a passenger in a car that is stopped would not expect the officer to allow her to terminate the encounter immediately.  As a result he was seized.  The fact that he was seized influences the determination of evidence.  Any evidence obtained pre-seizure is admissible but the admissibility of evidence after a seizure depends upon whether the seizure was reasonable.   The seizure was not reasonable b/c their tags were fine so it was a bad seizure and the evidence is inadmissible. 

SI1:  Is it a seizure if the D’s are not told of the right to decline the encounter? 
RULE:  Officers do not need to inform citizens of their right to refuse an encounter.
· However, in a totality of circumstances inquiry, the advisement of rights would help show that the encounter was voluntary.

Application – not a search
U.S. v Drayton (PO don’t need to advise a person of their right to refuse encounter)
F:  Passengers were at a stop and when they got back on the bus there were three plain clothes police one stationed at the front and the other two started in the back of the bus and walked forward. The one in the front positioned himself so that he could see the passengers and security of the two officers w/o blocking the exit.  When a person declined to cooperate or who chose to exit the bus were allowed to do so but most were willing to cooperate. Respondents were seated next to each other and the officers asked if Brown had any illegal drugs or weapons in their bags.  They said no, it was searched and none were found.  Then the PO leans over the Brown’s and Drayton’s shoulder and is 12-15 inches from the their faces and says, “Do you have any bags on the bus?”  The PO notice that they were wearing baggy clothes and asked if Brown had any drugs on his person.  “Do you mind if I check?”  Brown allows the search, the PO find drugs and the Brown is arrested.  Then they ask Drayton.  He consents and find drugs on him as well. 
A:  SC says nothing in these facts show that compliance was required.  He was not seized b/c at any time he was free to decline or terminate the encounter. The officers gave the passengers no reason to believe that they were required to answer the officers qs and when they were approached by the cops there was no use of weapon or intimidating movements.  The respondents could exit and were asked in a nice voice.  There was no: Force, Intimidating movements, Overwhelming show of force, No brandishing of weapons, No blocking of exits, No threat, No command, No authoritative tone of voice.  Had this encounter occurred on the street then there would be no Constitutional issue and so it does not change when on a bus. 
Finally, the court says that the arrest of Drayton’s friend is not relevant b/c one person’s arrest does not mean that everyone around him is seized but that instead, Drayton should have been put on notice. Furthermore, the search was okay b/c they consented and were not illegally seized. 
C:   Respondents were not seized and their consent to the search was vol.

Q2:  WAS THE SEARCH/SEIZURE LEGAL?	
RULE:  If the PO has PC and a warrant or PC and an exception to the warrant standard, the PO can arrest or search; if the PO has no evidence, the PO cannot search or seize except in roadblocks; however if the PO has RS then he can only perform a Terry stop and frisk.

THE PROBABLE CAUSE STANDARD
Issue 1:  How much or what kind of justification must the PO have in order to search or seize a person?
PRESUMPTIVE RULE:  Generally, a search or seizure requires PC and warrant (aka - no warrant for a search or seizure can be issued without PC)

Policy:
· Based on a mistrust of the PO. 
· So the PO need to convince the judge that the evidence that the PO have is enough to search or seizure. 
 
Issue 2:  How much evidence is enough to establish PC?
RULE:  PC is established by making a practical, common-sense decision whether given all the circumstances set forth in the affidavit, including the veracity and basis of knowledge of the informant, that there is a fair probability that contraband or evidence of a crime will be found in a particular place and corroboration by independent police work if the tip is anonymous. 

RULE:  The mere affirmance of belief or suspicion is not enough. 

Note:  This is based on the inferences that can be drawn from legal activity (usually) so sometimes on piece of evidence can change the inferences that can be drawn. 

Application - PC
Illinois v Gates (leading case to define PC – anonymous tip, accurate predictions of future activity, and PO corroboration)
F:  The police received by mail an anonymous handwritten letter which reads: Sue and Lance Gates live in Bloomingdale Rd condos and they sell drugs.  It then described how Sue drives the car to Fl where she leaves it to be loaded up w/ drugs then Lance flies down and drives it back.   Sue flies back after she drops the car in Fl.  Then said that Sue is driving down may 3rd and Lance will be flying down in a few days later to drive it back.  That the car will have 100,000 in drugs and that the house has 100,000 worth of drugs in the basement.  The police did some investigation and found some of the facts to be accurate such as they had booked a flight from Chi to Fl but found a more recent address for them.  So the PO watch Gates go to a holiday inn near the airport in FL.  The room was registered to Susan Gates and that at 7 the next morning, Gates and an unidentified wm left the motel in a Mercury bearing Illnois license plates and drove northbound on an interstate highway frequently used by travelers to the Chi area.  The wrote an affidavit with these facts and the letter and got a search warrant.  When the Gates returned to their home in Chicago, the PO search their car and find pot.
A: The letter alone would not be enough for the warrant b/c 1) don’t have veracity or basis of knowledge and 2)alleging criminal activity is not enough for PC.  However, the PO were able to corroborate some of the stuff in the letter and the court could make inferences from the non legal activity that there might be evidence of a drug deal.  For example, the court found it weird to fly to Florida for 22 hours only and then drive back.  Here the court found a compelling amount of evidence for PC b/c:
· Fl is a well known source of drugs 
· Gates flight was brief, overnight stay in a motel and apparent immediate return N to Chicago in the family car conveniently awaiting him are as suggestive of a drug run as a ordinary vacation 
· Had the anonymous letter which had been corroborated in major parts by PO and accurately predicted future actions not just easily obtained facts and conditions. 
C:  There is PC

Draper v US - exceptions to warrant req is arrest - so draper is informant tip w/ PC no need for warrant so issue:
F:  A known informant named Hereford from time to time gave info to fed agent Marsh about narcotic violations.  According to Marsh his tips had been accurate.  This time Hereford told Marsh that Draper had been living in Denver at a specific address and peddling drugs to addicts.  He told them that he would go to Chic by train and would bring back 3 ounces of heroin and that he would return to Denver on the 8th or 9th of Sept.  The informant gave a detailed physical description him and the clothing he would wear and said that he would be carrying a tan zipper bag and walked really fast. On the 8th Marsh went to the train station and looked for the person to fit the description.  Then they went back the 9th and saw a person having the exact physical attributes get off a train from Chicago and walk fast towards the exit.  He was carrying a tan zipper bag and had his other hand in the pocket of his coat.  Marsh arrested the guy and found two envelopes of heroin.
A:  An anonymous informant is usually not enough but here they know the informant and that he has a history of accuracy.  Furthermore, the informant identifies a series of innocent conducts that link this man to illegal conduct.  Without the informants detailed description of legal conduct, their would be a lack of evidence of wrongdoing, it is his information that allow for the inferences.  
C:  there was probable cause for his arrest and the accompanying search was permissible incident to the arrest

Application  - not PC 
Nathanson v US  (belief a person is a criminal is not enough for PC)
F:  A PO in support of an application for a search warrant for illegal liquor swore out an affidavit that stated simply that the officer has cause to suspect and does believe that certain merchandise, namely liquor, is contained w/in the premises of D’s place.  The magistrate issued the warrant.
A:  It is not enough for PC that the cop thinks the person is a criminal.  There must be a “because”, an explanation of the facts that form the basis for this belief.  It usually comes from an informant.  It did not matter that the magistrate thought there was PC because DC said no you're wrong.  
C:  There was not PC 
 
Spinelli v US (no longer good law but still framework for infromant tip enough to provide PC
F:  The FBI obtained a warrant to search the d's apt based on an affidavit containing these allegations: 1) They tracked S movements for 5 days and he had been seen crossing two bridges from Ill to Miss bet 11 and 12pm.  He would part at a lot for 1108 Indian Circle Drive in St Louis, Missouri and one day they followed him into the apartment building.  The building had two phone number.  2) S is known to be a bookmaker, an assoc of bookmakers, a gambler and an assoc of gamblers.  3)  FBI had been informed that S operated a handbook and accepted wagers by phone the numbers of which go to the apt. 
A: Here, the informant was not known, so the court could not be sure of his reliability and the informant also did not give any evidence of how he knew what he reported to the PO.   However, Spinelli is no longer good law but it is still important to know how the informant knows the information and if he is trustworthy. 
C:  Not  PC
 
SI1:  What level of review is given a warrantless search or seizure?
RULE:  An AC should defer to a magistrates determination of PC for issuing a warrant, however, an AC when reviewing a determination of PC for a warrantless arrest by a DC should be reviewed de novo.   
· When reviewing a TC case the court should review:
· the events leading up the stop or search 
· and the whether the decision based on these facts from the viewpoint of an objectively reasonable PO would equal PC.

Application

Ornelas v US (De novo review but give deference to experienced PO inferences)
F:  Pautz a 20 yr veteran of Milwaukee County Sheriff’s dept w/ 2 yrs specializing in drug enforcement was conducting drug interdiction surveillance when he notices a 1981 two door Oldsmobile w/ CA license plates in the motel parking lot.  Car attracted Pautz attention b/c it is the type of car used by drug couriers, CA is a source state and the owner was from CA and had checked into the hotel at 4 a.m.  When they ran their names, they came up as drug dealers.  The officer approached the car and asked if there were any illegal drugs or contraband.  They said no and they asked to search the car, in their search they noticed that the right rear passenger armrest felt somewhat loose and suspected that the panel might have been removed and contraband hidden inside.  They dismantled the panel and found 2 kilos of coke.  When a PO searches a car, they can look into container but not dismantle the car.  So the PO would have needed PC to do this.  The DC court said that based on the facts there was PC.  On review, the AC said they would only reverse if they found clear error.  
A:  The court decides that deference should be given to a magistrate issuance of a warrant but not a TC decision of post facto PC.  This is b/c the court wants to encourage POs to get warrants. The police are more likely to use the warrant process if scrutiny applied to a magistrates PC determination to issue a warrant is less than that for warantless searches.   When reviewing a case the court is reviewing two things 1) the events leading up the stop or search and the whether the decision based on these facts from the viewpoint of an objectively reasonable PO would equal PC.  The court said that a PO can draw inferences based on his own experiences about whether PC exists.  And that an appeals ct should give due weight to a trial cts finding that the officer was credible and the inference was reasonable.  The PO here who has searched roughly 2,000 cars for drugs, suggested that drugs may be secreted inside the panel. They said that should receive deference. 
C:  Vacate for de novo review. 

SI2:  Who is included in a determination of PC?
RULE: PC must be particularized to a person. There is PC if a reasonable inference can be made that a person had knowledge of and exercised dominion over the illegal activity.  A person’s closeness in location to others independently suspected of criminal activity does not w/o more give rise to PC to search that person. 

Application - PC
Maryland v Pringle (small car, no pointing out, common enterprise – PC)
I:  Is there enough PC to arrest everyone in the car even though it is not his car and he is a passenger?
F:  Police stopped a speeding (small) car at 3:16 a.m. and asked the driver for his license and registration. Pringle was in the front passenger seat.  The driver went to get the registration and the police saw a rolled up wad of bills the officer ran the license which did not reveal any violations.  The driver received a warning and then they were asked if they had any drugs or guns in the car.  They said no but a search of the car led to finding $763 dollars and five bags of coke which were hidden in an armrest.  No one admitted to ownership and gave no information about it. They were all arrested but then Pringle confessed that it was his and the TC sentenced him to 10 years in jail.  
A:  Here the facts support probable cause that someone committed a crime b/c 1) There was the rolled up cash 2) The three were together in a car 3) There were 5 baggies found and accessible to all 4) No one offered info about possession.  Thus there was PC to arrest Pringle b/c they were all in the car together and no one admitted to possession.  So a reasonable inference can be made that one of them or all three of the cars occupants had knowledge about or dominion over the drugs.  This is different than Ybarra b/c in Ybarra the permit did not allow for body searches of all of the bars patrons and the police could not pat down the patrons for weapons absent individualized suspicion however here there were in a small car not a public tavern.  Passengers in cars are usually engaged in a common enterprise w/ the driver and have the same interests in concealing the fruits or the evidence of their wrongdoing.  This is different than DiRe b/c any inference that everyone on the scene of a crime is a party to the crime must disappear if the gov informer singles out the guilty person - here no one was singled out.  Since, there was PC for his arrest, his confession was not the FOTP and cannot be suppressed. 
C:  Here there is PC that anyone in a car could be involved w/ the criminal enterprise b/c of the smallness and closeness of the space and the absence of pointing out a person.
 
Application – no PC
Ybarra v. Illinois (tavern with other people where there is illegal activity is not enough)
F:  The police had a warrant to search the Aurora Tap Bar in Aurora, Ill and its bartender, a young white male named Greg, for drugs.  One of the PO pat down each of the 9-13 customers in the tavern while the remaining officers searched the premises.  The PO frisked Ybarra and described a cigarette pack w/ objects in it.  After searching everyone he returned to Ybarra and frisked him once again.  The second search - took place 2-10 minutes after the first, the officer relocated and retrieved the cigarette pack from Ybarras pants pocket.  Inside he found heroin.
R:  The court held that just b/c ppl are located in a tavern with others that is not enough evidence to draw an inference that everyone in there has PC to be searched.  So even though they have PC to search the bar, they do not have PC to search everyone in the bar without individualized suspicion.  A finding of PC must be particularized to that person.  They had no PC for Ybarra prior to the search b/c they did not recognize him, have any reason to believe that he had committed a crime or was about to commit an offense. Ybarra made no gestures, no movements that suggested contraband.  Officers knew nothing about Ybarra except that he was present.
C:  No PC for Ybarra.

Di Re  (when a person is singled out as the crime violator can’t infer PC to all)
F: There are three people in a car, the police has an informant driving, DiRe is in the backseat w/ coupons and someone else in passenger seat.  Informant tells investigator that it was Buttitta not Di Re who gave him the coupons but the police arrest them all.
C:  this is not okay b/c the informant had singled out the guilty person so can't draw inference that DiRe is associated can’t draw inference of probable cause here. 
Compared to Pringle:  DiRe is different than pringle b/c in DiRe there is a singling out of a person which defeats the inference that everyone in the car is associated w/ the crime.  However, in Pringle there is enough evidence to draw the inference. 

SI3:  Is PC still valid, when the PC to seize/search is not closely related to the offense stated by the PO at the time?
R:  A warrantless arrest is reasonable under the 4th A if given the facts known to the officer, there is probable cause to believe that a crime has been or is being committed, the subjective state of the PO is irrelevant. 
· Can’t fix a warrant for the wrong crime.  If warrant is bad -> need a new one.
· Can’t fix a bad warrant later, but can fix a bad arrest.

Application
Devenpeck v. Alford (need PC for arrest and seizure, but PO thoughts irrelevant)
F: Haner (a PO) pulled over Alford believing that Alford was impersonating a PO because a W had said that he had stopped to help her and that she though it was an officer.   Haner observed that Alford was listening to the Kitsap police freq on a special radio and that his car contained handcuffs and a hand held police scanner.  Alford appeared evasive, telling Haner that he had previously worked for State Patrol.  Then, under further questioning, he claimed to have worked for law enforcement in Texas at a shipyard.  Alford claimed that his flashing headlights were part of a recently installed car alarm system. Alford avoided hitting a switch near his knee which turned out to be the switch for the lights.  When Haner’s partner, Devenpeck arrived. He learned that Alford was taping their conversation which the officers believed was a violation of WA law.   They arrested him for violating Wa Privacy Act.   However, it is not illegal to tape a PO conversation at a traffic stop illegal.   But it is illegal to impersonate a PO officer.  
A:  The arrest is valid b/c they had PC b/c and it is not relevant what the PO thought at the time.  This means that even if the PO is racial profiling, as long as he had other evidence for PC then it will be an okay arrest/search.  The police suggested reasons for arresting are irrelevant as long as there is PC.  Here the arrest is ok b/c they got the evidence of PC of impersonating PO before the arrest.  However, if they would have gotten the evidence for PC post arrest then it would have been FOPT (since the illegal arrest would have tainted everything after it)
 
THE WARRANT REQUIREMENT
Issue 1:  What makes a warrant valid?
RULE:  A warrant is valid if:
· The information in it shows PC (oath or affirmation requirement)
· Given by a neutral and detached magistrate
· Particularity
· Nexus
· Execution

RULE:  If the scope of the search exceeds that permitted by the terms of a validly issued warrant or the ch of the relevant exception from the warrant req, the subsequent seizure is unconstitutional w/o more.  

Note:  
· Each requirement is governed by a reasonableness standards b/c the execution of the warrant must be reasonable. 

THE OATH OR AFFIRMATION REQUIREMENT
RULE: The warrant must adequately present the circ giving rise to PC of that a crime is being committed or that the contraband is located in that area. 

Application
Whitley v Warden (all info for PC must be in affidavit when given to magistrate – can’t fix warrant later)
R:  Factually insufficient affidavits cannot be rehabilitated by testimony concerning information possessed by the affiant when he sought the warrant but not disclosed to the issuing magistrate.  A warrant must be issued based on the PC known to the magistrate.

SI1:  How can a D challenge an affidavit?
RULE:  A d may challenge a facially sufficient affidavit after the fact when it is shown to:
· contain false statement made in reckless disregard of their truth or false statements AND 
· that the remaining content is not sufficient to establish PC. 
Note: 
· Negligent or innocent falsehoods will not invalidate a warrant 
· PO can lie as long as the rest of the affidavit has enough facts to support PC
· Factual sufficient/insufficient
· A factually insufficient affidavit lacks sufficient facts by reading it (Nathenson)
· A factually sufficient affidavit is facially sufficient but when examined it is determined that some of the facts can’t be used.

Application
Ex:  PO lied and a fact in the affidavit is false.  For ex, a reliable confidential informant said that the D dealt drugs at a certain address but there was no informant.  That is a false assertion. 

Ex:  An affidavit alleges 3 facts but the first one is false so: Bank acct, Bought car, Money laundering.  Now that #1 false there lacks PC but the ct says that if the false fact was negl or innocently made it will not invalidate the warrant but if the decision to put it in there was reckless disregard of the truth then this warrant would fail b/c not enough in the rest of the warrant to show PC. But if there is a lot of other PC in the warrant then that one fact would be invalidated but there is still tons of other evidence so the warrant stands. 
 
THE MAGISTRATE - NEUTRAL AND DETACHED MAGISTRATE REQUIREMENT
RULE:  A neutral and detached magistrate must approve the warrant.
· Can't be a prosecutor or state atty or PO 
· Can't get a fee for issuing a warrant
· Can’t be rubber stamp magistrate
· Don’t read affidavit 
· Needs to be ABSOLUTE failure to screen, as long as he reads it then the magistrate is not a rubber stamper
RULE:  Don’t need to give property owner the warrant before conducting the search

THE PARTICULARITY REQUIREMENT
RULE:  The warrant needs to be stated with enough particularity to permit an officer w/ reasonable effort to id the place intended.
· PO don’t have to get the warrant perfect they can make objectively reasonable mistakes. 
· The particularity just needs to be good enough. 
· Does not prevent the PO from seizing items not mentioned in the warrant but  that are in plain view.

Application – Particular enough
Maryland v Garrison (objectively reasonable mistake to wrongly choice 1 of 2 apts.)
R:  The validity of the search depended on whether the officer’s failure to realize the overbreadth of the warrant was objectively reasonable. 
F:  Police had probable cause to search a third floor apt of McWebb.  W/o realizing that the 3rd floor contained two apts they obtained a warrant to search the premises known as 2036 Park Ave third apt.  The police entered the wrong apt (3a instead of 3b) and seized contraband before discovering their error. 
A:  The warrant is valid, despite the PO going to the wrong apartment.  Here the mistake of the warrant, its overbreadth, was objectively reasonable b/c there were two apartments.  However, it might not be objectively reasonable if they were searching an apartment located in a big apartment complex.  
C:  warrant was valid when issued based on the information that the police disclosed to the magistrate or had a duty to discover or disclose. 

Anderson v Maryland (can have related catchall phrase)
F:  A warrant listed a long series of specific documents to be seized and also authorized the seizure of “other fruits, instrumentalities, and evidence of crime at this time unknown.”
C:  The phrase was seen to refer to the specific crime under investigation and held that so construed its inclusion did not render the warrant fatally general.  It is okay b/c not asking to look for other evidence generally but other evidence related to the crime.   
 
SI1:  Can a warrant be based on a triggering condition?
RULE:  Anticipatory warrants (warrants based on a triggering condition) satisfy the particularity requirement as long as they state with particularity the place to be searched and the persons or things to be seized.  They don’t need a description of the triggering condition.
· To get an anticipatory warrant must supply magistrate w/ sufficient evidence to show that
· if the triggering conditions occurs there is a fair probability that contraband or evidence of a crime will be found in a particular place 
· there is PC (reasonably likelihood) to believe the triggering condition will occur 

Application
U.S. v Grubbs (anticipatory warrants are valid) 
F:  Grubbs purchased a videotape containing child porn from a Web site operated by an undercover postal inspector.  The inspector submitted a search warrant app to a magistrate w/ an affidavit that described that the warrant will not occur unless and until the parcel has been received by a person and has been taken into the residence.  The warrant referred to two attachments, one describing Grubb’s residence and the items officers would seize.  The package was delivered, his wife signed for it and the package was taken unopened inside.  The inspector detained Grubb when he left his home a few minutes later and searched the house.  30 minutes into the search Grubbs was provided w/ a copy of the search warrant (which did not mention the triggers for the search) which included both attachments but not the supporting affidavit that explained when the warrant would be executed.  The 9th circuit ruled that the since the PO failed to present the affidavit (which listed the triggering conditions) the warrant was invalid and the search illegal. 
A:  When an anticipatory warrant is issued the fact that the contraband is not presently located at the place described in the warrant is immaterial, so long as there is PC to believe that it will be there when the search warrant is executed.  Anticipatory warrants, like regular warrants require the magistrate to determine that there is PC that contraband evidence of a crime or a fugitive will be on the premises.  However, in an anticipatory warrant also needed to determine at issuing if it is likely that the triggering condition will occur.  Here the successful delivery of the videotape would plainly establish PC for the search and the affidavit establishes PC to believe the triggering condition would be satisfied.   SECOND POINT:  Don't need to present the property owner w/ a copy of the warrant before conducting a search.  The 4a protects property owners not by giving them license to engage the police in a debate over the basis for the warrant but by interposing the deliberate, impartial jmt of a judicial officer between the citizens and the police. 
C:  Anticipatory warrants are valid

SI2:  Are sneak a peak warrants valid?
RULE:  If gov has a good reason they can obtain that type of warrant.
· The warrant prohibits the seizure of any tangible property except where the ct find reasonable necessity for the seizure 

Ex:  If by informing the property owner of the search it will ruin the investigation or someone will get hurt, the PO can obtain a sneak a peak warrant.  This means they can postpone a particularity warrant for a reason, just not for no reason.

NEXUS
RULE:  There must be a sufficient link between the PC that the PO has and the specific place to be searched. 

Application
HER STORY:  The PO saw pot farm.  They walk on the farm and a kid says, “Its Grumpy’s pot. They knock on Grumpy’s door and ask to search his house.  He says no but they see milk gallon cartons with the top cut off.  So they say that is evidence of a grow operation.  They get a warrant check his house and find no pot but a massive arsenal of weapons.  All were registered but one grenade but then they arrest him for the one grenade but the judge invalidates the warrant b/c they did not have PC to get warrant.  The warrant failed b/c they needed facts that a crime was being committed or there was contraband.  They needed informant, evidence, etc.  The PO can’t say we think he is growing pot.  That is not enough. 

THE EXECUTION OF WARRANTS
RULE:  If a warrant is executed in an unreasonably intrusive manner it violates the 4a
If executed unreasonably violates 4a.
Note:
· A violation in the execution of a valid warrant will not trigger the exclusionary rule

SI1:  What is an unreasonably intrusive manner of execution?
· Unreasonable:
· To not knock and announce unless it would be dangerous, futile, or result in the destruction of evidence
· Reasonable:
· To incur some property damage in a no-knock execution if the damage is reasonable for entry.
· To enter w/o homeowners consent after waiting a reasonable time after knocking and announcing PO presence when there is an exigency.
· To detain occupants in a reasonable manner

SSI1:  Do PO have to knock and announce before executing a warrant?
RULE:  It is unreasonable to not knock and announce before entering premises to execute a warrant. 
EXCEPTION:  In order to justify a no knock entry the PO must have a reasonable suspicion that knocking and announcing under the particular circumstances would be dangerous, futile, or that it would result in the destruction of evidence.  
 
Application – knock and announce
Richards v. Wisc (cannot have per se no knock rule for drug investigations)
F:  The Wisc SC said that there should be a per se rule that would permit no-knock entries whenever the PO executed search warrants in felony drug investigations. 
A:  Not every drug investigation will pose these risks to a substantial degree.  The search can happen when the residence have no connection w/ the drug activity and thus will unlikely threaten officers or destroy evidence.  A per se rule impermissibly insulates these cases from JR.  The execution of a warrant must be reasonable and when the PO have a warrant, they are supposed to give the home owner opp to comply and not just bust in 
C:  There should not be a per se rule 

SSI2:  Can the PO damage the premises during a no-knock entry? 
RULE:  There can be property damage in a no-knock warrant as is reasonably necessary to enter. 
· Enough if the PO had a reasonable suspicion of exigent circ.
· Excessive or unnecessary destruction of property in the course of a search may violate the 4A, even though the entry itself is lawful and the fruits of the search not subject to suppression.

Ex:  Can give the home owner opp to comply and if the homeowner does not comply then the PO has reason to destroy the property in order to enter.

SSI3:  How long must the PO wait until entering with a warrant but w/o the permission of the homeowner after knocking and announcing?
RULE:  Absent exigency, the police must knock and receive an actual refusal or wait out the time necessary to infer an exigency.  PO can enter w/o consent after a reasonable wait time when they believe an exigency exists.  
· The reasonableness of the wait time is determined by:
·  the exigency which is determined by the amount of time it would take to destroy the evidence. 
·  Ex:
· Stolen piano – 15-20 minute wait time is not enough 
· Wiping out computer disc – short time reasonable. 
· Based on the facts known by the PO at that time.
· Not dependent on the travel time to get to the front door (size of place) 

Application - exigency
U.S. v. Banks (waiting 15-20 sec for coke investigation reasonable)
F:  PO were informed that Banks was selling coke and so they got a warrant to search his 2 bedroom apt.  At 2 on Wed afternoon -- they called out "police search warrant" and rapped hard enough on the door to be heard by the PO in the back.  There was no indication that anyone was home and after waiting 15-20 sec w/ no answer -- they opened the front door w/ a battering ram.  Banks was in the shower and testified that he heard nothing until the crash of the door which brought him out dripping to confront the police. The search produced weapons, crack cocaine and other evidence of drug dealing.
A:  Here there was an exigency b/c the PO were worried about the destruction of the coke.  Here, it was a close call but it was reasonable to suspect imminent loss of evidence after 15-20 sec of knocking.  It does not matter that Banks was in the shower b/c reasonableness in waiting time is based on the facts known to the police.  The knocking rule is to give a person inside the chance to save his door.  That is why in case w/ no reason to suspect an immediate risk of frustration or futility in waiting at all, the reasonable wait time may well be longer when police make a forced entry 
C:  The wait time was reasonable. 

SSI4:  Can the PO detain people while executing a warrant? 
RULE:  Officers executing a search warrant for contraband have the authority to detain the occupants of the premise while a proper search is conducted.
· The detainment must be reasonable (balance gov interest and intrusion)
· Can use reasonable force to detain
· Can do so for an extended period of time

Application – reasonable detention
Muehler v. Mena (can detain small wm in handcuffs for 2-3 hrs b/c gov interests high)
F:  The PO have PC to search the place where Mena lives, so they handcuff her and put her in the garage even though they don't suspect her.  They had PC that a member of a gang involved in a drive by lived there and that he was armed and dangerous.  The PO got a warrant that authorized a broad search of the house and premises for deadly weapons and evidence of gang membership.  At 7 am, Mena was asleep in her bed when the police entered and placed her in handcuffs at gunpt. She was taken into a converted garage by the SWAT team.  There were 1-2 officers guarding the detainees.  They could move around the garage but remained in handcuffs.  Also notified INS an the INS asked each detainee for his name, date of birth, place of birth and immigration status. Before the officers left, Mena was released.  Mena filed a suit for a detention in an unreasonable time and in an unreasonable manner and that the warrant and its execution were overbroad.  
A:  In Michigan v Summers, held that PO’s can detain people during a search.  The reasoning is that the intrusion is slight and the justifications are substantial.  The court holds that a detention is less intrusive then a search and that the gov has three legitimate law enforcement interests:  1) Preventing flight in the event that incriminating evid is found, 2) Minimizing the risk of harm to the officers, 3) Facilitating the orderly completion of the search. (AKA safety and efficiency).   Here the government interest was high b/c they were looking for a dangerous gang member and they were looking for guns so the court does not want to tell PO that they cannot detain ppl in those situations.  The PO must use reasonable force to effectuate the detention.  Here she was handcuffed which was reasonable b/c the government’s interests outweighed the marginal intrusion.  The handcuffs minimize the risks associated with a highly dangerous situation (gang member and weapons).  However, if there was a bigger intrusion then might find detention unreasonable.  
C:  Detainment was reasonable. 
CC - Stevens:  The court is wrong about the amount of forced used b/c she was little and the PO knew that the gang member was already captured at a different location.  

Los Angeles County v. Rettele (detainment of 5 minutes of wrong person, and 2 min nude okay)
F:  The LA PD had been investigating fraud and identity theft and knew one of the suspects was black and had a registered handgun.  They obtained a warrant to search two houses where various public records indicated that he lived.  However, the house was actually sold to Rettele, a white guy, who lived there w/ his girlfriend and her teenage son, Chase.  At 7:15, Chase hall answered the door and the police order him face down.  Then they went into the bedroom where Hall and Revelle were sleeping and told them to get out.  They protested b/c they were naked.  They stood up but could not cover themselves w/ a sheet.  After 1-2 min they were allowed to get dressed and sit on the couch w/ her son.  By then the police realized they made a mistake and w/in 5 min left.  At the other house they found the suspects and arrested them. 
A:  Here the court says that the search is reasonable b/c they had a valid warrant, 5 minutes was a reasonable amount of time for the PO to figure out that they were wrong.  Also, the PO did not need to let them get dressed b/c ppl can hid weapons in their sheets, so the PO had to secure the room before allowing them to get dressed and 2 minutes was a reasonable amount of time for the PO to do this.  It did not matter that the warrant was for a black guy and Rettele was white b/c the PO need to search the whole house.  The main policy behind allowing a broad construction of reasonableness (allowing for great intrusion to innocent ppls lives) in execution is to make sure that the PO are safe.  
C:  When officers execute a valid warrant and act in a reasonable manner to protect themselves from harm the 4 a is not violated. 

SSI5:  Does the first amendment limit the use of warrants?
RULE:  A warrant can be given to search a newspaper as long as the warrant is specific and reasonable. 

Zurcher v. Stanford Daily
F:  Officers had PC to believe that a photographer with the Stanford Daily had taken photos of demonstrators who had attacked police.  The officers sought and received a warrant to search the student newspaper officer and the search was carried out. 
C:  refused to impose special limits on the use of warrants in this context b/c if the reqs of specificity and reasonableness are properly applied, policed and observed no occasion would arise for officers to rummage at large in newspaper files or to intrude into or to deter normal editorial and publication decisions. 

SSI6:  Do media ride alongs violate the 4th A? 
RULE:  Police actions in execution of a warrant must be related to the objectives of the authorized intrusion.  If the scope of the search exceeds that permitted by the terms of a validly issued warrant or the ch of the relevant exception, the subsequent seizure is unconstitutional w/o more.  

· Might be reasonable for PO to videotape themselves for quality control effort, to ensure that the rights of homeowners are being respected, or even to preserve evidence.  But not to tape for private use.

Application
Wilson v. Layne (unreasonable execution b/c search exceeded the scope of the warrant)
F:  The PO had a warrant to arrest Dominic Wilson.  The computer listed 909 North StoneStreet Ave as his address but this was actually his parents address.  A warrant was issued to any duly authorized Peace Officer to arrest him immediately and made no mention of media presence or assistance. The arrest team was accompanied by a reporter and a photographer from the Washington Post. The Wash Post took pics but did not involve themselves in the execution of the arrest and the photos were not published. 
A:  The court held that bringing the media was not related to the warrant.  If the execution exceeds the requirement of the warrant the subsequent seizure is unreasonable, thus unconstitutional.  Here, since the reporters were not present for any reason related to the justification for police entry into the home this is a violation.  
C:  Can’t have 3rd parties when 3rd party is not connected to the execution of the warrant. 
Note:  Here the evidence is not excluded just have a civil remedy.
  
EXCEPTIONS TO THE WARRANT REQUIREMENT
RULE:  Only PC and not a warrant is needed when there is:
· Exigency
· Plain view
· Car searches
· Arrests
· Search incident to arrest
 
EXIGENT CIRCUMSTANCES
· Applies only to searches

SI1:  How broad is the scope of a warrantless entry due to exigency circumstances?
RULE:  A warrantless search must be strictly circumscribed by the exigencies which justify its initiation.   When the exigency ends, so must the right to be there.  

Application – entry exceeds scope of exigency

Mincey v. Arizona (4 day search after shooting too long)
F:  Undercover PO, Headricks, knocked on the apt door of Mincey to purchase drugs previously arranged.  Headricks was accompanied by other plain clothed PO.  Hodgman opened the door and Headricks slipped inside and went to the bedroom.  Hodgman tried to keep the others out but was pushed back ag the wall.  The PO heard shots from the bedroom and then saw Headrick emerge and collapse on the floor.  They then found Mincey lying on the floor, wounded and semiconscious.  Right after the shots, the PO quickly search the apt and find a young woman injured in the bathroom and 3 other ppl in the living room.  The PO did no more investigation they just guarded the suspects. Then the homicide detectives arrived and gathered evidence for four days and the entire apt was searched, photographed and diagrammed.  They did all of this w/o a warrant.  
A:  This search exceeded the authority validated by the exigency.  A homicide is an exigency that permits a warrantless entry and search during the time that the PO reasonably believe that a person is in need of immediate aid.  Here, all the ppl in Mincey's apt had been located before the investigating homicide officers arrived and began their 4 day search that included opening dresser drawers and ripping up carpets that type of search cannot be rationalized in terms of legit concerns that justify an emergency search.  
C:  Once the exigency had ended the PO needed to get a warrant to search the crime scene.  
 
Flippo v. W. Virginia (16 hour search and opening a locked suitcase exceeds scope)
F:  Pl and his wife were vacationing at a cabin in a state park.  Pl called 911 to report being attacked.  He was bruised.  They entered and found his wife dead from wounds.  They closed the area, took the pl to the hospital and searched the exterior of the cabin for footprints and a forced entry.  When none was found, they processed the crime scene and for over 16 hours they took photos, collected evidence and searched through the contents of the cabin.  They then found a closed briefcase w/ photos that they seized. 
C:  SC said that the photos should be suppressed b/c the warrantless search lasted to long.  So even though PO had originally legally entered, they stayed too long after the exigency was over. 

SI2:  What is an exigency?
RULE:  PO can warrantless enter when they have an exigency.
Exigencies are:
· Gunfire 
· Dead person
· Destruction of evidence
· Blood alcohol level – search but justified by exigency – the absorption of the alcohol into his blood stream.
· hot pursuit
· Knock and announce b/c once the PO knock there is an exigency b/c the suspect knows the PO are there and can destroy the evidence
· Community care taking
· an objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened w/ such injury.
· POs state of mind is irrelevant as long as the circumstances viewed objectively would lead to a conclusion that there was serious injury or the imminent threat there of. 
· Exigencies are NOT:
· the mere fact that a crime might be occurring
· mere fact that law enforcement may be made more efficient
· minor offense and invasion of the home

Application - exigency
Mendez v Colorado (smelling pot is destruction of evidence b/c it is burning up)
F:  Cops smelled a strong odor of pot coming from a hotel room.  The PO summoned the hotel manager and instructed the manager to open the door w a master key, and entered.  Once inside, they discovered the d in the process of flushing pot down the toilet.  They also discovered small amts of pot and coke.  
C:  The Ohio SC said that the odor indicated evidence of a crime was in the process of being burned and thereby destroyed.  There was a very real and subst likelihood that contraband would continue to be destroyed before a warrant could be obtained to search the motel room

US v Dickerson (destruction of evidence)
F: PO had  a knock and announce warrant to search the d's house for evidence of crack distribution.  Before they could carry out the warrant they encountered the d outside the house and after a noisy struggle w/ the D and several of his friends arrested him.  The officers then entered the house w/o announcement (the entry was not authorized by warrant).  Gov argued exigent circ -- the noise from the arrest cold be heard inside and the ppl in the house might have destroyed evidence if the officers delayed entering 
C:  Ct accepted the arg 

Warden v Harden (fleeing suspects)
F:  A fleeing suspect is the exigency, following a fleeing suspect is valid warrantless search.  It validates running into a house and searching it w/o a warrant. 

Schmerber v CA (blood alcohol level)
F:  A drunk driving case, where the PO had PC to believe that Schmerber was drunk driving, so they forcibly took a blood sample over his objection and w/o a warrant. 
C:  The PO did not need a warrant b/c the evidence of his drunken state was dissipating, so there was evidence of the crime in the suspects blood which would be destroyed if the PO waited to obtain a warrant. 

Community Caretaking
If someone calls and says that the lady in 3b is having a heart attack, police don't need to get a warrant.  If they enter the apartment and see coke on the table, they can seize that b/c in plain view and they were legally in the apartment b/c they were performing community caretaking. 

Community Caretaking
F:  Community calls b/c loud music coming from a neighbors house.  PO knock but no answer.  Finally PO enter and find guy in basement w/ pot.  

Brigham City v Stuart (drinking plus roughhousing and blood – imminent threat of injury)
F: At 3pm, 4 officers responded to a call about a loud party at a residence.  They heard shouting from inside and proceeded down the driveway to investigate.  They saw 2 juvies drinking beer in the backyard and an altercation taking place in the kitchen.  The adults were trying to restrain a juvie and the juvie broke free, swung a fist and stuck one of the adults in the face. Then saw the adult blow spitting blood into a nearby sink.  An officer opened the screen door, announced his presence but no one heard.  He then entered the kitchen and screamed out again.  The ppl slowly became aware that the police were on the scene, the altercation ceased.  The po then arrested the respondents and charged them w/ delinquency of a minor, disorderly conduct and intoxication
A:  Looking in the window is not a search b/c there is no REOP b/c anyone walking by can see the fight.  Had the PO just seen minors drinking, it would not be enough to enter the house.  They would need a warrant b/c the mere thought that a crime is taking place is not an exigent circumstance.  If it had been just rough housing it would not have been enough to enter b/c there is not an imminent threat of serious injury.  Here, the court argues that the there was a threat of imminent injury b/c there was drinking, pushing, fighting, thumping and crashing, Ppl yelling stop, knocking was futile.
C:  Exigency – imminent threat of serious injury
Prof:  Close call case, less facts then this might not be imminent threat

Application – no exigency
Welsh v Wisc (no exigency b/c minor offense and INVASION OF THE HOME)
F:  A person saw a car being driven erratically.  The car swerved off the road and came to a stop in an open field.  The person prevented the driver from leaving and then called the PO.  By the time the PO arrived, the driver had left.  They tracked his registration and discovered that the driver lived walking distance from the scene.  Without getting a warrant from his home, the PO went to the Pl’s house and arrested him for drunk driving.  At the time, DD was a minor crime and punishable only by a fine. 
A:  The court said there is no exigency.  Even though destruction of evidence is an exigency, the gravity of the offense was minor and the invasion is HUGE (intrusion into his home).  Here the pl was arrested in the privacy of his own bedroom for a noncriminal traffic offense.  Pursuit is not a reason here b/c there was no immediate continuous pursuit of the pl from the scene of the crime.  Pl already arrived home and had abandoned his car so there was little remaining threat to the public safety.  The only potential emergency was the need to ascertain the pl blood alcohol level.  Warrantless home arrest cannot be upheld b/c evidence of the blood alcohol level might have dissipated. 
C:  Arrest was invalid b/c invasion of home not justified by minor offense. 
Prof:  However, today the same case can happen w/ different results b/c DD is no longer a minor offense.  

But see
Atwater (minor offense but arrest happens in car)
F:  A woman was arrested for not wearing a seatbelt which is a fine of $50 dollars.
C:  As long as the PO have PC that the person committed a crime, they can arrest.  The key to Walsh is that there was invasion of the home. 

Illinois v McArthur (limited detention/intrusion to prevent exigency- greater intrusion)
F:  Tera McArthur asked 2 PO to accompany her to the trailer where she lived w/ her hubby Charles so that she could remove her belongings.  After she got her stuff she told PO Love that he should check the trailer b/c Chuck had dope in there and that he had slide it under the couch.  
The PO knocked on the trailer and asked for permission to search and Chuck said no.  Love sent PO Skidis w/ Tera to get  a search warrant.  Charles was not allowed to reenter the trailer unless accompanied by PO Love.  He did so 2-3 times to get cigs and call a friend.  2 hours later, they returned w/ the warrant and searched under the sofa and found a small amt of dope, a pipe and a box for pot.  
A:  Since McArthur was standing outside, there was no exigency and they would have needed a warrant to search his house.  However, the court holds that the PO can partially detain him b/c there were exigent circumstances and the restraint at issue was tailored to that need.  Had the PO let him in the house, there might have been destruction of evidence, which would trigger an exigency and allow the PO to enter w/o a warrant.  The court argues that what the PO did was less intrusive and so if the PO could have participated in a greater intrusion, they could have participated in the lesser intrusion.  Also, had they arrested him, they could not have searched the house and thus there evidence to arrest would have been thin (b/c only have wife’s testimony).  
C:  the Restriction was ok

PLAIN VIEW
Notes:  
· Don't get confused w/ phrase knowingly exposed to the public (Katz -- no reasonable expectation of privacy -- if knowingly exposed to the public -- so no search)
· Applies to seizure of evidence

SI1:  What is the plain view doctrine? 
RULE:  For the PO to seize items under the plain view doctrine:
· The PO must lawfully be in a position from which they can view particular items and gain physical custody over them
· Need warrant or exception to warrant requirement to enter, can’t trespass to get item
· Can’t enter b/c sees coke
· However if knock and D sees cop -> exigency created
· There is PC to believe that the evidence in plain view is contraband or related to a crime.

Notes:
· If the PO does not have legal authority to be where he is then any seized evidence is the FOPT.

Application – plain view
NY v. Class (legal authority to be there)
F:  Class was stopped by NYC PO for speeding and a cracked windshield (both traffic violations under state law).  When he was stopped he got out of his car and the officers opened the door to look for the VIN which is found on the left doorjam in older cars.  It was not there, so the PO reached into the car to move some papers that obscured the area of the dashboard where the VIN is located on later models.  In doing so, the officer saw the handle of a gun protruding from underneath the drivers seat.  The PO seized the gun and was convicted of a state-law weapons offense. 
A:  Class had no reasonable expectation of privacy in the VIN which is required by federal law to be placed in the plain view of someone outside the car b/c the PO could not see the VIN from outside the car and b/c the driver had exited the car, it was con permissible for the officer to enter the car to the limited extent necessary to uncover the VIN. (legal authority to be there). The PO could seize the gun b/c under the plain view doctrine the officer saw the gun from a position he was authorized to be and from which he could legally gain physical control over. 
C:  Seizure okay b/c in plain view

Horton v CA (discovery does not need to be inadvertent)
F:  A coin collector was robbed in an armed robbery.  The collect identified the pl b/c of his distinctive voice.  The PO investigated and determined that there was pc to search Horton’s home for the proceeds of the robbery and the weapons used.  The affidavit for search only described the weapons and proceeds but the warrant only authorized the search for the proceeds but not weapons.  When the PO went to search the place he discovered the weapons in plain view and seized them as well as the San Jose Coin Club ad brochure and a few items of clothing that had been identified by the V.  The seized evidence was not inadvertent (not unintentional).
A:  The court holds that the PO’s state of mind is irrelevant.  All that matters is that 1) the PO are legally in the house and can seize the objects without any additional intrusion and 2) there is PC to believe that stuff is contraband or related to a crime.  The evidence were discovered and it was immediately apparent that they were incriminating.   He had PC not only to obtain a warrant to search for the stolen property but also to believe that the weapons and handguns had been used in the crime he was investigating 
C:  the search was authorized by the warrant and the seizure by the plain view doc.

Application – not plain view 
Arizona v. Hicks (need PC that stuff is contraband and can’t engage in further intrusion to obtain PC)
R:  PC is required to invoke the plain view doctrine
F:  A bullet was fired through Hicks floor and injured the man in the apt below.  The PO came to Hick's apt and searched for a shooter, other victims and for weapons (can do this b/c of exigency).  They found and seized three weapons.  They also saw a stocking cap mask and then noticed expensive stereo components which seemed out of place in the poor looking apt.  The PO expects that they were stolen and read and recorded their serial numbers.  In order to record the numbers he had to move some of the components including a Bang and Olfsen turntable.  The officer reported the serial number and was advised that the turntable had been taken in an armed robbery -- he seized it.  Hick’s wants to suppress the evidence of the serial number.  
A:  Suppressed b/c not in plain view until moved stuff.  The PO were legally in the home (b/c of the exigency) so had the PO obtained the serial number w/o moving the turntable then it would have been in plain view and could have been seized.  That would not have created an additional intrusion but here there was an additional intrusion to gain evidence that was not part of the originally reason for legally being on the premise. As a result, the moving of the equipment was a search - separate and apart from the search for the shooter, victims and weapons that was the lawful objective of the PO entry into the apt.  The search was not reasonable b/c to seize objects under the plain view doctrine, there needs to be PC that the evidence is contraband.  Here, the PO admit that they only had reasonable suspicion that the stereo was stolen which is not enough to invoke the plain view doctrine. 
C:  The seizure does not fall under plain view doc.
 
Ex:  Not lawful access 
F:  PO is standing in the street and they see a car in a driveway that they think is stolen.  However, they can’t see for sure, and they can’t grab it from where they are.  They cannot enter into the curtilage to see if it is stolen b/c they do not have a legal right to be there.  This is different from searches where a PO can view the curtilage from where he is lawfully standing but he can not grab it. 
 
AUTOMOBILES  
GENERAL RULE:  If the PO have PC for something (car, container) that permits a search of (car, glove compartment, container) with/without a warrant. 
· If the PO have PC for (either the container or car), then it permits them to search (either the container or car) with/without a warrant.

SI1:  What is needed for a PO to search a car?
RULE:  If the PO have PC that the car contains evidence or contraband, then it permits them to search the entire car) without a warrant.
· This includes a search of the whole car including the glove compartment, trunk, and any containers (locked or unlocked) and regardless of whether they belong to the driver or the passengers.

Application – PC for Car -> warrantless search of whole car
US v Ross
F:  Police had PC to believe that Ross was selling drugs out of the truck of his car.  They saw Ross driving the car, stopped the car and arrested him.  They conducted a warrantless search of the car, and found a brown paper bag.  Inside were a number of glassine bags containing a white powder which was heroin.  
A:  Key aspect was that the police had PC that extended to the entire car, rather than being limited to a particular container that happened to be located in the car.  Since the PO had PC for the whole car, they could search the whole car including any containers without a warrant.  Ross held that the permissible scope of a warrantless car search is defined by the object of the search and the places in which there is probable cause to believe that it may be found.
C:  The scope of the warrantless search of a car is not defined by the nature of the container in which the contraband is hidden but is defined by the object of the search and the places in which there is probable cause to believe that it may be found. 

Carroll v. US (can warrantlessly search b/c belief of contraband)
F:  Prohibition agents found a car on the highway between Detroit and the Grand Rapids that they believed to be bootleggers.  The agents stopped the car and searched w/o a warrant.  They found 68 whiskey bottles and gin bottles in the upholstery
C:  The court ruled that no warrant is required to search a car, ship, wagon b/c they are moveable and so it is not practical.  The mobility of these things function like an exigency so as long as there is PC that there is illegal liquor in the car the search is okay.  This rule included containers in the car b/c tore up the seats to look for the bottles. 
 
Chambers v. Maroney (can move car to safer place and then warrantlessly search if PC of  evidence of a crime)
F:  The police stopped a car based on probable cause that its occupants had just committed a late night armed robbery.  The police arrested the suspects and drove the car to the police station.  They conducted a warrantless search of the car and found two handguns and other evidence of the crime.  
A:  Under carroll the car could have been searched immediately upon being stopped and the car could have been immobilized while the police awaited issuance of a search warrant so the decision to move the car to the police station before conducting the search was not unreasonable b/c it would have been potentially dangerous for the police to conduct the search on a dark street in the middle of the night
C:  b/c the po had PC to conduct the search and b/c they behaved reasonably in dealing w/ the car's mobility the search was valid under the 4 a 
  
Wyoming v. Houghton (a search of a car includes searches of all containers within regardless of ownership)
F:  Patrol officer stopped a car for speeding and driving w/ faulty break lights.  David Young and his gf were in the front and Houghton was in the back. The po notices a syringe in David’s shirt pocket and went to get gloves from his car.  When he returned he asked Young to get out of the car and place the syringe on the hood.  When asked why he had it, David said to do drugs. The PO asked Houghton to id herself and she lied and gave a false name.  The PO found her purse and found her id and said that she was lying.  They also found a brown pouch (which she denied ownership of) and a black pouch which she said she owned.  The brown pouch at 60 ccs of meth and the brown one had 10 ccs (not enough to support a felony conviction).  The po also found fresh track marks on her arm and arrested her. 
A:  Since the is PC for the car b/c the officers have found evidence of drug use in the car, they can search the whole car including every passenger’s container inside.   Ross does not distinguish containers based on ownership.  Passengers have a reduced expectation of privacy with regard to the property that they transport in cars, which travel public roads.  So the degree of intrusiveness of this search upon personal privacy and personal dignity is diminished.  This is different then searches of a person’s body like in Ybarra and DiRe.  A search of the body is more invasive than a search of a container belonging to a passenger.  Also, the government interests are high b/c law enforcement would be impaired w/o the ability to search passengers belongings.  Car passengers are most likely involved w/ in a common enterprise w/ the driver and have the same interst in concealing the fruits or the evidence of their wrongdoing.  A passenger property rule would dramatically reduce the ability to find and seize contraband and evidence of crime b.c then the passenger can claim ownership of everything in the car to avoid a search of the containers of the car. 
C:  PO w/ PC to search a car may inspect passengers belongings found in the car that are capable of concealing the object of the search. 
Prof:  The problem w/ this rule is that a person has a reasonable expectation of privacy in her purse.  Here, the law is extending the PC for the car to the passengers stuff but the reason for the police stop has nothing to do w/ the passenger.  The impetus for the PC for the car was the guys syringe but that has nothing to do with the passenger or her purse yet it authorizes a search of her stuff that she has sought to hide from public view in her purse.

Application – Can’t Search
U.S. v. DiRe (need individualize PC to search each person in the car). 
F: DiRe is passenger and informant in back says DiRe not in the deal.
C:  Since there is no PC for passengers b/c there is no reason to think that he is engaged in the crim activity.  However, in Pringle since the drugs are in the back seat there is PC that any of the three of them, or all three of them have ownership of the drugs so now there is individualized PC for all three guys in Pringle.
C: searches of passengers clothing were not included w/ a lawful car search but that a passengers purse is included w/in a lawful car search. 

SI2:  What is needed for a PO to search containers?
CONTAINER OUTSIDE CAR RULE:  If the PO have PC that the container then it permits them to search the container with a warrant.
CONTAINER INSIDE CAR RULE:  If the PO have PC for the container then it permits them to search the container without a warrant.

Application – need warrant
US v. Chadwick (need warrant to search a container outside a car)
F:  Fed agents had pc to believe that a locked footlocker being transported by a train passenger contained pot.  They waited until the suspect disembarked the train and placed the footlocker on the trunk of a car.  Then before the car was even started they arrested the driver, the suspect and his traveling companion.  The car and the footlocker were brought to a fed building and searched w/o warrant revealing a large quantity of pot. 
A:  The auto exception is based only on the inherent mobility of the car and the diminsihed expectation of privacy that surrounds a car.  None of these ch apply to a footlocker which is intended as a repository of personal effects and which expectations of privacy are substantially greater than in an auto.  Also compared to a car, smaller containers can be secured more easily while waiting a warrant 
C:  the PO should have maintained custody of the footlocker until they could obtain a warrant and search it 

Application – no warrant needed
CA v Acevedo (PC for container in car, can search container only)
F:  Santa Ana police dept got a call from a fed drug enforcement agent in Hawaii.  The agent told Colema that he had seized a package containing pot that was to be delivered to Santa Ana and that it was going to go to Daza at 805 West Stevens Ave.  The agent sent the package to Coleman instead and then Coleman was to take the package to the Fed Express office and arrest the person who arrived to claim it.  On Oct. 29 Daza got the package and drove to his apt on West Stevens.  Later that day Daza left the apt and dropped the box and paper into a trash bin. 
Coleman went to get a search warrant.  At 12:05 - the officers saw George leave the apt carrying a knapsack which was half full - they stopped him as he was driving off, searched the knapsack and found 1.5 pounds of pot.  At 12:30 pm Acevedo arrived and entered Dazas apt.  He stayed for 10 minutes and then left carrying a brown paper bag that looked full.  The bag was the size of the fed ex package.  Acevedo walked to a silver Honda and placed the bag in the truck and started to drive away.  Fearing the loss of evidence, the police stopped him opened the trunk and got the pot.  
A:  The PO have PC to believe that the paper bag in the car's trunk contained pot, this allows for a warrantless search of the paper bag.  However, the PO would not have been able to search the bag w/o a warrant had Acevedo been walking down the street with the paper bag.  Acevedo changes Chadwick by limiting Chadwick to containers outside of a car.  Once the container is in the car, a warrant is no longer needed b/c of the car exception (cars mobile and have a lesser expectation of privacy).  However, the PO can only search the container and not the whole car.  The PO can only search what they have PC for. 
C:   If PC for container in car, then can search container w/o warrant
 
NOTE:  Can make argument that since Acevedo put the container in his car there is now PC to search the entire car b/c it begins to look like Ross (selling pot out of car). However, this argument could not be made if the PC for the container is that it contains documents of securities fraud b/c most likely there is not more evidence of the security fraud documents elsewhere in the car. 

SI3:  Are mobile homes cars?
RULE:  Moblie homes are cars and subject to the automobile exception. 

Application
CA v. Carney
A: there is a lesser expectation of privacy resulting from its use as a readily mobile vehicle.  
C:  Mobile home triggers automobile exception which means can search w/o warrant
 
ARRESTS
SI1:  What is needed to arrest someone in public?
RULE:  To arrest someone in public, the PO don't need warrants for arrest, just PC that they have committed any offense, even a minor one.
· The subjective state of the PO during the arrest is irrelevant as long as there is PC

Application – PC can arrest
US v Watson (tipster gave pc)
F:  a tipster told the postal service that Watson had stolen credit cards.  The tipster arranged to meet w/ Watson at a restaurant.  At the restaurant, the tipster signaled the inspectors that Watson had stolen credit cards.  They arrested Watson w/o a warrant b/c they were authorized to do so by statute of the US postal service.  They found no cards but did search is car nearby w/ Watsons permission and found two stolen credit cards under the floor mat. 
A:  Arrest was not invalid b/c it was executed w/o a warrant b/c he was performing his duties under the laws of the US and under PS statute and could arrest if he had PC to believe that a person to be arrested had committed or is committing a felony.  Here his arrest did not violate the 4th a and as a result the consent to search his car was not the product of an illegal arrest. 
C:  Can arrest w/ PC and no warrant

Atwater v Lago Vista (PC that person committed an unjailable minor offense)
F:  Atwater was stopped for not wearing a seatbelt nor having her 3 yr old and 5 yr old wear one.  When the officer approached he yelled something like -- we've met before and you're going to jail.  She did not have her insurance b/c her purse was stolen the day before.  Her children were crying and she asked to drop them off at a friends house but the police said no but luckily one of her friends arrived and took the kids. Then she was handcuffed and placed in his squad car and driven to the police station where she had to remove her shoes, jewelry and eyeglasses and empty her pockets.  She was then placed in a jail cell for 1 hr - taken to a magistrate and released on bail. 
A:  Here the arrest was reasonable b/c just need to have PC that any crime has been committed.  The court decided to have a bright line rule so that there would not be litigation for each arrest.  The governments desire to have a functioning criminal system outweigh her interest or the interests of a passenger.  Here the PO had a reasonable belief that she had committed a crime in his presence.  The execution of the arrest was ok b/c it was no more harmful to privacy or physical interests than the normal arrest.  The arrest was not made in an extraordinary manner because arrests involve a lot of intrusions.  So being handcuffed and locked up is all part of an arrest. It might have been embarrassing and inconvenient but not so extraordinary to violate the 4a.
C:  Arrest ok b/c PC for a traffic violation

Whren v US (subjectively does not matter why PO arrested as long as they have PC)
F:  The PO allegedly used the traffic stop pretextually and were doing racial profiling.  
R:  Ct held that a police officer's motive for making traffic stops does not affect the con of the stop so long as there was pc to believe that the traffic violation had occurred 
A:  The court held that is does not matter why police arrest a person as long as there is PC.  The law does not care about the PO’s subjective state of mind or what they think as long as there is PC that a crime has been committed.  Ct believes that police need clear rules to do their jobs and be able to make quick decisions.
C:  Can arrest w/ PC even if subjectively motivated by racial bias. 

SI1:  What is the scope of an arrest w/o a warrant?
RULE:  A d arrested w/o a warrant and held in custody must receive w/in 48 hrs a magistrates determination that his arrest met the probable cause standard otherwise the seizure will become unreasonable.
· 48 absolute flat max but something less than that might also be unreasonable
· ex: go in front of a mag found no PC and then still held after

Application
Country of Riverside v McLaughlin
A:  Can prove violation of 4 a if unreasonable delay are delays for:
· The purpose of gathering additional evidence to justify the arrest
· Motivated by ill will ag the arrested ind 
· Delay for delay's sake
Unavoidable delays:
· Transporting arrested person from one facility to another
· Handling late night bookings where no magistrate is readily available 
· Obtaining the presence of an arresting officer who may be busy processing other suspects or securing the premises of an arrest
· Other practical realities

SI2:  What is needed to arrest someone in their home?
RULE:  To arrest someone in their home, the PO need PC and an arrest warrant.  To arrest someone in a third party house need an arrest warrant and a search warrant that shows you have PC to believe the suspect is at the house of the third party.
· Or they can wait until you walk outside your home
· The warrant only authorizes a search to arrest that person, no other evidence can be found using that warrant. 

Application
Payton v NY (need warrant to arrest in home)
F:  The ct struck down a NY statute that authorized warrantless entries into private homes for the purpose of making felony arrests.
A:  If warrants were necessary to look for property in a private home, warrants should be necessary to look for ppl as well. Or they can wait until you walk outside on the sidewalk.  Also, the PO can't get an arrest warrant, wait until the suspect is not home and then break in inorder to search the home using the warrant as authority to enter. 

Steagald v. US (need warrant to arrest someone in another’s home – and can only search for them and nothing else.)
F:  Po had an arrest warrant for Lyons and they were told that the was at Steagalds house.  So the police searched the house and did not find Lyons but did find a lot of coke.  
A:  A warrant authorizes the PO to do certain things.  Here the warrant was issued b/c the po had pc that Lyons had committed a felony - so the warrant allowed the po to seize lyons.  The PO did more than seize lyons, they relied on the warrant to enter the home of a third person based on the belief that lyons was there.  But that belief was never subjected to judicial scrutiny.  So the warrant protected Lyons from unreasonable seizure it did not protect pl's privacy interest in being free form an unreasonable invasion and search of his home. The search of pls home was no more reasonable from the pls perspective than it would have been if conducted w/o any warrant -- so since warrantless searches of homes are impermissible absent consent or exignet circ -- there was a 4 a violation.
C:  Need a search warrant for Steagald’s home to search for Lyons.
 
SEARCHES INCIDENT TO ARREST

SEARCHES INCIDENT TO ARREST AND PEOPLE
SI1:  What can the PO search when a person is arrested?
BRIGHT LINE RULE (no balancing):  Once arrested the PO can search that person, anything on them (purses, pockets, people, etc.) and the area w/in his immediate control (grab-able area) meaning the area in which they can reach to grab weapons and destroy evidence (including draws and tables)
· Can’t search any other rooms or draws or containers outside the grab-able area.  
· If arrest reasonable then search is reasonable.
EXCEPTION - BRIGHT LINE RULE:  PO can perform a protective sweep w/o a warrant when they have an articulable suspicion that there are other people in the home. 
· Limited search circumscribed by the need (safety, can’t look for evidence but if in plain view can seize):
· can't look in draws for dangerous ppl 
· can look in closets and scan rooms adjoining the area of arrest from where an attack can be launched.
· Once you find them can frisk them under terry
· Articulable suspicion:  not a hunch based on evidence that you can say out loud (actual facts)
· Ex: the suspect said “run run” 
· Less than PC or reasonable suspicion

Application – within the scope of search incident to arrest
US v Robinson (can search a person and containers on them)
F:  PO stopped a Cadillac based on reliable info that the driver operating license had been revoked.  All three occupants exited the car and the officer arrested Robinson.  The po searched Robinson, felt a package the contents of which he could not id in his pocket. He removed the package/container (a crumpled cigarette packet) and found 14 capsules of heroin.  
A:   Here the PO did not need a warrant for arrest b/c not in private home and had PC.  Once Robinson is arrested the police can search his person including his pocket b/c it was on him. It does not matter that the search is not for evidence of the crime of arrest.  So even though the justification for the search incident to arrest is to find weapons or prevent the destruction of evidence, the authority to search incident to an arrest does not depend on the probability that weapons or evidence will be found.  Here the intrusion was reasonable and so a search incident to arrest needs nothing additional b/c an reasonable arrest authorizes the search of a person w/o more (no need to say that they PO has reason to believe that he would find a weapon or evidence). 
C:  A reasonable arrest (one where there is PC) authorizes a search of the person.

Maryland v. Buie (protective sweep)
F:  Following armed robbery by two men, police arrested defendant in his home after defendant came up from his basement.  A PO conducted a protective sweep of the basement in case there was anyone else there and found, in plain view, a sweat suit like the one worn in the robbery for which defendant was arrested.
A:  The court held that the arresting officers were permitted to take reasonable steps to ensure their safety after, and during, the arrest, and that interest was sufficient to outweigh the possible intrusion. The Court found that no search warrant was required and that officers could, as a precautionary matter and without probable cause or reasonable suspicion, look in spaces immediately adjoining the place of arrest from which an attack could be immediately launched. Beyond that, the Court held that there had to be articulable facts which, taken together with the rational inferences from those facts, would warrant a reasonably prudent officer in believing that the area to be swept harbored an individual posing a danger.

Virginia v Moore (can arrest and search a person even though the arrest is invalid under state law)
F:  Moore was stopped b/c he was driving w. a suspended license. This is a misdemeanor in Virginia and is punishable by a year in jail and a fine of 2500.  The officer searched Moore and found that he was carrying 16 grams of crack coke and 516 in cash.  Under Vi law the cops should have issued a summons instead of arresting him b/c driving an a suspended license is not an arrestable offence.
A:  The evidence is admissible b/c once a person is arrested, they can be searched.  The arrest itself is valid b/c there was PC that a crime had happened.  A state law can limit what an arrestable offense is but cannot not use the 4A exclusionary rule to do so.  So even though the arrest is invalid under state law the arrest and the search are valid under federal law.   As a result, there is no 4A violation there is a state law violation.  The remedy for a 4A violation is exclusionary rule the state remedy for a violation of its own law is something else but not the exclusionary rule. 
C:  There is no violation of the 4A – the search is valid and the exclusionary rule does not apply

Application – exceeded scope of search incident to arrest
Chimel v. CA (cannot not search whole house incident to arrest only the grab-able area)
F:   The PO had warrant for arrest of Chimel for robbing a coin shop.  The PO knocked, identified themselves, and he was not home but his wife let them in and they waited 10-15 min.  Then he came home.  They arrested him.  They asked for permission to look around and he said no so then they said that on the basis of the lawful arrest the po could conduct the search.  There was no search warrant.  They searched the house and the pl's wife went along and they looked through all three rooms of the house including the attic, garage and small workshop.  They opened draws and removed contents for approximately 45 min to an hour. 
A:  The court held that the PO could not search his house.  The reason for a grabable area search only is that the arrestee might reach in that area to grab a weapon or evidentiary items.  However, there is no justification for searching the whole house or draws and containers not in the grabable area.  The PO would need a search warrant for the whole house to do this.  Here the search went far beyond the pl’s person and the area from w/in which he might have obtained either a weapon or something that could have been used as evidence against him.
C:  Cannot search non-grabable areas incident to arrest. 
 
SEARCHES INCIDENT TO ARREST AND CARS
· Passenger compartments incident to arrest in car (Chimel/Belton/Gant)
· Inventory Searches

SSI1:   What can a PO search in a car incident to arrest?
BELTON RULE: When the arrestee is unsecured and w/in reaching distance of the passenger compartment at the time of the search, the PO may, incident of that arrest, search the passenger compartment of that car, including examining the contents of any containers found there but not the trunk.
· Passenger area – where ppl sit – van is hard hypo

GANT RULE:  When the arrestee is completely secured and poses no threat, the PO can only search the passenger area of the car when they believe there might be evidence of the crime in the car.  However, if they find evidence in the passenger compartment now they have PC for the car (under Ross) and can search the whole car including the trunk.
· This means cannot search passenger area of car when recent occupants violation was:
· speeding violation
· suspended license
· seatbelt violations

Application – can search passenger area incident to arrest
New york v. Belton (can search passenger compartment incident to arrest)
F:  Belton was pulled over for speeding when the po saw a small amt of pot on the floor.  He arrested Belton.  Then the officer search the passenger compartment and the inside pocket of a jacket on the back seat and found coke.  Here the PO are searching containers in the car.
A:  The PO can search the areas of the inside of the car – anywhere passengers sit incident to arrest.  This case extends Chimel to cars and says that the whole passenger area is the grabable area.  
Prof:  This can still be expanded to a Ross search of the car b/c now the PO have PC for the car b/c they saw the pot on the floor and so now Ross says they can search the whole car including containers and the trunk.  A Ross search of the car would allow the PO to search more areas of the car then a Belton search.  However, a Belton covers more times b/c its every stop.  
 
Thornton v. US (can search passenger areas when arrestee is recent occupant of car but changed by Gant)
F:  Pl was driving and slowed down to avoid driving next to a cop.  The cop ran a check on the pl and noticed that his tags did not match the car the tags were on.  He followed the car into a parking lot and saw the pl leave his car.  The cop accosted the pl and asked him for his drivers license.  He told him that the licence tags did not match the car he was driving.  He noticed that the guy appeared nervous and was rambling and licking his lips and sweating.  The cop asked pl if he had drugs and the pl said no.  Then the cop asked if he could pat down the pl and the pl said yes.  The cop felt a bulge in his left front pocked and again asked if he had drugs.  The pl said yes and reached into his pocket and got 3 bags of pot and a large amt of crack cocaine.  The pl was arrested and placed in the back of the cop car.  Then the cop searched the car and found a gun.  The pl challenged the use of the gun in his trial..
A: The arrest of a person who is next to a vehicle present identical concerns regarding officer safety and the destruction of evidence as the arrest of one who is inside the car.  An officer may search a suspects vehicle under Belton only if the suspect is arrested.  In either case the officer faces a highly volatile situation it would make no sense to apply two different rules to the same situation.  It does not matter that Thorton was in the back of the PO car and could not reach the weapon in his car b/c the courts want a bright line rule in this area and the court does not want to tell PO to not put arrestees in the back of a PO car just so that the PO can search the arrestee’s car.   When this is changed by Gant, it is still an acceptable car search b/c there could potentially be evidence of his crime (drug use) in the car.
C:  Can search the car of a person who is arrested just after he leaves his car to look for more evidence of the crime.

HYPO
F:  Car traveling erratically and at excessive speed and fell into a shallow ditch.  The drivers side of the car was left open and Long was asked for his DL at first failed to respond but then did and then asked for reg and at first failed to respond -- seemed under the influence of something.  Long walked towards his car and the PO saw a large bottle of vodka on the floorboard.  PO arrests driver.  Then they shined a flashlight into is car to search for other weapons and saw something protruding from the armrest on the front seat. The pouch contained pot. 

A:  The PO could search the car b/c this is a search incident to arrest.  The PO could do a Belton search of the passenger compartment (not trunk) b/c he is not yet contained and has actual access to the inside of the car aka wingspan.  They also can do a Thorton and Gant search if believe the car has evidence of the crime of arrest. 

Application – Can’t search
Arizona v. Gant (no evidence of crime – suspended license in car and not in arms reach of weapons in car so no searach).
F:  Po got an anonymous tip that a 2524 North Walnut Ave was being used to sell drugs.  The PO knocked ans asked to speak to the owner.  Gant answered and said the owner was not home.  The PO ran Gant’s drivers license and it came up that there was a warrant for his arrest for driving w/ a suspended license.  Later the officers recognized his car when it was entering the driveway.  He parked at the end of the driveway, got out of his car, and shut the door.  The PO called to Gant and they met about 10-12 feet from Gants car.  The PO arrested Gant immediately and handcuffed him.  Gant was placed in the back seat of another cop car.  Then the two po searched his car and found a gun and a bag of coke.
A:  The court holds that Thorton went to far and by doing so gets rid of all rationale for the wingspan rule.  Belton does not authorize every search of a car incident to an arrest b/c that would untether the rule from the justifications underlying Chimel (to prevent danger or destruction of evidence).   However, can search the passenger compartment incident to a lawful arrest when it is reasonable to believe evidence relevant to the crime of arrest might be found in the car.   Here, Gant was not in a position where he could access weapons from this car and there would be no more evidence of his crime – suspended license – in his car.  As a result, the search is unreasonable.  The PO may search a car incident to a recent occupants arrest only if the arrestee is w/in reaching distance of the passenger compartment at the time of the search or it is reasonable to believe the vehicle contains evidence of the offense of arrest.  When these justifications are absent a search of an arrestees vehicle will be unreasonable unless police obtain a warrant or show that another exception to the warrant requirement applies. 
C:  Search unreasonable. 

Knowles v Iowa (no arrest – no search)
F:  Knowles was stopped for speeding and was issued a citation.  The PO searched his car and found a bag of pot. 
A:  This is an illegal search b/c there was no arrest.  The court holds that arrests are intrusive and a big deal, sometimes PO get shot during them, so the court allows a Belton search (further intrusion) when there is danger of PO injury or possibility of evidence of the crime.  However, if the PO don’t arrest a person, they cannot search which is a further intrusion.  Here, the rationale for Belton does not apply.  A routine traffic stop is a relatively brief encounter and the concern for officer safety might justify the additional intrusion of ordering a driver and passengers out of the car, it does not by itself justify the often considerably greater intrusion of a passenger area search.  Also, in a routine traffic stop there is no need to discover any additional evidence, the po have all the evidence they need. 
C: search not ok b/c no arrest
PROF:  The PO could have arrested him for speeding, placed him on the car and searched the car b/c it is now in his wingspan.  They could then find nothing and release him.  There is nothing wrong w/ this b/c there was PC for arrest and the PO don’t have to follow through with every arrest they make. 
 
SSI2:  Can the PO search the whole car under an inventory incident to arrest?
R:  PO can inventory your car. 
· One line on final as last resort
· Must do so reasonably
· Unreasonable if person is there asking for their car back while the PO are inventorying it.

Colorado v Bertine
F:  Bertine was arrested for driving under the influence of alcohol.  The police inventoried the van and the ct held that this inventory was permissible. 
A:  PO can inventory a person’s car b/c inventory procedures serve to protect an owners property while it is in the custody of the police to insure ag claims of lost, stolen or vandalized, property and to guard the police from danger.  This could be used when the PO might not have authority to do a Belton search b/c of Gant and can’t get a warrant to search the car.  They then can impound the car, inventory it and find the evidence (coke). 

THE REASONABLE SUSPICION STANDARD
Issue 1:  How does the level of evidence change what a PO can do?
· If PO has no evidence, cannot search or seize but can:
· questioning b/c mere questioning is not a seizure.
· The suspect can walk away and decline questioning
· Observe the suspect
· If PO has PC then can arrest and perform a search incident to arrest (person and wingspan)
· If the PO has something in between (more than a hunch but less than a fair probability), then the PO can terry stop and frisk
· Terry stops are still a seizure but less than arrest, lesser intrusion so justified w/ lesser amt of evidence.

Issue 2:  What is needed for a Terry Stop and Frisk?
RULE:  To Terry Stop need reasonable suspicion that the person is committing any crime.
· The stop can only last as long as the investigative need. 
RULE:  To frisk for weapons the PO needs RS that the person is armed and dangerous. 
· The frisk can only be a search for weapons 

Application - RS
Terry v. Ohio
F:  PO, McFadden was patrolling downtown Cleveland at 2:30 and saw two men that he did not recognize (Terry and Chilton).  The PO could not say what originally drew his attention to them.
He saw them stand on the street corner.  Then one of them would walk down the street, look in a store window and walk back to the corner.  Then after doing this 5-6 times a third guy came and they spoke briefly.  Then the third guy walked west on Euclid.  The two guys did their pace and check a few more times and then after 10-12 min walked off together to meet up w/ the third guy that had walked down Euclid.  At this point, the PO had become thoroughly suspicious (NOTE:  This is not PC b/c not enough inferences can be drawn to conclude that the suspects are engaged in or have engaged in criminal activity) and suspected them of scoping out the scene for a stick up.  He approached the 3 men and asked for their names.  They mumbled something and then he grabbed Terry, spins him around and patted him down.  He felt a pistol in Terry’s pocket, took the pistol, ordered all three men into Zucker’s store and order all three men to raise their hands ag the wall.  In his search he discovered another revolver on Chilton but nothing on Katz.   The PO only frisked the outside of their clothes.  All 3 men were arrested.   
A:  When the PO grabs Terry the encounter becomes a stop.  A STOP IS A SEIZURE b/c it is a non-consensual encounter, the person’s freedom is restrained and he can’t walk away.  When the cop patted down the outside of Terry’s clothes and jacket, that was a frisk.  A FRISK IS A SEARCH.   A PO can terry stop and frisk when they have RS b/c it is needed for effective crime prevention and detention.  Here the PO was using his legit investigative function - he saw their series of acts, each of them perhaps innocent in itself but which taken together warranted further investigation.  There is also a need for POs to protect themselves and so he could take steps to assure that the person with he is dealing is not armed w/ a weapon.  The search is a great intrusion on individual rights which is why a frisk is only justified if there is RS that the suspect is armed.  Here a reasonably prudent man would have been warranted in believing that the pl was armed and thus presented a threat to the po safety while he was investigating the suspicious behavior.  They were contemplating a robbery in daytime which usually involves the use of weapons.  Here the sole justification for the search was the protection of the po and others near by and thus it must be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs or other hidden instruments for the assault of the po. Here the po confined his search to that which was minimally necessary to learn whether the men were armed and to disarm them once he discovered the weapons.  He did not conduct a general exploratory search for whatever evidence of crim activity he might find. 
C:  The PO had RS to think a crime was going to be committed so could stop and RS that the suspect was armed b/c he was going to commit a crime mid day so could frisk.
 
SI1:  Is the seizure an arrest or a Terry stop?
RULE:  A terry stop needs to be brief and limited (the scope needs to match the investigative work needed).
· Fact specific analysis

Application – Terry Stop
U.S. v Sharpe (20 minutes under surrounding circ – stop)
F:  A fed drug agency and a highway patrol man in sep cars attempted to stop a pontiac and pick up truck on suspicion that the cars which were driving in tandem had contraband.  The Highway patrol pulled along Sharpe and signaled for him to stop.  As sharped did this the pickup proceeded down the road.  The DEA agent remained w/ Sharpe while the trooper chased the pickup.  The DEA radioed for assistance and when the officer arrived they joined the highway patrol man.  They smelled pot and searched the pickup and recovered a lot of pot.  20 min elapsed between the initial stop and the search.  
A:  A terry stop must match the circumstances.  Under these circumstances the 20 minute delay was reasonable.  Need to consider law enforcement purposes to be served by the stop as well as the time reasonably needed to effectuate those purposes.  Since the stop was a legally Terry stop the PO can use any evidence gained from the stop such as the pot odor.  The odor of the pot provided PC for the search and the car exception justified no warrant.
C:  the detention did not exceed the permissible scope of a terry seizure

Application - Arrest
Dunway v NY (arrest even if not told he is being arrested b/c taken to station, not told he could leave)
F:  Murder suspect was taken into custody w/o pc and although he was not told he was under arrest, he would have been physically restrained if he had attempted to leave.  He was q and made incriminating statements 
A:  This is an arrest which can’t be done w/ RS need PC.  Terry stops only apply to intrusions that fall short of those usually assoc w/ arrest.  Here the detention of the pl was in important respects indistinguishable from a traditional arrest.  The pl was not questioned where he was found but was instead taken to the police station, was not told that he could leave.  The mere fact that the pl was not told that he was under arrest, not booked and would not have a arrest record if the interrogation had proved fruitless does not make the pls seizure even roughly analogous to the narrowly defined intrusions invovled in terry.

Fl v Royer (15 minute but holding id, plane tickets and luggage – arrest)
F:  Royers appearance, mannerisms, luggage and actions fit the drug courier profile.  He had bought a one way ticket to NYC and checked in two suitcases, under the name of Holt.  The 2 detectives approached him and identified themselves as policemen working out of the sheriffs office and asked Royer if he had a moment.  Royer said yes.  They looked at his ticket and drivers license.  The ticket had the name - Holt and the DL had name Royer.  During the conversation - Royer became nervous and so the DEA had reason to suspect that he was transporting drugs.   W/o returning his airline tickets or identification (NOTE:  when po keep stuff -- look at to see if they are free to leave - the more stuff the PO have the more seized the person is) the detectives asked Royer to go to a room 40 feet away.  They asked for Royers permission to search and it took 15 min.
A:  When the PO ask for Royers id and ticket that is a stop.  The drug currier profile and the mismatched manes are enough RS for a stop.
However, then the stop ripened into an arrest b/c it lasted too long and for which RS is not enough.   This is more like an arrest b/c they have his luggage and ticket so it is more like an arrest.  

US v Place  (an hour and a half too long)
F:  po had suspicion that his two suitcases had drugs. Place refused consent to search which cannot be basis for thinking criminal activity.  The po seized the suitcase from laguardia to kennedy and took them to the airport.  The suitcases were sniff tested approx 90 min.  The dog reacted positively to one suitcase.  The officers obtained a search warrant for the bag and discovered coke. 
C:  the 90 min retention of the suitcases w.o pc violated the 4th a.  However terry would have allowed the po to detain the luggage briefly to investigate the circ that aroused his suspicion provided that the investigative detention is properly limited in scope. 

SSI1:  What can be the scope of the frisk pursuant to a terry stop/RS?
RULE:  The search incident to a terry stop can only be a search for weapons or hidden instruments that would harm PO or others, they cannot search for evidence of the crime.  
· Note – if there is RS for security fraud not RS for search.

RULE:  A terry stop of a person allows the PO to frisk the outer clothing and if they feel something that might be a weapon can seize it but if it feels like something else they can’t seize it UNLESS there is PC to know that it is contraband.

RULE:  A terry stop of a car allows the PO to:
· order the driver and their passengers out of the car.  
· to frisk the passenger if there is RS that he is armed and dangerous even though there is no RS that he committed a crime. 
· Search the areas of the car where a weapon can be placed or hidden if there is RS that the car is armed and dangerous.

PLAIN FEEL RULE:  Since a terry frisk is just a frisk for weapons not evidence, RS does not allow a PO to seize contraband.  Only PC will allow a PO to seize the contraband.

Application – Can do
Terry v. Ohio (frisk of person b/c RS they were armed)
F:  PO, McFadden was patrolling downtown Cleveland at 2:30 and saw two men that he did not recognize (Terry and Chilton).  The PO could not say what originally drew his attention to them.
He saw them stand on the street corner.  Then one of them would walk down the street, look in a store window and walk back to the corner.  Then after doing this 5-6 times a third guy came and they spoke briefly.  Then the third guy walked west on Euclid.  The two guys did their pace and check a few more times and then after 10-12 min walked off together to meet up w/ the third guy that had walked down Euclid.  At this point, the PO had become thoroughly suspicious (NOTE:  This is not PC b/c not enough inferences can be drawn to conclude that the suspects are engaged in or have engaged in criminal activity) and suspected them of scoping out the scene for a stick up.  He approached the 3 men and asked for their names.  They mumbled something and then he grabbed Terry, spins him around and patted him down.  He felt a pistol in Terry’s pocket, took the pistol, ordered all three men into Zucker’s store and order all three men to raise their hands ag the wall.  In his search he discovered another revolver on Chilton but nothing on Katz.   The PO only frisked the outside of their clothes.  All 3 men were arrested.   
A:  A FRISK IS A SEARCH.   A PO can terry stop and frisk when they have RS b/c it is needed for effective crime prevention and detention.  Here there is also a need for POs to protect himself and so he could take steps to assure that the person with he is dealing is not armed w/ a weapon.  The search is a great intrusion on individual rights which is why a frisk is only justified if there is RS that the suspect is armed.  Here a reasonably prudent man would have been warranted in believing that the pl was armed and thus presented a threat to the po safety while he was investigating the suspicious behavior.  They were contemplating a robbery in daytime which usually involves the use of weapons.  Here the sole justification for the search was the protection of the po and others near by and thus it must be confined in scope to an intrusion reasonably designed to discover guns, knives, clubs or other hidden instruments for the assault of the po. Here the po confined his search to that which was minimally necessary to learn whether the men were armed and to disarm them once he discovered the weapons.  He did not conduct a general exploratory search for whatever evidence of crim activity he might find. 
C:  The PO had RS to think a crime was going to be committed so could stop and RS that the suspect was armed b/c he was going to commit a crime mid day so could frisk.

Penn v Mimms (terry stop can order driver out of car for officer safety)
F:  D was lawfully stopped for driving w/ an expired license plate and ordered out of his car.   As the D emerged the po notice a large bulge under his sports jacket.  A frisk revealed the bulge to be a gun 
A:  It was the po practice to order all drivers out of the cars as a matter of course when stopped for traffic violation.  This is a precautionary measure to afford a degree of protection to the officer and it may be justified on that ground.  When the safety of the officer is at issue -- it is both legit and weighty ag the minimum intrusion of getting out of a car when the person is already stopped.

Maryland v Wilson (can order passenger out)
A:  Here there is a stronger case for the passenger’s privacy rights than the drivers.  There is pc to believe that the driver has committed a minor offense but not the passenger.  But as a practical matter, passengers already stopped by the stopped.  So the only change is ordering them out of the car is that they will be outside instead of inside a stopped car.  Outside of the car the passenger will be denied access to any possible weapon that might be concealed in the interior of the passenger compartment.
C:  Can order passenger out of car b/c they are already stopped.

Arizona v Johnson (can frisk passenger if have RS to believe that he is armed and dangerous) 
F:  three members of gang task force stopped a car b/c the plates revealed license suspended for a civil violation.  They were in a neighborhood assoc w/ Crip activity but they had no reason to suspect anyone in the car of gang related activity.  The officer saw johnson in the back seat.  He was wearing clothes assoc with the crips and carrying a scanner that is used to evade the police.  Johnson had no id but said that he had served time in prison for burglary and that he was from Eloy (home of a crips gang).  The officer wanted to ask questions to Johnson.  She asked him out of the car and patted him down and found a concealed weapon.  
A:  A temp seizure of driver and passengers ordinarily continues and remains reasonable for the duration of the stop.  The stop ends when there is no further need to control the scene and they inform the driver and passengers that they are free to leave. An officers inquires into unrelated matters do not convert the encounter into something other than a lawful seizure so long as those inquires do not measurably extend the duration of the stop.

Michigan v. Long (can protective sweep car if think its armed) – ex of RS but prof says can also be PC
F:  Car traveling erratically and at excessive speed and fell into a shallow ditch.  The drivers side of the car was left open and Long was asked for his DL at first failed to respond but then did and then asked for reg and at first failed to respond -- seemed under the influence of something.  Long walked towards his car and the PO saw a large hunting knife on the floorboard.  Po stopped and patted him down (terry stop) and found no weapons.  Then they shined a flashlight into is car to search for other weapons and saw something protruding from the armrest on the front seat. The pouch contained pot.  He was arrested for possession of pot. 
A:  Here he is not yet arrested so the PO can't do a Belton search.  The hunting knife not PC to search car b/c it is not a crime to have a knife or in some jx a gun.  Having a weapon is not illegal, and so to search a car need PC of a crime but can draw the inference that the car is armed and dangerous and do a protective sweep of the car. 

Application – Can’t do
Minnesota v. Dickerson (no squishing rule) 
F: During a terry frisk the po feels an item that he believes is contraband.  The PO knew the object was not a weapon and then squeezed and manipulated the object in an effort to ascertain its ch, the squeezing and manipulating provided the po w/ pc to believe that the item was a lump of crack.  
A: A plain feel seizure, like a plain view seizure, must be based on pc.  The feel that leads to pc is narrowly circumscribed so the PO can’t squeeze and feel the contraband if he is not sure what the thing is.  He needs to have PC upon plain feel.  This squeezing and squishing exceeded the scope of a legit frisk for weapons, the ct held that the seizure was illegal.

SI2:  Is there RS?
RULE:  RS must be justified at the inception that there is reasonable suspicion that a criminal activity is about to occur based on all the circumstances observable to the PO.  There must be specific and articulable facts which taken together with rational inferences from these facts, reasonably warrant the intrusion.  There needs to be more than a hunch of criminal activity.
Sub-rules:
· If there is an anonymous informant must have predictive information that is then corroborated, just a description of the suspect is never enough
· Headlong flight and high crime area is enough
· High crime area alone is not enough
· Fitting a profile is enough
· Subjective beliefs of the PO irrelevant

Application – RS based on all the circumstances
U.S. v Sharpe (driving in tandem then one car takes off- enough for RS)
F:  A fed drug agency and a highway patrol man in sep cars attempted to stop a pontiac and pick up truck on suspicion that the cars which were driving in tandem had contraband.  The Highway patrol pulled along Sharpe and signaled for him to stop.  As sharped did this the pickup proceeded down the road.  The DEA agent remained w/ Sharpe while the trooper chased the pickup.  The DEA radioed for assistance and when the officer arrived they joined the highway patrol man.  They smelled pot and searched the pickup and recovered a lot of pot.  20 min elapsed between the initial stop and the search.  
A:  This is a terry stop and the court said that the PO had enough evidence for the stop.

Michigan v. Long (seeing a knife is RS of armed and dangerous)
F:  Car traveling erratically and at excessive speed and fell into a shallow ditch.  The drivers side of the car was left open and Long was asked for his DL at first failed to respond but then did and then asked for reg and at first failed to respond -- seemed under the influence of something.  Long walked towards his car and the PO saw a large hunting knife on the floorboard.  Po stopped and patted him down (terry stop) and found no weapons.  Then they shined a flashlight into is car to search for other weapons and saw something protruding from the armrest on the front seat. The pouch contained pot.  He was arrested for possession of pot. 
A:  Seeing the knife is enough for RS

U.S. v Arvizu (location, behavior and inferences)
F: A border patrol agent in So Az stopped a minivan w/ two adults and 3 children.  The agent suspected that the van might contain drugs.  The agent searched the van which had a 100 pounds of pot. 
A: Reasonable suspicion satisfied b/c
· The car was a minivan - used by smugglers 
· The van was driving along the dirt road used by smugglers and vacationers 
· The trip coincided w/ the pt when agents begin heading back to the check pt for shift change which leaves the area unpatrolled 
· When the vans driver saw the agent the van slowed down considerably  
· The driver of the van appeared stiff and his posture rigid
· The children in the back of the van waved at the agent in an abnormal pattern as if the children were being instructed 
· The children’s knees seemed to be propped up on something in the back of the van 
· The van was registered to an address near the mexican border notorious for smuggling ppl and drugs

Application – anonymous tip
Alabama v. White (anonymous tip, predicted behavior and corroboration – close call)
F:  anonymous tip said that a lady would leave 235 C Lynwood Terrace at a particular time, in a brown plymouth w/ the right taillight lens broken, that she would got to Dobeys motel and would have coke inside a brown attache.  The police saw all this and saw her traveling on the road to the hotel and pulled her over.  
A:  This is not PC but RS so not enough for a full fledged arrest.  This is enough for RS b/c corroborated the tip w/ enough information.  Here there is an anonymous tip which predicts activity which is then corroborated by the PO.  However this is a close call b/c in Gates, the PO can draw more inferences of drug dealing.  Here, the tip is linking the criminal behavior to fairly innocent activity. 
C:  RS

Application – anonymous tip not enough
FL v. J.L. (anonymous tip describing only persons appearance not enough)
F:  PO got anonymous tip that a young black male at a particular bus stop wearing a plaid shirt was carrying a gun.  The PO went and saw three black males hanging there.  One was J.L. and he was wearing a plaid shirt.  The officers did not see a gun and JL made no threatening or unsusual movements.  The Officers told JL to put his hands up on the bus stop and frisked him and seized a gun from JLs pocket.  The other two were frisked but found nothing.  The PO had four things: black male, bus stop, plaid shirt, gun.  All the details were corroborated before frisk except the gun.   
A:  Here there was not RS.  They corroborated black male, plaid, bus stop before search but not enough b/c here the informant did not predict any activity and JL didn't do anything.  However, if the informant said that JL was going to go talk to a taxi cab driver and then JL went and did that then would be RS.  

What is the difference between JL and White?
White:  Anonymous tip gave description of woman and what she was going to do (drive on the freeway in a certain direction)
JL:  Just described the person. 

Application – Fleeing Suspect 
Illinois v Wardlow (fleeing suspect case)
F:  Nolan and Harvey (PO) working as uniformed officers in a special operations section of the Chicago PO dept.  They were the last of a line for 4 cars heading to investigate drug transactions in a heavy narcotics trafficking area.  Respondent was standing next to a building holding an opaque bag.  He looked at the officers and then fled. They immediately followed him, patted him down and squeezed the bag in his hand, it felt like a gun.  They opened the bag and found a gun and 5 rounds of ammunition 
A:  There is RS b/c in high drug area (alone not enough - but can't ignore reality of where they are - so part of RS inquiry) and headlong flight.  (Note:  can argue headlong flight or refusing encounter like Prof did for guy at military base.)  Terry/RS applies b/c it is a brief encounter on the street.  Here it was not just his presence in a high drug area that aroused suspicion but his unprovoked flight upon noticing the police.  Po saw nervous evasive behavior which is imp factor in determining reasonable suspicion.  
C:  RS
 
Profiling enough
Fl v Royer (name not matching/drug courier profile – enough for RS)
F:  Royers appearance, mannerisms, luggage and actions fit the drug courier profile.  He had bought a one way ticket to NYC and checked in two suitcases, under the name of Holt.  The 2 detectives approached him and identified themselves as policemen working out of the sheriffs office and asked Royer if he had a moment.  Royer said yes.  They looked at his ticket and drivers license.  The ticket had the name - Holt and the DL had name Royer.  During the conversation - Royer became nervous and so the DEA had reason to suspect that he was transporting drugs.   W/o returning his airline tickets or identification (NOTE:  when po keep stuff -- look at to see if they are free to leave - the more stuff the PO have the more seized the person is) the detectives asked Royer to go to a room 40 feet away.  They asked for Royers permission to search and it took 15 min.
A:  When the PO ask for Royers id and ticket that is a stop.  The drug currier profile and the mismatched names are enough RS for a stop. 

Arizona v Johnson (gang profile enough for RS) 
F:  three members of gang task force stopped a car b/c the plates revealed license suspended for a civil violation.  They were in a neighborhood assoc w/ Crip activity but they had no reason to suspect anyone in the car of gang related activity.  The officer saw johnson in the back seat.  He was wearing clothes assoc with the crips and carrying a scanner that is used to evade the police.  Johnson had no id but said that he had served time in prison for burglary and that he was from Eloy (home of a crips gang).  The officer wanted to ask questions to Johnson.  She asked him out of the car and patted him down and found a concealed weapon.  

US v Sokolow (drug courier profile)
F: a drug courier profile - D paid 2100 for 2 plane tickets from a roll of 20s , He traveled under a name that did not match the name of the telephone listed.  His original destinations was miami - source for drugs.  He stayed in Miami 48 hrs even though round trip flight from Hawaii is 20 hrs.  Appeared nervous during trip.  Checked none of his luggage

Whren v. US (subjective motivations irrelevant – that is the role of EPC)
F:  Evening 6/10/93 - plain clothes vice squad officers were patrolling a high drug area.  Their suspicions were aroused when they passed a dark pathfinder truck w/ temporary license plates and youthful occupants waiting at a stop sign.  The driver was looking down into the lap of the passenger at his right. The truck remained stopped at the intersection for an unusually long time (more than 20 sec).  The PO car made a u turn to head back towards the truck and the pathfinder turned suddenly to its right w/o signaling and sped off at an unreasonable speed.  When the po caught up w/ the car they approached the drivers door, id themselves as police and directed the driver, to park the car.  When the po got to the window he notices two plastic bags of what appeared to be crack cocaine in Whren's hands.  Pl ague that the stop had not been justified by pc or even RS, that the pl were engaged in illegal drug dealing activity or that the po asserted ground for approaching the car (to warn them about the traffic violations) was pretextual
A:  The officers subjective beliefs are irrelevant.  There should not be an objective officer standard b/c the ct would have to speculate about a hypothetical reaction of a hypothetical PO.  It does not matter if the PO were motivated by profiling/pretexts for 4A purposes b/c the standard is reasonableness.  A racial pretext does not render a seizure unreasonable.  It is an objective standard whether RS or PC exists.   As long as the stop was reasonable it was authorized.
C:  RS justifies the stop and search.

SI3:  Can the government force a person to identify themselves w/ RS? 
RULE:  A PO can ask for identification when the request has an immediate relation to the purpose, rationales and practical demands of a terry stop. 

Hiibel v Neveda 
F:  PO received a call that a man assaulted a wm in a red and silver GMC truck.  A po arrived to find the truck parked on the side of the road w/a  man standing next to it and a young wm inside.  The po observed skid marks behind the truck leading him to believe the truck had come to a sudden stop.  The state law said if stopped for a lawful reason then need to identify yourself.  The cop asked the man for id but the man refused to id himself.  The man began to taunt the officer by putting his hands behind his back and daring the officer to arrest him.  The po placed the man under arrest (Hiibel) for refusing to comply w/ Neveda's stop and id statute.  
A:  Here Hiibel was stopped for a reasonable cause and so no viol for 4 a which is unlike the PO just walking up to someone on the street and demanding identification.  The 4a does not require a suspect to answer qs but the source of that legal obligation arises from NV state law, not the 4 a. 
The NV statute satisfies the reasonable standard used in terry stops b/c the request for id has an immediate relation to the purpose, rationale and practical demands of a terry stop.  The law does not alter the nature of the stop itself, it does not change the duration or its location.  It is clear in this case that the request for id was reasonably related in scope to the circ which justified the stop.   
C:  It was okay b/c the statutory obligation to id himself did not arise until Hiibel was already suspected of crim activity

EXCEPTION ROADBLOCKS:NO EVIDENCE NEEDED/SUSPICIONLESS SEARCHES
RULE:  The po can engage in brief stops with zero individualized suspicion.  The roadblock must:
· Have a primary (not subjective) purpose that is legitimate and
· The purpose cannot be generalized crime control (detecting evidence of criminal wrongdoing)
· The government purpose must outweigh the intrusion on individual liberty OR
· A reasonable purpose is determined by looking at:
· The gravity of the public concern served by the seizure
· The degree to which the seizure advances the public interest
· The severity of the inference w/ individual liberty.
· the roadblock must be tailored to that purpose.

Application – Acceptable roadblock
US v Martinez-Fuerte (tailored to a problem where the problem is happening – border checkpts)
F:  PO establish a suspicionless roadblock at highway leading away from the Mexican border. 
A:   The PO can have suspicionless stopping of cars at permanent checkpts on a highway leading away from the mexican border b/c the need to make routine checkpt stops is great and the intrusion of 4 A rights is limited
Cf: Can't have a border patrol stop at 7th and fig b/c that is generalize crime control.  Border crossings doesn’t happen at 7th and fig but at the border.

State Police v Sitz (DUI and regularized scheme)
F:  Suspicionless roadblock for DUI.
A:  The stops were permissible due to the magnitude of the drunken driving problem and the states interest in eradicating it as well as the fact that unlike the random stops in Prouse, all cars were stopped at the roadblocks in Sitz.  
Diff from Edmonds:  all drunk driving violations are on the road.  That is the only time that the crime happens and the danger happens – on the road.  So the pressing need for road safety and the regularized manner in which the DUIs were done make the roadblock reasonable. 

Illinois v Lidster (tailored to special law enforcement concern)
R:  A special law enforcement concern will sometimes justify highway stops w/o individualized suspicion
F: A 70 yr old man was hit and killed by a car.  One week later the police set up a highway check pt designed to obtain more info about the accident from the motoring public.  As a car pulled up, a officer stopped the car for 10-15 seconds and asked the occupants whether they had seen anything happen there the previous weekend, and hand each driver a flyer.  Lidster was pulled over but swerved and almost hit one of the officers.  The po smelled alcohol on this breath and gave him a sobriety test and then he was arrested.  He is trying to exclude the evidence saying that it was obtained by an unlawful checkpt stop.  
A: This is a stop -- a stop is a seizure -- can't just drive through.  However, it is narrowly tailored and performed w/ guided discretion so the gov can do this.  It is tailored b/c the location was tailored to the location of the crime they were investigating.  The stops pri purpsoe here was not to determine whether a car's occupants were committing a crime, but to ask the cars occupants for their help in providing info about a crime in all likelihood committed by others.  Stop was to help police apprehend not the car occupants but others
C:  the police stops were reasonable and thus constitutional

Application – unacceptable roadblock
Delaware v Prouse (generalized crime control – license and registration checking)
C:  Ct did not allow random, suspicionless police stops of cars to check drivers license and registrations. This is just generalized crime control - so can't do this.

Indianapolis v Edmond (generalize crime control/search for drugs despite strict rules)
F:  Po set up checkpts to stop a predetermined number of cars. A officer approaches the car, tells the driver that they are being stopped at a drug checkpt and asks for the drivers license and registration.  Po looks for signs of impairment.  Conducts an open view exam of the car from the outside.  Narc dog walks around the outside of each stopped car.  An officer can search a car only with the consent or based on the approp quantum of particularized suspicion.  Officers must conduct each stop in the same manner until particularized suspicion develops and the officers have no discretion to stop any car out of sequence.  The total duration of stop is 5 min or less.  
A:  Here the primary purpose is drug interdiction, which is just generalized crime control.  General interests in crime control not enough of a justification for suspicionless stops.  If this were allowed it would violate the fundamental idea that intrusion into liberty and freedom needs evidence of wrong doing.  Instead, PO could construct roadblocks for almost any conceivable law enforcement purpose and stops/searches would become a routine part of every day life.  Instead, the suspicionless roadblock must be constructed for a purpose and then the location of the roadblock needs to be tailored to that purpose.  For example, an appropriate tailored roadblock set up to thwart an imminent terrorist attack or to catch a dangerous criminal who is likely to flee by way of a particular route.  
C:  Drug interdiction – generalized crime control – can’t have suspicionsless roadblock.
 
H1:  Any generalized crime control going on in car 
A1:  Is not enough to give seizure authority

H2:  What about looking for ppl w drugs?
A2:  -Edmonds --says no can't do it 

H3:  What if  set up roadblock to catch ppl driving while high?
A3:   Sitz says can roadblock for driving under the influence of drinking - that is ok gov interest so if the gov interest is big enough can do and DD is a huge problem but driving under drugs might not be a big enough interest to justify the intrusion.  

H4:  At roadblock, and look at PO and meet his eyes.  The driver makes an immediate U-turn.
A4:  Warlow - says under certain circ refusal to encounter can give rise to RS but also can argue the other way no RS just making a turn on Wilshire.  

EXCEPTIONS TO 4A: Consent	
RULE:  If the PO ask if they can search and the person gives their voluntary consent the PO don’t need any evidence to search.
KEY  - voluntariness
 
Application
Florida v Bostick (leading case – free to decline encounter on bus)
F:  Two cops got on a bus from Miami to Atlanta in Ft Lauderdale.  At a stop over, the police get on the bus.  One of the POs has a bag which is commonly known to hold a pistol.  They picked out the D and asked to inspect his ticket and id.  They matched.  Then they told him that they were cops looking for illegal drugs and asked to search his luggage, “May we search your luggage”.  They told him that he could refuse consent but he consented anyway.  The PO found contraband.  
A: The PO asked to search the bag so the resolution of the issue of whether Bostick was seized was essential to whether his consent was voluntary.  Here, the court found no seizure and thus his consent was voluntary and thus the court did not need to exclude the fruits of the POs search. 
C:  No seizure 
 
SI1:  What is needed for consent to be valid?
RULE:  For consent to be valid it must be the product of an essentially free and unconstrained choice by its maker. 
· Need absences of express or implied coercion (will overborn and capacity for self-determination is critically impaired). 
· don’t need knowledge of right to not consent (different than 5A)
· totality of the circumstances determination
· taking into acct the subtly coercive police qs 
· vulnerable subjective state of the person who consents 
· ex:  min schooling, low iq, high on heroine, 

Application - voluntary
Schneckloth v Bustamonte (congenial relations at terry stop – no coercion)
F:  At 2:40 am PO stopped Pl's car b/c his one headlight and license plate light were burnt out.  6 men were in the car (Joe Alcala, Bustamante and Gonzales were in the front and 3 in the rear.).  Gonzalez was driving but could not produce a license.  Po asked if any had id and Alcala only produces a license.   After all 6 stepped out of car, PO asked Alcala if he could search the car.  Alcala said, "Sure go ahead" they found three crumpled up checks that had been prev stolen from a car wash.  
A:  The court holds that for consent to be valid there needs only be the absence of coercion.  There does not need to be knowledge of the right to refuse the search.  The court differentiates the 4A consent from the 6th A RTC.  In the RTC the court says that waiver of rights needs to be informed b/c in the adversarial process the D needs to know what they are giving up.  However, in the 4A consent to search, it is part of the routine PO investigation so it is not a waiver of a known right but consent to a routine procedure.  If the state had to prove knowledge each time the PO might stop asking for consent which is an efficient way to uncover illegality.   Unlike the other rights that require waiver, the 4a is concerned w/ right to privacy not the right to a fair trial. 
Here, at this terry stop, there are no signs that there will is being overborn or inherently coercive tactics - either from the nature of the police questioning or the environment in which it took place.  The situation is congenial and they are free to drive away.  However, once ppl are arrested it is harder to find voluntary consent b/c arrested in back of cruiser - not b/c bright line rule but under those circ seems coercive. 
C:  Consent was voluntary even w/o knowledge of right to decline and the fact that they were already seized.   Note:  Seizure does not automatically invalidate consent. 

SI2: Who needs to give consent?
RULE:  Consent is valid when given by a third party whom the police reasonably believed to possess common authority over the premises, even when no authority existed.
3rd PARTY CONSENT DOCTRINE:  Everyone who has authority over the space  (from duffle bag to house) can consent to that search.
RULE:  A PO can’t search if there is a physically present inhabitant’s express refusal.
· But if the refuser is not there at that moment, they lose their right to refuse.
RULE:  Once a person gives consent and then they take it away the po can no longer search.

Application – valid consent
Illinois v Rodriguez (reasonable mistakes about authority okay)
F:  Gail Fischer was severely beaten and she said it was by Rodriguez.  She said that he was asleep in the apt and that she would go w. the cops to open the door.  She referred to the apt as "our apt" and said that she had clothes and furniture there.  It was unclear whether she indicated that she currently lived there or that she only used to live there.  When they arrived at the apt - she unlocked the door w/ the key and gave the PO permission to enter. They arrested Rodriguez and seized drugs in plain view
C:  This is a consented search b/c the PO reasonably believed that the gf had authority to consent to the search.  Reasonableness does not mean that the gov has to be factually correct in its assessment that she has authority.  

Matlock (person with authority can consent in the absence of the nonconsenting person)
F:  D was arrested in the yard where he lived w/ Mrs Graff and several others.  When the po went to the door, Graff admitted them and consented to a search of the house
C:  Matlock shows not only that a solitary co-inhabitant may sometimes consent to a search of shared premises, but that the reasonableness of such a search is in significant part a function of commonly held understanding about the authority that co-inhabitants may exercise in ways that affect each others interests

Application – invalid consent
Georgia v Randolph
F:  Scott and his wife Janet separated in May 2001.  She returned in July 2001.  On July 6 she complained of a domestic dispute and that Scott took their son away.  She also said that he was a coke user who had caused financial troubles for them.  Scott returned and explained that he had removed the child b/c he was scared that his wife might take the boy out of the country again.  He denied coke use and said his wife used drugs and alcohol. She said that there were items of drug evidence in the house and they asked for permission to search.  Scott said no.  She said yes.  She led the PO upstairs where they found a straw w/ powdery residue.  The po left the house to get an evidence bag and call the DA. The da said to stop the search and apply for a warrant.  When the po returned to the house - Janet w/drew consent and the police took the straw to the po station and the Randolph’s.  
A:  Once Janet w/drew her consent the PO have no more authority to enter the house.  However, here the court resolves the issue of what needs to happen when one person agrees to the search and the other refuses.  A person standing at a door of shared premises would not believe that one persons invitation was sufficiently good reason to enter when a fellow tenant stood there saying "stay out" A disputed invitation to enter gives a po no better claim to reasonableness in entering than the officer would have in the absence of any consent at all.  A co tenant acting on his own initiative may be able to deliver evidence to the police and can tell the police what he knows for use before a mag in getting a warrant. This case has no bearing on the capacity of the PO to protect domestic victims.  There is no question that the police have authority to enter a dwelling to protect a resident from domestic violence so long as they have a good reason to believe such a threat exists. 
C: When conflicting consents = no consent. 

SI3:  What is the scope of voluntary consent?
RULE:  When a person gives consent to search the PO can search all areas that a reasonable person would have thought they were giving consent to.   A person can also limit the area that they are willing to have the PO search. 

Application – valid consent
Fl v Jimeno (includes open containers when PO says “looking for drugs”- reasonable person thought consenting to)
F:  PO overheard a phone conversation where Jimeno appeared to be arranging a drug transaction.  Suspecting that J was in possession of drugs he followed his car.  When J failed to stop at a red light, he pulled J over and got consent to search the car.  PO found coke in a folded brown paper bag located on the floorboard. 
A:  Here the court hold that to determine if the search was reasonable the court must examine what a reasonable person would have understood by consenting to a car search. Here the PO informed J that he believed that J was carrying drugs and that he would be looking for drugs in the car. It is objectively reasonable to think that the consent to search included the containers of the car in which there might be drugs but not carpet samples. 

Application – not valid consent
State v Wells (not locked briefcase in trunk – can limit scope of consent)
F:  Person gave consent to search trunk but that did not authorize the PO to pry open a locked briefcase found inside the trunk 
A:  The court held that it is unreasonable to think that a suspect by consenting to a search of his trunk had agreed to the breaking open of a locked brief case within the trunk.  
Prof:  The PO can use how the person delimits the scope to get PC which would lead to permission to search.  Exs:  sweaty and nervous might not be enough but add things like high crime area, etc  

SI4:  If someone is lawfully seized, do they need to be told that there are free to go before they can give voluntary consent?
RULE:  Reasonableness is measured in objective terms by examining the totality of the circ but a PO does not need to tell a person they are free to leave a legal seizure before getting voluntary consent.

Robinette (being seized does not automatically invalidate consent; no need for PO to tell person seizure over – just need lack of coercion)
F:  Robinette was going 69 on a 45 mph highway.  He was pulled over the and PO ran his license which showed he had no previous violations.  PO asked Robinette to step out of his car, turned on his video camera, issued a verbal warning and returned his license.  Then the PO said, One more question before you get gone "Are you carrying any illegal contraband in your car? Any weapons? Drugs? Etc?”  Robinette said no.  Searched the car and found a small amt of pot and a pill which was MDMA
A:  Cannot have a per se rule and need to look at the totality of the circumstances.  Here, the PO had given Robinette his documents back.  If PO have something of yours goes to qs of free to leave/decline b/c Po are retaining control over the person through their documents.  The PO don’t need to delimit every right.     
Cf:  If po still have your license then might seem less vol 
C:  Voluntariness is a question of fact to be determine by the circumstances.  

WHAT IS THE REMEDY?	
Issue 1:  What is the remedy when there is a violation of the 4A?
RULE:  All evidence obtained by searches and seizures in violation of the C are inadmissible in a state court (will be suppressed). 
· A valid warrant unreasonably executed will not trigger suppression of evidence.

Application
Mapp v Ohio (remedy when 4th A is violated - exclusionary rule) 
F:  Police arrived at Mapps house b/c they had heard that someone was hiding out in her home who was wanted for questioning in connection w/ a recent bombing and that there was a large amt of policy paraphernailia being hidden in her home.   She called her atty and then refused to allow the police in w/o a search warrant.  The policy forcibly opened the doors of her home.  The police cornered her on the steps and she demanded to see the search warrant.  A paper claimed to be a warrant was held up and she grabbed it and placed it in her shirt.  A struggle ensued in which the officers recovered the piece of paper and as a result they handcuffed Mapp b/c she had been belligerent in resisting their official rescue of the warrant from her person.  After an extensive search of her house, the obscene materials were found.  At trial no search warrant was produced by the prosecution nor was the failure to produce one explained or accounted for. 
A:  In Weeks, the SC held that in federal cases, evidence obtained improperly would be excluded from the trial.  However, in Wolf, the SC held that the exclusionary rule would not be applied to the states (meaning that the states could not conduct unreasonable searches but they would not have the exclusionary rule remedy).  Instead, the court said that when a violation of the 4A happened, D could use the tort remedy of a civil suit.  This would allow the illegally obtained evidence to still be admissible in the D’s criminal trial.  In this case, the court overrules Weeks because of judicial integrity and to deter.
JUDICIAL INTEGRITY:  To admit evidence in violation of the C would not be acting w/ judicial integrity b/c ct should not sanction unC police behavior by using illegally obtained evidence.  Judicial integrity is essential to the true administration of justice.
DETERENCE:  Other remedies have been inadequate in deterring police from violating the 4A so must remove the incentive to disregard the 4A.  In recent years, this has become the dominant and only purpose of the exclusionary rule.   So recent SC 4A cases ask, “If we exclude evidence in this situation would it deter?”  
As a result of this rule, sometimes a guilty man will go free b/c of PO error.  However, nothing can destroy a government more than its failure to follow its own rules. 
C:  Cannot use illegally obtained evidence in court. 

Notes:
· Judicial Integrity:  
· Studies show that PO commit perjury (especially in drug prosecutions) and fabricate PC to avoid suppression of illegally obtained evidence.  PO do think knowing that the court will accept the perjury to allow the evidence in.
· Deterrence:
· Some believe that the rule works and others believe that they know it will not affect searches that will not result in prosecution so violate rule anyway. 
· PO will search in order to seize drugs and guns and dispose of them or to harass or inconvenience suspects or to send a message to gang members on the street 

Issue 2:  What are the exceptions to the exclusionary rule?
· Good faith
· Standing
· FOPT
 
GOOD FAITH EXCEPTION
On Test:
· Is there a warrant?
· Is the warrant valid?
· If not, did the PO rely in good faith on the warrant?
· good faith reliance – no suppression 
· bad faith reliance - suppression

SI1:  How does the good faith exception apply to search warrants?
RULE:  If PO get a search warrant and rely on it in good faith, even if the warrant turns out to be invalid, the evidence won’t be suppressed.
· The warrant must be objectively reasonable, a warrant is not objectively reasonable when:
· The PO lied to get the warrant or acted w/ reckless disregard of the truth (Franks)
· The magistrate abandoned his judicial role (was a rubber stamp magistrate)
· It is so obvious that there is not PC
· Ex:  affidavit only alleges mere inference of belief that person is a criminal 
· If close call defer to magistrate
· So lacking in particularity
· Ex: Warrant says can search LA

Application – good faith
US v Leon (exclusionary rule applies only when deters PO bad conduct, not magistrate error)
F:  A confidential informant of unproven reliability informed the PO that two ppl known as Armando and Patsy were selling large quantities of coke and meth at their residence on Price Drive.  The informant also said that he had witnesses a sale of meth by patsy and that she had a shoe box w/ a lot of cash and that they kept small quantities there and the rest at another location.  Acting on the tip, the PO investigated and found out that Armando had previous record for pot but Patsy Stewart had no record.  They found that Ricardo, who had a prior record for pot, went in to the residence and left w/ a brown paper bag.  Ricardo’s employer, according to his probation record was Alberto Leon, who had been arrested on drug charges and was supposedly involved in importation of drugs.  Leon lived at South Sunset.  The PO observed many going in and leaving w/ small packages.  The PO prepared a warrant for a search of both Sunset and Price residences.  A valid search warrant was given and they searched the houses and found a little at the Price residence and a lot at the Sunset resident.  A tc later ruled that the affidavit was insufficient to est PC but that the PO had acted in good faith
A:  Here the magistrate thought there was PC but the DC thought that it lacked PC for Leon’s house.  Even though Mapp says that the two purposes of the exclusionary rule are 1) deterrence and 2) judicial integrity, this case gets rid of the idea of judicial integrity and just focuses on deterrence.  So from now on if applying the exclusionary rule does not deter then the court will not apply the exclusionary rule to that situation.  The court decided to modify the policy behind applying the exclusionary rule b/c the risk of applying the exclusionary rule is that the bad guy gets away.  The only thing that is great enough to warrant this huge social risk is to defer bad faith PO conduct.   Here the PO relied in good faith on the warrant b/c the PO thought that they had PC and the magistrate thought so as well.  Also Ornellas tells the court to give great deference to the decisions of the magistrate unless the affidavit is so lacking in PC.  As a result, there is nothing to deter since two reasonable minds thought there was enough PC so implementing the exclusionary rule here would not result in deterrence.  B/c the exclusionary rule is supposed to deter misconduct by PO not the errors of judges and magistrates.  The exclusion of evidence from a trial must only be unused where it would alter the behavior of individual law enforcement officers or the policies of their depts.  Here there is no PO behavior to deter b/c the PO cannot be expected to question the magistrates PC determination.  The warrant was not SO lacking in PC b/c it was supported by more than a bare bones affidavit, it related to the results of an extensive investigation, and provided evidence sufficient to create disagreement among thoughtful and competent judges on the existence of PC. 
C:  The exclusionary rule should only be used when suppression of evidence will lead to deterring bad faith PO activity.

Application – bad faith 
Groh v Ramirez (glaring deficiency in particularity requirement)
F:  Civil case where the pls home was searched on a warrant that contained no description of the persons or things to be seized.  The error was on the part of the po who prepared the warrant application.  The accompanying affidavit contained a list of items but the warrant itself did not
A:  The particularity req is in the text of the Con  and no reasonable po could believe that a warrant that plainly did not comply w/ that requirement was valid. The po himself prepared the warrant and so he cannot rely on the mag assurance that the warrant contained an adequate description of the things to be seized and was therefore valid.  A cursory reading of the warrant would reveal a glaring deficiency that any reasonable po would have known was con fatal.
C:  Facially deficient b/c lack particularity – bad faith to rely on it

SI2:  How does the good faith exception apply to arrests? 
RULE:  An arrest made with the good faith (reasonable) belief that there was PC, although later is discovered not to have PC due to an administrative error will not lead to suppression of evidence resulting from the illegal arrest. 
· A mere negligent error is not enough to trigger exclusionary rule
· deliberate, reckless, grossly negl conduct or sometimes recurring or systematic negligence (everyone knows the PO system is wrong) is what will lead to suppression of evidence.

Application – good faith
Arizona v Evans (reliance on erroneous computer records good faith)
F:  Po made a traffic stop, entered the d's name into a computer and learned that there was an outstanding warrant for his arrest.  The PO arrested the d and during a search incident to arrest found drugs.  However there was no outstanding arrest warrant, the police computer result was an error of the cts clerks office 
A:  The ct employees were responsible for the erroneous computer record, the exclusion of evidence at trial would not sufficiently deter future errors as to warrant suppression.   The exclusionary rule is a means of deterring po misconduct, not mistakes by ct employees.  Here the po was bound to arrest the D and had he not he would have been derelict in his duties.  There is no indication that the PO was not acting objectively reasonably when he relied on the police computer record. 
C:  This was good faith.

Herring v US (relying on mere negligent error in database good faith)
F:  Investigator Mark Anderson - learned that Herring had driven to the Coffee County Sherrif Dept to get something from his impounded truck.  Anderson asked the warrant clerk if there was an outstanding warrant for Herrings arrest but there was none.  Anderson then asked her to check w/ the Dale County database.  That database said that there was an active arrest warrant for his failure to appear on a felony charge.  Anderson asked them to fax over a copy of the warrant.  Anderson then followed Herring and pulled him over, arrested him and then searched incident to his arrest and found meth and a pistol.  However there was not a warrant for his arrest as it had been recalled 5 months earlier and the info did not appear in the Dale database.  As a result the PO in fact lacked authority (PC) to arrest Herring.  Dale had called Coffee immedately to clear up the mistake but by that time Herring had already been arrested and found w/ gun and drugs 
A:  Here the PO did nothing wrong.  The error was negligent and not reckless or deliberate and thus not enough to sanction exclusion.  The exclusionary rule had little to no value in excluding evidence that arose from a merely negligent mistake.  Only sufficiently culpable conduct can be deterred.  The exclusionary rule only applies when the benefits of deterrence will outweight the costs to society.  An error that arises from nonrecurring and attenuated negl is far removed from the core concerns that led to the adoption of the exclusionary rule.
Prof:  Unsure how far this extends – just to databases or to more PO conduct. 
C:  Good faith to rely on mistaken PO report  
D:  This rule gives PO stations permission to keep sloppy records
   
STANDING
Issue 1:  Who gets to invoke the exclusionary rule?
RULE:  Only a person who’s stuff has been searched or things have been seized can bring a 4th A violation. 
· No REOP in other ppls stuff

Application - standing
Wyoming v. Houghton (she has standing b/c search was of her purse)
F:  Patrol officer stopped a car for speeding and driving w/ faulty break lights.  David Young and his gf were in the front and Houghton was in the back. The po notices a syringe in David’s shirt pocket and went to get gloves from his car.  When he returned he asked Young to get out of the car and place the syringe on the hood.  When asked why he had it, David said to do drugs. The PO asked Houghton to id herself and she lied and gave a false name.  The PO found her purse and found her id and said that she was lying.  They also found a brown pouch (which she denied ownership of) and a black pouch which she said she owned.  The brown pouch at 60 ccs of meth and the brown one had 10 ccs (not enough to support a felony conviction).  The po also found fresh track marks on her arm and arrested her. 
A:  She had standing b/c it was her purse.

Application – not standing
Rakas v Ill (no standing of 3rd party’s stuff)
F:  A PO got a call about a robbery and describing the getaway car.  The PO spotted the car and stopped it.  The pl and 2 females were ordered out of the car and the car was searched.  They found a box of rifle shells in the locked glove compartment and a sawed off rifle under the front passenger seat.  Rakas and the others conceded that they did not own the car
C:  Rakas lacked standing to complain about the car search b/c it was not his property.  A D may seek to exclude evidence based on an illegal search only if the search infringed his own reasonable expectation of privacy not someone elses.
Prof:  However, this can still be incriminating evidence
 
SI1:  Can a guest in a house claim 4A standing?
RULE:  An overnight guest in a home may claim the protection of the 4a but one who is merely present w/ the consent of the householder may not.  When in between these two scenarios look at:
· type of transaction
· commercial or personal
· Amount of time on premise
· Short or long
· Relationship w/ occupant

Application - Standing
Minneapolis v Olson  (overnight guest)
F:  an overnight guest in a house had the sort of expectation of privacy that the 4a protects
A:  Ct recognizes the everyday expectations of privacy that we all share.  Staying overnight in another’s home is a long standing social custom that serves functions recognized as valuable by society.  The overnight guest seeks shelter in another’s home precisely b/c it provides him w/ privacy, a place where he and his possessions will not be disturbed by anyone but his host and those his host lets in. 

Application – No standing
Domino delivery guy b/c fleeting connection to the place.

Minnesota v Carter
F:  A PO went to an apt after a tip from a confidential informant.  The informant said that he had walked by and was through a window respondents (rp) putting coke in bags.  The PO looked through a gap in the window and saw rsp putting white powder in a bag.  He notified headquarters, got a warrant and when he returned to the apt the two rsp were driving in a previously identified Cadillac.  He stopped the car and saw a black zipper pouch and a handgun on the floor.  Thompson was the leasee of the apt and the police returned and arrested him and then searched and found coke residue on the kitchen table and matching plastic baggies.  The rsp lived in Chicago and had come to the apt for the sole purpose of packaging the coke. The rsp had never been there before and had only been there for approx 2 hours.  In return for use of the apt Thomspon got an eighth of an ounce of coke
A:  Here the rsp were not overnight guests but were present only for a business transaction (In home for a matter of hrs, no prev rel w/ thomspon or any other purpose to visit, nothing to suggest acceptance into the household).  As a result, this case is more similar to a person legitimately on the premise than an overnight guest b/c 1) it was a purely commercial transaction 2) Rsp was there for a short period of time (NOTE:  3 hours might change analysis), 3) there was a lack of prev connecton between D and home owner.  Note – it does not matter that they were bagging coke b/c if it was focused on bagging coke than he would have no privacy in bagging coke in his own house and that is not the law.  Can't be that there is no privacy b/c the activity is illegal b/c that is not how the law works -> SO DO NOT say that since they were bagging coke there is not privacy
C:  No standing 

H1:  Lets say same facts but there for 6 hours
A1:  Reasonable expectation of priv more like Olson b/c of the extended stay not a quick transaction like Carter.  6 hours is like 1/2 a day and seems less commercial, and more like a homeowner welcoming someone in for a long period of time - more intimate behavior.  

US v Payner (no standing in other ppls stuff)
F:  Payner was charged w/ falsifying his income tax return.  Gov claimed he had a foreign bank acct and he denied it.  They lured a bank officer to dinner, while other agents entered the bank officers hotel room, removed his briefcase, and photographed docs found there.  These docs were used ag D. 
A: Payner lacks standing to complain about the violation but the bank officer could have complained about violation of privacy but he is not a D so can't argue 4a violation only can argue civil matter
C:  Payner lacked standing b/c the hotel room, briefcase, and docs were the bank officers not his
 
FRUIT OF THE POISONOUS TREE DOC
RULE:  Evidence that results from an illegal search or seizure will be tainted and cannot be used in trial UNLESS the taint is:
· Sufficiently attenuated (so remote that it is no longer the fruit of poison tree.)
· Chain sufficiently long or complicated
· There is an independent source for the evidence
· Would not have been found but for the illegal search – not indep source
· Would have been inevitably been discovered – independent source
EXCEPTION:  FOPT does not apply to unreasonably executed warrants
 
Application -  FOPT
Wong Sun v US
F:  PO arrested Hom Way for possession of heroine after a 6 week surveillance.  He said that he had bought it from Blackie Toy who owned a laundry on Leavenworth Street.  Hom way had never been an informant before.  The next day at 6 am the PO went to a laundry at 1733 Leavenworth.  Toy answered and PO asked for laundry and dry cleaning.  Toy said they did not open till 8.  PO said he was a cop and then Toy slammed the door shut and ran down a hallway into his bedroom where his wife and child slept. When toy got there he reached into a nightstand drawer.  Toy was handcuffed and a search of the premises found no narcotics.  (ILLEGAL ARREST).  Toy said that he had done heroine at a house on 11th ave -- where Johhny kept one ounce of heroin.  They went to Johnny Yee's and after a discussion w/ the police yee produces about an ounce of heroin.  He said that he had gotten it from someone named Sea Dog.  Sea dog was Wong Sun.  They found him and they entered and handcuffed him but found no drugs.  Toy and Yee were arraigned and charged and release on recognizance.  Wong Sun was arraigned and released.  Wong Song comes back and gives a confession statement (free will). Evidence proposed to be the fruit of poisonous tree:
1) The statements made orally by pl Toy in his bedroom at the time of arrest
2) The heroin surrendered to agents by Yess
3) Toys pretrial unsigned statement 
4) Wong Sons similar statement
A:  All the arrests are illegal b/c they are all the FOPT of the first wrong arrest.  The first arrest was illegal b/c there was uninvited entry into his living quarters.   Also, the verbal evidence that Toy gives that comes from the unlawful arrest is also tainted for two reasons:  they come from an illegal arrest, and were not given from their own free will.  Furthermore, the drugs that they get from Toy’s statements are also tainted.  
C:  Any statements or evidence that come from an illegal PO S or S is tainted unless exception applies. 

Application -  Not FOPT b/c attenuated
Wong Sun v US
F:  PO arrested Hom Way for possession of heroine after a 6 week surveillance.  He said that he had bought it from Blackie Toy who owned a laundry on Leavenworth Street.  Hom way had never been an informant before.  The next day at 6 am the PO went to a laundry at 1733 Leavenworth.  Toy answered and PO asked for laundry and dry cleaning.  Toy said they did not open till 8.  PO said he was a cop and then Toy slammed the door shut and ran down a hallway into his bedroom where his wife and child slept. When toy got there he reached into a nightstand drawer.  Toy was handcuffed and a search of the premises found no narcotics.  (ILLEGAL ARREST).  Toy said that he had done heroine at a house on 11th ave -- where Johhny kept one ounce of heroin.  They went to Johnny Yee's and after a discussion w/ the police yee produces about an ounce of heroin.  He said that he had gotten it from someone named Sea Dog.  Sea dog was Wong Sun.  They found him and they entered and handcuffed him but found no drugs.  Toy and Yee were arraigned and charged and release on recognizance.  Wong Sun was arraigned and released.  Wong Song comes back and gives a confession statement (free will). Evidence proposed to be the fruit of poisonous tree:
1) The statements made orally by pl Toy in his bedroom at the time of arrest
2) The heroin surrendered to agents by Yess
3) Toys pretrial unsigned statement 
4) Wong Sons similar statement
A: Wong Songs confession is admissible b/c he came back on his own free will to confess and so that makes the confession attenuated enough.  So a con violation is not enough to lead to FOPT, there needs to be an examination of how attenuated and what other evidence did the PO have.  
C:  Wong Songs voluntary confession is not FOPT b/c attenuated.
Note:  Wong Song does not have standing to challenge the admissibility of heroine seized illegally in Johny’s house. 

US v Ceccolini (free will of ppl attenuates; ppl different than objects)
F:  PO was in d's flower shop and was investigating gambling activities. Found an envelope behind the register and looked inside and saw policy slips.  Biro returned the envelope before the search was noticed and told his superiors.  Then 4 months later - another officer interviewed a clerk at the same flower shop and that worker supplied critical testimony at the d's trial.  
A:  Ppl are not containers, they have free will.  When a person exercises their own free will, that imposition of free will attenuates that confession/information from the illegal search.  Also, substantial periods of time elapsed between the illegal search and the initial contact w/ the W.  The exclusionary rule should be invoked with much greater reluctance where the claim is based on a causal relationship between a con violation and the discovery of a live w than when a similar claim is advanced to support the suppression of an inanimate object

Application – no FOPT b/c independent source
U.S. v Karo (not FOPT b/c independent source)
F:  The PO put a beeper on a can that is in Karos car.  The police then track Karo from the point when he buys the cans to his house.  Then the PO although they think the either is still in the house learn by using the tracking device that it had moved undetected to Horton’s house.  Then they located it later in a storage facility.  The PO go to the facility and notice that locker 15 smells like ether.  That turns out to be the locker that Horton rented.  W/ the consent of the owner they installed a closed circuit video camera to view locker 15.  Then the observe Rhodes getting the cans from the locker and loading them on Horton’s pick up truck. Using both visual and surveillance tech they followed the truck to Rhodes residence where a women places boxes on the truck.  The follow the truck to Taos house and using the beeper determine that the either was still in the house in Taos.  Then they saw the windows open even though it was a cold and windy day so they suspected the ether was being used.  They get a warrant. 
A: The warrant would only be tainted if the unconstitutional use of the beeper proved critical for establishing the PC needed for a warrant.  However the DEA could have gotten the warrant w/o relying on the beeper b/c the affidavit had months long info of their actions.  So there were independent sources in the warrant to give rise to PC to search Tao’s house.  Also, although locating the ether via beeper at Horton’s house was illegal that does not invalidate the later tracking.  The PO were able to find the locker by independent sources and set up the cameras with the permission of the company.  Finally, from that discovery they were able to track the cans all the way to Taos house.  So there were independent sources for getting a warrant to search Tao’s house.  

Murray v US (inevitable discovery – independent source)
F: PO had been surveying Murray and co-conspirators.  They saw them drive a truck and green camper into a warehouse.  Then they drove out 20 minutes later.  In the warehouse they saw long dark container and a tractor trailer.  After seeing this the PO forced an entry and found the warehouse unoccupied.  In plain view was burlap wrapped bales that later were found to have pot.  They left w/o disturbing the bales.  Left the warehouse under surveillance and got warrant but did not mention the forced entry in the affidavit.  Got warrant - reentered and seized the 270 bales of pot 
A:  When the challenged evidence has an indep source the exclusion of such evidence would put the PO in a worse position then they would have been absent the error or violation.  Since the tainted ev would be admissible if in fact discovered through an indep source it should be admissible if in inevitably would have been discovered.   Here, there is no taint b/c the magistrate did not rely on the illegal search in issuing the warrant.  So there was an independent source for the issuing of the warrant. 
C:  No FOPT

Nix v Williams (inevitable discovery)
F:  Incrim statements obtained in violation of the d's right to counsel led the PO to v's body
A:  The evidence was admissible b/c a search had been under way which would have discovered the body had it not been called off b/c of the discovery produced by the unlawfully obtained statements..

Application – exception 
Hudson v Michigan (FOPT does not apply to unreasonably executed warrants)
F:  PO had warrant to arrest Hudson for drugs and guns.  PO arrived, announced their presence, waited 3-5 secs and entered.  Found rocks and a gun between the armrest and the cushion.  The PO admits violation of knock and announce
A:  Here, the PO can be sued in a civil suit but there is not a 4A violation.  This is because it would serve no deterrence purposes to suppress the evidence.  The PO have authority to be in the house b/c they have the warrant, its just the way that they exercised the warrant that was bad.  Here, had the PO not executed the warrant wrongly then they would have found the drugs and guns anyway.
C: No FOPT
	FIFTH AMENDMENT	
Issue 1:  What does the 5A do?
The 5a protects witnesses from being compelled to give testimonial and incriminating evidence against themselves.
Parts:  Need all three to trigger priv -- if only 2 present -- no violation 
· Compelled
· Testimonial 
· Incriminating
NOTE:  The priv is not self-executing -> must be invoked (if not invoked then rt is waived) EXCEPT: in custodial interrogation
ON TEST
· Is it testimony?
· Is it incriminating?
· Is it compelled? 
· Voluntariness?
· Miranda?
· Was the privilege invoked?
 
TESTIMONIAL:  TO BE A W AGAINST HIMSELF	
Issue 1:  What is protected? 
RULE:  The 5A protects testimony, communicative evidence that reveals a thought process.
· Anything that is not testimony is not protected and can be compelled
· Testimony does not need to be oral

Application – testimony
Penn v. Muniz (slurred speech is not testimonial but the slurred mind is)
F:  The PO picked up Muniz for drunk driving and brought him back to the PO station.  There an officer asked him 8 qs: his name, address, height, weight, eye color, dob, current age, the date of his 6th bday.  This was all videotaped.  Muniz's answers were slurred and he responded to the last q by saying he did not remember.  
A:  The court is split over the 6th question, which is testimonial.  The court holds that the answer to the question is revealing more than just the date of his 6 b-day but revealing that he is not of the mental state to figure it out.  His inability to answer is communicating that his mind does not work.   The 5A protects the gov from searching things out of your mind.  However, the slurred speech is just like watching someone not be able to walk in a straight line which is not testimonial.  A Breathalyzer is not testimonial just like obtaining someones blood alcohol level is not testimonial.  
C:  Testimonial b/c the D had to reveal the workings of his mind to answer the q (thus revealing his guilt).

Application – not testimony
· Exs:
· Fingerprints
· Blood samples in DUI 
· Voice exemplars
· DNA swabs
· Lineups
· Handwriting samples – even when used to authorize the production of clearly incriminating evidence

Schmerber v CA (blood alcohol level)
C:  SC held that blood taken from a D to determine blood alcohol content of pl is not covered by the privilege since it is not communicative in the way that oral testimony is.  This also applies to reqs that the D stand in a line up while wearing particular clothes, furnish a voice sample, or furnish a handwriting sample - even when the sample is used to authorize production of clearly incrim evidence.

Doe v US (signature)
F:  Doe was ordered to sign a form authorizing foreign banks to turn over his acct or to verify their existence but only to sign the form - not to say that he had money in those places. 
A:  To be testimonial an accused's communication must itself explicitly or implicitly relate a factual assertion or disclose info.  Here, the priv was not implicated b/c the suspect was not required to disclose any knowledge he might have or to speak his guilt.  The extortion of info from the accused, the attempt to force him to disclose the contents of his own mind is what implicates the SI clause
D:  Says this is testimonial b/c of what it conveys.  He is not writing it for comparison but instead he is speaking to the bank and conveying his wishes to the bank which is saying something which would make it testimony

INCRIMINATING	
Issue 1:  When does the privilege apply? 
RULE:  The 5A can be invoked in any criminal proceeding AND whenever the answers might be used later in a criminal proceeding. 
EXCEPTION:  Once a witness is given immunity, the privilege is satisfied b/c the testimony cannot be used against him in a criminal proceeding. 
· Now 5A can’t be invoked b/c don’t have all three elements.

ON TEST:
· Is it incriminating? 
· How likely is it that the info obtained could be used to incriminate?
· Was immunity given?

SI1:  What is a criminal proceeding?
· Criminal trial
· forfeiture proceedings:  state takes your stuff when you did something bad 
· quasi-criminal proceedings in which the penalty resembles a criminal penalty
· look at the nature of the proceeding and the penalty to determine if the evidence would be incriminating
· Is the civil remedy so punitive that it transforms the intent for a civil remedy into a criminal penalty?
Note: 
· 5A broaders than the world of crim law and can apply to incriminating evidence in civil procedures. 

Application – not criminal
US v Ward (minor fine not secretly criminal)
F:  Statute involving any ship or facility that spilled oil into navigable waters to report to the relevant fed authorities (confession/extraction of info b/c must say, "I spilled").  The statute gave the reported info use immunity from crim prosecution but a different subsection allowed the imposition of civil monetary fine for the relevant conduct 
A:  Here, the state can impose a civil penalty b/c not a criminal penalty so the court needs to determine if the civil penalty is really a hidden criminal penalty.  In  order to determine if the civil penalty is really a criminal penalty need to do statutory construction (text, leg intent).  Here the statute is labeled civil which shows that the intent was for it to be a civil penalty.   However, must examine if the actually application of the statute is so punative that the civil intent is transformed to criminal penalty.  There are seven elements to this test but prof only focused on if the penalty is so great or intrusive that it is like a penalty for a crime.  Look at how retributive it is?  How much is it like a criminal punishment.  Here, it is a civil pen b/c the fine is not too big or too bad so no priv triggered.  
C:  Not a viol of the 5A

SI2:  For information to be incriminating how great must the risk be that it will be used against the person in order for a W to invoke the privilege? 
RULE:  The information does not need to be directly incriminating but the person must show that there is a reasonable fear that the information will be used against them later.  (reasonable fear of prosecution)
· Needs to be evidence that a responsive answer or an explanation of why the Q cannot be answered might be dangerous/injurious.
· Ex:  If there is a warrant out for their arrest

Application
Hoffman v US (incriminating to be a link in the chain of evidence needed for prosecution) 
Held that the priv not only extends to answers that would in themselves support a conviction under a fed crim statute (I spilled - an admission of guilt itself) but likewise embraces those which would furnish a link in the chain of evidence needed to prosecute the claimant for a federal crime (I was fishing off the coast of Alaska -- so extends not only to facially incriminating statements but can lead to other evidence).  

Hiibel v Sixth Judicial District Ct of NV (not incriminating to give name usually)
F:  Man was stopped and asked to id himself but refused b/c NV law said that the PO can require ppl suspected of a crim to id themselves and failure to provide info is a crime, Hiibel was arrested.  Here the compelled information is asking him his name and his response.  
A:  Here the court held that this confession is not incriminating b/c need reasonable fear that it would be used ag you later and here there was no reasonable fear.  Here, Hiibel did not say his name b/c he thought it was none of the PO’s business.  But PO almost always ask for the person’s name (its routine).   To have reasonable fear, Hiibel would need to prove that his name would link him to something that could be used against him (warrant out for his arrest)

SI3:  What type of immunity is sufficient to encompass the 5a?
RULE:  Use and derivative use immunity is coextensive w/ the scope of the 5A and is sufficient to compel testimony over a claim of the privilege.
· Use and derivative use immunity:  the compelled testimony cannot be used and evidence cannot be derived from it in criminal prosecution.
· Nothing said by D can be used against him in a criminal case
· Transactional immunity:  granting immunity from prosecutions for offenses to which compelled testimony relates.
· D can’t be prosecuted for the crime for which he is testifying about 

Application 
Kastigar v US (use and derivative coextensive)
F:  The Pl were subpoenaed to appear but refused to answer questions asserting their priv ag compulsory self-incrim.  They were found in contempt for refusing to testify even when given immunity. The state statutes gives D use and derivative immunity and the D wants Transactional immunity.  
A:  The 5A does not protect a person against being prosecuted for a crime, it just protects a person from having his words used against him.  The government can’t forcibly take a person’s words/thoughts from the person’s brain.  As a result, use and derivative immunity is sufficient to give the protection required by the 5a.  Transactional immunity is too broad and gives the D more protection than the 5A. 
C:  Immunity from use and derivative is enough to satisfy the 5a

SSI1:  How does the independent source doctrine apply to use and deriviative immunity? 
INDEPENDENT SOURCE DOC:  Once a d demonstrates that he has testified under a state grant of immunity, the authorities have the burden of showing that their evidence is not tainted by establishing that they had an independent, legit source for the disputed evidence.

Application
US v North (strict application)
F:  North gave immunized testimony on the Iran Contra affair before a congressional committee on national tv.  At trial, the independent counsel relied on W’s who had testified before the grand jury prior to North's immunized congressional testimony.  
A:  B/c the trial Ws were found to have been exposed to North's immunized testimony, the ct of appeal remanded to the DC w/ instructions to analyze the gov's case line by line to ensure that neither its content nor the source of the testimony was derived from North’s testimony.  That being an impossible task, the charges were ultimately dismissed. 
 
US v Helmsley (not so strict application)
F:  A newspaper article covering the d's immunized state testimony prompted a reporter to investigate the possibility that Helmsley had misappropriated corporate funds for her own use.  The resulting article contributed to a subsequent fed prosecution for tax fraud.  
A:  The AC found the rel between the immunized testimony and the subsequent prosecution to be too attenuated to violate the 5th A.  It was too attenuated b/c the PO heard the story and then investigated her and found whole other crime and so no violation.  

COMPELLED	
VOLUNTARINESS	
Issue 1:  What does compelled mean?
RULE:  If someone is compelled it means that there will has been overborn (compelled is the opposite of voluntary). 
Notes:  
· Applies only to state actors, so private actors can coerce a person
· Does not have to be crim case right in front of person to trigger the amendment
· Don't have to be a crim d for the amendments to be triggered 
· (Know examples b/c not intuitive idea)

Application - Compulsion
· Classic exs:  
· Subpoena 
· Contempt threat
· PO custodial interrogation
· Extending length of incarceration
· US v Antelope:  Revocation of D’s probation was extended his term of incarceration and thus is compulsion.
· Cf: McKune where no additional jailtime was incurred.
· Harder ex:  
· can't K w/ gov if don't tell us all your clients
· NY statute demanded that the contractors be willing to waive their 5th a rights if asked to testify about the subject matter of their K
· Curtailing their ability to have this livelihood
· State law that says gov employees should lose their job if they invoke their 5a rights in response to questions within the scope of their employment 
· Threatening lawyer w/ disbarment
· Broadest construction
· Griffin v CA:  Ct forbade the prosecutor from commenting to the jury on the d's failure to take the stand.  Held that prosecutorial comment on the d's silence impermissibly penalizes the d's exercise of his 5 a right.  The gov can’t force you to testify or point out that you didn’t b/c then that person’s silence is being used against them.
· Carter v Kentucky:  ct concluded that d's who choose not to testify also have the right to have their juries instructed not to draw inferences from their silence 

Application – Not Compulsion
Ohio Parole Authority v. Woodward (voluntary interview/clemency proceeding = choice = no compulsion)
F:  The inmate can chose to go to the interview or not but if he goes there will be no counsel and will be asked qs.   He says that this is compulsion b/c putting pressure on him to go to the hearing to avoid Death Penalty.
A:  Court says that this is not compulsion b/c he had a choice as to whether he wanted to go to the interview.  He can just chose not to go and get the DP instead.  Tough choices do not make something compulsion. 

McKune v. Lile (choice to participate in sex offender treatment program = not compulsion b/c refusal does not make sentence longer)
F:  Respondent was convicted for sexual assault and rape.   Had earned level 3 which means he gets to be in a lower security prison w/ work priviliges, etc.  In 1994, a few years before rsp was scheduled to be released, the state created a program where sex offenders had to complete and sign an Admission of Responsibility form and complete a sexual history form which could potentially be used ag them in later cases.  They don't promise to not prosecute you for this stuff.  He was ordered to participate and if he doesn't participate he will lose all the stuff he earned.  He would have a reduction in visitation rights, earnings, work opps, ability to send money to family, canteen expenditures, access to a personal tv and other priv.  He would also be transferred to a less desirable unit. 
A:  This in incriminating but not compulsion.  It will NOT extend his jail time and so the reduction of privileges is just part of being in prison.  He can earn privileges in jail but they are not entitlements and thus can be taken away.   Had the jail threatened him to participate by extending his jail time if he did not participate then that would be compulsion.  But here he has a choice to participate and keep his privileges or to not participate and lose his privileges.  
C:  His choice is voluntary and not compelled. 
 
POLICE INTERROGATION	
Understand that ppl confess for a lot of reasons but confessions are not always reliable. 

Issue 1: When is a confession given during PO interrogation compelled?
RULE: For a confession to be free and voluntary it must not be extracted by any sort of threats or violence, nor obtained by any direct or implied promises, however slight nor by the exertion of any improper influence
· Not just hitting, can be pressuring a person’s mind w/ innuendo, threats and promises. 
· An involuntary confession violates the 5A 

Bram v US (coercion – stripped, in private office, result of hope and fear)
F:  Was on ship and rumor spread that Bram and another killed the ships master.  When the ship docked they were detained to get more evidence to see if they did it.  Bram was brought from the jail to the private office, was stripped of his clothes and while this was going on the following convo went on: 
PO, "we are trying to unravel this mystery and your position is awkward b/c Brown said that he saw you murder"   
Bram:  he could not have seen me where was he? (confession)
PO:  at the wheel
Bram:  then he could not see me from there
A:  The court held that this is inadmissible b/c it is coerced. Here, the confession was given involuntarily b/c Bram is naked and trying to explain under the influence of hope that it was not him who killed the captain.  Under these circumstances, the court says that Bram could not be voluntarily choosing what to say what he said.  Instead he was operating under hope (the need to explain) and fear that is in in this situation. 
C:  Express intimidation – not voluntary

SI1:  How does DPC apply to compelled confessions?

Brown v Mississippi (whipping coercion that violates DPC)
F:  A bunch of white man came to the jail and laid the black ds over chairs and whipped them until they confessed and confessed in a very matter of detail demanded by those present.  When the d's confessed the whipping continued until all the particular details conformed to the torturers wishes.  At the end they were told if they changed their story the same whipping would happen.
C:  This is compulsion that offends some principle of justice so rooted in the traditions and conscience of our ppl as to be considered fundamental.  

Ashcraft v Tenn (36 hour secret exam violates DPC)
F:  placed Ashcraft at a table on the 5th floor of the cty jail w/ a light over his head and quizzed him.  They did this from sat evening at 7 to Monday morning at 9:30.  He was not allowed to leave or get rest.  Ashcraft says that his eyes were blinded by the light and that his body was tired and the strain on his nerves unbearable.  The po said that they were kind and considerate and that he showed no signs of being tired and was cool calm and collected.  Ashcraft says he did not confess and the Pos said that he did.
A:  The 36 hr secret exam violates DPC b/c it is a forum of torture and thus the confession, if made, was not voluntary.  The technique was so inherently coercive that its very existence is irreconcilable w/ the possession of mental freedom by a lone suspect ag whom its full coercive force is brought to bear.  

Watts v Indiana (5 day interrogation – coercion)
F:  PL took pl from jail to po headquarters to be questioned in relay by PO from 11:30 on Nov 12 - 2:30 the next morning and then did this for several more days.  On Nov 18 the pl made a confession.  Until the confession was made -- he was in solitary confinement and not given the prompt prelim hearing he was supposed to get.  He was also w/o counsel. 
C:  the sustained pressure of the po does not create a free choice confession.  It was instead a calc endeavor to secure a confession through the pressure of unrelenting interrogation.  The relentlessness implies that it is better for the prisoner to answer than to persist in the refusal of disclosure which is his con right. This offends DPC 
D – Jackson:  The method is gross but if the confession is reliable the court is losing the most important evidence and letting a criminal go. 

SI2:  Does the 6th A apply to compelled confessions?
RULE:  A confession is a critical stage, allowing for RTC after the beginning of the adversarial process.  If the government deliberately elicits information from a person after the start of the adversarial process and in the absence of counsel, that evidence cannot be used against him in his trial.  
· Note:  
· this still would not be a search
· ex of 6A protecting 5 a right. 

Massiah v US
F:  PO were told that Pl was transporting drugs from South America to US on a naval ship.  The PO inspected the ship, found the coke and arrested Massiah.  Massiah got a lawyer and plead not guilty and was released on bail along w/ Colson.  A few days later, Colson decided to collaborate with the PO and so they bugged Colson and then Colson had a conversation with Colson in Colson's car while the PO listened.  Colson made incrim statement.  
A:  The 6th A protects this confession b/c this is a critical stage after the start of adversarial proceedings against Colson.  Colson had been indited and released on bail and so he had a RTC.  
C:  D's own incrim statements obtained by fed agents under the circ here could not constitutionally be used by the prosecution as evidence ag him at his trial
D - White:  This is too reliable to exclude.   
 
Escobedo v Ill (very case specific and not often used – critical stage but adv process not begun)

F:  The police interrogated Escobedo
· The investigation is no longer a general inquiry into an unsolved crime but has begun to focus on a particular suspect - not general but focused
· The suspect has been taken into po custody 
· The po carry out a process of interrogations that lead to eliciting incrim statements  
· The suspect has requested and been denied an opp to consult with his lawyer 
· The po have not effectively warned him of his absolute con right to remain silent 
· The accused has been denied assistance of counsel 
F:  D had been arrest but not charged (so no RTC) and had invoked his rtc (but there are no critical stages yet, b/c not charged) his lawyer was present in the station house but not allowed to see his client. The D was subject to interrogation where he made incrim statements.  This is pre-miranda.  
A:  The fact that confessions are obtained during this period pts to its critical nature as a stage where legal aid and advice are surely needed.  The RTC would be hollow if it began in a period when few confessions were obtained. There is a direct rel between the imp of a stage to the po in their quest for a confession and the criticalness of that stage to the accused in his need for legal advice so the balance must go in favor of the accused to be advised by his atty.  
C:  Critical stage so should have been able to have counsel.   

Issue 2:  What does Miranda do?
RULE:  When a person is subjected to custodial interrogation the PO need to tell the person that:
· They have the right to remain silent
· Anything you say can be used ag you
· Right to counsel (6A protecting 5A)
· If you can't afford a counsel it will be appointed
RULE:  Once warnings have been given, the D can remain silent or waive the right and talk
· There are two different rights that the D can invoke
· RTC
· Any statement made after this rt invoked  -> gov has heavy burden of proving that D knowingly and intelligently waived his privilege 
· An express statement that the ind is willing to make a statement and does not want an atty followed by a statement could constitute a waiver but a valid waiver will not presumed simply from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained 
· Remain silent 
· Any statement made after rt invoked is inadmissible and the product of coercion. 

Reasoning:  
· Need Miranda to dispel the coercion inherent in custodial surroundings, otherwise no statement obtained from the D can truly be the product of his free choice.
· The warning fixes the inherent coersion
· Needed not to prevent confessions but to make confessions voluntary
· Not all custodial interrogations produce involuntary confessions but the threat of that happening is enough to require Miranda. 
· Ct thinks it is protecting human dignity
· Under Miranda, don’t litigate the voluntariness of the custodial interrogation – b/c if is custodial interrogation then need to warn (ct cares about the threat, not the reality)
· Voluntariness is not a defense to failure to warn in custodial interrogation

Application
Miranda v Arizona (reasoning for Miranda)
F:  In the past po techniques for interrogation have been physically abusive and unless proper limitation upon custodial interrogation is achieved there can be no assurance that practices of this nature will be eradicated in the foreseeable future.  Interrogation takes place in privacy and the results of this secrecy is gaps in the cts knowledge as to what goes on in the interrogation rooms.  Po manuals explain how to question the key to which is privacy.  After guilt is admitted the interrogater is advised to refer to circ evidence which negates the self defense explanation.  If this fails - show nice cop/mean cop and use trickery --> by putting him in a false lineup where a person who is coached confidently pts out the subject as the guilty party - then resume questioning.  If asks to speak to someone else or an atty, tell him that he has that right but that it would lead to suspicion that he is guilty.  In precedent cases the ds were thrust into an unfamiliar atmosphere and run through menacing police interrogation procedures.  The environment is created for no purpose other than to subjugate the ind to the will of his examiner which is at the odds w/ the idea of non-compulsion.
A:  The court says that modern interrogation is trying to get ppl psychologically to produce info which makes confessions non-voluntary. As a result, unless there are adequate protective devices employed to dispel the coercion inherent in custodial surroundings, no statement obtained from the D can truly be the product of his free choice.   In the facts of this case, Miranda was arrested at his home and taken to PO station.  He was identified by the W and then q by two officers.  He was not advised of his right to have an atty present.  2 hours later the po emerged from the room w/ a written confession. They said it was made vol w/o physical threats or promises of immunity and w full knowledge of his legal rights. However, he was not apprised of his right to consult w/ an atty and to have one present during the interrogation nor was his right not to be compelled to incrim himself effectively protected in any other manner.  The mere fact that he signed a statement which contained a typed in clause stating that he had full knowledge of his legal rights does not approach the knowing and intell waiver required to relinquish his con rights
C:  Need Miranda to protect dispel coercion so that confessions can be voluntary.  

SI1:   When is needed for Miranda to apply?
· Custody 
· Interrogation 
 
SSI1:  What is custody? 
RULE:  Custody is a curtailment of liberty in all settings. 
· Arrests are presumptively custody; terry stops are usually not
· not location dependent; it is feeling dependent

Application - custody
Orozco v Tx
F: PO questioned suspect in his bedroom at 4 am by 4 PO
A:  Miranda applies b/c this is custody b/c impingement on his liberty does not have to be in PO station.  If a person is vol going to the PO and confess not custody.

Arrests
 
Application – not custody
Berkemer v McCarty (routine traffic/terry stops usually not custody; arrests are)
F:  PO say rsp car weaving on the freeway and forced him to stop and asked him out of his car.  The PO noticed that he was having difficulty standing.  The PO decided at that pt to charge him with a traffic offense and so his freedom to leave at that moment was terminated. Rsp was not told that he would be taken into custody.  The PO then asked the rsp to perform a field sobriety test.  Rsp could not do it w/o falling.  He then asked if rsp had been drinking and he said that he had two beers and smokes several jts a short time before.  Rsp speech was slurred and PO had difficulty understanding him.  He was arrested. 
A:  Under the 4a, need to ask, “Has been seized?” and a stop is a seizure so the 4 A kicks in.  Here, they have RS that he is under the influence so the stop is ok.  Under the 5A, need to ask, “Is he in custody?” and the court says no.  The 5A is not triggered b/c  there are two features of a traffic stops that mitigate the danger that a person questioned will be induced to speak where he would not so otherwise freely do.  A stop doe not create the kind of compulsion that the 5A is worried about b/c 1) it is temporary and brief where the person will most likely in the end be able to leave and is not like a station house stop where the detainee is aware that questioning will continue until he provides his interrogators the answers they seek. 2) Circ assoc w/ the typical traffic stop are not such that the motorist feels completely at the mercy of the PO.  The stop is public, so reduces ability of an PO to use illegitimate means to get an SI statement and diminishes the fear of abuse of a motorist who does not want to cooperate.  Since these are nonthreatening stops they are not subject to Miranda 
C:  Routine traffic stops non coercive environment so not custody
Prof: A traffic stop taken to the next level might be coercive (feel at the mercy of the PO) and equal custody. 
 
Minnesota v Murphy (voluntary probation appointment)
F:  Murphy was q by the Minn PO about a rape and murder of a teenage girl.  There were no charges brought.  Then in connection with a prosecution for crim sex conduct arising out of an unrelated incident, Murphy pleaded guilty to a reduced charge of false imprisonment.  The terms of his sentence required he participate in a sex offenders program and that he be truthful with the probation officer in all matters.  Failure to comply would result in a return to the sentencing ct for a probation revocation hearing.  In July he abandoned his treatment program.  Probation officer said you have to meet with me or you violate your probation.  In Sept the treatment program told the counselor that during treatment he had admitted to rape and murder in 1974 of the girl.   The officer arranged for a meeting w/ Murphy telling him that he had received the info and that he need treatment.  He said in the meeting that he felt like calling a lawyer.  During the meeting, Murphy denied the false imprisonment charge, admitted that he had committed the rape and murder and attempted to persuade the probation officer that further treatment was unnecessary b/c several extenuating circ explained the prior crimes.  After the meeting, the po told murphy that the officer had a duty to relay the info to the authorities and encouraged him to turn himself in.  Murphy left the office and two days later called his probation officer and told her that he had been told by his atty that he should not surrender himself to the po. 
A:  Here the court holds that this is not custody since there was no formal arrest or restraint on freedom of movement.  The probation interview was arranged by appointment, at a mutually convenience time, so no evidence of coercion there.  He was familiar with the surroundings b/c they also met in probation officers office and so was insulated from the psychological intimidation that might occur in unfamiliar police station settings.  Finally, Murphy was not physically restrained and could have left the office which is unlike the accused who cannot escape a custodial interrogation.  Because the 5A is not self invoking even though he might have had a 5A right to invoke he did not invoke the right.  Note that McKune and Antelope say that threatening more jail time is compulsion so could have invoked in this situation.  But this is not a situation where Miranda is needed.  Since he had compulsion, incriminating and testimonial he could have refused to talk and then later argued that he took the 5th.   Since he talked he waived the right. 
 
SSI2:  What is interrogation?  
RULE:  Interrogation is express questioning or its functional equivalent, meaning any words or actions (done in bad faith) on the part of the po that the po should know are reasonably likely to elicit an incriminating response from the suspect.  
· Focuses on the perceptions of the suspect not the subjective intent of the PO
· Interrogation can extend only to words or actions on the part of PO that they should have known were reasonably likely to elicit an incrim response. 
EXCEPTION:  Routine booking questions

Application – interrogation

Application – not interrogation
Rhode Island v Innis (leading case)
F:  Jan 12 - taxi cab driver disappears and is found dead from shot gun in back of his head.  Jan 17, another cabbie is robbed by a man w/ a sawed off shotgun.  When he goes to report it to PO he sees a pic of the assailant on the wall and pts to it.  PO then give him a bunch of pic and he id's the same person.  PO search the area for him.  At 4:30 am  PO spots rsp -> stops car, arrests Innis and gives him his Miranda rights.  (Arrested so clearly in custody.)  Then he says he wants to speak to an atty.  (Invokes).  PO does not speak w/ Innis.  Then PO Sears arrives - gives miranda warnings and then Leyden does too.  Then they place him in a caged wagon in a cop car w/ three other Pos.  The three officers are told not to question the respondent or intimidate or coerce him in anyway.  While in route, PO Gleckman starts a conversation w/ McKenna about the missing shot gun.  They say that they are worried b/c there is s school for the handicapped near by and that they would not want a little girl to pick up the gun and maybe kill herself.  Rsp interrupts the conversation and says that the PO should turn the car around so he can show them where the gun is. (confession.  When he gets back to the scene - Leyden tells Innis of his miranda rights and rsp says that he understood those rights but he wanted to get the gun out of the way b/c of the kids in the area in the school.  He then pts out the gun. 
A:  The court holds that the Rsp was not interrogated b/c there was no express questioning.   Instead, there was a dialogue between two officers to which no response from the rsp was invited.  There is nothing to suggest that the po were aware that the rsp was peculiarly susceptible to an appeal to his conscience concerning the safety of handicapped children.  The PO had no info to know that Innis was sensitive to children w/ MR.   The court does not care about what the PO are intending but what their words or actions are reasonably likely to elicit.  However, had the PO known that Innis was sensitive to kids w/ MR then it would have been the functional equivalent of questioning and the confession would have been excluded.  
C:  PO intent irrelevant just what the acts would reasonably elicit. 
 
Arizona v Mauro (good faith conduct that the PO reasonably will lead to confession ok) 
F:  A person is arrested for murder and invokes Miranda rights.  His wife is also being questioned and insists on seeing her hubby.  The PO attempt to dissuade her from talking w/ her hubby but she insists.  They tell her not to b/c it’s a bad idea b/c she will say something incrim.  The PO say that they will be present during the meeting and that their conversation will be taped.  During the meeting, a conversation happens and it is admitted during the hubbys trial to show that he was not insane at the time of the alleged event. 
A:  The court holds that even thought it meets the reasonably expected test, it wasn’t an interrogation b/c the PO weren’t intending to elicit an incriminating response.  Here its okay b/c it was not a trick.  This was not a psychological ploy that properly could be treated as the functional equiv of interrogation b/c there was no evidence that the officers sent Ms. Mauro to see her hubby to elicit the info.  However, if the PO had pushed her to talk to him that might be the functional equivalent of express questioning. 
Prof:  This contradicts Innis’s objective standard however, here the PO are not acting in bad faith. 
Although the PO knew that there was a substantial likelihood that incrim material would be obtained, the po attempted to discourage the wife from seeing her husband.  

Penn v Muniz (routine booking exception to miranda )
F:  Muniz was arrested for drunk driving and taken to the station and asked admin qs like - name, address, height, weight, eye color, dob, current age. 
A:  His answers are admissible b/c the qs fall w/in the routine booking q exception which exempts from miranda coverage qs to secure the biographical data necessary to complete booking or pretrial services.  This is b/c can't run a criminal justice system if the po have to mirandize you before booking.  So instead of litigating everytime there is a rule that the PO can ask routine qs for record keeping purposes with out Miranda.

SSSI1: What if there is an arrest and then a confession before Miranda?
RULE:  If there is a confession before the warning but after arrest then that confession is inadmissible if result of interrogation but if the D just blurts out the confession there no interrogation so no miranda issue b/c no coercion.
· So prior to warning but after arrest
· Interrogation - in admissible
· No interrogation - admissible 

SI2:  When does Miranda not apply? 
RULE:  Miranda warnings are not required when the suspect is unaware that he is speaking to a law enforcement officer and gives a vol statement.

Application- no miranda
Illinois v Perkins (coercion is determined for suspects POV – so chatting in jail cell not coercion)
F:  In 1984, stephenson was murdered in St Louis Ill and it was unsolved.  In march 1986:  Charlton told po that he had learned about a homicide from a fellow inmate.  The PO traced down Perkins who was in jail for aggravated battery (unrelated charge to one they want info for – privileges are crime specific so no 6th A critical stage).  The Po placed an undercover agent in the cellblock w/ rsp and Charlton. The plan was that Charlton and the undercover cop, Parisi were going to pose as escapees form a work release program who had been arrested in the course of a burglary.  The trio met and decide to work on an escape plan and rsp said that he could get his gf to bring a gun for the escape.  Parisi said that he does not kill he is just a burglar.  Then Rsp told his story in detail about how he had killed Stephenson.  Parisi did not give Perkins any warning before the conversation 
A:  Here even though Perkins is in custody and being interrogated this is not a Miranda violation b/c this is not the type of situation that Miranda was developed for.  Here, the aspects of compulsion are not present.  Perkins thinks he is speaking to his friend not to a PO and so no issue of intimidation or coercion.  The feeling of coercion is what is essential to Miranda.  Furthermore, the idea of jail cell bravado is irrelevant b/c it is not a situation created by the PO (think Bostick bus scenario).  Ploys to mislead a suspect or lull him into a false sense of security that do not rise to the level of compulsion or coercion to speak are not w/in Miranda 
C:  here the statemtns were vol and there is no fed obstacle to their admission at trial

Application - Miranda 
Arisona v Fulminate (gov manipulates circ to make it coercive)
F:  D while incarcerated made friends w/ an FBI informer pretending to be an organized crime figure.  The  was subjected to threats of assault from other inmates and the informant offered to protect him if he would tell the informant what happened in a rumored murder.  The D confessed to the murder and the informant passed the confession to the PO.  
C:  The court was involuntary and inadmissible.  This is involuntary b/c the Po used a coercive element.  Here the gov’s manipulation of the circ might lead to invol confessions. 
  
Issue 3:  How can a D use their Miranda rights?
· D can invoke
· D can waive

SI1:  What is the difference between a waiver and invocation?
· Waiver – D begins speaking 
· Invocation  - D asks for right 
· For atty 
· Remain silent
 
INVOCATIONS
RTRS and RTC must be invoked unambiguously and unequivocally.
· However, they have different implications

SI1:  How long does the invocation of the RTRS last?
RULE:  To determine if the confession following an invocation of RTRS is valid, need to review the circ leading to see if the right to cut off questioning was honored. 
· Invoking RTRS only invokes that right at that monent.

Application – honoring invocation
Michigan v Mosley (many differences and 2 hour break)
F:  Mosley was arrested in connection with certain robberies, was briefly interrogated and then invoked his right to remain silent (RTRS) at which pt the interrogation ceased.  Then a diff PO interrogated Mosley about a homicide.  The second officer advised Mosley of his rights, obtained a waiver, and secured incrim info.  So I1 then invocation then 2 hours pass)and new po comes, warns, I2 and then he confessed
A:  Here the court holds that the confession after I2 is admissible b/c  the D had a 2 hour break to chill out, different crime, different officer, different location. The PO honored the invocation b/c they immediately stopped interrogating after invoked and only resumes questioning after the passage of a significant period of time.  

Application – not honoring invocation
Westover v. US (warning stuck in middle not valid)
F:  W/o giving any advisory warnings of any kind to Westover, the PO questioned him that night and throughout the next morning about various local robberies.  Then the PO took him over to the FBI at 12 noon the next day, where he received a miranda warning and then confessed
A:  Inadmissible b/c the interrogation leading to the pl's statement followed on the heels of prolonged questioning that was commenced and continued by the city police w/o preliminary warnings to Westover of any kind. Here the feds were beneficiaries of the pressure applied by the local in custody interrogation 

SSI1: How is Mosley different from Westover?
· Westover had a massive unwarned interrogation, Mosley there was a warning an mini interrogation, invocation 
· Westover was one long interrogation, Mosley – 2 separate interrogations

SI2:  How long does the invocation of the RTC last?
RULE:  After the accused invokes his RTC, he cannot be subject to further interrogation until counsel is present, UNLESS the accused himself initiates further communication, exchanges or conversations w/ the PO or until there is a break in custody and 2 weeks pass.
· After invocation of RTC, can be no PO q unless D reinstates
· Cannot waive right by answering a PO question during custodial interrogation after the right has been invoked even if advised of his rights. 
· D invokes RTC b/c he feels coerced and so everything that happens not initiated by the D is coercion.

Application – invalid wait time
Edwards v AZ (all q must end until D reinstates or 2 weeks pass)
F:   Edwards charged w/ robbery, burglary and first degree murder.  He was arrested, informed of his rights.  Pl said he understood the rights and was willing to submit to questioning.  After a while he invokes his RTC, questioning stopped and he was taken to jail. The next day, the detention officer told Edwards that the detectives wished to speak w him and he said he did not want to talk to anyone.  Then the officer said he had to.  Edwards was informed of his rights and said that he was willing to talk, but first he wanted to hear the taped statement that implicated him.  Then he said he would make a statement as long as it was not recorded.  
A:  The court stated that additional safeguards are necessary when the accused invokes his RTC b/c the D invokes that right b/c he feels coerced.  So any PO initiated questioning is the result of coercion.  Here the court held that his waiver was not valid b/c without providing the D an atty, the PO questioned the D the next day and D did not initiate this exchange.  Actually, he said he did not want to talk to the PO.  He made his statement w/o having access to counsel and did not amt to a valid waiver and hence is inadmissible.  The second warning is ineffective b/c he asked for an atty which signals that the D thinks he needs help against the PO (which is what Miranda is worried about and so thus was coercion). 

Arizona v Robertson (must stop all q until atty present)
F:  d was arrested for burglary and given miranda and said he wanted an atty before answering qs.  3 days later an different po questioned roberston about a diff burglary and was again advised of his rights and this time agreed to talk 
C:  statements inadmissible b/c unlike mosley this involved RTC not right to remain silent

Minnick v Mississippi (once RTC invoked, atty must be present for all q)
F: A suspect invokes his RTC and then is allowed to consult w/ counsel and then is subsequently interrogated w/o atty there.
A:  The court held that when counsel is requested interrogation must cease and officials may not reinitiate w/o counsel present whether or not the accuses has consulted w/ his atty.  A single consultation w an atty does not remove the suspect from persistent attempts by officials to persuade him to waive his rights or from the coercive pressures that accompany custody and that may increase as custody is prolonged.  Consultation is not always effective in instructing the suspect of his rights and if the po had complied w/ minnicks request to have counsel present during interrogation the atty could have corrected minnicks misunderstanding that an oral statement is as incrim as a written or indeed counseled him that he need not make a statement at all. 
C:  Once invoked atty must be present for q. 

Application – Valid wait time
Maryland v Shatzer (2 weeks + break in custody enough to end RTC invocation)
F:  In 2003, Shatzer questioned about sex abuse and was already in prison for unrelated sec abuse crime.  He was read, and signed a waiver of his rights.  But then he said he did not want to speak w/o an atty.  The interrogation ended.  In 2006, new info arose and so q again.  Got his Miranda rights and then the PO gave him a waiver and he admitted to performing sex acts infront of his son.  5 days later, he confessed to sex abuse of his son.  The only diff between this case and Edwards - is that there is a 2.5 year time span between I1 and I2 
A: 14 days provides plenty of time for the suspect to get reacclimated to his normal life and consult w/ friends and counsel and to shake off any residual coercive effects of his prior custody.  Here the court sees that the custody was broken when the right was invoked b/c the D was sent back into the general prison population.  The fact that he was in prison and is technically custody is irrelevant b/c that is not the type of po dominated environment that Miranda is worried about.  
The second thing of relevance to the court is that there is 2.5 years between I1 and I2.  During that time, the D could have sought advice from atty, family, friends.  He also knows he can assert the right to stop interrogation and that investigative custody does not last indef.
C: break in custody plus 2 weeks space enough 

SSI1:  What does a D have to say to invoke RTC?
RULE: A suspect must unambiguously and unequivocally request counsel.  
· super clear standard  

Application
Davis v US
A:  A rule that would require the immed cessation of q would transform the Miranda safeguards into a wholly irrational obstacle to legit po investigative activity b/c it would needlessly prevent the PO from questioning a suspect in the absence of counsel even if the suspect did not wish to have an atty present.
 
H1:  I want a lawyer
A1:  unambig
 
H2:  I would like an atty
A2:  Unamb
 
H3:  I've always liked attys
A3:  hard to say 
 
H4:  Am I going to be able to get an atty 
A4: ambig 
  
SSI2:  What does a D have to do to reinstate after invocation? 
RULE:  The D must initiate conversation that represents a desire on the part of the accused to open up a more generalized discussion relating directly or indirectly to the investigation. 
· Cannot be mundane qs like can I have water or use the phone

Oregon v Bradshaw (splintered decision)
F:  Rsp was placed under arrest for giving liquor to a minor and told his rights.  Then the PO told the rsp the officers theory of how the traffic accident killed the minor and placed rsp behind the wheel.  Rsp said, "I do want an atty before it goes very much further" Conversation ended.  Then he was transferred from one jail to another and asked a different officer, "What is going to happen to me now?"  and the PO said "you don't have to talk to me.  You requested an atty and I don't want you talking to me unless you so desire b/c anything you say can be used ag you. (PO warned again him).  Rsp said he understood.  PO said where they were going and what he was being charged for then said that it might help him to take a polygraph. Rsp said ok.  The polygraph showed that the rsp was not telling the truth.  So then the rsp recanted his earlier story and admitted that he had been driving and that he had been drinking and passed out at the wheel.  
A:  The court holds that when the rsp asked "What is going to happen now" he initiated further conversation in the ordinary dictionary sense of the word.  Although the qs was ambig -- it showed a willingness and a desire for a generalized discussion about the investigation.  Then the PO gave a second warning, after which the accused continued talking which shows that the accused understood that they were about to have a generalized conversation.  The second warning is valid and dispelled the coercion so the confession is admissible.
D: Under the circ of this case it is plain to see that rsp only desire was to find out where the po were going to take him.  So what D did was not a reinitiation.  D’s are supposed to be able to ask basic qs like where am I going, can I use the bathroom and where is the phone.  His question came right after asking for counsel and was a normal reaction to being taken from the po station and placed in a po car to be transported somewhere.  
 
WAIVERS W/O INVOCATIONS
Issue 1:  What is needed for a valid waiver?
· PO need to give warning
· D needs to give a knowing, intelligent and voluntary waiver.
· Waiver can be expressly stated or inferred from D’s words or actions.

Notes:
· Warning helps makes waiver knowing and intelligent
· Cf 4A waiver that only needs to be voluntary, here need knowing and intelligent as well. 

SI1:  What do the PO need to do for a waiver to be valid?
RULE:  If the required warnings have not been given, Miranda waiver is impossible; the presumption of police coercion is irrebuttable.  
· can't waive before warning, there has to be warning or inadmissible 

SSI1:  What does the warning need to look like?
RULE:  Ct is flexible about the exact lang of the warning but based on what a reasonable suspect would think the warning meant. 

Application - Valid Warning
CA v Prysock (no need to expressly state atty will be made available prior to investigating)
Ct upheld a conviction where the warnings given the D did not expressly state that an atty would be made available prior to interrogation.
 
Duckworth v Eagan (if and when language okay)
F:  Said that, "We have no way of giving you a lawyer but one will be appted for you, if you wish, if and when you go to ct."  
C:  the if and when lang accurately described Indiana's procedure and anticipated a suspects natural question concerning when counsel might be appted.  Miranda just promises that you have a right to a lawyer for interrogation when that happens not at that exact moment.  Miranda does not require that suspects be given attys immediately only that if suspects invoke their right to counsel, the po must stop questioning them 
 
Fl v Powell
F:  Here the PO said that he has the right to talk to a lawyer before answering any of their questions and the right to use any of his rights at any time he wanted during the interview." The D argued that he gets an atty the whole time and the PO made it sound like he only gets to talk to the atty before hand.  
A:  This means that he could exercise that right while the interrogation was underway.  However to see if it is adequate must think what a reasonable suspect in a custodial setting who has just been read his rights would understand. The ct does not believe that a suspect would come to the counterintuitive conclusion that he is obligated or allowed to hop in and out of the holding area to seek his attys advice.  Instead, the suspect would likely assume that he must stay put in the interrogation room and that his atty would be there w/ him the entire time.  Although the warnings were not the clearest possible formulation of miranda's right to counsel advisement they were sufficiently comprehensive and comprehensible when given a common sense reading.  
C:  the PO statement adequately convened the right -- it is clear enough  - as long as it conveys the basic substance

Application – invalid warning
Patane
F:  The  was arrested and advised of his Miranda rights.  Then the D interrupts mid-stream and says “Yeah I know them”.
C:  The court holds that this warning is no good b/c have to give the whole warning even if the D says he already knows the warning.  As a result, his unwarned statement is inadmissible but the evidence that came from that statement is admissible. 

SI2:  What does the D have to do for the waiver to be valid?
RULE:  A waiver does not have to be expressed in a written or oral statement but a waiver can be inferred from the actions and words of the person interrogated such as an uncoerced statement which can imply waiver of the right to remain silent.
· The confession itself is enough to infer waiver

Application – valid waiver
North Carolina v Butler (inferred from actions, absent express statement of waiver)
F:  Butler was fully advised of his rights.  Then he was taken to the FBI office where he was determined to be literate and of 11th grade education. (to make sure received info need to make sure that they speak english and are literate).  He was given a form to read and asked if he understood his rights.  However he refused to sign the wiaver at the bottom.  He said he would talk to them but would not sign any forms.  (this is a waiver)
A:  The court does not care if the D signs a wavier or rights form or not.  As long as he understands the warning (meaning that he speaks English and is literate) and then speaks he has waived his right.
C:  Valid miranda waiver

Berghuis v Thompkins (invocations need to be unequivocal, waivers can be inferred) 
F:  D arrested and was confirmed that he understood English and given his rights.  Declined to sign waiver form.  He then sits there for 3 hours saying almost nothing.  In a hard back chair that he says is uncomfortable.  During interrogation, he did not say he wanted to remain silent or that he wanted an atty.  Instead, he was mainly silent and limited verbal responses to yes, no, I don't know and sometimes nodded his head.   Then was asked, "Do you believe in G-d?" “yes”.  “Do you pray to god?” “Yes” “Do you pray to god to forgive you for killing that boy?” “Yes” (confession).  However, he refused to make written confession.
A:  He did not invoke his right to silence b/c must do so unambiguously. Here he did not say that he wanted to remain silent or that he did not want to talk w/ po.  However, by his conduct he validly waived his rights. The waiver was knowingly and intelligently given b/c D did not argue that he did not understand his right and so knew what he gave up when he spoke, got a written copy, was given time to read it, the PO read the 5th warning out loud and the PO established that the D could read English.  Waiver can be inferred from D’s conduct b/c D answered the q about G-d is a course of conduct that shows he declined right to remain silent -- so confession itself enough.  There is no evidence of invocation b/c he just sat their quiet for 3 hours and to invoke must speak.  
C:  Can infer waiver from confessing.
Prof:  There is a light burden on gov to prove waiver as long as the D is not invoking. 

SI3:   What is a knowing and intelligent waiver?
RULE:  A waiver must be knowing, intelligent and voluntary but are not dependent on knowing other information outside of the warning.  The PO can establishing this burden by showing that the D understands English and the warnings. 
· To effectively waive must
· Be voluntary - the product of a free and deliberate choice rather than intimidation, coercion or deception 
· Have full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it 
· Gov only needs to prove waiver by preponderance of evidence. 

Application
Moran v Burbine (intelligent waiver is only dependent on knowing English and understanding the warning)
F:  PO arrested respondent and two others in connection w/ a local burglary.  However the Cranston PO learned from a confidential informant that the man responsible for Ms Hickey's death lived at a certain address and went by the name Butch and the rsp mets both of those criteria's.  The PO informed rsp of his Miranda rights and he refused to execute a written waiver but the other 2 suspects implicated him. Then the Providence PO were called to investigate rsp concerning the murder.  The same evening, rsp sister called his Public Defender to let him know of the arrest but was unaware of the murder investigation.  The atty was unavailable so the assistant PD called the PO station and said that she repped the rsp.  The po station said that they were done w. him for the night and did not inform her that the po from providence were there.  Rsp was unaware of all of this and less than an hr after the attys call was questioned concerning the murder, he signed a written form acknowledging that he understood his right to the presence of an atty and explicitly indicating that he did not want an atty called or appted.  Rsp was left in a room w/ access to a phone that he did not use.  He then signed three written statements fully admitting to the murder.  Is his waiver valid even though the D did not know that his atty was calling to talk to him?
A:  The court holds that his wavier is valid b/c his waiver has nothing to do w/ going on outside.  As long as he knew his Miranda rights he can waive them. Here the rsp comprehended his rights and so the failure of the PO to inform the D that his atty called is irrelevant.  It does not matter if the PO failed to do so negligently or intentionally b/c the knowing and intelligent waiver is dependent on the Ds state of mind not the POs.  Miranda should not adjust to make it mandatory to tell the D about his attys presences before invoking b/c that is not what Miranda is concerned about.  The 5 a has two compelling concerns: 
· A tool for effective law enforcement:  need ppl to confess and so if had a rule that each time person had lawyer needed to be consulted -- that would make police work harder -- its about enforcing basic rules and not more -- not about making defense bar better but just enforcing the bare minimum of competence
· Prevent ag an inherently coercive interrogation process
A rule requiring the po to inform the suspect of an attys efforts to contact him would contribute to the protection of the 5 a priv only incidentally at a substantial cost to societies legit and substantial interest in securing admissions of guilt.  The phone call would have convinced the rsp to not speak and that is not what miranda if for instead Miranda dissipates the feeling of coercion
C:  His waiver was knowing and intelligent even though he did not know his atty was calling him. 
Prof:  D could have understood his rights better w/ his atty and he might have not confessed.  But this is not what the court means by knowing and intelligent.  The D just needs to understand and comprehend the warning. 

Q:  Is this a DPC violation?
RULE:  PO deception might rise to a level of a dpc violation when the misbehavior so shocks the sensibilities of civilized society.  
A:  Here the PO falls short of shocking the conscious.  However, maybe w/ facts, more egregious PO deception might rise to the level of a DPC violation.  Here, there was no trickery in the warning.  
C:  No DPC violation 

Miller v Fenton (trickery does not make waiver invalid)
F:  The po made no threats and engaged in no physical coercion of miller but assumed a friendly understanding manner and spoke in a soft tone of voice.  Po acted sympathetic and said he wanted to help him unburden his mind.  PO gave Miller certain factual info that was untrue like saying V was still alive and then saying that she died during the interrogation.  Saying that he was not a criminal who should be punished but a sick ind who should receive help.  After lots of this discussion -- Miller confessed and then collapsed in a state of shock.  He slid off his chair and onto the floor w/ a blank stare on his face and the PO sent for a first aid squad that took him to the hospital 
C:  valid Miranda waiver.  However, the trickery does not make waiver not knowing and intelligent.  The psych pressure effected how D felt but not his basic understanding of his rights.  
Prof:  The PO can be pretty mentally coercive but if they become too coercive that might make the confession involuntary.  In that case Miranda cannot fix an involuntary confession.  
 
Issue 4:  What is the constitutional status of Miranda?
Since Miranda is a prophylactic rule FOPT does not apply; however, if violate 5A then FOPT applies. 

SI1:  What is the relation between Miranda and exclusion of evidence?
· If statement invol (Bram)-> violates 5 A so confession and its fruit are inadmissible and would not have to get to miranda issue. 
· If they are unwarned -> then still have inherent threat of compulsion and hold that the 5th A requires these protective measures (prophylactic)
· If the statement is unwarned and voluntary -> violates Miranda but not the 5A
· Confession is suppressed but FOPT does not apply
· If statement is unwarned and involuntary -> violates Miranda and 5A 
· Confession is suppression and FOPT applies 
· If statement does not violate Bram or Miranda – there is DPC
EXCEPT:
· Public Safety Exception 
· Impeachment Exception

Application Exceptions
N.Y v. Quarles (Miranda not needed in cases of public safety) 
F:  PO chase a guy that they think shot someone.  They arrest Quarles in the supermarket and see he has an empty holster.  The arresting officer asked Quarles where the gun is and the D says, “Its in produce”  (confession).  
A:  The court holds that even though the gun was obtained through unwarned questioning it is admissible b/c the questioning was done to promote public safety, not obtain evidence. 
Other ex:  where is the bomb
 
Harris (can use unwarned confession to impeach just not in case in chief)
F:  The PO had an unmirandized confession.  Then D testifies and contradicts what he says in his confession and on rebuttal state used the inadmissible confession to impeach.
A:  The PO can do that b/c Miranda is sufficiently satisfied by not using the confession as evidence but now the D is exploiting Miranda by lying.  On the balancing test, it is too costly to not allow the gov to use a confession for impeachment purpose if the D decides to testify falsely.  

SI2:  What is the relationship between Miranda and the Constitution?
RULE: Miranda is a “constitutional rule”; Congress cannot overrule it. 
· Miranda and its progeny govern the admiss of statements made during custodial interrogation in both state and fed cts

Application
Dickerson v US (the 5A needs Miranda)
F:  Congress passed 18 USC 3501 which said that voluntariness was the touchstone of admissibility.  It did not say that the state had to warn and instead gave a list of factors for the cts to consider when confronted w/ whether a confession was voluntary.  The purpose of the statute was to say that don’t need to say Miranda by legislating that an unmirandized confession cannot be a basis for exclusion. 
A:   The SC says that Congress can only set aside rules of evidence and procedure that are not required by the Con; however here Miranda is a con decision and so Congress cannot pass this law.  To get to this conclusion the SC looks at its power.  The SC creates rules of evidence and procedure all the time but only in the absence of congressional rule b/c congress has the last word.  So if miranda is a supervisory power of ct, then congress can override the SC decision and it also would not apply to the states.  However, Miranda cannot be a supervisory rule of the court b/c Miranda DOES apply to the states.  The SC has intervened w/ state ct decisions that concern Miranda and the SC can only do that to correct constitutional wrongs (which Miranda is).  The SC could only tell a state what to do if the Constitution requires it.  In Miranda the SC said it is creating a con rule b/c the con requires this rule even if violation of Miranda may not be a con violation.  Miranda is needed to protect the 5a b/c custodial interrogations are so inherently coercive that it is a looming threat to the 5a and so the 5a requires these warnings.  As a result, the 5a requires Miranda and not less.  It then says that  Congress/states to come up with other ways of accomplishing the protections of Miranda as long as it gives the same protection.  The SC is able to come up w/ Con rules b/c they have judicial authority to interpret the constitution.  However, this does not mean that everytime Miranda is violated, the Constitutional 5A is violated however the warning is needed to protect the 5A.  
C:  Can't statutorily change Miranda b/c con rule. 
D – Scalia (formalistic): Ct has said that can violate miranda w/o violating the con.  However the ct has mutated and modified the Miranda rule to the point that it no longer makes sense.  The con does not vest in the ct a power to prescribe particular devices in order to assure the absence of such a motivation.  Need a violation of 5A to violate.  

SI3:  How does Miranda work when there are sequential interrogations?
SEQUENTIAL INTERROGATIONS:  There is I1, then a statement, then a warning, then I2, then statement.  The first statement is inadmissible but the second statement…
RULE:  Where the interrogation was nearly continuous and the second statement was clearly the product of the invalid first statement, the statements should be suppressed
· Relevant factors to determine whether Miranda warnings delivered midstream could be effective enough to accomplish their objective. 
· Completeness and detail of the qs and answers in the first round of interrogation 
· The overlapping content of the two statements 
· The timing and settling of the first and the second 
· The continuity of the po personnel 
· The degree to which the interrogators questions treated the second rounds as continuous with the first one 

Application – Separate Interrogations
Oregon v Elstad  (mini-confession, full confession – Miranda serves its job)
F:  PO went to young suspects house to take him into custody.  Before the arrest, one officer spoke w/ the suspects mom while the other one joined the suspect in a brief stop in the living room, where the po said that he felt the young man was involved in the burglary.  The suspect said that he had been at the scene.  Later at the po station there was a systemanic interrogation where miranda was given the the d made a full confession
C:  The first confession is clearly a violation of Miranda but was more like a mini confession compared to the full confession given at the station.  However, unlike the 4a where an illegal search or seizure taints all evidence from that illegality, Miranda is broader than the 5A and thus a violation of Miranda does not necessarily violate the 5A.  So when only Miranda is violated there is no FOPT.  So the admissibility of the 2nd confession turns on Miranda analysis, not FOPT.  At the station, it was clear that he was under arrest however at the house he gave a mini confession and it was not so clear whether he was under arrest (PO did not want to alarm mom) and it was a different location and different POs.  So the court held that the warning was valid b/c the confession were not one continuous interrogation but two separate ones which means his warning at the station gave him a real choice in whether he wanted to confess or not. 
C:  Admissible b/c the connection between I1 and I2 were speculative and attenuated allowing Miranda to do its job to dispel the coercion inherent in I2. 
Prof:  As result of this case PO started training their officers to do this kind of sequential confession - unwarned confession/break/warning/confession.  This would be b/c the first confession would be inadmissible but the second according to Elstat would be okay and since FOPT did not apply the second confession was admissible. 

Application – One Continuous Interrogation
Miisouri v Seibert (one continuous interrogation does not give real choice to invoke)
F:  Seiberts' 12 yr old son who had cerebral palsy died during his sleep.  But she was scared about neglect charges b/c he had bedsores so in her presence her 2 teenage sons and their 2 friends came up w/ a plan where they would set the mobile home on fire and leave Donald Rector in the home so that she would not be charged w/ neglect for leaving her child home alone.   Donald died in the fire. 3 days later Seibert was awoken from the hospital and arrested but not given her miranda warnings.  She was not warned b/c PO had a strategy where they would arrest but not warn, then interview until they got the statement the wanted, then give break and then warn, and interview until they get the answer she had already provided.  At the station she was questioned for 30-40 minutes and w/o being warned.  Then she said that she knew that Donald was supposed to die in the fire.  She was given a 20 minute coffee break.  Then the same officer turned on a tape recorder, gave Seibert the Miranda warnings and obtained a signed waiver of rights.  Then he started questioning her again and confronted her w/ her prewarning statements about daniel.  Finally she said that she knew Dan was supposed to die in his sleep.  She is trying to exclude both the prewarning and postwarning statements  
A:  Since FOPT does not apply, the court needs to apply the Miranda test to see if Miranda can do the work it needs under the q, warn, q.  Unless the warnings could place a suspect who has just been interrogated in a position to make such an informed choice, there is no practical justification for accepting the formal warnings as compliance w/ Miranda or for treating the second stage of interrogation as distinct from the first, unwarned and inadmissible segment.  Here, compared to Elstat, must ask if these can be viewed as two separate analysis or just one long one.  Here, this is more like one long PO investigation.  They have a complete confession both times, the content is the same, the timing is close together, same POs and the PO treated it like one long investigation by using stuff she said in her first investigation in her second investigation.  Here, the warning is not doing its job.  It is not giving the person the real choice to speak or invoke but a joke warning.   An ineffective warning leads to an unwarned and thus inadmissible statement.  
C:  Inadmissible confession b/c Miranda violated. 
CC - Breyer:  He agrees w/ the result but what was really being done is FOTP analysis by looking at if the two interrogations were so attenuated or had an independent source. 
CC-Kennedy:  Should be good faith analysis like Leon.
 
SI4:  Does Miranda bar admission of the fruits of an unwarned confession? 
RULE:  No FOPT for physical fruits of unwarned confession so that physical evidence obtained as result of unwarned confession admissible (but the confession is still inadmissible). 

Patane
F:  The  was arrested and advised of his Miranda rights.  Then the D interrupts mid-stream and says “Yeah I know them”.
C:  The court holds that this warning is no good b/c have to give the whole warning even if the D says he already knows the warning.  As a result, his unwarned statement is inadmissible but the evidence that came from that statement is admissible. 

H1:  Have a person who is illegally seized and then get a confession but mirandized.  
A1: The 5a has no objection but there is a 4a objection b/c of the illegal seizure could be fruit of the poisonous tree so need to see if taint of initial violation so attenuated that it makes confession admissible.

H2:  Have a scenario where there is a mixture of ppl and the PO want to get info about gun but ask in coercive way.  Have an anonymous tip and the same situation in JL.  The police act and PO comes up to JL and says punk tell me where the gun is.  JL says its in my shoe.  Find gun.  Are statement and gun admissible?
A2:  
4A analysis:  Was their an illegal seizure? Look at JL and Mendenhall.  If seizure is illegal then there are two pieces of evidence:  the confession and gun.  The confession is fruit and inadmissible and gun is inadmissible b/c fruit of confession 
5A analysis:  Look at Bram was it voluntary or coerced?  Look at Miranda analysis – is it custody (stop or full fledge arrest)?  Is it interrogation?  If coerced, then violates 5A and the confession and gun inadmissible b/c of fruit.  Alternatively, even if statement not coerced and not in violation of 5A, might need to be mirandized and as a result the confession is suppressed but the gun might be admissible (cf: patane and quarrels) 

	GUILTY PLEAS	
Guilty Pleas as a Substitute for Trials
· Min reqs for plea
· Guilty pleas = waiver
· Vol -uncoerced
· What kind of pressure can the government put on you 
· Knowing & intelligent - what does he have to know to be valid
· Formula same as bram for coercion but works differently 
· If the gov threatens w/ DP -- is that coersion? 
· When ct says not coercion -- need to understand why that is not coercion 

Issue 1:  Why do ppl plea?
· Get lower sentence 
· Avoid trial costs 
· If can't make bail, so plea to stop waiting in jail
· An admission of the crime - to cleanse the conscious 
· Client gets to decide not the atty
· Don’t trust the system or atty
· Ignorance
SI1:  What is the difference between plea bargaining and guilty pleas?
Plea bargaining:  Inducing guilty pleas by making charging or sentencing concessions

Issue 2:  What is rule 11?
It is a rule that gives the countors of what a plea should look like which is: 
· Ensuring voluntariness
· Can’t be the result of false threats and promises other than the promises of the plea
· That waiver is knowing and intelligent
· In open ct judge must ensure that the D understands the rts he is giving up
· Tension:  Judge gives colloquy but assumes atty explains beforehand
· Nature of the charge (Henderson)
· Possible max penalty
· That there is a factual basis for the plea

Application
Brady v US (voluntariness- does not include the plea agreement)
R:  plea bargaining did not in itself render pleas invol.
RESULT:  vol challenges to guilty pleas have usually stemmed from claims that the gov bargained improperly (ex:  used some impermissible threat)

SI1:  What does it mean to knowingly and intelligently waive? 
RULE:  A knowing and intelligent waiver in a plea is knowing the crime that the D is pleaing to not all possible defenses.
EXCEPTION:  Vindictive charging by the prosecutor

Application – knowing and intelligent
US v Broce (not knowing all defenses does not mean waiver not intelligent)
R:  Failure by counsel to provide advice may form the basis of a claim for ineffective assistance of counsel but will not set aside a valid plea.
F:  Rsp were convicted of two separate accts of conspiracy but now contend that only one conspiracy existed and that double jeopardy principles require the conviction and sentence on the second acct to be set aside He was charged w/ two conspiracies:  rig bids and suppression of competition and plead guilty to both.  He says that when he plead his lawyer did not tell him about the double jeopardy claim so he is arguing that his wavier was not knowing and intelligent.  A:  The court holds that his waiver was knowing and intelligent.  They say that knowing and intelligent is not about the Ds subjective understanding about potential defenses but if is was made voluntarily and if the person knew what they were pleading to.  Since the atty admitted not knowing the defense, he can have a claim for ineffective assistance of counsel to which Strickland would apply.   
Prof:  This is like the case when the atty calls on the phone and the PO don’t tell the D – the court is saying to knowingly waive the D does not needs to know all the circumstances just the charges he is pleading to.  

North Carolina v Alford (plea but maintain innocence still valid)
F:  Alford was indicted for first degree murder.  His atty said he should pled guilty but left the ultimate decision to A.  A accepted a plea of guilty to 2nd degree murder.  Before the plea was accepted, A took the stand and testified that he had not committed murder but that he was pleading builty b/c he faced the threat of the death penalty if he did not do so.  As a result, he got 30 years and sought to appeal. 
A:  The court held that his plea is valid b/c a valid plea is voluntary and knowing and intelligent. It is knowing and intelligent b/c he made a voluntary and informed choice among the alternative courses of action open to him.  Here he understood the plea and he had an atty who explained to him his alternatives.  A preferred to settle the conviction by plea not jury.  Furthermore, it does not matter if he plea nolo contendere or guilty b/c an express admission of guilty, is not an con req to the imposition of a crim penalty.  
C:  To plea knowingly and intelligently does not mean to actually be guilty

Application – not knowing and intelligent
Henderson v Morgan (ignorance of the intent element)
F:  The D plea guilty to second degree murder at his plea proceeding the trial judge failed to describe the intent term of the crime.  
A:  The SC held that this error denied the D due process.

Application – exception
Blackledge v Perry (prosecutors can’t bring a higher charge to punish someone for going to trial)
F:  Rsp charged w/ misdemeanor assault w/ deadly weapon, tried in DC w/o jury but was permitted once he was convicted to appeal to the Superior Ct and obtain a trial de novo.   After the d filed an appeal, the prosecutor obtained an indictment charging felony assault w/ a deadly weapon.  D pleaded guilty.
A:  Here the prosecutor was punishing the D for going to trial and thus the charge was vindictive.  That is a violation of his con right.  The plea did not forclose a subsequent challenge b/c the ds right was the right not to be haled into ct on a felony charge.  The initiation of the proceeding ag him denied him DPC

SI2:  What does it mean to voluntarily plea? 
RULE:  The plea must be the product of free and rational choice.
· Things that don’t render plea involuntary
· The possibility of a heavier sentence 
· Plea wiring
· Threatening a harsher charge 
· Anything done in good faith
· Things that render involuntary
· Actual or threat of physical harm
· Mental coercion or overbearing of the will of the D
· promises to discontinue improper harassment
· misrepresentation (including unfulfilled or unfulfillable promises)
· promises that are by their nature improper b/c they have no proper relationship to the prosecutors business

Application - voluntary
North Carolina v Alford (free and rational choice)
F:  Alford was indicted for first degree murder.  His atty said he should pled guilty but left the ultimate decision to A.  A accepted a plea of guilty to 2nd degree murder.  Before the plea was accepted, A took the stand and testified that he had not committed murder but that he was pleading builty b/c he faced the threat of the death penalty if he did not do so.  As a result, he got 30 years and sought to appeal. 
A:  The court held that his plea is valid b/c a valid plea is voluntary and knowing and intelligent.  It was voluntary b/c the D said that the plea was not coerced and the he choose to take the plea to avoid DP.  This is not coercion in the Bram sense b/c this is a decision that the D made for himself.  Here he had to make a choice between two unpleasant outcomes but had a genuine choice.  
Prof:  This is an outer limit case b/c it could be seen as coercion b/c the DP is pretty serious and a lot of judges don’t like to take these pleas.  

Brady v US (threat of DP does not render plea involuntary)
F:  Pl was charged w/ kidnapping and faced a max penalty of death.  Brady elected to plead not guilty but then learned his co-d was going to confess and testify ag brady and so Brady changed his plea to guilty.  His plea was accepted after being questioned twice as to the voluntariness and then sentenced to 50 yrs in jail.  Brady appealed saying that it was not vol since the law operated to coerce his plea b/c the law used to say that you can get dp for kidnapping when the v is harmed.  However, after his trial the leg changed the law and said that can't get DP for that anymore
A:  A valid plea must be vol expression of his own choice.  Here it might be that faced with a strong case ag him and recognizing that his chances for acquittal were slight, he preferred to plead guilty and thus limit the penalty to life imprisonment rather than to elect a jury trial which could result in a dp. Pleas can be valid in spite of the state's responsibility for some of the factors motivating the pleas.  However agents of the state may not produce a plea by actual or threatened physical harm or by mental coercion overbearing the will of the d.  But there is not evidence here that Brady was so gripped by fear of the dp or hope of leniency that he did not of could not with the help of counsel rationally weigh the advantages of going to trail ag the adv of pleading guilty.  This is not like Bram, where he was alone, in custody and unrepresented by counsel.  In that situation a mild promise of leniency was deemed sufficient to bar the confession.  But Bram did not hold that the coercive impact of a promise could  not be dissipated by the presence and advice of counsel.  Here he plead not guilty first, changed his pleas based on information that he had learned and had competent counsel.  
C:  His plea was voluntarily and intelligently made and we have no reason to doubt that his solemn admission of guilt was truthful.

Bordenkircher v Hayes (Prosecutor can threaten harsher charge to induce plea as long as there is PC)
 F:  Hayes was indicted for uttering a forged instrument and the prosecutor offered to recommend a sentence of five years in prison if Hayes would plead guilty to the indictment if he didn't he would indict him under a law where Hayes would be subject to mandatory sentence of life imprisonment by reason of his two prior felony convictions.  He chose not to plead guilty and the prosecutor indicted him under the three strikes law.  He was ultimately sentenced to life in prison
A:  Hayes was fully informed of the true terms of the offer when he made his decision to plead not guilty.  In plea bargaining there is relatively equal bargaining power and so the prosecutor can’t vindictively give a D a harsher sentence b/c she is mad she is going to trial but she can give the D a harsher sentence to induce a plea.  In the give and take of plea bargaining there is no such element of punishment or retaliation so long as the accused is free to accept or reject the prosecutions offer.  So long as the prosecutor has probable cause to believe that the accused committed an offense defined by statute the decision whether or not to prosecute and what charge to file or bring before a grand jury generally rests entirely in his discretion.
Note:  This is different from Blackledge where the prosecutor attached a harsher sentence b/c she wanted to punish the D for going to trial.

US v Pollard (can threaten to indict wife to induce plea – aka plea wiring)
F:  Pollard removed large amts of highly classified US intelligence info from the gov and gave it to the Israelis.  He was confronted by the FBI and called his wife said the code word and she got rid of the suitcase w/ the stolen files.  Pollard, even though denied asylum in Israeli, still protected the id of his israeli handlers.  Pollard and his wife were jailed and he plead guilty to minimize his chances of receiving a life sentence and to enable his wife to plead as well b/c she was sick and they would not let her plea w/o him agreeing to plea.  He plead guilty to one ct of conspiracy to deliver national defense info to a foreign gov which had a max sentence of life.  The ct sentenced him to life in prison and his wife got 5 years of which she did three
A:   Here pollard does not contest his guilt but asks for a new trial to est his innocence. The  approp dividing line between acceptable and uncon plea wiring does not depend upon the physical condition or personal circ of the d rather it depends upon the conduct of the gov where as here the gov had probable cause to arrest and prosecute both ds in a related crime there is no suggestion that the gov conducted itself in bad faith in an effort to generate additional leverage over the d.  
C:  wired plea is con

SI3:  What is an adquate factual basis?
RULE:  There needs to be a strong factual basis for the plea if there is a weak factual basis then the plea might seem more coerced.  

Application
North Carolina v Alford (free and rational choice)
F:  Alford was indicted for first degree murder.  His atty said he should pled guilty but left the ultimate decision to A.  A accepted a plea of guilty to 2nd degree murder.  Before the plea was accepted, A took the stand and testified that he had not committed murder but that he was pleading builty b/c he faced the threat of the death penalty if he did not do so.  As a result, he got 30 years and sought to appeal. 
A:  Here the factual basis was questionable.  There was only hearsay evidence w/ no eye witness.  But the court characterized it as strong evidence.  The factual basis was statement of witnesses that alford told them his plans to kill and then came back and said that he had committed the killing.  There was no eye witness to the crime and the witness’s statements were the only evidence.  
C:  Factual basis
Prof:  this is the outer limit of pleas.  

Question: what would an involuntary plea look like? (or, what can’t the government do?)
· Henderson – if the D doesn’t know what the element of the offense is
· Blackledge/Pearce – acting vindictively (i.e. there is nothing additional the govt is getting out of it) is not allowed because there is no rational choice among alternative
· Brady/Alford - No physical threats or mental coercion that overbear the will

SI4:  How are guilty pleas usually challenged?
Guilty pleas are almost never challenged on direct appeal, usually through HC
· Usually the standards for HC are harder than on trial or appeal.  
· Must show cause and prejudice
· Cause:  means that the d has a good reason for not having raised the claim in a timely fashion at trial
· Prejudice: means that the d was harmed by the failure to raise the relevant claim
· These terms are defined very restrictively 
· Exs:  ineffective assistance of counsel, w/held material, exculpatory evidence
 
· Usually ineffective assistance and actual innocence will travel together.
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