CRIMINAL PROCEDURE
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I.
6TH AMENDMENT

Main Issues Under 6th Amendment

*Incorporated under 14th Amendment DP (Gideon)
1. Right to Counsel

2. Ineffective Assistance of Counsel

3. Right to Self-Representation

4. Implications of RTC on appeal and beyond

1. 
RIGHT TO COUNSEL

Spirit of the Right: “Any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him.” Gideon

A. 
Did the person have the right to counsel?
· Rule: No person may be imprisoned without counsel
· If no lawyer, then no jail (Argersinger)
· RTC applies even to petty offenses (Argersinger)
· BUT THEN: If no jail, then no right to counsel (Scott)
· Procedural Problem with Scott: Backwards Looking Test. 
If Defendant comes before a judge and asks for counsel at the beginning of trial, judge doesn’t know yet if he is going to sentence the defendant to prison at that time. So if Judge doesn’t give Defendant counsel when asked, then judge can sentence Defendant to jail later.
· RTC DOES NOT MEAN Right to choose your counsel. (Slappy)
· Just get a competent lawyer, not even the same lawyer the whole time
· Analysis: Look at ACTUAL sentence (was there imprisonment?; we don’t care about fines) (not like in Right to Jury trial where look at MAX prison sentence)
· Example: Defendant sentenced with a $1 million fine which ruins Defendant, but given no jail time. Does Defendant have a Right to Counsel?
· Scott: NO RTC because no actual imprisonment (that is all that matters under this test)
· However, argue a person would rather spend 1 day in jail than be fined $1 million.
· Gideon: YES RTC because needs a lawyer to have a fair trial in light of the punishment since it is a $1 million fine that will ruin Defendant.
· Enhanced Sentencing Based on Prior Uncounseled Conviction: ALLOWED because a sentencing judge can use a wide variety of factors to enhance a sentence, not just uncounseled convictions (Nichols)
· Suspended Sentencing: Court can’t impose a suspended sentence without providing counsel (Shelton)
· Example: Defendant convicted and given probation. If violates probation, then gets jail time. Defendant not given counsel even though he asked for it. Defendant violates his probation, however, defendant cannot be sent to jail because he was not given a lawyer.
· Difference between Shelton & Nichols: In Nichols, Defendant going to prison to be punished for crime 2 (not crime 1). In Shelton, when Defendant violates his probation, still going to jail to be punished for the original crime, NOT punishment for violating his probation.
Main Cases

· Gideon ( YES RTC
· Argersinger ( YES RTC
· Scott ( NO RTC
· Shelton ( YES RTC
· Nichols ( NO RTC
B.
If RTC, when does Defendant have Right to presence of counsel?
Analysis for presence of counsel
1. Did RTC Attach?

2. Was this a critical stage of the proceeding?
1. Attachment

· When does RTC first attach: when the adversarial process begins (Rothgary)

· appearance before a judicial officer

· learns the charges against him

· liberty is subject to restriction

· Note: This does not conflict with Scott.

· Note: RTC ENDS AT SENTENCING

2. Presence
· When do Defendants have the right to the presence of counsel: at every critical stage of the proceeding

· LINEUP (includes showups) is a critical stage of the proceeding if D has been charged, so get the presence of counsel
· If D has NOT been charged, NO RTC and just gets DP

· Policy behind rule: SC worried about MISIDENTIFICATION (Wade)

· Suggestion (whether intentional or not) can result from phrasing of the question, who is in the lineup, and body language

· SC worried that the ID at trial will be crystallized by the ID at the lineup (which may have been tainted by suggestion)

· SC says that Lawyer needed at the lineup to ensure fair trial/lineup

· Problem: Lawyer can’t tell Police “Don’t do that.” Lawyer can only litigate about it at trial

· NO Right to refuse to be in a line up 

· Doesn’t trigger 5th A right because not testimonial

· VALIDITY OF IN-COURT IDENTIFICATIONS

· RULE: Government must prove by clear and convincing evidence that the in-court ID is NOT based on the tainted line up but an independent source
· Factors: (not exclusive)

· opportunity to observe the alleged criminal act

· existence of any discrepancy between any prelineup description and the D’s actual description

· any ID prior to lineup of another person

· ID by picture of the D prior to the lineup

· failure to ID the D on a prior occasion

· lapse of time between the alleged act and the lineup ID
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Main Cases:

· Kirby ( NO Right to presence of counsel because RTC hasn’t attached preindictment (just a “routine police investigation”)
· Manson (established DP test)
· Biggers ( VALID ID where a show up 7 months after the rape (very suggestive) but where the description was consistent and W made no other ID
· Moore ( RIGHT to PRESENCE OF COUNSEL at prelim hearing (even though no indicted) where W made ID (adversarial process began)
· Wade ( Right to PRESENCE OF COUNSEL postindictment
· Gilbert ( If no counsel postindictment, lineup evidence inadmissible (note W can still ID D in open court)
· Ash: NO RTC for photo arrays (D can’t be there, why should lawyer; laywer can recontruct the photo array)
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C.
Did Defendant Waive his RTC?
	RTC?
	WAIVED?
	RESULT of conviction/prison sentence

	YES RTC
	Denied/improperly waived
	UNCONSTITUTIONAL

	YES RTC
	Properly waived
	CONSTITUTIONAL

	NO RTC
	No need for waiver
	CONSTITUTIONAL


2. 
INEFFECTIVE ASSISTANCE OF COUNSEL

*Note: Test for IAC is the same whether a capital or noncapital case
· Rule: Defendant must prove both:
*Note: Can analyze in any order
· 1. Deficiency: Counsel did not function reasonably at the time; and

· objective standard under prevailing professional norms

· Look at from counsel’s perspective

· Highly Deferential: Want to give counsel wide latitude to make strategic decisions

· NOT a hindsight standard

· 2. Prejudice: The deficiency prejudiced Defendant (reasonable probability of a different result)
· Worried about undermining confidence in the outcome (maybe we didn’t convict the right guy)

· If A LOT of evidence against Defendant, harder to show prejudice (even if a zillion deficiencies) because it seems that we got the right person

· Prejudice presumed if:

· actual/constructive denial of counsel (Gideon, Powell)

· Conflict of Interest

· No adversarial exercise by counsel (Cronic)
· Severely limited use: Literally have to do nothing

· Bell: No presumed prejudice even though Counsel did not call any defense witnesses and waived closing argument; though he did cross examine government witnesses.

· Sometimes prejudice ignored when there is a fair trial (Nix, Lockhart)
· Think of this as the constitutional floor: Did you get the bare minimum as required by the 6th Amendment?

Main ways Counsel can be ineffective
A. Failure to Investigate

B. Bad Advice

C. Deprived of a fair trial


A. 
Failure to Investigate
· Deficiency: “not functioning as counsel”
· looking for BIG mistakes: QUALITY NOT QUANTITY (Compare Strickland with Rompilla)
· If Counsel made a STRATEGIC decision, likely not deficient
· Scope of investigation can also be inadequate (instead of a complete failure to investigate)
· Wriggins: Capital defense lawyer fails to investigate mitigating evidence. Lawyer had done some investigating. SC finds IAC because the scope of the lawyer’s investigation was inadequate.
	
	Strickland
	Rompilla
	Williams

	GOOD
	excluded rap sheet; phone interview with mom and wife
	interviewed 5 family members, maintained relationship with them, and got them to be character witnesses; defendant unhelpful and sent lawyers on false leads; 3 mental health experts; looked at records
	Put up 2 character witnesses, plus defendant’s mom;  psych evaluation; cross examined witnesses; argued

	BAD
	Missed arguments; no psychological evidence; no cross examination of the expert; no character witnesses; only interview wife and mom by phone and didn’t follow up
	knew defense would introduce evidence of prior conviction, didn’t look for the file (public record) which would have revealed his alcoholism, abusive family life, and poor upbringing.
	Missed evidence of retardation, abusive homelife during childhood, defendant’s commendations from his prison records, and failed to follow up with a helpful witness

	DEFICIENT?
	NO
	YES
	YES

	REASON
	Counsel made a strategic decision to go with a certain line of argument
	Counsel didn’t investigate a public record which they knew prosecution would rely on
	Counsel failed to realize that he could have uncovered the records; didn’t make a strategic decision


Main Cases:

· Strickland: NOT DEFICIENT( NOT INEFFECTIVE

· Rompilla: DEFICIENT + PREJUDICE ( INEFFECTIVE

· Williams: DEFICIENT + PREJUDICE ( INEFFECTIVE
· Wiggins: DEFICIENT + PREJUCDICE ( INEFFECTIVE

B.
 Bad Advice
· Most of the play is at the Prejudice prong (lawyer is likely deficient for giving bad advice)

· Pleas:

· RULE: Prejudice if Defendant would have gone to trial (and not pled guilty) if given correct advice (Hill)
· Difficult to show
· Hill: Counsel told D he would have to serve 1/3 time before eligible for parole. D actually had to serve ½ time because of a previous conviction that D did not tell counsel about. Court not satisfied that D would have gone to trial instead of taking the plea.
· Example: Max sentence is 10 years. Plea offer was 4 but a mistakenly thought it was 3 years. Likely no prejudice because he likely would have taken a plea at 5 years, then would have also taken it at 4 if had the correct information.

· Immigration Consequences

· DEFICIENT if lawyer does not tell clients of immigration consequences of pleading, such as deportation (Padilla)

· Unclear if it is prejudicial though

· Miscalculated Sentence

· Lawyer miscalculates prison sentence, D gets a longer sentence.
· Rule: INCREASED PRISON TIME IS PREJUDICE (Glover)

· Remember: SC obsessed with prison

· Discretionary v. Determinate

· Harder to show that increased prison time due to lawyer’s mistake when the sentencing guidelines are discretionary rather than determinate (like the federal sentencing guidelines)

· Glover: Lawyer miscalculated the federal sentencing guidelines. The error increased D’s sentence between 6mos-2 years. SC finds Prejudice

· Decision to plead Guild

· RULE: Only D can make decision to plead guilty; not the lawyer

· BUT may not be prejudicial if lawyer does when D refuses to respond in a capital case

· Nixon: Lawyer wanted to concede guilt in a capital case so he could focus on the penalty phase (Strategic decision). D would not respond to Lawyer, so Lawyer conceded guilt. D claimed IAC and that he was prejudiced.  SC SAYS NO PREJUDICE, reasonable for lawyer to concede guilt because D kept refusing to respond.

· Appeals (Roe)
· DEFICIENCY
· REFUSE TO APPEAL: Deficient if don’t appeal when client expressly tells you to appeal.

· FAILURE TO CONSULT: Deficient if fail to consult with client about an appeal if:

· 1. reason to think that a rational defendant would want to appeal (such as nonfrivolous grounds for appealing)

· 2. reason to think that this particular defendant reasonably demonstrated to counsel that he was interested in appealing
· PREJUDICE
· Prejudice if D would have appealed
· NOT if D would have won on appeal
Main Cases:

· Hill (pleas) ( NO PREJUDICE
· Padilla (immigration consequences) ( DEFICIENT (UNCLEAR IF IAC)
· Glover (miscalculated sentence): DEFICIENT + PREJUDICE ( INEFFECTIVE
· Nixon (conceding guilt in capital case) ( NO PREJUDICE
· Roe (duty to consult on appeal) 
C. 
Deprived of a fair trial
*Note: Fair Trial analysis not a separate IAC analysis. Still apply Strickland test (Williams) unless it looks Nix-y or Lockhart-y (Natapoff)

· No Perjury Allowed
· NOT deprived of a fair trial when lawyer prevents defendant from lying. Fair trials do not include perjured testimony
· Nix: Nix wanted to “lie” on the stand. Lawyer told Nix that if he did, then Lawyer would tell the judge (violates Attorney-Client privilege). Nix argues IAC because he didn’t get his right to testify, didn’t get zealous advocacy, or attorney-client privilege). SC says not deficient and no prejudice because the ability to lie on the stand is not part of a fair trial (even if it would have likely affected the outcome).

· Fairness judged from standards at the time of IAC claim
· Lockhart: D’s sentence increased by “double counting.” At the time, 8th Cir. said this was impermissible but D’s counsel did not object (deficient). By the time D make’s IAC claim, SC weighed in and said double counting was allowed. SC says no prejudice to D. D got a fair proceeding because at the current time, double counting is ok and lawyer wouldn’t have been able to object. Allowing D to take advantange of the old “bad law” would afford him a windfall.
· Illegally obtained, but Reliable Evidence not objected to
· Counts as DEFICIENCY (Kimmelman); but unclear if it is prejudicial 
· Dissent in Kimmelman: Illegal but reliable evidence does not lead to an unfair trail so no prejudice. The evidence shows that we got the right guy. Fair trial = accurate trial. Bill of rights protects the innocent. Not the guilty.
· Kimmelman: D charged with rape. Police conduct an illegal search and find a bed sheet with D’s DNA. Lawyer fails to make a motion to suppress. Bed sheet was key for Kimmelman’s conviction. SC says deficient but remands to find out prejudice.
Main Cases:

· Nix (perjury) ( NOT DEFICIENT, NO PREJUDICE
· Kimmelman (4A motion to suppress)
· Lockhart (“windfall”) ( NO PREJUDICE
· Williams (limits to Nix/Lockhart fairness issue) 
3. 
RIGHT TO SELF-REPRESENTATION

6th Amendment provides a Right to Self-Representation (Faretta)

SC’s Reasons Establishing Right to Self-Representation in Faretta
· Historical: Everyone always thought it existed (England & Framers)

· Textual: 6th Amendment says “Accused shall enjoy the Assistance of Counsel.” Counsel is there to help the D, so D has all the rights, thus if you want to get rid of them, he can. Rights are personal to you!

· Substantive: Free choice & Dignity. It is his defense, so D has free will to choose how his defense will go. 

· TENSION between FARETTA RIGHT and RTC: RTC protects the right to a fair trial, and the right to self-representation seems to be protecting the right to an unfair trial. However SC says dignity, choice, and free will trump fair trials (which are supposed to protect dignity)

Analysis

1. Did D choose to exercise his Right to Self-Representation?

2. Was D able to properly exercise his Right to self-representation?

1. Choosing Self-Representation
MAIN RULE: To exercise his right to self-representation, Defendant must give up the right to counsel, 1)  knowingly/intelligently; and voluntarily.

· 1. Knowingly/intelligently: 

· D should be aware of the dangers and disadvantages of self-representation

· PLEADING GUILTY WITHOUT COUNSEL: D must know the nature of the charges, the right to be counseled about the plea, and the range of allowable punishments (Tovar)

· Judges DO NOT have to give warnings or disclaimers

· D DOES NOT need technical knowledge of the law

· D MUST BE COMPETENT

· IF D is incompentent; NO FARETTA RIGHT

· Competency test same as for competency to stand trial: D must 1) understand the proceeding; and 2) be able to assist counsel (Godinez)

· First Assess if D is competent, Second assess if D validly waived

· States can make waiver standard higher without offending Faretta (Brooks)
· TENSION: A court could find that D is competent BUT that they can’t waive their RTC (thus depriving them of their Faretta right) (Edwards)

· 2. Voluntarily:

· Exercising their free will

· Example: Faretta clearly stated that he didn’t want counsel and wanted to represent himself. He was literate, competent, and understanding, and was voluntarily exercising his informed free will.

2.  Proper Exercise
Policy: D had a fair chance to present his case in his own way
MAIN RULE: In exercising Right to Self-Rep, Defendant entitled to 1) Actual control over the case; and 2) jury perception that he is representing himself (Mckaskle)

· 1. Actual Control
· makes significant tactical decisions
· controls witness questioning
· speaks on his own behalf
· disagreements between stand-by counsel and D resolved in D’s favor
· 2. Jury Perception
· speaks on his own behalf
· disagreements between stand-by counsel and D resolved in D’s favor
· Stand By Counsel is OK as long as satisfies the above Test (McKaskle)
· Stand By CAN’T

· Makes or substantially interferes with Significant Tactical Decisions
· Controls the Witness Questioning
· Speaks instead of D on any matter of importance
· Stand By CAN (even over D’s objection) even if in front of jury
· Explain and enforce basic rules of courtroom protocol
· Assist D in basic procedures of trial (introducing evidence)
· More latitude given to Stand By counsel outside presence of jury
· McKaskle: D waived RTC and wanted to represent himself. Over his objection, Court appointed stand by counsel. D consulted with counsel during cross examination, asked counsel to conduct voir dire, objected to some of counsel’s motions but accepted others, allowed counsel to make closing argument. SC says PROPER EXERCISE OF FARETTA RIGHT because at the beginning the judge explained to the jury that D was representing himself, D examine prospective jurors on voir dire, cross-examined prosecution’s witnesses, examined his own witnesses, and make an opening statement, made objections to the prosecutions case, and trial judge always ruled in D’s favor if standby disagreed.
Main Cases

· Faretta ( VALID WAIVER OF RTC

· Tovar ( VALID WAIVER OF RTC
· McKaskle ( PROPER EXERCISE OF RIGHT TO SELF-REP
4. 
IMPLICATIONS OF RTC ON APPEAL AND BEYOND
· NO Right to self representation on appeal (Martinez)
· Attorney’s who want to withdraw from a case after conviction on the grounds than an appeal would be frivolous must write Anders briefs referring to anything in the record that might support an appeal (Anders)
· Purpose: one method to ensure adequate and effective appellate review (Robbins)
· Counsel has no obligation to raise every nonfrivolous issue (Barnes)
· Habeas Proceedings: (Finley)
· No Right to Counsel on habeas
· No Right to Anders Brief since no RTC
· Prisoners without counsel cannot be denied the aid of literate prisoners in filing habeas motions (Avery)
· Right to access to the courts (Lewis)
· Could include providing adequate law libraries; or adequate legal assistance to ensure this (Bounds)
II.
4TH AMENDMENT

“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
POLICY: Protection of individual privacy and regulate police

Main Issues Under 4th Amendment

1. Searches

2. Seizures

3. Probable Cause 
4. Warrant Requirement

5. Exceptions to Warrant Requirement

6. Reasonableness

7. Exclusionary Rule

1. Searches
GENERAL RULE: A Warrantless search is presumptively unreasonable
Analysis

1. Was there a search?’

2. If so, was it legal?

1. Was There a Search?
MAIN RULE: There is a search if 1) there was a subjective expectation of privacy; and 2) a reasonable expectation of privacy (objective). (Katz)
· If both prongs not met, then no search, and 4th A does NOT apply

· Expectation of privacy DOES NOT turn on whether you are innocent or guilty.

· If NOT a search, then the Gov can do it to any person without any evidence or basis for doing it.

· EXCEPTION: IF a person knowingly exposes info to the public, NO 4th A protection

· 4th A protects people not places 

· Katz: Gov. agents bugged a telephone booth used by D. Gov. agents never sought a warrant. The Gov't stresses the fact that the telephone booth from which the petitioner made his calls was constructed partly of glass, so that he was as visible after he entered it as he would have been if he had remained outside.  But what he sought to exclude when he entered the booth was not the intruding eye --- it was the uninvited ear.  He did not shed his right to do so simply because he made his calls from a place where he might be seen.   
A. Situations where there IS NOT a reasonable expectation of privacy:

· Open Field [beyond the cartilage] (Dunn)

· Aerial Searches (even if viewing within the cartilage)

· Ciraolo: Fence surrounding yard where owner growing pot. PO sees it from an airplane 1000 feet above. NOT A SEARCH because unreasonable to expect that people can’t observe from that vantage point.

· NOTE: but drilling a hole to look through the fence would have been a search

· VANTAGE POINT MATTERS

· Riley: Greenhouse with an open roof in the curtilage. PO in a helicopter 400 feet in the air (legal) sees pot in the greenhouse.  NOT A SEARCH because unreasonable to expect that people can’t observe from legal airspace.
· Inspection of people or things in public 
· Beepers tracking cars: NO REP because anyone could see where you are in public (Knotts)

· Beepers tracking barrels/transported goods:  (Karo)

· If tracking on public thoroughfares, then NOT A SEARCH

· If tracking in a home (yes REP), THEN A SEARCH
· Dog sniffs
· Place: Dog sniffs suitcases for drugs at airports. Alerts PO to D. Got warrant based on Dog sniff (gave them PC). SC SAYS NOT A SEARCH because no intrusion into the suitcase and only alerts PO to one thing (drugs)—they don’t find anything else about you (like medication, underwear, etc).
· Caballes: Dog sniffs car at a routine traffic stop and alerts for drugs. SC SAYS NOT A SEARCH because
· Timing: the dog sniff did not prolong the detention that was already taking place (if did prolong, then likely NOT ok)
· Car: reduced expectation of privacy and also already detained
· Place holding
· Possibly use of technology that is “generally available to the public.” (Dow)
· Knowingly exposed to the public
· Carrying things out in public that people can visually see
· Informants (conversations with other people)
· Hoffa: Use of Government Informants is NOT A SEARCH because D exposed information to the informant and there is no reasonable expectation that other people will keep your conversation private.
· White: Use of a BUGGED Government Informant is NOT A SEARCH. 
· Note: CAN’T bug the phonebooth (Katz); but CAN bug the snitch (White).
· Information entrusted to 3P
· Trash (Greenwood): no reasonable expectation of privacy because you know people can go through your trash
· Information “exposed in the normal course of business”
· E.g., Banks (deposit slips, financial records, accounts); Telephone Company (calls made to and from a certain number); Amazon (purchases made; things sold).
B. Situations where there IS a reasonable expectation of privacy

· Curtilage 

· 4 factor Test to decide if Curtilage

· 1.  Proximity of area claimed to be cartilage to the home;

· 2. Whether the area is included within an enclosure surrounding the home;
· 3. Nature of the uses to which the area is put; and
· 4. steps taken by the resident to protect the area from observations by the people passing by
· Home

· Note: often receives special protection (even if “knowingly expose”)
· More than a Visual Search by PO (Physical)

· Bond: D has his bag on a bus in an overhead compartment. Officer squeezed the bag while walking by, felt a brick-like object, received consent to open it, and found a brick of meth. YES A SEARCH. Feeling is more intrusive than touching

· Possibly use of technology NOT readily available to the public (Dow)

· Infrared Scan of a home

· Factors for why REP

· 1. A HOME (heightened REP)

· 2.   Thermal imager not readily available to public (Dow)

· 3.  Intrusive because could reveal intimate details of the home. The officer AHEAD OF TIME doesn’t’t know whether the scan will reveal intimate (personal/private) details (such as the hour when the lady of the house draws her bath)

Main Cases:

· Katz ( REP so SEARCH 
· Dunn ( Open Field so NO REP and NO SEARCH (barn located 50 yards from a fence surrounding D’s residence)

· Ciraolo ( 1,000 feet in the air viewing curtilage NOT A SEARCH
· Riley ( 400 feet in air viewing greenhouse in curtilage NOT A SEARCH
· Bond ( Feeling a bag IS A SEARCH
· Place ( Dog sniffs at airports NOT A SEARCH
· Caballes ( Dog sniffs at traffic stop that doesn’t prolong stop NOT A SEARCH

· Hoffa ( use of Government informant NOT A SEARCH

· White ( use of technology with Government informant NOT A SEARCH

· Greenwood ( Looking through your trash NOT A SEARCH

· Knotts ( Using a beeper on a car to track it NOT A SEARCH

· Karo ( Using a beeper on a barrel to track in houses IS A SEARCH; but using it to track where it is in public NOT A SEARCH

· Kyllo ( Infrared Scan of a home IS A SEARCH
2. Seizures

GENERAL RULE: A Warrantless seizure is presumptively unreasonable
Analysis

1. Was there a seizure?
2. If so, was it legal?

1. Was there a seizure?
Note: Arrests and Terry stops ARE seizures
MAIN RULE: There is a seizure if there is 1) nonconsensual 2) restraint of liberty.

· 1. Nonconsensual

· IF Consensual, then no seizure.

· Examples of consensual encounters: Bostick, Drayton
· 2. Restraint of Liberty

· TEST: Would a reasonable person feel free to decline the police requests or terminate the encounter? (look at from totality of the circumstances)

· Mendenhall Factors:

· Threatening presence;

· Drawn weapon;

· physical touching;

· tone of voice; and

· number of officers

· MERE QUESTIONING is NOT a seizure

· Note: SC often doesn’t take into account social reality when analyzing free to decline
· Bostick:  NOT A SEIZURE because person on a bus was free to decline or terminate the encounter where 2 PO  told D he could refuse, didn’t point or threaten with his gun at D, and didn’t convey a message that compliance was required. In reality, D likely did not feel free to decline or leave because he was on a bus heading for a destination.

· Police DO NOT need to inform D of right to refuse encounter (like they did in Bostick) 

· Drayton:  D on an aisle seat on a bus, with friend in window seat. PO approached, held up his badge, with face 12-18 inches away from D and in a voice just loud enough for D and friend to hear asked if they had any bags on the bus.  PO asked if he could check their person (wearing baggy clothes and jackets even though warm weather), friend said yes. Drugs found, Friend arrested. Then asked D if they could check him. SC Says NOT A SEIZURE, no need to tell D he can refuse and that seeing friend get arrested did not compel him to comply.
· Police Intentionality
· Police must intend to assert physical control for a seizure (Brower)

· Example: If police set up a roadblock in a high speed chase. If trying to assert control over D, then yes a seizure. (Brower)

· No seizure DURING flight (suspicionless chase)

· Must be restricted by physical force OR submission to assertion of authority (Hodari D.)
· Timing important
· If D is just being chased, then no seizure, and anything he throws away is abandoned and Police can use as evidence and arrest D.

· If D ahs been seized, at time evidenced gathered, then need probably cause to get it.

· If Driver seized, passengers seized too (Brendlin)
Main Cases:
· Bostick ( NOT A SEIZURE even though on a bus
· Drayton ( NOT A SEIZURE even though on a bus, friend arrested, and not told that he could refuse
· Hodari D ( NOT A SEIZURE when running from police
3. Probable Cause


What is Probable Cause?

· DEFINITION: A fair probability that a crime has been committed or that contraband/evidence will be found (Gates)

· an amount of evidence
· Totality of the circumstances

· practical/common sense analysis

· Courts apply de novo review in assessing PC when no warrant (Ornelas)

· BUT still give due weight to officer’s explained inference
· Officer’s mere affirmance/belief/suspicion is not enough (Nathanson)

· Beliefs/hunches are NOT evidence
· Nathanson: NO PROBABLE CAUSE for a search warrant for illegal liquore where PO only stated he “had cause to suspect and does believe that certain merchandise” namely illegal liquor “is now deposited and contained within the premises of J.J. Nathanson.”

· Type of space allows different inteferences:

· CARS: If Probable cause for one person in a car, then probably cause for ALL in the car

· Car Passengers and Drivers often “engaged in a common enterprise”

· BUT we care about Singling out

· Pringle: YES PROBABLE CAUSE to arrest all 3 in a car where they had $763, were speeding at 3:16 am, had cocaine, but no on admitted whose cocaine it was.

· Di Re: Informant told Feds that he was going to receive counterfeit gasoline ration coupons from Butttitta at a particular place. Feds saw Reed in the car with the coupons; Buttitta in the driver’s seat, Di Re in the passenger’s seat. Feds arrested both. NO PROBABLE CAUSE TO ARREST Di Re because only told Buttitta singled out.

· Public Spaces (Bars): Now likely need to establish Probable Cause for EACH person (no likelihood of a common enterprise”

· Ybarra: Warrant to search a bar because Probable Cause that there was heroin in the bar. PO searched all the Patrons. SC says NO PROBABLE CAUSE TO SEARCH THE PATRONS because they are just in the bar. No inference that they have heroin on them.
· Informant’s innocent details corroborated IS ENOUGH (Draper)

· We care about:

· 1. Reliability of Informant

· 2. Informant’s basis for knowing the information

· Without informant can’t draw an inference of illegal activity from the innocent activity and there would be no probable cause
· Corroboration key with anonymous tips

· Problem: Don’t know the basis for their knowledge

· Corroboration doesn’t have to be perfect

· Gates: Anonymous letter sent to PO saying that a couple are drug dealers. Names their address. Says Wife drives car down to FL, leaves it to be filled with drugs, and flies back. Husband flies down to drive it back. PO corroborated some but not all of the details of the future events. Couple drove to FL and the next day started driving back. YES PROBABLE CAUSE to infer they were drug dealers.
· Draper: YES PROBABLY CAUSE for an arrest. Informant that Feds used because was consistently accurate told Feds that D was a drug dealer (illegal activity) and described future events that would take place—on morning of Sept. 8th or 9th, D would take a train wearing X clothing, carrying a tan zipper bag, and walking real fast (innocent activity). Feds corroborated all these details. 

· Don’t need to inform D of the correct offense; just need probable cause to arrest (Devenpeck)

· Devenpeck: PO arrested D for taping them (which is not actually a crime so NO PC); BUT did have PC to arrest him at the time for impersonating an officer (is a crime); thus there was still PC to arrest D.

· PO’s subjective beliefs COMPLETELY IRRELEVANT!

· Technology to obtain evidence

· Karo: Use of beeper on barrel to track ether. Gov. monitors Karo driving around. When lose track of him, use the beeper to find him. Illegal search when using the beeper to track the houses. Need a warrant for home surveillance. Warrant valid? If use of beeper in house critical to issue the warrant (establishing PC), then warrant invalid! Here, independent source. Had independent information all legally obtained (like using the beeper when on public roads).

4. Warrant Requirement

Policy of Warrants: Institutional Check on Police
KEY QUESTION: Was the Warrant Valid??
MAIN RULE: In order for a warrant to be valid, there must be 1) proper information; 2) magistrate; 3) particularity; 4) nexus; and 5) proper execution



1.  Proper Information

· Must be PC to issue the warrants (e.g., Nathanson: NO PC so no warrant)

· Can’t fix Warrant later (Whitley)
· If insufficient at the time, then can’t issue warrant

· PO can’t go back and testify more information that he had when he sought the warrant; got to put EVERYTHING IN at the time.

· D can challenge a facially sufficient warrant claiming PO put in false statements in  reckless disregard for the truth (Franks)

· mere negligence is not enough to invalidate



2. Magistrate

· Must be neutral

· A Staff Attorney General CANNOT sign a warrant

· Magistrates can’t be paid for warrants issued

· BUT clerks without JD’s CAN issue warrants



3. Particularity

· RULE: The description should be particular enough to permit an officer “with reasonable effort [to] ascertain and identify the place intended.”

· Place searched and the persons or things to seize
· Rule for Overbreadth: Whether the officers failure to realize the overbreadth of the warrant was objectively reasonable

· Garrison: Police had PC to search 3rd floor apartment. Didn’t realize the 3rd floor had 2 apartments and searched the wrong one before realizing their error. SC applied rule and found their mistake SATISFIED the standard.

· “Other fruits, instrumentalities and evidence of crime at this time unknown” SATISFIES particularity

· Andresen: SC upheld warrant that after listing a long series of specific documents to be seized, also authorized the seizure of “other fruits, instrumentalities and evidence of crime at this time unknown.” BUT must be evidence of THAT crime (not ANY crime)


4. Nexus

· RULE: Must be a relationship between the thing sought and the place searched

· Example: Warrant to search for marijuana at D’s farm. PO went to D’s house and found weapons (1 unregistered grenade). Charged D with unregistered weapon. DC invalidated the warrant because no nexus between warrant for growing marijuana on the FARM and searching the HOUSE.



5. Proper Execution

· Knock and Announce Requirement (Wilson)

· Want to give the homeowner an opportunity to comply

· EXCEPTION: Exigency (length of wait depends on the exigency)
· Banks: Police knocked, waited 15-20 seconds and then busted the door. SC SAID A REASONABLE LENGTH OF TIME because Police worried about cocaine being flushed.

· NO Knock Warrants 

· Judge allows PO to forgo the knock and announce requirement if there is reasonable suspicion that knocking and announcing their presence under the circumstances would be dangerous or futile, or would inhibit the effective investigation of the crime by, for example, allowing destruction of evidence.

· OK to bust down the door (rsbl) if this is issued (Ramirez)

· Warrants based on Triggering conditions (Grubbs)
· No PC UNTIL the triggering condition happens, then the warrant can be executed

· Warrant can be issued with a triggering condition, BUT must be likely that the triggering condition will occur

· TEST:

· 1. PC (with the triggering condition)

· 2. Likelihood that the triggering condition will occur

· Detaining occupants of a premises while searching for contraband

· ALLOWED (Summers)

· Policy behind rule:

· prevent flight in the event that incriminating evidence is found

· minimize the risk of harm to the officers

· facilitate the orderly completion of the search s detainees self interest may induce them to  open locked doors or locked containers to avoid the use of force

· Mena: Extension of Summers. SC says REASONABLE to handcuff Mena who is 5/2” older woman in her garage for 2-3 hours while the police searched her house for weapons and a gangster. PO had no suspicion to think Mena was associated with the gangster or had weapons. Gov interest  (Safety) outweighs Private interest (4th A: no unrsbl seizure). Also no seizure about being questioned about her immigration status (mere questioning). 

· Rettele: PO have arrant to search home. BUT house has been sold unbeknownst to Pos. Rettele and his wife are the wrong people. SC SAYS REASONABLE because 1) Valid Warrant; 2) 5 minutes was a reasonable amount of time to figure out the mistake; and 3) PO didn’t have to let them get dressed because it could be dangerous if they were hiding weapons; 4) PO left once they realized their mistake. 

· First Amendment doesn’t protect newspapers from valid search warrants (Zurcher)

· Media Ride-Alongs (Wilson)

· Rule: NOT ALLOWED (unreasonable) unless related to the purpose of the warrant (e.g., safely executing the warrant)

5. Exceptions to Warrant Requirement
Must have a Warrant unless you can find an exception

Main Exceptions

· Exigency

· Plain View

· Car Searches

· Arrests

· Search Incident to Arrest

A.
Exigency
Applies to searches

· MAIN RULE: Warrantless search must end roughly when the exigency ends
· Mincey: Shots fired so PO enter apartment to see if any other victims and secured the apartment. Then homicide detectives came and did a 4 day search. NOT VALID because there was NO WARRANT and the EXIGENCY WAS OVER.
· Flippo: PO respond to a call that H&W attacked while staying in a cabin. PO arrive and see H injured. PO go inside to check on W, who was dead with head wounds. Then proceeded to search the cabin. SC says NOT VALID SEARCH, EXIGENCY HAD ENDED.

· Examples of Exigencies
· Shots Fired; (Mincey)
· People seriously Injured (Mincey, Flippo)
· People threatened with serious injury (Brigham City)

· PO could enter a kitchen where saw a fight break out to help someone who was threatened with serious injury

· BUT if NOT serious injury: minor rough housing then need a warrant

· Destruction of Evidence  (McArthur)
· McArthur: Evidence that D has pot in his trailer. PO waiting for warrant and wont let D in trailer without PO observing him.  SC says OK because worry about D destroying the evidence (pot); and this was a limited intrusion.

· NOTE: PO could have let D go in, start destroying the evidence, and this would create an exigency to occur and go in without the warrant.

· BUT if evidence of a minor offense, then likely NO exigency (Welsh)

· PO believed D was guilty of a DUI and entered his home without a warrant. DUI was a noncriminal, nonjailable offense (fine only). Claimed exigency because destruction of evidence (BAC). SC says NO, D’s HUGE privacy interest in his home outweighs the need to collect evidence for a minor offense.

· NOTE: Today, DIU’s are serious offenses so this may not come out the same way today.

· Hot Pursuit (Warden)

· Community/Caretaking rationale (check on grandpa!)

· The mere fact that a crime is occurring IS NOT an exigency

B.
Plain View & Plain Feel
Applies to seizures

Plain View

MAIN RULE: If contraband or evidence (Police have PC to believe it is contraband or evidence) is in plain view, then police don’t need a warrant to seize it.

· ANALYSIS:
 (Horton)

· 1. Police Officer is lawfully where he is.

· 2. Incriminating character immediately apparent (PC to believe the thing is X)

· 3. Lawful right of access (must be right there with the evidence to grab it)

· Plain View: Police needs no additional intrusion to view it.

· Hicks: Police officer legally in suspect’s apartment. Officer thinks the stereo is stolen. He moves it to see the serial # and writes it down. Turns out the stereo is stolen. Serial # NOT IN PLAIN VIEW because had to move the stereo (intrude) to see it.

· We don’t care about PO’s subjective motives! Just if there is PC to seize!

Plain Feel

MAIN RULE: If during stop & Frisk the PO has PC to believe that the thing felt is contraband, then can seize it. (Dickerson)

· Note: this is a FEEL; no squishing because just supposed to be doing a Terry frisk for weapons

C.
Car Searches
Includes mobile homes (Carney)

Probable Cause for ______ permits search of ________ [with? without?] a warrant










circle one

	PC for 
	Permits search of
	With/without Warrant
	Authority

	Car
	Car
	WITHOUT WARRANT
	Carroll

	Container outside of car
	Container outside of car
	WITH WARRANT
	Chadwick

	Car
	Containers in the car
	WITHOUT WARRANT
	Ross

	Container outside car
	That Container once in the car
	WITHOUT WARRANT
	Acevedo

	Car
	Containers belonging to passengers in the car
	WITHOUT WARRANT
	Houghton

	Car
	Passenger’s body
	WITH WARRANT
	Di Re


· Carroll: Probable Cause for car permits search of car without a warrant.
·  First Car search case. No need for Warrant because kind of like an exigency(the thing moves. Searched car and found bootlegged whiskey and gin stuffed inside the upholstery.
· Chadwick: Probable cause for container permits search of container WITH a warrant.
· i.e., NEED a warrant to search CONTAINERS
· Feds had PC that a footlocker had marijuana. Footlocker put in a car trunk. Feds arrested the driver and searched the footlocker without a warrant. SC SAYS INVALID SEARCH, need a warrant to search the container!
· Ross:  Probable Cause for car permits search of containers in the car without a warrant
· Police have PC that drugs are in D’s trunk. Police opened a brown paper bag that was in the trunk and found heroin. SC says this is OK!
· Acavedo: Probable Cause for container permits search of container in a car without a warrant.
· Police had probable cause that a brown paper bag had marijuana in it. D put the bag in the trunk of his car. Police pulled him over, searched the trunk, and opened the bag to find marijuana.
· Note: CAN’T search ENTIRE CAR though! Need PC for car, although a good argument that now you have PC for the car, make it look like Ross.
· Houghton: Probable Cause for car permits search of containers belonging to passengers in the car without a warrant.
· Ross Variation
· Police had PC that car contained contraband. Police knew that purse belonged to passenger and not driver but searched it.
· Problematic: Passengers have a reasonable expectation of privacy to their containers and that container has nothing to do with the search of the driver’s car.
· BUT court says passengers have reduced expectation of privacy with cars
· Di Re: Probable Cause for car permits search of passenger’s body with a warrant.
D.
Arrests
· MAIN RULE: Need PC of crime to arrest without a warrant
· Police Intentions for arresting you IS IRRELEVANT; just look for PC (Whren)
· Does NOT matter what the crime is for
· Atwater:  D arrested for a seatbelt offense. SC said it was ok because there was PC that D committed the offense (PO saw her without a seatbelt and driving) and it was an ordinary arrest. Bright line rule is more practical otherwise it would be too costly for the courts. 
· POSSIBLE EXCEPTION: If arrest made in an extraordinary manner, unusually harmful to D’s privacy or physical interests, then it may be unreasonable. (Atwater)
· If arrested without a warrant and held in custody, must receive within 48 hours a judicial determination of whether his arrest met PC (Watson)
· If not, then it is an unreasonable seizure
· Location Matters
· On the street: NO WARRANT NEEDED
· At home: NEED AN ARREST WARRANT (Payton)
· At Someone else’s home: NEED A SEARCH WARRANT to effectuate the ARREST WARRANT (Steagald)
E.
Search Incident to Arrest
· Main Policies:

· Officer Safety

· Evidence Preservation

· Police MUST ARREST YOU to search; cannot issue a citation (Knowles)
· Remember just need PC to arrest; doesn’t matter for 4th A if state law says it isn’t an arrestable offense (Moore)
· NOTE: OK if evidence in search is NOT related at all to reason for arrest
· Example: Arrested for driving with suspended license, and then heroin found in D’s pocket.
· CAN SEARCH WITHOUT WARRANT
· the Person (Robinson)
· Containers on the person (Robinson)
· Grabbable Area: area where D might reach to grab a weapon or evidentiary items (Chimel)
· Room where arrest occurred (1 Room rule) (Chimel)
· Protective Sweeps to search for dangerous people: includes closets and other spaces immediately adjoining the place of arrest from which an attack could immediately be launched. (Buie)
· May extend to other nonadjacent rooms if suspicion that other dangerous individuals are there (Buie)
· Passenger Compartment of a Car (NOT THE TRUNK) (Belton)
· BUT if D a “recent occupant” only search if D 1) Unsecured; and 2) within reaching distance of the passenger compartment at the time of the search. OR rslb to believe that the car has evidence of the offense of the arrest. (Gant)
· Containers in passenger compartment of a car (NOT IN THE TRUNK) (Belton)
· Car if D a recent occupant
· Inventory car if it is seized (Bertine)
· CAN’T SEARCH WITHOUT WARRANT
· The entire house (Chimel) without suspicion that others are there (Buie)
· Containers in the room where arrest occurred (Chimel)
· D not within grabbable area of the car and no rsbl belief that car has evidence of the offense of arrest.
Note: Searches all AFTER D’s arrest.
· Chimel ( OK to search D’s person, grabbable area, and room where he was arrested BUT NOT D’s entire house
· Robinson ( OK to search D’s pocket and the cigarette packed (container) inside D’s pocket.
· Buie ( OK to conduct protective sweeps if could be dangerous individuals around
· Belton ( OK to search passenger compartment of the car and containers there BUT NOT the trunk
· Gant ( OK to search car when arrestee was a “recent occupant” if within reaching distance of passenger compartment at time of search or reasonable to believe the vehicle contains evidence of the offense of arrest.
· Bertine ( OK to inventory car once seized
6.
REASONABLENESS 

Taken outside of PC and Warrant analysis; Just is the search or seizure “reasonable”

A.
Stop and Frisks (Terry stops; investigative detentions)

ANALYSIS:
1. Establish how much evidence the PO had

2. What did the PO do?


- A search or seizure by constitutional standard?



* If YES ( Then no 4th A Violation



* If NO ( Then was it reasonable? (like a Terry stop)
Levels of Evidence & What Police Can Do:
· NONE

· Look at you

· Observe you/follow you (Karo)

· Talk to you and Question you (But you don’t have to answer)

· Reasonable Suspicion

· Stop you (Terry)

· Frisk you (Terry)

· Conduct Protective Sweeps (Buie)

· Order Driver out of the car (Mimms)

· Order Passengers out of the car (Wilson)

· Frisk passengers (Johnson)

· Search car interior for weapons (Michigan v. Long)

· Probable Cause

· Arrest you

· Search you (Robinson)

· Search your wingspan (Chimel)

Terry Rule: Must establish each individually to be able to do both a stop and a frisk

	
	Intrusion
	Evidence Basis
	Rationale
	Scope

	Stop
	Seizure (suspect can’t walk away or decline encounter)
	Reasonable/articulable suspicion of a crime (can be any crime)
	Investigative
	-Brief and limited (not an arrest)

	Frisk
	Search
	Reasonable suspicion that armed and dangerous
	Police Protection
	Only for weapons (no containers)


How much evidence is reasonable suspicion:
· articulable suspicion: officer must be able to say why he was suspicious

· We don’t care about police motivations (just if there is PC or RS)

· Remedy race issues in traffic stops with Equal Protection and 14th A

· Terry: YES RS for a STOP AND FRISK
· PO saw 2 men standing on a street corner. 1 man walked to a store window, looked in, walked a short distance, turned around and walked back to the corner, looking back in the same store window. The two men talked. Then, the second man did the same thing. The two men did this 5 or 6 times each (total of about 10-12 times). A third man then joined them, they talked briefly, and then the third man left. PO thought that they were “casing a job” and then investigated. PO feared that they had a gun. 

· Arvizu: YES RS

· Border patrol agent suspected minivan with 2 adults and 3 kids had pot. Stopped the van, D consented to a search and agent found drugs. Evidence of RS: vehicle was a minivan—the type that drug smugglers used; van driven down a road often used by smugglers; trip coincided with border patrol agents’ shift change; when van saw the agent, it slowed down considerably; driver appeared stiff and rigid; children in the van waved at the agent in an abnormal pattern as if instructed; children’s knees looked to be propped up on something in the back of the van;  van registered to an address in a border town notorious for smuggling
· Informants & RS
· Corroboration AND Prediction key

· White: YES RS (but a CLOSE CALL)

· Anonymous tip that D would leave certain apartments at a particular time in a brown Plymouth station wagon with the right taillight broken; go to Dobey’s Motel; and would have cocaine on her. PO observed D leave the certain apartment at the particular time; get in the station wagon matching the tipster’s description and travel the route to the highway where the motel was located. PO then pulled her over. 

· Note: Compare with Gates where there was PC; there more drug dealerish( drove across country, one way flight

· J.L:  NO RS (no prediction of future events)

· Anonymous tip that a young black male in a plaid shirt at a bus stop has a gun.  PO saw a young black male in a plaid shirt at the bus stop. BUT only found the gun AFTER they frisked him. Problem: Here J.L. didn’t DO anything; the informant just picked a person; didn’t predict what J.L. would do.

· Fleeing Suspects
· Big factors: (Wardlow)
· 1. High crime/high drug area

· 2. Headlong flight
· unprovoked flight

· BUT individuals do have the right to decline encounters with Police by simply walking away
Problem: If a stop starts to look like an arrest:

· If so, then NEED PC! 

· Likely only have RS so then a 4th A violation

· Examples:

· Taking a suspect into custody, questioning them, and not letting them leave (Dunaway)

· Taking a suspect into a separate room and keeping his things (airline ticket and ID) (Royer)

· making a suspect wait 90 minutes for the dogs to sniff his briefcase (Place)

· BUT 20 minute wait while trying to pull over the 2nd of 2 cars OK. One pulled over; the other did not. (Sharpe)

· Under the circumstances OK: agent pursued his investigation in a diligent and reasonable manner

B. 
Road Blocks

Falls under “Special Needs” Category

These are SUSPICIONLESS searches and seizures (NO EVIDENCE)

· an exception to the rule that Police need RS or PC to search/seize

· a stop at a RB IS A SEIZURE (must stop and can’t decline)

· Balance the intrusion with the government interest

· Factors to decide if Roadblock is OK:
· Roadblock tailored to the Purpose 

· Government Interest (Purpose)

· The bigger the problem; the more leniency we give the government

· Location of RB may help

· Guided discretion (How much discretion does PO have?)

· not just generalized crime control

· Generalize Crime Control: war on drugs (Edmond)

· Not Generalized: drunk driving (happens on the Roads) (Sitz)

Permissible Types of Roadblocks

· Border check points (Martinez Fuente)

· Tailored to the purpose because of the location

· Drunk Driving Check Points (Sitz)

· State interest in eradicating serious problem of drunk driving; ALL cars stopped at the roadblocks (not random ones)

· Info Gathering post-crime road block (Lidster)

· Location tailored to purpose: roadblock located in a place where people may have seen the crime.

· Important purpose: solve a murder

Impermissible Types of Roadblocks

· License and Regulation Checks (Prouse)
· random and too general

· Drug Inderdiction (Edmond)

· Lots of guidance BUT too much of an intrusion to justify
7.
EXCLUSIONARY RULE

MAIN REMEDY FOR 4th A VIOLATIONS: Exclusionary Rule (Mapp)
· Policy Behind Rule: 
· Judicial Integrity (admitting evidence obtained illegal violates this)
· Deter police from violating the law
· Incorporated against the States: an “essential ingredient” of 4th A

· Focus on evidence-gathering only
Apply if there is a 4th A violation (invalid search, seizure, no PC, no RS, etc.)

EXEPTIONS TO EXCLUSIONARY RULE

1. Consent

2. Good Faith

3. Standing

4. Independent Source (counter to Fruit of Poisonous Tree)


A.
Consent

· MAIN RULE: If the evidence was given to PO by D’s free and unconstrained choice (voluntary), then NOT excluded
· NO COERCION: D’s will has been overborne and his capacity for self-determination critically impaired
· Can be explicit or implicit
· Implied Threats

· Covert force

· Look at totality of the circumstances (which includes minimal schooling, mental disability (low IQ), high on drugs, drunk, etc.

· NO DISCLAIMERS NEEDED (Robinette)

· D does not need to be told he is free to leave to show consent to search is valid

· BUT if PO had D’s license/passport/luggage then could argue D not free to leave and not voluntary

· Note: Consent is NOT waiver. Consent just have to show lack of coercion (easier standard); waiver have to show lack of coercion AND understanding of what the waiver means (harder standard)

· Situations where Consent may apply:
· D Confesses

· D Allows PO to search person, car, home, etc.

· Burden on Government to prove

· BUT does NOT have to prove that D knew he didn’t have to say yes (just a helpful factor if they can)
· 3P Consent 

· OK if reasonable for PO to believe the person had authority over the premises (Rodriquez)

· Doesn’t matter if they actually LACKED authority

· Conflicts between cotenants

· A physically present inhabitant’s express refusal to consent to a police search trumps (even if the fellow occupant says ok to search) (Randolph)

· Although, may be an exception in the case of domestic violence (want police to protect)

· Unclear if Randolph extends to other searches beyond the home (like that of a duffel bag). Could argue either way.

· Scope of Search

· MAIN TEST: What would the typical reasonable person think they were consenting to based on the exchange between the officer and suspect?

· D’s can limit the scope of the search: You can search my car but no containers

· PO can’t use this as an inference for RS or PC because that would defeat the right.

· Analysis:
· 1. Did the proper party consent?
· 2. Was consent voluntary (uncoerced)?
· 3. Was the search/seizure limited to the scope of consent?
· 4. Was consent ever withdrawn?
Main Cases
· Schneckloth ( YES CONSENT
· Traffic stop (D’s headlight and license plate light out). Driver didn’t have a license. Only 1 of the 6 in the car could produce a license. PO asked them to step out of the car. They all did. PO asked if he could search the car. 1 of them said yes and helped PO open the trunk and glove compartment. PO found 3 stolen checks.
· Jimeno ( CONSENT to search car INCLUDES containers
· Wells (CONSENT to search car trunk DOES NOT INCLUDE breaking open a locked briefcase in the trunk

B.
Good Faith
· MAIN RULE: If Police reasonably relied in good faith on an invalid warrant issued by a magistrate, then exclusionary rule DOES NOT APPLY. (objective std) (Leon)
· Policy: Exclusionary rule is to DETER 4th A violations; but can’t deter good faith behavior of getting a warrant (what we want to encourage) (Policy of judicial integrity gone out the wayside)

· EXCEPTIONS:
· 1. P.O. lies in affidavit (Franks)
· 2. Rubber Stamp (Magistrate not really checking and performing his function)
· 3. So lacking in PC (so obvious in the affidavit that there is no PC—Nathanson)
· 4. Facially invalid (e.g., no particularity of things to be searched or seized—Groh) 
· Erroneous computer data (Evans)
· NO SUPPRESSION (no deterrent effect if ER applies on clerk who made the mistake) of evidence and can even make arrests
· IF mere negligence, then ER n/a; but if gross negligence, reckless, deliberate/intentional/ or systemic negligence, THEN may still apply ER

C.
Standing
· MAIN RULE: D has no standing to bring suit unless he had a Reasonable expectation of privacy  (Rakas)
· No REOP to things that don’t belong to you (Rakas)
· Even if police STOLE the evidence and used it against you (Payner)

· Overnight gets have REOP of where they are sleeping (Olson)

· look to social custom
· Social Guests (Carter)
· Likely do not have REOP (short time)
· Factors: 
· Nature of business (commercial v. personal)
· Length of time (couple hours v. overnight)
· Connection to homeowner (no connection v. family)
· BUT if staying for a long time, then start to look like overnight guests
Main Cases

· Raynor ( NO STANDING. PO searched car and found shells and a rifle. Not D’s car, shells, or rifle. SC said D had no standing to invoke the 4th A because he had NO REOP to things that weren’t his.

· Carter ( NO STANDING. D’s in woman’s apartment to pack cocaine. PO get a warrant to search her apartment. Find D’s and the cocaine. SC says NO REOP because 1) commercial transaction; 2) short time (2 hours); and no previous connection

· Payner ( NO STANDING. PO steal a briefcase belonging to a 3P with documents to use against D. (STOLE, blantantly illegal and 4th A violation).  D says 4th A violation. SC says NO REOP because NOT D’s briefcase.


D.
Independent Source (counter to Fruit of Poisonous Tree)
· MAIN RULE: IF a legitimate independent source or the taint is too attenuated for the evidence, then not excluded.
· Ways to dissipate the taint
· Suspect leaves and comes back of own free will to give confession (Wong Sun)
· Valid Warrant allowing a search (even though PO already illegally searched) (Murray)
· Inevitable Discovery: even though PO found the evidence 1st by illegal means; if would have inevitably found it through legal means, then it still gets in (Nix)
· Live witnesses (Ceccolini)
· Knock and announce violations DO NOT lead to exclusion (Hudson)
Main Cases
· Wong Sun ( EVIDENCE IN
· ILLEGAL ARREST leads to D’s confession. D wants to exclude confession arguing Fruit of the poisonous tree. However, the taint of the illegal arrest was too attenuated to the confession because D was allowed to leave. Then D chose, on his own free will, to come back and confess.  
· Ceccolini ( EVIDENCE IN  
· ILLEGAL search leads to interview of live witnesses. D tries to exclude witness testimony. SC says no because witnesses have free will (could come forward) and thus is too attenuated to the tain.
· Murray ( EVIDENCE IN
· ILLEGAL SEARCH leads PO to go get a warrant. PO doesn’t tell Magistrate of the break in. Magistrate issues a valid warrant. PO then searches and finds the evidence. SC says evidence from the search can come in because there was an independent source—the valid warrant—that lead to finding the evidence.
· Nix ( EVIDENCE IN
· PO illegally question D in violation of RTC about the whereabouts of a murdered girl’s body. D tells them where the body is. D later tries to exclude the body as evidence. SC says no, PO would have inevitably discovered the girl’s body which was in a ditch on a road in an area where the search team was located.
III.
5TH AMENDMENT

“nor shall any person . . . be compelled in any criminal case to be a witness against himself.”
Main Issues Under 5th Amendment

1. Right against Self-incrimination

2. Miranda Warnings 

3. Waiver

4. Invocation

5. Constitutional Status of Miranda and Exclusionary Rule

1. 
Right against Self-incrimination

MAIN RULE: Protects Witnesses from being compelled to give testimonial and incriminating evidence against themselves
· 1. Compelled

· TEST: Compelled if involuntary, witness’s will has been overborne

· Classic Examples:

· threat of contempt

· police custodial interrogation

· physical torture (Brown)

· Sleep Deprivation (36 hour straight interrogation/ 5 day interrogation) (Ashcraft; Watts)

· Other Examples:

· Conditioning state contracts on contractor’s willingness to waive 5th A if asked to testify about the contracts (Turley)

· State Bar threatening disbarment (Griffin)

· Prosecutor commenting to the jury on D’s failure to take the stand (only applies to D not other witnesses) (Griffin)

· extending incarceration term (Antelope)

· Standing there naked and being questioned (Bram)

· Possible Examples

· threat of lost livelihood

· threat of suspension of license

· NOT COMPELLED if W chooses to participate in voluntary proceedings

· Examples

· clemency proceeding (even though if D doesn’t go, will get Death penalty) (Woodward)
· Sex Offender treatment program (Compare McCune with Antelope)

· Confessing to other offenses previously committed NOT compelled (McCune)

· BUT revoking probation unless  participates in program IS compelled (Antelope)

· Mere fact that a benefit can be obtained (or penalty avoided) by participating/testifying does not make the proceeding compulsary

· 2. Testimonial
· TEST: Testimonial if communicative, revealing thought process
· Nontestimonial evidence is not protected and CAN be compelled
· Examples:
· Blood Samples (Schmerber)
· Finger Prints
· Voice Exemplar
· Signing forms authorizing banks to turn over account records (Doe)
· Slurred Speech (just a physical characteristic, like walking a straight line) (Muniz)
· 3. Incriminating
· TEST:
Incriminating is when for use in any “criminal proceeding” or whenever the answer might be used later in a “criminal proceeding”
· Criminal Proceeding (broad definition) (Ward)
· forfeiture proceedings

· quasi-criminal proceedings in which the penalty resembles a criminal penalty

· looking at the nature of the proceeding and the penalty tells us whether the evidence would be incriminating
· BUT CIVIL PENALTIES DON’T COUNT 

· although civil can be “secret criminal proceedings” 

· Link in Chain: Doesn’t have to be directly incriminating (But see Hiibel)

· Answer itself supports a conviction OR would furnish a link in the chain of evidence needed to support a conviction

· Giving your name for stop and identify statute is NOT incriminating unless can show a reasonable fear that  under the circumstances it would be incriminating (Ex. warrant out for your arrest). So 5th A n/a and have to tell your name. (Hiibel)

· If W is given use/derivative use immunity, the privilege is satisfied because the testimony cannot be used against him/her in a “criminal proceeding.” (Kastigar 18 USC § 6002)
· Often comes up when W forced to testify.

· Note: W can still be prosecuted but the testimony can’t be used. Though rule strictly applied and must show that didn’t use W testimony AT ALL. (North)
· NO POLICE TRICKERY POST-INDICTMENT

· Once indicted; PO cannot deliberately try to elicit incriminating info by using informants. RTC has attached (postcharge) and should be present (critical stage) to protect your 5th A privilege (Massiah)

· If D asks for lawyer even though RTC hasn’t attached (no charge), then gets one if: 1) not general inquiry into an unsolved crime but focused on a particular suspect; 2) in custody; 3) interrogation; 4) requested but denied lawyer; 5) no warning by police of RTRS ( then violation of RTC (Escobedo)
· But usually Miranda covers this situation
· WITNESS MUST INVOKE
· Privilege is NOT self executing

· If W does not invoke; then it is deemed waived

· EXCEPTION: Custodial Interrogation ( Miranda
2. 
Miranda Warnings 
EXCEPTION to General Rule that Witness has to invoke 5th A privilege

Policy: Police Custody = compulsion (Bram), requires warning to dissipate and ensure any confession given is VOLUNTARY
MAIN RULE: PO must give Miranda Warnings if D in custodial Interrogation, regardless of whether the confession was voluntary.
· Warnings MUST Include:

· Right to remain silent
· Anything you say can be used against you in court
· Right to presence of Counsel
· Right to appointed counsel
· 1. Custodial (in custody)

· TEST: “freedom of action is curtailed in any significant way” (Miranda)
· functional definition
· does NOT have to be in a police station (Orozco-D questioned in bedroom at 4 am, SC said custody)
· NO CUSTODY if voluntarily accompanying police or going to station house
· Arrests ( presumptively custodial
· Terry Stops ( not usually custody because the element of compulsion not really there (temporary, traffic stops happen all the time, don’t feel like you are completely at the mercy of PO)
· EXCEPTION: if not an ordinary traffic stop (Berkemer)
· Probation interview ( NOT custody even though forced to go (Murphy)
· could have invoked 5th A right though
· 2. Interrogation
· TEST: Interrogation if either:
· express questioning; or 
· a functional equivalent (Innis)
· Def: Police should know it is reasonably likely to elicit an incriminating response
· Innis ( NOT reasonably likely to elicit a response

· PO searching for man with a sawed off shotgun. Find D but not the gun. On way to police station, PO’s discuss how they wished they could find the gun because worry about safety of handicapped children in the area. D then shows them where the gun is. SC says PO’s had know reason to know the safety of handicapped children would appeal to this particular D.

· Police Intent doesn’t normally matter for analysis; BUT if not trying to elicit then weighs in their favor
· Mauro (NO INTERROGATION

· PO allowed W to go see H which WAS LIKELY to elicit an incriminating response. However, this wasn’t a police trick. They tried to discourage her from doing it. W insisted so we put the blame on her.

· TRICKERY ( NOT interrogation if not coersive
· There is no police dominated atmosphere for the D to feel compelled if doesn’t know speaking to a PO

· Perkins ( TRICKERY NOT INTERROGATION

· Undercover officer placed in same jail cell as D. Gets D to make incriminating statements. D claims should have been mirandized. SC says No b/c didn’t know that was speaking to someone in law enforcement, so didn’t feel coerced and gave the statement voluntarily. 
· Fulminante( TRICKERY BECOMES COERSIVE SO YES INTERROGATION

· FBI informer goes into jail as an organized crime figure. D subjected to threats of assault from other inmates.  Agent offered to protect D if D would tell him about a rumored murder. D confessed. SC says this was involuntary because of the coercive nature of the relationship. D trying to avoid getting harmed.

· Routine Questions DO NOT count as Interrogation because not designed to elicit incriminating responses; just for admin purposes (Muniz)
· Examples

· Height

· Weight

· Address

· Date of Birth

· Current Age

· Name

· Eye Color

· Correct Warning Given
· “Clear enough” kind of standard; as long as conveys the basic substance of Miranda
· Warnings upheld:

· Warnings did not expressly state that an attorney would be made available prior to interrogation (Prysock)

· Warning stated “we have no way of giving you a lawyer, but one will be appointed for you, if you wish, if and when you go to court” (Duckworth)

· Warning state “you have right to talk to a lawyer before answering any of our questions” (Powell)

· Even though have a right to lawyer AT the interrogation; not just before

3. 
Waiver
Presumption AGAINST waiver
AFTER MIRANDA WARNING OR WHEN 5th A APPLIES, D has 2 choices: 1) INVOKE RIGHTS or 2) WAIVE THEM
MAIN RULE: Valid Waiver if 1) warned; 2) D understood his rights; and 3) voluntarily relinquished right either expressly or clearly inferred from actions/words (Thompkins)

· BURDEN ON GOV TO PROVE (preponderance of the evidence)

· Can be either 
· express (written or oral statement of waiver) 
· or clearly inferred from actions and words (Butler)

· Butler ( WAIVER
· Agents determined D had an 11th grade education and was literate. Gave him the form with the Miranda warnings. D read it and said he understood it. D said “I will talk to you but I am not signing any form.”

· Thompkins ( Waiver BC no invocation of RTRS since confessed
· D understands English. PO read him his warnings. D won’t sign waiver. D sat there for 3 hours saying almost nothing while Police questioned him. Eventually confessed.

· Literacy and ability to speak language important

· Hard to infer that waived if D given a written statement and D is illiterate or of low education; or read rights in English but doesn’t speak english 

· Can only waive POST-Miranda Warning

· Can still have waiver even if you don’t sign the form

· Understanding rights 

· Understanding the rights in the Miranda warning

· NOT understanding all the circumstances of your interrogation 

· Moran ( YES understood rights where PO didn’t tell D he had a lawyer trying to get in contact with him; and were PO told lawyer that D wasn’t being interrogated (Even though he was).

· Police can use tricks and put on a lot of psychological pressure as long as D has the basic understandings of his rights (Miller)

4.
 Invocation & Subsequent Interrogation
2 things D can invoke:

1. Right to Remain Silent (RTRS)

2. Right to Counsel (RTC)
· RTRS + “unequivocal” invocation = right to cut off questioning (Mosley; Thompkins)
· RTC + “unequivocal” invocation = no further questioning unless D initiates or counsel is present (Edwards)
· Unequivocal: D’s desire to have counsel made sufficiently clear so that a reasonable PO in the circumstances would understand the statement to be a request for an attorney.

· Burden on D

· If ambiguous, then D loses

· Police cannot rewarn and then start questioning again. RTC is  a signal that D is feeling coerced so want more protection.

· Initiation has a fairly low threshold

· Simply asking “Well, what is going to happen to me now?” counts as initiation (Bradshaw)
· BUT SEE Shatzer: protection only lasts 14 days if a break in custody
· Note: taking a prison inmate to police station; and then releasing back to prison counts as a “break in custody” because his “normal life” is to be in prison
BIG ISSUE: Sequential Interrogations

· Analysis

· 1. Multiple Interrogations or 1 interrogation?
· Compare Westover with Mosley
· Factors to look at

· Interrogation about same or different crime
· Same or Different officer
· Same or Different location
· Breaks between interrogation (if so, length of time)
· Rewarned
· 2. Check the admissibility of each interrogation
· Miranda Warnings given
· No 5th A violations for right against self-incrimination
· Invocations of rights respected
· Westover ( ONE LONG INTERROGATION; INADMISSIBLE b/c needed to be warned at the outset
· 9: 45 pm Kansas Interrogation: D arrested. Taken to police station. Not given Miranda warnings. Questioned about various local robberies.
· Noon FBI Interrogation: then FBI agents come in, gave warnings and questioned him about 2 CA bank robberies. After 2 hours, D confessed to CA crimes. 
· Mosley ( TWO SEPEARATE INTERROGATIONS; ADMISSIBLE b/c right to cut off questioning respected
· Interrogation 1: Mosley warned and signed form acknowledging his Miranda rights. Said he did not want to discuss robberies. Detective stopped the interrogation, and did not try to resume or convince Mosley to reconsider. 
· 2 hour break
· Interrogation 2: Mosley taken to a different location and a different detective gave him his Miranda warning and then questioned him about an unrelated holdup murder.
5.
Constitutional Status of Miranda & the Exclusionary Rule
Miranda Violations v. 5th A Violations:

Analysis 
1. Unwarned confession?


*If yes, then statement inadmissible, then go on to step 2


*If no, then go on to question 2.

2. Involuntary confession (violates Right against self-incrimination)?

*If yes, Statement out and all evidence that the statement led to (unless independent source doctrine kicks in)


*If no, statement stays in. 

EXCEPTIONS for when unwarned statements NOT excluded

1. Public Safety Exception: gun obtained through unwarned questioning admissible because the questioning was to promote public safety, not evidence

2. Impeachment Exception: can use unwarned confession to impeach


· Dickerson: Miranda is a constitutional rule; Congress cannot overrule it
· Congress passed 18 USC § 3501 which made all voluntary confessions admissible, whether or not they were warned; statute unconstitutional.
MAIN Problem:  Sequential Interrogations and FOPT

[image: image5]
Issue:  Is Statement #2 admissible?

Key Question: Was it just a Miranda warning stuck midstream or was it 2 separate interrogations?
· If just 1 long interrogation, with Miranda stuck midstream, then Miranda warning can’t do its job to dispel the coercion. D has no “real choice” on whether or not to speak. (Seibert)
· If 2 separate interrogations, then Miranda can do its job—remind D that they have a choice as to speak or not. (Elstad)
· Factors to Consider:

· completeness and detail of the questions and answers in 1st round of interrogation

· overlapping content of the two statements

· timing and setting of the first and second interrogation

· continuity of police personnel

· degree to which the interrogator’s questions treated the second round as continuous with the first
Main Cases:

· Elstad ( 2nd statement ADMISSIBLE
· Suspect made brief incriminating statements at home (pre-warning) then taken to police station, warned, gave full confession. Miranda warning dispels coercion so second statement was voluntary
· Seibert
 ( 2nd statement INADMISSIBLE

· Police obtained full confession, gave brief break & warnings, then got suspect to repeat confession. Continuous two-step interrogation violates Miranda; Miranda warning not “effective” and the confession is likely involuntary. D had no meaningful choice.
IV. 
DUE PROCESS CLAUSE

*The floor where no criminal proceeding can fall below (think “fundamental fairness”)

4 Strands of Due Process

1. Rule of Law (democratically obtained rules)
2. Bill of Rights

3. Guarantee of Accuracy (neutral adjudication free of racial bias)

4. Fundamental fairness

Main Issues Under Due Process

1. Right to a Jury Trial

2. Competence to Stand Trial

3. Fair Trial

1. 
RIGHT TO A JURY TRIAL
Duncan

· Rule: If Defendant charged with an offense with a maximum penalty of more than 6 months, then this is a serious offense and Defendant has the right to a jury trial.
· Analysis:
· First, look at what Defendant COULD get (max prison sentence) for each individual charge (don’t get to add up all the charges’ potential prison sentences)
· If less than 6 months max sentence, a petty offense, and NO right to a jury trial
· If more than 6 months max sentence, a serious offense, and YES right to a jury trial
· EXAMPLE: Defendant charged with 5 crimes, each with only 6 months max penalty, then no right to a jury trial
· When a Bench Trial is OK:
· Petty Offense
· Waiver of Right to a Jury Trial
2. 
COMPETENCE TO STAND TRIAL
· Rule: If Defendant is incompetent at the time of trial, then Defendant can’t be tried (violates DP if he is tried)
· Analysis of Competence: D must 1) understand the proceeding; and 2) be able to assist counsel
· If Defendant lacks either, then can’t be tried
· Defendant entitled to a hearing to determine his competency (Drope)
· Standard of Proof: Burden of proof on Defendant to show incompetency by preponderance of the evidence is ok  (Medina)
· BUT violation of DP for Burden of proof on Defendant to show incompetency by clear and convincing evidence standard (Cooper)
· Forced Medication: 
· Riggins: DP Violation because trial court forced Defendant to take medicine to make him competent. Trial court did no rationale for this order.
· Sell: NO DP Violation because trial court made lots of findings and gave Defendant the right process before forcing him to take medicine to make him competent.
3. 
FAIR TRIAL
· ABC’s of a Fair Trial from Hamdi:
· Notice of factual basis for charge (Evidence)
· Opportunity to rebut
· Hearing before a neutral decision 
· Counsel
· Right to grand jury indictment NOT necessary under DP (Hurtado)
· Rule of Law Rationale: Legislature democratically passes a generally applicable law, then there is DP (difficult to violate DP under this rationale)
· Forced Stomach Pumping violates DP (Rochin)
· Funadamental Fairness Rationale: Fundamentally unfair; SC doesn’t like that this was done against someone’s will to obtain evidence
· Improper Prosecutorial Arguments don’t violate DP (Darden)
· Fundamental Fairness Rationale: Prosecutor called Defendant an “animal” and that he wished someone could have “blown defendant’s head off” before he committed the crime.” SC says this is bad but not unfair enough for a DP violation because the prosecutor didn’t manipulate or misstate evidence.
V.
PLEAS

Validity of Guilty Plea
similar analysis to waiver b/c giving up right to trial and right against self-incrimination
Federal Rule of Criminal Procedure 11  (states adopt similar rule)
· TEST: Valid Guilty plea if: 1) Voluntary; 2) Intelligent/knowing; and 3) a factual basis
· 1. Voluntary
· Does not result from force, threats, or promises (other than promises in a plea agreement)
· Can be physical or mental force or threat
· Vindictive Prosecution: Prosecutor  using authority to induce a plea or get back at D for not pleading guilty
· Can’t punish people for exercising their right to go to trial
· BUT GIVE AND TAKE OK: Can tell you that if you don’t take the plea, then they will nail you with a more serious crime (ok if tell you before hand; bad if don’t and then do it after the fact to punish you). (Bordenkircher)
· AND WIRED PLEAS OK: Can tell D that if don’t plead guilty, then will let wife (deathly ill) rot in jail (had PC to pursue the criminal charges) (Pollard)
· Death Penalty
· Pleading guilty (even when claiming innocence) for fear of death penalty is not involuntary (Alford)
· Being threatened with death penalty is not coercive (Brady)
· Being represented by counsel helps dispel coercion
· 2. Intelligent/knowing
· Judge address defendant personally in open court with plea colloquy where informs D of and determines that D understands certain things including
· giving up right to trial
· knows nature of the trial against him
· maximum possible penalty
· Incorrect description of crime, then NOT knowing (Henderson)
· Hard to show unknowing when have counsel
· What doesn’t count as unknowing
· Ignorance: Not knowing that have an alternative claim or defense (such as double jeopardy—Broce)
· Ineffective Assistance of Counsel: Claim to Ineffective Assistance of Counsel does not necessarily mean unknowing and unintelligent
· 3. Factual Basis
· court must make sure that there are facts to support D pleading guilty

Main Cases:
· Alford  ( VALID PLEA

· D refuses to admit guilt and asserts that he is innocent while taking a guilty plea to avoid the death penalty. SC says this was voluntary, knowing/intelligent because he had competent counsel advising him, D freely choose to plead guilty instead of take chances with the death penalty, and there was strong factual basis.
· Henderson ( INVALID PLEA

· D pled guilty to second degree murder. Judge failed to describe the intent term of that crime. 
Habeas/Collateral Attack of Guilty Plea

· Show plea was invalid

· IAC as a basis for asserting “cause and prejudice”
· very hard to show
Overall Test Analysis





1. 	6th Amendment Protections


2. 	4th Amendment Protections


3. 	5th Amendment Protections


4. 	Due Process Protection (last ditch effort)


5. 	Plea








Overall Analysis


DP not violated unless the action “offends some principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.” (Patterson Test)





Adversarial process begins (Moore)





DP


Due Process








RTC


Right to Counsel





Line-up (Wade, Gilbert)





Photo Array (Ash)





LINEUPS





Line-up (Kirby, Manson, Biggers)





CHARGE





TRIAL





ARREST





Pre-charge


* NO RTC (hasn’t attached because no proceeding) (Kirby)





* DP Protection:  “whether under TOC, the ID was reliable even though confrontation procedure was suggestive” (Manson)


	


* Factors: 1) opportunity of W to view criminal at time of crime; 2) W’s degree of attention; 3) Accuracy of prior description to criminal; 4) level of certainty shown at confrontation; 5) time between crime and confrontation





Post-charge


* YES Right to PRESENCE of counsel (critical stage) (Wade)





*Lineup Evidence inadmissible if lawyer was not present (Gilbert)


- BUT still test for validity of in-court ID





* NO RTC for photo arrays, but DP still applies (Ash)





Overall Analysis





1. Was there a search or seizure?





2.  If yes, was there Probable Cause?





3. If yes, was there a valid warrant?





4. If no, was there a warrant exception?





5. If no, then unreasonable and 4th A violation.





GOLD STANDARD





A PRESUMPTIVE VALID SEARCH IS ONE BASED ON 1) PROBABLE CAUSE; AND 2) A WARRANT














Crim Pro.


(Natapoff)





 - passenger out of car





Wilson











 - driver out of car





Mimms











like arrest





 - too much





Royer





Investigative Detention - Terry





too long





 - 90 minutes





Place





20 minutes ok





Sharpe





Chimel











Robinson











Mich. v. Long





Car interior - 





Buie





Protective sweep - 





Dickerson





“Plain feel” - 





Terry





Frisk - 





ARREST





TO ARREST





SEARCH INCIDENT





Wardlow





Terry





Florida v. J.L.





“PROBABLE CAUSE”





“REASONABLE SUSPICION”





NONE





Searches





Evidence





Seizures





OVERALL ANALYSIS





1. Does the 5th A Privilege Apply?


	- Is it Compelled?


	- Is it Testimonial?


	- Is it Incriminating?





2. If yes, did W properly invoke it?


	- Right to Remain Silent


	- Right to Counsel





3. If no, then W waived it and testimony stays in.


	








Statement or Confession





Custodial Interrogation





5th A protection (ER & FOPT apply)





Merely unwarned





Statement inadmissible (BUT FOPT does NOT apply)





Involuntary 





Interrogation #1 (unwarned) -> Statement #1 -> WARNING -> Interrogation #2 -> statement #2


				   (inadmissible)
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