
Criminal Procedure 






October 6, 2011
CRIMINAL PROCEDURE OUTLINE

Introduction
· Overall framework: 
· What is the alleged harm? 

· Who is causing the alleged harm? 

· Does harm violate a constitutional right? 

· Whose rights are being violated? 

· What is the appropriate remedy? 

· Giving meaning to constitutional rights: 

· Text and grammar

· Understanding, practice, and tradition 

· Original intent

· Function and purpose, particularly for remedy (individual interest v. state interest) 

· Precedent 

· Semester Road Map: 

· Order (investigation): 

· 4th Amendment

· 5th Amendment

· 6th Amendment

· 14th Amendment

· Nested problems 

· Law (Adjudication) 

· 5th Amendment

· 6th Amendment

· 14th Amendment

· Guilty pleas 
4TH Amendment
“The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and persons or things to be seized.”  

· Olmstead v. United States: Don’t pay attention to ruling—it has been overruled: 
· Unlawful search and seizure using wiretapping. 
· Court held that it was okay to wiretap. 
General Framework: 
· Is it a search? (Is it a seizure?) 
· 4th Amendment protects “reasonable expectation of privacy” 
· Subjective component 
· Objective component—what society recognizes 
· Not what people knowingly expose to public
· Protects “people, not places” . . . sort of 
· Is it unreasonable? 
· Presumption of warrant (and exceptions) 
· Presumption of objective probable cause (and exceptions)
IS IT A SEARCH? 
· Katz v. United States:
· Tapped phone booth to listen to Katz’s conversation on the outside of the phone booth. 
· Holding: 4th Amendment protects people and not areas. What a reasonable person expects to be private is protected 
· Government’s activities violated the privacy upon which he justifiably relied while talking on the phone. 
· Harlan’s concurrence: 

· Person has exhibited an actual (subjective) expectation of privacy
· Expectation has to be one that society is prepared to recognize as reasonable.
· Sets up shift in house 4th Amend. is treated: after Katz, courts concentrate on reasonable expectation of privacy. 
· 4th Amendment does not protect what you knowingly expose to the public 
· 4th Amend. protects people, not places. 
· It is NOT based on property law. However, certain places get a lot more protection than others. 
· Holding: the bug was a search. 
· Since it was a search, was it unreasonable? 
· There was no warrant
· There might have been probable cause that the search will yield evidence or proof of criminal activity. However, here it is still unreasonable because there is no warrant. 
· Policy: if you allow the incremental activity to be declared private even if it is open to the public, it will impede law enforcement. 
Objective Expectation of Privacy:
· Legal restrictions
· Likelihood of privacy 
· Degree of intimacy (ex: home, curtilege) 
· Disclosure to third parties (ex: trash collector) 
· Policy 
· Informants: United States v. White:
· The harm is done by a government informant. So it is the government that is doing the harm even though Jackson is a private individual. 
· Case where a man entered the defendant’s house with a wire recorder 
· Was it a search? 
· Subjective expectation of privacy: he expected the conversation to be private. 
· Objective: criminals take on a risk when they talk to other people about their activity. 
· It was common practice at the time of the Constitution that the cops go undercover. 
· This is NOT the type of search that the 4th Amendment protects. 
· Electronics are more precise instead of officers relying on their own information. 
· Open Fields & Curtilage: Oliver v. United States:
· Searching a field of marijuana. There was a sign that said stay out of the farm. 
· There is subjective expectation of privacy: he put a sign up and expressed the wish for people to stay out. 
· No Objectively reasonable expectation of privacy even though there is a long common understanding of being about to keep people of the land. 
· No expectation of privacy b/c field is not curtilage. The narrow construction of the Constitution. 
· Property rule does NOT drive the decision. 
· This case is about being in that space/invading that space.
· Here it is NOT a search because it is in open field; if it is a curtilage, it is a search. 
· If the shed is in the field, hopping the fence is not a search, but opening the shed to look at what is into it is a search. 
· Rules:
· Buildings (are like houses) are protected 
· Houses are protected 
· Open fields are not protected 
· Curtilege is protected 
· Curtilage: Florida v. Riley:
· Helicopter looking in at a curtilage. 
· There is subjective expectation of privacy 
· Objective expectation of privacy: the court held that there is no objective expectation of privacy. 
· They look at the FAA regulations; property law rules. 
· If it is lawful, it is not a search. 
· O’Conner (concurrence): even if it is lawful, it might still be a search if it is unusual. 
· Whether the public would regularly be in that zone? She does not focus on the FAA regulations
· She puts the burden on D to show that it is normal rather than unusual. 
· Trash: California v. Greenwood:
· Drug deal case; police when through his trash and used the info to get warrant to arrest him. 
· Trash is INSIDE the curtilege: it IS a search 
· If it is OUTSIDE the curtilege: it is NOT a search 
· Even if it is OUTSIDE the curtilege: it is not a search if they step up to it (it is kind of like an open field). 
· Holding: there is no objectively reasonable expectation of privacy(kids, animals, etc. go through the trash. 
· There is also conveyance to third party so there can’t be an expectation of privacy.
· The fact that it is disclosed is enough. It doesn’t matter whether they are using it for the purpose that you authorized them to use it for. 
· Confidential vs. private:
· Bank records are confidential but NOT private for 4th Amendment purposes.  
· Pen Registry: Smith v. Maryland: 
· Putting a pen registry to find the phone numbers that the defender called. Used a pen search information to get a warrant and arrest the suspect. 
· Is it a search? 
· There is a subjective expectation of privacy
· Distinguish from precedent (Katz): Katz was about the conversation; this is only about the phone numbers. 
· Degree of Intimacy: conversation is far more intimate than the number you called. 
· Disclosure to third parties: telephone companies always see the phone numbers
· Even though there is a strong likelihood that they are looking at the numbers; there is no strong likelihood that they are actually listening to the conversation. 
· Holding: it is NOT a search that the 4th Amendment cares about. 
· Content vs. packaging.
· Thermal Imaging: Kyllo v. United States:
· Investigators used thermal-imaging to prove that there is marijuana growing. Then they got a warrant and arrested the defendant. 
· Is it a search? 
· There is subjective expectation that what he is growing indoors is private. 
· If something is in general public use, there is no expectation of privacy.
· Rule: obtaining by sense-enhancing technology any information regarding the interior of the home that could not otherwise have been obtained without physical intrusion into a constitutional protected area IS A SEARCH. 
· Dissent:
· This is very limited action here (getting the temperature)—just like getting the information for the phone numbers 
· Disclosure to third parties—anyone can figure out that this house is warmer. 
· Enhanced Searches Examples: Knotts & Karo:
· Same with that line of cases: using the beeper in addition to the navigation(no reasonable expectation of privacy. 
· However, if you hid something to where you can’t find it without the technology, there is a search. 
· If it is exposed to the public on the street, then there is no expectation of privacy. However, if it is hidden from the public, then it might be a search.
· Drug Dog searches: IIllinois v. Caballes: 
· The second officer in a search arrived to the car with a drug dog and the dog found drugs. 
· The dog search is different because:
· It is not within the home 
· They only detect the drugs—nothing else. So there is no intimacy issue. 
· It is like listening in on the conversation but only for illegal stuff. 
· Just using the dog is just for contraband, nothing else. Even if the dog is wrong, there is still a binary response. 
· Summary: Is it a search?
	Search
	Not a Search
	Maybe a search

	-Tap on phone wire (Katz)

-Beeper in private spaces (Karo) 
	-Transmitter on informant (White) 

-Pen Register (Smith) 

-Trash (outside curtilage) (Greenwood)

-Presence in open field (Oliver) 

-Drug-sensing dog (Caballes)
	-Flight above curtilage (Riley) 

-Sensory-enhancing of home (Kyllo) 


IS IT A SEIZURE?
· General framework:
· Submission but not consent
· Physically there, and not free to leave 
· Mostly we are discussing seizures of people (i.e. arrests)
· Restraint: U.S. v. Mendenhall:
· Person searched after being questioned in the airport and found to have drugs. 
· Problem here(fruit of the poisonous tree
· Not all personal interaction b/w policemen and citizens constitutes a seizures. 
· Encounter on concourse (search ID and tickets) and questioning on concourse 
· Escorting to DEA office in concourse (questioning in office, search in office, arrest). 
· Seizure: freedom of movement is restrained, by physical force or show of authority
· If you’re free to leave, no seizure 
· Consider totality of circumstances
· Based on “consent” 
· You don’t have to be told that you are free to walk away 
· The court doesn’t care how strong the social force is to consent 
· Difference for seizure purposes is whether you are ORDERED to do something or whether they ASKED OR REQUESTED that you do something. 
· This is a decision based on consent. 
· Holding: encounter on concourse(not a seizure; escorting to DEA office in concourse: it is not a seizure. 
	
	Seizure
	Search

	Is it? 
	Consent
	“Consent”

	Is it unreasonable? 
	
	Consent 


· Flight: California v. Hodari D.:
· Case with the teenager who started running away from the cop and the cop caught him and arrested him after the defendant threw away a rock of drugs. 
· Outline: chase(discarding of crack(tackling & handcuffing(search of Hodari 
· Seizure of the drugs was reasonable because it was in the public and discarded 
· He is claiming that the chase was a seizure 
· Holding: chase is NOT a seizure 
· Rationale: 
· Freedom of movement(no restrain so there is no seizure
· Actual seizure vs. prominent seizure
· Even if there is prominent seizure, if there is no actual seizure then it is NOT a seizure. 
· If it is a seizure and it is unreasonable, then they can suppress the evidence; if it is a seizure and it was reasonable, then they can’t suppress the evidence. 
· Seizure: freedom of movement is (actually) restrained, by physical force or show of authority. 
· Submission is NOT consent. 
· What is submission?
· If you are tackled, you have submitted 
· If someone asked you to stop or freeze and you do, then you have been seized. 
· Policy: courts want people to submit to authority. 
THE WARRANT REQUIREMENT:
· General rules:

· Presumption to serve during day
· “knock and announce rule” rule . . . except 
· Treat of physical violence
· Evidence likely to be destroyed 
· No exclusionary rule to violations of knock and announce
· Okay to restrain during search 
· Good faith mistakes generally forgiven
· Warrants:
· Describe specific place to be searched
· Describe specific things to be seized/arrested
· Based on probable cause  
· Is it reasonable?
· Having a warrant makes a search or seizure reasonable 
· No more general warrants 
· Standard: 
· Where you are looking.
· What you are looking for. 
· Why you think it will be there? 
· This is all under probable cause. 
· Johnson v. United States:
· Experienced narcotics agents; strong burning opium smell; clearly in one particular room; knock on door; permission to talk; “consider yourself under arrest because we are going to search the room.”  This was all done w/o a warrant. 
· Search: 
· Started when they enter the room 
· It is a hotel room but it could be treated like your home. 
· Analysis: 
· Disclosure to 3rd parties: maybe b/c the smell was in the hallway 
· Legal restrictions: maybe others are not allowed or don’t have access to the room. 
· Likelihood of privacy: b/c most people don’t have access. 
· A lot of intimate things happen in the hotel room. 
· Framework for exception to warrant requirement: 
· Need for effective law enforcement vs. right of privacy
· Ex: flight; movable vehicle; contraband threatened with removal or destruction. 
· Groh v. Ramirez:
· The search disclosed nothing so that is why it is a civil case
· They had a warrant but the warrant was not sufficient enough because they didn’t attach the supporting documents. 
· The warrant itself was very vague; it didn’t have any information. 
· General Rules:
· Anticipatory warrant: as soon as an event happens, they will have probable cause to search. Starts at a specific time but the warrant can be issued early 
· You need a warrant to search AND a warrant to seize
· The complaint or an indictment are ways to lay out probable cause. 
· If you can a warrant: 
· Okay to restrain the people on the premises 
· Wrong warrant(court is forgiving if you end up going for example to the wrong place. 
· If you arrest the person who is not described, court is also forgiving about that. 
· You need to serve the warrant during the day 
· You have to knock and announce—that is an actual constitutional requirement.
· That is part of what makes a search reasonable 
· So it would be unreasonable to just break down the door. 
· Richards v. Wisconsin: 
· Dealing drugs out of his hotel room. They wanted to ask for a no-knock warrant. The judge says no. the suspect shuts the door and tries to escape. 
· There is a general knock and announce requirement 
· Exception: 
· Threat to the officers 
· Evidence likely to be destroyed. 
· The exclusionary ruled does not apply to cases where they don’t knock and announce. 
· Presumptions:
· That a search and seizure need a warrant
· Are based on probable cause (which is usually found in the warrant). 
· HOWEVER, sometimes you don’t need a warrant but you still need probable cause. 
WHAT IS PROBABLE CAUSE?
· Introduction:
· Somewhere in the middle 
· NOT proof beyond a reasonable doubt!
· Don’t aim for every innocent explanation 
· Articulate facts, not just gut instinct
· Objective belief that there is evidence there or that you have committed a crim. 
· Court said it is more than very little and less than almost certain. 
· It is NOT beyond a reasonable doubt. 
· The informant has to be credible and reliable
· Credible: I believe 
· Reliable: it is accurate 
· Totality of Circumstances: Illinois v. Gates:
· Anonymous tip about a couple selling drugs in Chicago and get the drugs from Florida. Names, addresses, M.O. (drive down, fly down, drive back), and date of next deal. 
· So they issue a warrant and confirm the anonymous tip. 
· Here, we don’t know the credibility of the person; you can never assess the credibility of the anonymous tip. 
· The test: TOTALITY OF CIRCUMSTANCES: 
· They add everything together
· Given everything, is there reason to believe that there is truth in the tip? 
· Is the fact scenario reliable and credible? 
· It has to be MORE than a hunch or gut 
· “Whether a reasonable person would believe that this is evidence of a crime.”—it is AN OBJECTIVE TEST. 
· After Gates, now the reliability and credibility are elements of a bigger test of totality of circumstances. So the old rules are not eliminated. 
· Common Enterprise: Maryland v. Pringle:
· Car stop with 3 people in the car
· Search
· Cocain tucked behind back-seat armrest 
· No one admits to owning cocaine
· Arrest 
· Car stop:
· Reasonable: they were speeding. There is probable cause to believe that they were violating the law. 
· Search of the car: 
· Exception to the warrant requirement
· There was probable cause because he saw the money 
· Seizure of passenger (Mr. Pringle)
· They didn’t have a warrant. 
· Is there probable cause to believe that Mr. Pringle had control of the drugs: 
· Since they were in a car together, they most likely worked together on a common enterprise 
· Court distinguishes Ibarra: warrant for a bar and a bartender and the police searches every patron in the car. 
· This is not proof beyond a reasonable that he engaged in drug dealing but it is PROBABLE CAUSE WHICH IS ENOUGH. 
· This is based on the court’s view of what is reasonable—that is colored by the fact that they actually got a confession out of Mr. Pringle. 
· Holding: Pringle’s arrest did not violate his 4th Amendment rights. 
· Whren v. United States:
· Someone was at a stop sign for a long time. Noticed that the driver was looking at the lap of the passenger. Police turned to follow him but the truck sped off and made a turn without a signal. Nothing illegal except for traffic violation. Police stopped the car
· When they stopped the car, there was no probable cause of drug activity. 
· Stopping the car: 1st seizure:
· Asked to put the car in park(submission without consent. 
· Is it reasonable?
· Probable cause that they committed a traffic violation 
· Warrant: you don’t need a warrant in this circumstance (traffic violation)
· Court does not care about the subjective believe or thought process of the cops. 
· Searching the car: 1st search

· Seizing during the arrest: 2nd seizure
· IN GENERAL: if it is a search and seizure, you need a warrant and probable cause. 
· The warrant requirement is a second opinion that you have probable cause for the search or seizure. 
EXCEPTIONS TO THE WARRANT REQUIREMENT: 
· General Framework:
· Need a warrant & Probable Cause: 
· Particularly to search or arrest in the home (Payton) 
· Exceptions to the warrant requirement (BUT STILL NEED PROBABLE CAUSE):
· Seizure in plain view (Horton, Watson, Atwater)
· Hot Pursuit of violent criminal (Hayden, Welsh) 
· Emergency aid to occupants (Stuart) 
· Destruction of evidence for serious crime (McArthur, King)
· Automobile [and containers] (Carney, Acevedo, Houghton)
· Balance: need for effective law enforcement vs. right of privacy. 
· Special Character of Home: Payton v. New York:
· Man who murders manager of a gas station. Police established probable cause and they were trying to arrest him. they knocked and announced. 
· They did NOT get a warrant. 
· The home is super important and we are invading the home here. 
· There is an extra thumb on the scale for when a home is involved. 
· For the home there is more need for a warrant. 
· Court held that search here was NOT reasonable b/c there was no warrant.
· Dissent: 
· Warrant requirement will hamper effective law enforcement—takes more time, stake the house, money—these are policy concerns. 
· Plain View Doctrine: Horton v. California: 
· Armed robbery with a stunt gun. You would want to go search his house first and then go arrest him. 
· The warrant was only for the proceeds including three specifically described rings. However they found more relevant stuff 
· Plain view doctrine:
· If you are lawfully in a certain place, and you see evidence of crime in plain view, you may seize it. 
· You still need to have probable cause to seize them: 
· It does NOT have to look criminal. It might just be that they knew that this stuff was involved in a crime. 
· You can seize items in plain view even if they are not found inadvertently. 
· Plain view is an exception to the warrant requirement but you still need probable cause to believe that the objects are evidence of crime. 
· It doesn’t have to be the same crime that put you in the place. 
· Dissent: propose rule: 
· The officers are lawfully in a position to observe the items
· The discovery of the items is inadvertent and
· It is immediately apparent to the officers that the items are evidence of a crime, contraband, or otherwise subject to seizure. 
· Plain View:
· Objective assessment 
· If you are lawfully in a certain place and you spot evidence in crime, you don’t need to get a warrant for that. 
· Plain View Doctrine: Arizona v. Hicks:
· Police are in an apartment lawfully pursuant to a warrant. They saw stereo equipment that they thought was stolen. They turned it over to look for the serial number—that is a seizure and then a search. 
· They do NOT have probable cause to believe that the stereo is stolen. The cop just had a hunch. The officer only gains probable cause after he turns it around and gets the serial number.  
· This is somewhere between a search and a seizure. 
· Is it a search? 
· Subjective: it is in his home; and it is on the bottom of the stereo
· Objective: property law; likelihood of privacy 
· It is NOT in plain view: the thing that gave you evidence of the crime is NOT in plain view. 
· If the number was on the top, it would NOT be a search (compare to pen registry). 
· Plain View of Person: United States v. Watson: 
· Informant told police that defendant had stolen credit cards. During second meeting w/ informant, police arrested defendant and search of his person and his car (with his consent). 
· Seizure: 
· Was there probable cause? The informant is reliable so there is probable cause here. 
· Warrant? Majority says no warrant needed as long as there is probable cause. 
· Rule: No warrant is needed as long as the police has reasonable cause to believe that the defendant has been guilty of a felony—still the plain view exception. 
· Search of the car: there was consent. 
· Plain View of Person & Arrest: Atwater v. City of Lago Vists:
· Seizure: When the cop pulled her over
· Probable cause: yes, b/c he saw a crime committed (no seatbelts) 
· Warrant: you don’t need a warrant b/c of the flight exception and plain view and exigent circumstances
· Seizure: arresting her
· Probable cause: yes, b/c he saw the crime committed 
· Warrant: no need for a warrant b/c it is in plain view. 
· Issue: is it reasonable for her to be arrested for a crime she can’t go to jail for? 
· Current state and national trends: legislatures have authorized this sort of thing
· Policy: they don’t want to draw a fine line between felony and misdemeanor. 
· It is lawful to arrest for a misdemeanor in plain view. 
· The protection against this can be by statute. 
· She is suing the city for case and maybe an injunction. Section 1983: federal cause of action when someone under color of law has violated the Constitution. 
· Exigent Circumstances: Hot Pursuit: Warden, MD Penitentiary v. Hayden:
· Defendant committed an armed robbery. Within minutes the police got to where he was at. 
· Probable cause? 
· They had a description of the guy and there was a guy following him and saw him enter a specific house 
· They knocked and announced. 
· Issue: they did not have a warrant to search the robber and seize him. 
· Exigent circumstances: don’t need a warrant (but still need probable cause):
· They risk losing him and they risk losing evidence 
· He is also an armed robber so he is dangerous 
· Exigent circumstances when searching for the gun: yes b/c they need to secure the weapon (harder argument to make) 
· Exigent circumstances when searching for the cloth: it is harder to make that argument about exigent circumstances in this case. 
· The initial consent makes this entire thing okay. Without the consent, some of the other searches get harder to justify. 
· Hot pursuit: have to be on the trail of the person. Have to be in pursuit of the person. 
· Exigent Circumstances: Gravity of Crime Matters: Welsh v. Wisconsin: 
· The person driving went off the road; witness told the police he was either very sick or very drunk. The search of the license was in plain view so it was not covered by the 4th Amendment. 
· At the time of intrusion in house: 
· Probable cause: maybe b/c the witness said he might have been drunk
· Warrant: there was no warrant here. However, this might be an emergency. 
· The only emergency is that his blood level will go down if they wait for a warrant 
· There is no violence or threat of violence in this case. 
· Holding: this is no exigent enough: Gravity of the crime matters. 
· Exigent Circumstances: Rendering Emergency Aid: Brigham City, Utah v. Stuart:
· Party in a house that resulted in a fight and there was underage drinking. They want to search and potentially seize depending on what is going on. They don’t have a warrant. The adults are arrested for contributing to underage drinking. 
· Probable cause? 
· There was a beer in the back 
· And there was a fight outside 
· Backyard: in this case, the same reason that gets them into the house gets them into the curtilage/backyard. 
· Rationale: 
· We want the police to be able to prevent violence 
· The court cares about the objective thought of the police NOT the subjective thought process.
· Exigent Circumstances: Destruction of Evidence: Illinois v. McArthur:
· Woman asks the police to go with her to her house to get her stuff out of the house and tells them about the drugs that her husband has. 
· Search of the home: 
· Probable cause b/c she probable knows what is going on in the house 
· Warrant: there is an exception based on consent but it wasn’t granted here. 
· No exception to the warrant requirement here. 
· They sent an officer for a warrant but the suspect can’t go back in the house by himself until they get a warrant. 
· Rationale: 
· Court balances need for effective law enforcement vs. right of privacy 
· Here the crime is jailable and it is more severe than the drunken driving case. 
· The intrusion here is less serious b/c it is more restrained. 
· Exigent Circumstances: Destruction of Evidence: Kentucky v. King: 
· Police set up an investigation of drugs. They don’t know if the suspect came into the apartment on left or right. They took a 50/50 change. Here it is not just hot pursuit. They chose a door b/c they smelled pot. 
· Probable cause: 
· There is probable cause b/c they smelled weed 
· This is NOT in plain view: plain view has to seize something that is right in front of you. But here it is NOT in plain view 
· So they had probable cause but not an exception to the warrant requirement. 
· Then they hear a lot of rustling and moving so it sounds like they are trying to destroy evidence. 
· Rule: if the police didn’t violate the 4th Amendment to get there and there are exigent circumstances like the destruction of evidence (that the police didn’t create), then it is fine. 
· Low threshold: 
· Fear hindering police enforcement
· Want police to be able to at least knock on the door. 
· So it is a policy incentive. 
· The fact that they went into the wrong apartment does not mean that they have violated the 4th Amendment requirement. 
· You always still have to knock and announce (unless it is dangerous to you or you know that the evidence is being destroyed). 
· However, remember that there is no exclusion rule for that so the only thing you can do is sue for civil damages. 
· Automobile Exception to the Warrant Requirement: 
· No warrant to search a vehicle (Carroll) 
· Even if vehicle isn’t moving (Carney) 
· Can search any portion of vehicle for which there’s probable cause, including containers (Acevedo) 
· Carroll v. United States: 
· Prohibition era: tip that the defendant has alcohol in his car. Search for alcohol in car w/o a warrant. 
· Cars allow an exception to the warrant requirement b/c they are mobile. 
· California v. Carney:
· There is an uncorroborated tip that the man was trading marijuana for sex. Then they got a confirmation from another boy that was in the mobile home. 
· Court: 
· They don’t need a warrant b/c the motor home is mobile 
· There are always regulations on the car and so you can’t expect much privacy. 
· Your expectation of privacy in your car is less than expectation in the home b/c of all the regulations for cars. 
· Automobile Exception Extends to Containers in Car: California v. Acevedo: 
· The person who picked up a package and took it to his house and then he throws out the package. They didn’t go in b/c they didn’t have a warrant. Then they got a warrant to search the house. Then Acevedo comes and walks out with a paper bag and put it in the car and drives off. He was the second customer. Fearing loss of evidence, they stop the car and search it  
· Rational: 
· Court said b/c of the automobile exception, they don’t need a warrant. 
· Searching the truck and the package: the court said that this was okay. 
· Rule: if you have probable cause to search the car and don’t need a warrant, then you have probable cause and don’t need a warrant to search every part of the car and its contents. 
· Wyoming v. Houghton:
· Car stopped b/c of a faulty break light. Officer notices that the driver has a syringe. Officer wants to search the passenger area. To search passenger compartment: there is probable cause b/c he said that he is using drugs AND you don’t need a warrant b/c of the automobile exception. 
· Officer picks up a purse and searches it: probable cause to believe that there is drugs in any container in the car AND don’t need a warrant b/c of the automobile exception. b/c of Pringle (common enterprise) you can search passengers. 
· If the defendant kept the drugs in her pocket, you can’t search the body of the passenger. 
· Rule: probable cause to search a car means probable cause to search all things in the car exception maybe when a woman is wearing a purse on her body except when there is separate probable cause to search that person.
· If you stand and ask someone who consents, then you don’t have to have any suspicion. 
EXCEPTIONS TO THE PROBABLE CAUSE REQUIREMENT

· General Framework: Exceptions to the probable cause requirement:
· Investigatory stop (Terry) 

· Weapons frisk (Terry)

· Search Incident to Arrest (Chimel; Robinson) 

· Protective Sweep (Buie) 

· Special Needs (Edmond, Lister)
· School (TLO) 

· Border (Flores-Montana) 
· Administrative Searches (Camara)—Closely Regulated (Burger) 

· Consent (Bustamonte) 
· Parole/Probation (Knights)
· Inventory (Opperman)
· (1) & (2) Terry (Investigatory) Stop & Weapons Frisk Exception: Terry v. Ohio: 
· Two men were going back and forth and looking at a store and then going back to confer with other people. No probable cause to arrest them b/c there is no crime to arrest them for. Officer approaches them, stops them, and identifies himself. Seizes one of them and frisks him and finds a gun. There was a seizure and a frisk. 
· Warrant is not required—impractical to requirement him to get a warrant to frisk someone b/c it is for his own safety. Probable cause is not needed. Need reasonable suspicion. 
· Limits: 
· Has to be suspicion justified at its inception. 
· Thing you are doing has to related to the reason that you stopped them 
· Objective standard NOT a subjective one. 
· Distinction b/w an arrest and an investigatory stop 
· No specific time limit but time plays a factor. 30 minutes doesn’t convert a stop into an arrest. 90 minutes does convert a stop into an arrest—but it is NOT a rule. A court might allow longer restrictions if you are in front of your house. 
· Removal to a different place
· Nature of the stop: using cuffs, weapons, etc. 
· It is very fact and context-dependent.
· Distinction b/w a search and a frisk: 
· A frisk is brief and almost exclusively looking for weapons. But a search is not brief and is more intrusive—looking for more things. 
· Terry gives us a plain touch exception: if you are conducting a frisk and you feel a weapon, you can take a gun w/o a warrant. 
· Reasonable suspicion:
· Specific articulable facts which together with rational inferences from those facts, warrant intrusion. 
· Can’t be an inarticulate hunch
· For weapons search, need reasonable belief that subject might be armed 
· Can only search for weapons 
· Somewhere higher than no suspicion at all and probable cause 
· Terry Stop and Frisk: 
· Action must be justified at its inception: specific and articulable facts which, together with rational inferences from those facts, warrant intrusion
· Action must be reasonably related to circumstances that justified intrusion. If searching for weapons, have to search for weapons.  

· What rule comes out of this case? Hiibel v. Sixth Judicial Dist. Court of Nevada: 
· First seizure: when he grabs his arm. So far it is an investigatory stop. There is reasonable suspicion that he might be intoxicated; anonymous tip; the skid marks, the issue of the domestic dispute. Handcuffing was a seizure: there is probable cause b/c he is obstructing an investigation by refusing to give identification. Request for ID is reasonable b/c you need to know who you are dealing with if he is an ex-convict or a record etc. maybe to check if he is mentally ill or violent. 
· Mobile Terry Stop: United States v. Arvizu: 
· Case about the border patrol that stopped a van that turned out to have drugs. 
· In order to stop a car, now you need reasonable suspicion (like a mobile Terry stop).
· Factors adding up to reasonable suspicion: 
· Long experience in border patrol 
· Reason for deciding to stop the van 
· Timing of the trip was weird
· Children’s feet were high up and they were waving at him 
· Car was registered to a home in a drug smuggling area 
· He didn’t look at the officer when he was passing by. 
· We had consent to search—found drugs. 
· Issue was about the stop: if the stop wasn’t lawful, then we wouldn’t get to the consent stage.
· If we didn’t have consent, we would need probable cause for the search but not a warrant b/c of the automobile exception. 
· If you have reasonable suspicion that there are weapons in the car, you can frisk the car (quick search ONLY for weapons). 
· Otherwise, you would need more facts to have reasonable suspicion to frisk the car but probably not open the bag to check for drugs. 
· Justified at Inception: Florida v. J.L. 
· Anonymous tip that there was a young black male at a bus stop who had a gun wearing a plaid shirt. We don’t know anything about the tip & there is nothing to corroborate. 
· There is NO reasonable suspicion—there are no “totality” of the circumstances b/c we don’t have enough facts. 
· They excluded the gun b/c the frisk was not justified at its inception. 
· They also searched two other people at the bus stop. We have no information that they were friends or knew each other. 
· Individualized Reasonable Suspicion:
· Based on the fact that they are together. It is less than probable cause but there are circumstances that give us suspicion on an individual basis. 
· If you have probable cause to search the automobile, you have the containers in the automobile. It doesn’t matter if the containers are locked. However, if you have probable cause to search the container, you will not be allowed to search the whole car. 
· Reasonable Suspicion: Illinois v. Wardlow:
· It is a stop and frisk of a bag. It was a very heavy narcotics area but we don’t know if the cards are markets. So the man sees the cars and starts running. There might be a perfectly good explanation but there can be suspicion.
· Reasonable suspicion: it is less demanding than probable cause but more than a hunch. 
· It is still totality of the circumstances: flight from police might be reasonable suspicion in context.
· The issue with this is you might run away if you are a minority in a high crime area you might run just to avoid contact w/ police (which might be dangerous to you). 
· Using Profile Factors for Reasonable Suspicion: United States v. Sokolow:
· First thing that might be a stop/arrest: when the agent displayed his credentials, grabbed respondent by the arm, and moved him back onto the sidewalk. You need reasonable suspicion here (rather than a warrant and probable cause)—it is an investigatory stop. There are factors that might raise suspicion. 
· The fact that these factors are from a profile does not detract from evidentiary significance: The court does not want this to be a subjective analysis. 
· It is unclear whether moving him back to the DEA office was an extension of the investigatory stop or a full custodial arrest. 
· Consent:
· You do have the right to refuse consent. It should not be used as an element for reasonable suspicion. 
· Hiibel: it is a different circumstance. They can ask for the name and if it is criminalized by the state, then you can get arrested. However, in that case, there are other circumstances. 
· (3) Search Incident to Arrest: 
· Search for weapons on person 
· Search and seize evidence on person
· Search and seize weapons/evidence “in the area into which an arrestee might reach” (“Wingspan”) 
· Can search car “if reason to believe” evidence of crime in car. 
· Search Incident to an Arrest Exception: Chimel v. California: 
· They had an arrest warrant and consent to go to the house and wait for suspect. They then searched the home: we need warrant and probable cause or an exception: there is probable cause but there is no warrant. 
· Rule: Search incident to arrest: search for weapons on person; search and seize evidence on person; search and seize weapons/evidence “in the area into which an arrestee might reach” (“wingspan”). 
· United State v. Robinson: 
· Person arrested for driving w/ an expired license. The automobile exception: it is more for search the car for contents and evidence. 
· We can seize him b/c he is in plain view so there is no special zone of privacy. There is no reasonable suspicion that he is armed or that there is evidence of a crime. 
· Holding: it is reasonable to search him if the arrest was lawful—it is an exception to the warrant requirement AND any level of suspicion. 
· You can search the person and the area of immediate control. 
· A search incident to an arrest: you can search other people around him for weapons, etc. you can also use the common enterprise theory. 
· If you have a warrant to arrest OJ for drugs, and you find his body guards there, you can arrest them. Also if you fear that they will destroy evidence, you can arrest them. 
· (4) Protective Sweep Exception: Maryland v. Buie: 
· They have an arrest warrant so they enter the house to arrest someone who committed an armed robbery. They find D in the basement so they arrest him. But they go down to the basement in case there was someone else there. However, they only found the red running suit. 
· They had authority to be in the basement—it is a protective sweep so that they can protect the officers’ safety. 
· The sweep is authorized in adjacent rooms. 
· Just like a search incident to arrest, you don’t need to believe that anyone is there. 
· You can also frisk the house BUT IF YOU HAVE REASONABLE SUSPICION—THIS IS LIMITED TO LOOKING FOR PEOPLE. 
· Without reasonable suspicion, you can search whatever is adjoining the room. 
· Protective Sweep:
· No suspicion required
· Just the adjoining room 
· You are just looking for people 
· Beyond that, you have to have reasonable suspicion and you are still just looking for people 
· If you want to search a drawer in a room not adjoining, you need WARRANT AND PROBABLE CAUSE, because you don’t have an exception. 
· New York v. Belton: 
· Car was speeding so it stopped (probable cause and plain view exception). Then everyone was arrested: there is probable cause b/c he smelled burning marijuana, saw bag labeled “SuperGold,” and none of the men are registered to the car. Seized and arrested b/c of plain view exception. 
· Patting down: you don’t need anything b/c it is a search incident to arrest. 
· Court: Search incident to arrest EVEN w/o probable cause if it is incident to an arrest. 
· Search of CAR Incident to Arrest: Thornton v. U.S.:
· The man didn’t want to drive next to police. The police let him pass and runs the license number (this is not a search b/c it is in plain view; no expectation of privacy). The license plate was not registered to the car it was on. He parted next to him and accosted petitioner. 
· So far it seems like a terry stop—there is reasonable suspicion here. 
· He frisks him (he consented to it): if there was no consent, you would need reasonable suspicion that he was armed. 
· He was then arrested after he confessed that he had drugs. So there is probable cause to arrest. You don’t need a warrant b/c he is in plain view. 
· We then search the car: search incident to arrest: even if you are in a cop car handcuffed, we can search your car incident to an arrest—that rule will change later. 
· Limits of Search of Car incident to Arrest: Arizona v. Gant: 
· Anonymous tip that there are drugs in the house: at this point you can’t search the house b/c there is no probable cause or warrant. 
· His license was suspended and he drives up later so there is probable cause and an exception (plain view exception). The officer conduct a search incident to arrest. There is no possibility that he will get to the car, get a weapon, or destroy evidence. 
· Search incident to arrest is or around a car is the same as Chimel and Acevedo.
· If they are incident the car, you can search the car for no reason
· If they are outside of the car, you can search their body and their wing span w/o any suspicion BUT you still need some kind of suspicion to search the car itself. 
· If he is not in the car, there is probable cause b/c the time tip is reliable. We don’t need a warrant b/c of the automobile exception. Even if they are not in the car, we can search it b/c of the less expectation of privacy in the car. 
· Flippo v. West Virginia: 
· Case where husband calls the police and says that he and his wife have been attacked. When the police get there, there is probable cause to believe that there is emergency aid exception to the warrant requirement. So you need probable cause to believe that someone needs emergency aid. So they are able to go in without a warrant. 
· Once they are in: they can frisk the house to look for attackers (reasonable suspicion); they also can seize anything in plain view. 
· Which the husband is in the hospital they spend 16 hours searching the house and obtaining evidence. They seize photos that were in an envelope in a brief case: they were NOT in plain view. 
· This is a search so they need a warrant and probable cause
· Search incident to arrest: is not just for weapons. They are only for protection against the destruction of evidence. Also it doesn’t matter what you are searching for. Once the person is arrested, wingspan rule allows full on search for no reason. 
· (5) Special Needs Exception: 
· Something justified at its inception by something beyond the need for controlling crimes. 
· They don’t need a warrant
· They don’t have to be specialized suspicion 
· Can be shown regularized systemized policy. But that is not required. 
· It does not result in a criminal punishment or arrest
· Discretion is restrained: but we don’t know if that is a legal requirement or a feature of this or something that makes the courts more comfortable. 
· (a) Checkpoints: City of Indianapolis v. Edmond: 
· It was a checkpoint looking for drugs. They have a predetermined # of cars—no individualized suspicion. Officers also look for signs of impairments, look through the outside of the vehicle, and have a drug dog sniff around the car, they conduct a full on search only w/ consent. 
· Issue: whether the stop was unreasonable. 
· Holding: stop here violates the 4th Amendment
· Even though the court has been saying that subjective belief of the police does not matter, here the court seems to say that subjective belief of the police matters. 
· General purpose of crime control is not enough. There has to be a more specific individualized suspicion. The court said that a more general purpose can work for things like border patrol. 
· There is a difference b/w investigating crime vs. help or prevent immediate harm (searching for crime in a house vs. entering a house to provide emergency aid). 
· If there is no individualized suspicion for a stop, it is constitutionally acceptable ONLY if it is done for a specific need beyond the general need for crime control. 
· Once that is true, we are back into the objective belief so the court won’t care about what they look for once they stop anyone
· AND you can still have the sniffing dog b/c it is not a real search, so it won’t violate the 4th Amendment EVEN THOUGH it is not really related to the primary purpose they are stopping people for. 
· If it is an imposition on the public, then the public can vote against it and elect people that would change the policy. 
· Illinois v. Lidster: 
· A highway checkpoint where police stopped motorists to ask them for information about a recent hit-and-run accident. It is more emergency aid than searching for crime in general. It is very short stop and it is a quick question asked: like a police officer walking to you and asking about the crime. It is not crime control OF THE PEOPLE BEING STOPPED. It is not accusing the people of being criminals. 
· There is individualized suspicion, just not suspicion of the people in the car.
· Special Needs:
· “special needs,” beyond the need for normal law enforcement
· Normally seen in checkpoint situations 
· No need for probable cause
· No need for individualized suspicion 
· Pulling over a car vs. Searching a car:
· Pulling over a car: a Terry stop 
· Searching a car: automobile exception to the warrant but you still need probable cause to search car. 
· Frisking the car for weapons: it is not a full search either. Also like Terry; you need reasonable suspicion. 
· (6) Schools: 
· No need for individualized suspicion at all 
· You are not reporting it to criminal authorities 
· Maybe school stands in for the parents 
· (a) Drug Testing:
· Skinner: it is also not individualized and it is done for safety of the public. And the industry is heavily regulated. 
· New Jersey v. T.L.O.: searching students in schools; court will not require a warrant or probable cause. We will require individualized reasonable suspicion in order to search a student b/c of heightened need to regulate schools, industry is super regulated, and less expectation of privacy. 
· Vernonia School Dist. 47J v. Acton: random drug testing of students who are participating in athletic programs. Student refused to sign consent form and was not allowed to play in school athletics. 
· Court: says that it will not relay on warrant and probable cause. 
· Balancing intrusion of privacy vs. government interest. 
· B/c this doesn’t require suspicion, then you go to the special needs area. 
· Expectation of Privacy: there is less privacy for public school children and even less for athletes. 
· Character of intrusion: Collecting the urine sample And the info that it produces (who it is sent to). 
· Government Interest: the government concern is deterring kids from using drugs and protecting kids from actual physical injury while playing the sport while under influence of drugs. 
· Better than individualized suspicion: teachers can’t judge who is using drugs to form individualized suspicion; it is better than stigmatizing kids who are individually suspected. 
· Different conception of privacy: not be subject to the watchful eye of the government in a way that singles you out (rather than exposing what I do not wish to expose to the world). 
· Board of Education v. Earls: Drug testing for any competitive extracurricular activities. 
· Expectation of Privacy: in a public school, vaccinations, you might have to change. 
· Nature of intrusion: Less problematic than in Acton b/c they are not watching you as you collect sample. But they don’t discuss whether the information is being given to different people. 
· Government interest: To curtail drugs. There is no more physical issue. 
· We don’t have to find that there is no less intrusive measure in order to say that this one is acceptable. 
· The parents unanimously agreed to this policy—that helps the court reach that decision. 
· Also if the school does not try to regulate it, then the school might be held responsible for it. 
· Safford Unified School District #1 v. Redding: A 13-year-old child who was searched b/c the school thought she had drugs. 
· Under T.L.O.: we need reasonable suspicion of the wrongdoing to search a student in school. 
· This is NOT a special needs search. It is an individualized search. 
· We have reasonable suspicion: 
· b/c of the tip that the school received & there was alcohol in the party at her house. 
· Reasonable Suspicion is to conduct a REASONABLE SEARCH: 
· This case is about the MEANS
· They have the right to search their outer cloth and backpack. 
· However, they CAN’T CONDUCT A MORE INVASIVE SEARCH. They can only do the more invasive search if they have probable cause or more reason to believe that there were exigent circumstances. 
· Dissent: 
· The school as a caretaker and a government entity 
· b/c the school is standing in as parents, they should have the same authority as parents. 
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· (7) International Borders 
· Inside the country, almost certainly probable cause required. However, at national borders, reasonable suspicion will suffice. If you want medical tests, the court required also reasonable suspicion but maybe also judicial review (warrant). 
· You can search mail for no suspicion whatsoever. 
· Most companies have a consent or right to inspect that you consent to
· U.S. v. Flores-Montana:
· Drugs found in a gas tank at a checkpoint. 
· Seizure: first stop, diversion to a secondary station, taking car off the road. 
· Search: looking into the tank. 
· Warrant: We don’t need a warrant b/c we don’t need probable cause
· The government is not relying on probable cause. They are relying more on reasonable suspicion.
· Less expectation of privacy(court just made that up. However maybe most people would not be surprised that they wait for a couple of hours at the border. 
· Congress’s view: always said that this is fine; the history of the border and what the executive can do is important—border is different.
· There is no damage to the property searched—if there happens to be damages, then it can be a civil suit. 
· However, you don’t even need reasonable suspicion for cars. However, you do need reasonable suspicion for mail. 
· Court in a different case extends this to mail b/c the border is special. The government can conduct a search of your mail with nothing more than a reasonable suspicion and does not need a warrant. 
· The car and the mail exception are regarding international borders. 
· Borders across states: you can inspect outside the mail but in order to open it you need a warrant and probable cause. 
· United States v. Montoya-Hernandez: 
· Defendant was stopped b/c of drug suspicion. First stop to check visa (border exception to warrant and PC), second stop for customs (same exception). Secondary test for further questioning (still fine, first search of suitcase (fine b/c of border exception), Pat—down (would require reasonable suspicion on the street but maybe at the border it is different (Terry Frisk). Strip search (reasonable suspicion is probably required). 
· If they had taken her in handcuffs to the hospital—it is a seizure: it might not be a full custodial arrest even if there are handcuffs. You have to consider time, manner, other factors, moving to other place. 
· If this was a full custodial arrest, it would require probable cause. If it wasn’t then you would only require reasonable suspicion. 
· Court felt that she contributed to her own seizure for 16 hours when she refused to eat or drink. Inside the country, 16 hours is a full custodial arrest and you need probable cause. At the border, you only need reasonable suspicion.
· They get an order from a magistrate(need reasonable suspicion. The fact that they got the order shows that they knew they need something else. 
· Reasonable suspicion is required at a search at the border and perhaps judicial okay for further medical proceedings.
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· Fourteenth Amendment:
· “Nor shall any state deprive any person of life, liberty, or property, without due process of law.” 
· Fundamental rights: most of the 1st 8 Amendments (“incorporation”) and other rights such as abortion, contraception, procreation, etc. 
· 14th Amendment incorporates the standards of the Bill of Rights against the states (and the decisions relating tot them). 
· If there is no precedent on point or line of doctrine relating to the specific issue then you use the 14th Amendment standard of shocks the conscience. 
· Rochin v. California: 
· 3 sheriffs arrive at the home and they go to the second floor and they force open the door. Search was not reasonable b/c it was only based on a tip that the guy was selling narcotics. There is no probable cause or a warrant. The police forcefully stomach pumped a person to get the narcotics that he swallowed out. 
· Standard for due process violations: does it shock the conscience
· If you have a scenario that the court sets as to whether it is acceptable or not under an Amendment, it applies to the 14th Amendment. The narrower Bill of Rights governs. 
· So the due process clause works here if none of the narrower amendments apply. 
· Holding: here it does shock the conscience 
· The court concentrates on the 14th Amendment rather than the 4th Amendment b/c at that time, we are not sure if the 4th Amendment would apply to states for the sake of the exclusionary rule. 
· (8) Administrative Search Warrants:
· Need less than probable cause but some type of inspection warrant—can be a generalized warrant.
· A type of special needs search.
· Camara v. Municipal Court: 
· House inspector came for a routine inspection. Owner of store uses it as a dwelling when it is only supposed to be used for a commercial purpose. 
· Holding: Constitution does not allow these types of warrantless procedures. So you DO need a warrant.
· Rationale: 
· There is no urgency. So the default rule is that you need a warrant to conduct an administrative search like this. 
· Most of the time this is not an issue b/c of consent.
· Defendant here did not consent so he can’t come in w/o the inspection warrant. 
· This is an exception b/c IT IS NOT INDIVIDUALIZED SUSPICION.
· It is suspicion about the neighborhood or area or type of house. 
· There is no prohibition on having individualized probable cause but it is NOT NECESSARY to conduct the inspection.
· New York v. Burger: 
· It is an inspection of an auto junk yard. They are searching for bookkeeping (record) and license. 
· Here there was no license and no police book. Many of the cars were stolen. 
· A business is not exempt from the 4th Amendment but it is not exactly a home either. 
· They say it is also heavily regulated(less expectation of privacy.
· Standard: 
· Define scope of search 
· Owner must understand what is expected. 
· Closely Regulated Industries:
· Reduces sense of expectation of privacy 
· In order to get a license, you “sign up” for more government control 
· Warrant & probable cause are NOT REQUIRED in this category 
· What you expect is what determines what 4th Amendment rights are 
· (9) Consent: 
· Whether there was a lack of coercion 
· It is an objective standard 
· Takes into account totality of the circumstances: a reasonable person in that situation would have felt coerced or not. 
· It is a deferential standard
· You can revoke consent
· What you find b/w the time you consent and the time you revoked is lawful.
· If consent is revoked and then you find something in plain view as you are leaving, it is admissible. 
· Consent is a signal that you have subjective expectation of privacy—but it is not used to determine what expectation of privacy you should have. 
· Schneckloth v. Bustamonte: 
· First encounter w/ the 4th Amendment: when the police stopped the car. 
· Constitution: investigatory stop, he can also arrest him (Atwater), probable cause to believe that there was crime. So if CA statutory code defines burned lights as a crime, then they can be arrested. If it is a crime, there is also an exception to the warrant requirement: Plain view.
· Tells them to get out of the car after the driver could not produce a license and the car didn’t belong to any of them: part of the investigatory stop 
· Open the trunk: 
· True consent has to be voluntary 
· Absence of coercion 
· Totality of circumstances.
· Consent: 
· We want searches based on consent b/c law enforcement interest.
· If consent was not valid, you would take a lot of people into custody. 
· Argument against consent: 
· People may not actually know that they can say no to search. 
· It is hard to tell when they are making a free and informed consent. 
· Holding: there is consent here. 
· Burden of proof: on the government to show that there was no coercion. 
· After this case, maybe it matters that the person knew or didn’t know that he has a choice. The court refuses to make a hard and fast rule. It will look at each case individually. 
· United States v. Drayton: 
· Officers who boarded the bus as part of a routine drug and weapons interdiction effort. 
· Holding: no coercion regarding the search of the bag or the search of the two persons. 
· Arrest: there was probable cause to believe that there was drugs on his person. 
· There was stuff tapped to their thighs; heaving clothes not fitting for the weather; we don’t need a warrant b/c of plain view exception to the warrant requirement—the person was in plain view and they were entitled to be in the bus. 
· Probable cause to search the other person: 
· Together and sharing the bag; they were both dressed in weird way; there has to be reasonable suspicion to believe that he was armed. It doesn’t matter what you find though. 
· If you want to argue probable cause to arrest, you can argue common enterprise. 
· If we want to frisk the second person, we need reasonable suspicion that he has a weapon. If we want to arrest the second person without a search, there has to be probable cause. If you want to search for anything else other than a weapon, you would need probable cause and warrant or an exception. The only exception is that it is in plain view and a search incident to the arrest of the first person. But we don’t know if the wingspan exception would extend to the other people. 

· The automobile exception is for the stuff NOT the people.
· Issue: is Mr. Drayton seized and does he give his consent to search? 
· He is seized if a reasonable person does not feel free to leave. 
· It is an objective standard: it is a reasonable person standard in the specific circumstances. 
· Standard for coercion: is it voluntary? Is there a lack of coercion? 
· Is his consent to search voluntary: This is voluntary so consent was given. It is reasonable under the constitution. 
· Georgia v. Randolph:
· Case where one occupant gives consent to search and the other doesn’t
· Probable cause exist but couldn’t search the house b/c there was no warrant
· To override the warrant, they ask for consent: husband refuses, wife agrees. 
· Rationale: 
· This is not based on property rules but they are useful 
· Property rules inform our reasonable expectation 
· If the neighbor is there and they mistake them for an occupant and they consent, then that is okay 
· If they are renters and the owner is there, the owner gives consent but the privacy belongs to the person who is actually living there.
· Property rights inform but DON’T govern.
· Holding: if you have 1 yes and 1 no: then you don’t have consent to search. 
· If you get a yes answer and the other person is not there, then that is valid consent. 
· Dissent: this created an issue w/ domestic disputes where the court has just created veto power for the abuser. 
· (10) Probation/Parole:
· Everyone has the search condition. So most of them have consented. 
· United States v. Knights: 
· A lot of reason to believe that the person on parole was involved in arson. There was definitely reasonable suspicion to believe that searching his place would produce evidence of crim. 
· Probation/Parole: 
· The purpose of the search DOESN’T matter. 
· There is a condition so expectation of privacy is lower 
· However, we don’t need to rely on that because probation is part of a custodial scheme so there is no expectation of privacy at all.
· It is like prison but in a different place. 
· You don’t need probable cause to search probation 
· 9th Circuit: parole and probation and supervised release are all the same thing—no suspension required for a search. That is still okay even if there is discretion in searching (unlike schools where there is a lack of discretion). 
· Safeguard: CA state law prohibits using probate or parole searches to harass. 
· (11) Inventory Searches:
· South Dakota v. Opperman:
· They searched the car because they wanted to know what is in the car so that they would protect the property and protect themselves from him claiming that it was stolen. They found marijuana in the glove compartment. 
· Court: 
· No need for probable cause or a warrant
· If you have to take a car or impound it, you can inventory it. It is an administrative search. 
· Police have to have a procedure for doing this. 
· However, this does NOT deal with locked trunk or other compartments in the car. 
· When someone is arrested, you can take their stuff and inventory it. 
· If you are arrested, they have to give you an opportunity to give it to someone to safeguard it. 


REMEDY: THE EXCLUSIONARY RULE
· Exclusionary rule: if evince obtained unconstitutionally, prohibits use of evidence in criminal trial. 

· Exceptions:
· Impeachment of witness (Walder) 

· Knock and Announce (Hudson) 

· Good-faith reliance on objectively reasonable warrant (Leon) 

· Isolated negligence (Herring) 

· Officers following law at the time (Davis)

· The court has not held how clear the law is

· Not about a subjective good faith. This is about a reasonable officer who knows the law as it exists. 

· Independent Source (Murray) 

· Inevitable Discovery (Nix v. Williams)
· Not D’s reasonable expectation of privacy (Rakas) 
· Purpose of the Exclusionary Rule:
· Keep (federal) courts free of taint of violation (“Supervisory power”)—Now the courts are not really concerned about this. 
· “compensate” individual for violation—Now the courts also don’t care about this either.
· Deter future violations 

· BUT “the criminal is to go free b/c the constable has blundered.”
· Don’t put the prosecution in better position than it would have been in without unconstitutional behavior. 

· But don’t put the prosecution in worse position than it would have been in without unconstitutional behavior

· Impact of Deterrence vs. Social Costs
· Impact of Deterrence: 

· Incentive to violate

· Likelihood of civil suit

· Professionalized force

· Opp. For laws/regulations 

· Social costs: 

· Guilty go free 

· Increased litigation 

· Officer overcorrection 

· Truth-telling function 

· Weeks v. United States: 
· Illegal lottery tickets found by the police in the house after they entered using a key they found outside. Search was conducted by the police and US Marshals. 

· The boarder can’t give consent. 

· RULE: if you are visiting a boarding house as a visitor, you might feel weird about a random boarder giving consent for you to enter a person’s room. 

· Issue: what do you do with the evidence found if it is found illegally? 

· Holding: 

· Court excluded things obtained by the US Marshalls. 

· This is a weird remedy b/c the violation/wrong has already taken place. so the only thing to do it to exclude it: 

· Deterrence 
· Compensate them for the wrong
· Court does not want to endorse the executive branch in doing constitutional violations (“Supervisory Power”). 
· Since this was 1914, the court was not yet applying the Bill of Rights to the states. 

· Mapp v. Ohio: 
· Police wants to enter the house. They wait and try to come back in and they still don’t have a warrant. But they produce a piece of power as if it is a warrant. 

· There was struggling with the suspect. They searched everything. They were looking for someone who might have planted a bomb and things relating to the bombing. They found lewd books, pictures, etc. 

· The search was unconstitutional. 
· Rule: court applies exclusionary rules to the states: 
· To deter future violations of the 4th Amendment by removing the incentive
· Compensating individual for violations 
· Stops the federal government from using the state to prosecute individuals that the federal government can’t prosecute b/c of violations of the 4th Amendment.
· Dissent: 

· You are stopping prosecutions of people who obviously committed crime 

· Other ways to deter: 
· Civil suit for damages: but doesn’t really work b/c it is hard to put a price on the evidence and b/c you are most likely criminalizing tax payers. 

· Civil suits for an injunction: but doesn’t really help you and there is no incentive to bring this because it can’t help you much. And there is also a standing issue. 

· Impeachment of Witnesses: Walder v. United States: 
· The truth telling function of the court is even more important
· Evidence in violation of the 4th Amendment can’t be used in the prosecution’s case in chief. 

· However, it can be used as an impeachment method to show that a defendant is lying.
· Knock and Announce: Hudson v. Michigan: 
· This is about a violation of the knock and announce. 

· Issue: whether a violation of the knock and announce rule should trigger the exclusionary rule? 
· Court: 

· There is no strong connection b/w what they found and the violation of the rule. 

· Balance: benefits outweigh the social costs. 

· Social costs of excluding evidence: 

· Depriving jury of real, reliable evidence 

· Impede police investigation so over-deterrence. 

· Increased litigation 

· Guilty go free 

· Deterrence benefits? 

· There is no need to deter b/c most of the time they knock and announce anyways b/c they are afraid for their own safety 

· There is also no need to deter b/c there are already civil damages which deters anyways. 

· Professionalized force so there is no need for deterrence 

· Holding: the exclusion rule does not apply to the knock and announce violations. 
· The federal or state legislature can put an exclusionary rule requirement. The court is just saying that is not a constitutional requirement for violations of a knock and announce rule. The court is NOT saying that it is constitutionally necessary for the evidence to come in. 
· Good-faith reliance on objectively reasonable warrant: U.S. v. Leon: 
· Questionable tips; traces of marijuana, and people going and coming from different houses. They got a search warrant from a state magistrate judge. 
· District court found that there was no probable cause; however, they found that the officers were acting in good faith. 
· The search was unreasonable BUT it was reasonable to think it was reasonable at the time. 

· Cost and benefit analysis: 

· Cost of exclusionary rule: guilty go free 

· Benefit of exclusionary rule: provides a benefit for the guilty 

· Need to deter bad conduct: 
· It might force law enforcement to inquire more. But the judge is not going to be the one deterred. 

· Rule: if you show up in front of a judge and you think that it is has probable cause and the judge grants the warrant, if it turns out to be a bad warrant, exclusionary rule DOES NOT apply. 
· Exceptions: 

· If you trick the judge

· If it is facially deficient: 

· It is not particularized 

· Barebones warrant. 

· Dissent: it does not mean that the guilty defendants go free: because they can get other evidence and they can investigate him more. 

· Isolated Negligence: Herring v. U.S.: 
· Herring came to pick up the truck. The police let him pick up the truck but they research whether he has an outstanding warrant. He is arrested based on information obtained from another county. 
· At the time of the arrest, they had probable cause that he was in plain view. 
· You may NOT arrest in a house if you don’t have an actual warrant in your hand (even if someone is coming with it). 

· b/c he was on the road and in plain view, you don’t actually have to have to have a physical warrant. 

· Deterring incentive here: maybe make them more careful in the future. 

· However, the court wasn’t thinking this would deter a mistake b/c of negligence. 

· Court is willing to apply exclusionary rule to anything higher than negligence (gross negligence—intentional & recurring problem). 
· Officers following law at the time: Davis v. United States:
· There was a terry stop b/c the car was swerving. There was probable cause after the test b/c she failed it and there is no need for a warrant because it is in plain view. Officer smells alcohol in the passenger’s breath. He asks him to step out of the car in case he has a weapon. You need reasonable suspicion. But it doesn’t seem like there was reasonable suspicion for the weapon’s search. Then the officer realizes that the passenger used a false name and arrests him. officer searches the car and finds something in Davis’ jacket. You can’t use the automobile exception because there is no probable cause to believe that it would turn out evidence of a crim. 

· Rule at the time the case was decided: he had just come from the car, I can search it anyway. 

· After the new rule: the search in this case is not constitutional. 
· Court: 

· We shouldn’t exclude it because there is no deterrence b/c the officer won’t have known that the rule they are using is going to be overruled. 

· Unclear issues of law: 
· We might apply the exclusionary rule b/c we want to deter law enforcement if they are unsure about the rule. 

· However, we might not apply it because it has already done its deterring job in cases where the law is clear. 

· If you are only relying on deterrence effect and you don’t apply the exclusionary rule if the officers were applying clear law, then you have in effect frozen the law b/c no one would bring a claim if the exclusionary rule won’t apply. 
· Independent Source Doctrine: Murray v. United States:
· Police search a warehouse w/o a warrant and found stuff. They need a warrant in this case. The agent got a warrant after without mentioning that they had already searched. They found a lot of marijuana. The warrant is based on probable cause based on things they knew OTHER than the illegal search.
· Independent Source Doctrine:
· If the evidence could be obtained using untainted source, then it could be used and should NOT be excluded even though there is another illegal action discovering the evidence. 

· You got the evidence through a different route that is constitutional even though you also got them through an unconstitutional act. 

· Rationale: 

· We don’t want to put the police in a worse position either. And they would have found it anyway. 

· However, if you actually excluded the evidence here, it would be a deterrent. And the good course of action does NOT undo the constitutional violation. 
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· Inevitable Discovery: Nix v. Williams:
· A man kills a child and the police try to find the body. The police talk to Williams while on the way. Defendant leads them to the body at the time when the search team was 2.5 miles away. The Christian burial speech is a violation of the 6th Amendment. The argument is that they would have found it anyway so you are penalizing the police and you are not deterring them. 
· Inevitable Discovery: you did it wrong but inevitably you would have done it right. 
· The real deterrent: there is a burden of proof on the prosecution—the standard is more likely than not it is inevitable.
· If they can’t prove by a preponderance of the evidence that they would have found the body anyway, then you haven’t met the burden of proof and the evidence will be excluded. 

· The court doesn’t care about the good/bad faith of the police—they don’t want to get in the head of law enforcement officials. 

· Dissent: wants a clear and convincing standard instead of a more likely than not standard. 
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· Standing (whose expectation of privacy): Rakas v. Illinois:
· Description of runaway car stops the car, takes them out, and finds shells and rifle in the car, and then they arrest him. There was probably probable cause in this case. 
· Assuming that there is no probable cause to search, the issue is that this is a violation of the 4th Amendment b/c there was a violation of privacy.
· Whose privacy rights are violated? 
· Court assumes search of car was unconstitutional. However, you can’t claim a violation of a 3rd party’s privacy rights. 

· You have no privacy interest in property that is not yours. 
· Related to property rights but not entirely based on property rights—objectively legitimate expectation of privacy. 
· This is kind of a return to property rights focus

· The problem with this analysis is that it is not really a property rights analysis but it is related to it. 
· You have an expectation of privacy in you home even if you have an informant over. However, you don’t have a reasonable expectation of privacy in a cab even though there is no informant. 

· Stopping the car is different: it violations everyone’s expectation of privacy. So passengers can protest the Terry-stop of a car.  

· No reasonable expectation of privacy: Minnesota v. Carter:
· Police officer saw through blinds in a home that there was drug operations. They didn’t have a warrant. So they waited until they went out to the car. They searched and arrested them and they searched the house. 
· Issue: whether there is a legitimate expectation of privacy in this apartment

· This is NOT about whether the search is constitutional. 

· No legitimate expectation of privacy:
· It was their first time there
· He was there for only 2.5 hours

· If is like a short business trip and he just happens to be there essentially. 

· You have a legitimate expectation of privacy in your own house. 

· However, you probably don’t have a legitimate expectation of privacy if you are there for the first time, short period of time, and there for business.
· Court: 

· Give social guests more latitude than commercial guests 
· If you are a social guest, you have the expectation of privacy and can bring in the exclusionary rule. 
· Overnight guests have a reasonable expectation of privacy. 


FIFTH AMENDMENT
· 5th Amendment: 
· Can’t be convicted of an infamous crime unless there is an indictment by a grand jury—one of the few right NOT incorporated against the states. 
· Exclusionary rule applies to a trial but not to the grand jury indictment 

· Protection against doubt jeopardy 

· Due process. 

· Not be compelled in a criminal case to be a witness against himself. 

· “No person shall . . . by compelled in any criminal case to be a witness against himself.”

· This is basically about confession 

· This only applies to people not corporations or businesses 

· Has to be a criminal case (applies to more than just trials) 

· This does not apply to civil cases

· If there is no chance that statements will be used in a criminal trial, you can’t apply the 5th Amendment. 

· Applies if there is a possibility of criminal liability 

· Witness against ones self (testimonial or communicative) 
· Compulsion 
· Is confession voluntary, in totality of circumstances? 
· Was free will overborne? 
Being a witness against yourself: 
· Schmerber v. California: 
· Crime was in plain view so need for a warrant. So the arrest can be made. There is probable cause because he got into a bad accident and there was a piece of the car in him. the police compelled him to give a blood sample for evidence later of his intoxication. 

· Issue: whether the evidence in question is testimonial or communicative. 

· Concerns of court: 

· We don’t want to extend the 5th Amendment to physical evidenc b/c they won’t be able to use a lot of stuff to prove a case: fingerprints, drugs, blood left at crime scene, etc. 

· The 5th Amendment is there to make sure that the evidence you have is reliable (things like fingerprints, photos, names, are not subject to a question of reliability). 
· It also protects your privacy in the scene that you don’t have to give information or disclose what you are thinking. 
· Holding: blood sample is NOT testimonial or communicative so the 5th Amendment does not apply.
· 4th Amendment: court said that the blood sample does not violate the 4th Amendment b/c it is not that intrusive. And there is the exigent circumstance in this case that makes it an exception to the warrant requirement. 

Compulsion: 
· Compulsion: 

· Not Compulsion: 

· Early disclosure of defendant’s voluntary statements (Williams)
· Lying alone is not coercion (Frazier)

· Compulsion: 

· Use of statements gained by physical abuse (Brown) 
· “We’ll take your kids and your welfare away.” (Lynumn)
· Length, exhaustion, close friend, deception (Spano) 

· Williams v. Florida:
· Compulsion is the opposite of consent. 
· This case is about producing an alibi before trial. 
· Holding: this is not compulsion even though it is a decision. 
· It is up to the defendant to use witnesses at all 
· This furthers the purpose of the 5th Amendment b/c it is reliable.
· Brown v. Mississippi: 
· A person was murdered and police lynched and tortured the defendants. 

· The confessions were unreliable and almost certainly false. 

· This is exactly why we have the 5th Amendment to protect against things like this. 

· Holding: it is a violation of the 5th Amendment and unconstitutional. 

· Lynumn v. Illinois: 
· Case where the drug user leads the police to a woman that they forced to confess that they sold him the drug. Police said: you are not going to see your kids again and your welfare will be cut off; you will go to prison. 
· Holding: this was coerced. 
· Standard: whether the confessor’s will was overborne at the time of the confession. 
· Whether a reasonable person in that situation would have found their free will overborne. 
· Spano v. New York:
· Man kills boxer who took his money at the bar. Defendant was questioned for 5 hours straight and then 3 hours. It was during the night. He kept asking for an attorney but was denied. Police use Bruno to play on defendant’s sympathy. 

· Factors: 

· Fatigue; continuous questioning; Bruno’s lie. 

· You have to look at the totality of circumstances.
· Court also points out that he was a young immigrant, emotionally unstable, and not a lot of education(the court does not say whether all of this matters or not.
· Holding: It was coerced 
· Frazier v. Cupp: 
· Two people were suspected of murder. One was questioned for 1 hour and he was told falsely that his partner confessed. They sympathized with him. they also say that “you can’t be in any more trouble than you are in now . . .” 

· Holding: confession was voluntary 

· Rationale: 

· It wasn’t long and it wasn’t late. Lying was relevant but not determinative. 

· However, this did not compel him to confess. 

· Lying alone lacks coercion. 

· Colorado v. Connelly:
· Man confessed that he killed someone the year before. Issue is whether his confession was voluntary; whether his free will was the one generating this confession or whether it was overborne by a mental disorder. 

· We can medically test the reliability of the confession by bringing in medical evidence of his mental estate

· Here at trial, there is more of a chance of success to argue that the mental state of Connelly was unstable than to prove coercion after a suspect is arrested. 

· Rule: to be involuntary, there has to be coercive police conduct.
· Deterrence is the cause of a lot of policies but exclusion here would probably no have any deterrent value. 

· Coercion by a third party:
· We don’t know how it would come out. 

· Maybe exclusion would have a deterring value on police or third party 

· It wasn’t the government’s fault 

· Slippery slope: even suspect that confessed will argue that he was coerced by 3rd party. 

· Courts are not willing to say that individual disability will be taken into account to decide voluntariness at least when there is no police coercion involved. 
Miranda Rights
· Miranda v. Arizona:
· Holding: only applies to custodial interrogation—provided some warnings that have to be given to person in custody.
· Warnings: 
· Right to remain silent
· Statements can and will be used against you in court 
· Right to an attorney b/4 questioning; right to presence of attorney during questioning. 
· If you can’t afford one, it will be provided to you. 
· You can waive the rights if voluntarily, knowingly, and intelligently.
· If you exercise the right to remain silent, questioning stops. 

· If police doesn’t give warning, exclusionary rule applies. 

· You have to give warning when they enter into custodial arrest and anytime you will be questioned. 

· The warning is NOT part of the arrest; it IS part of the interrogation. 

· These rights exist not to safeguard your attorney but to safeguard your right to be free from self-incrimination. That is different from 6th Amend. right to counsel. 

· This is about implementing a more robust deterrence to the pressures of interrogations up front. 
· This is an attempt to take pressure off in interrogation before a court makes a decision about whether 5th Amendment was violated. 

· Decision only prohibits 1 police tactic: telling the defendant that remaining silent will be used against him. 

· They also can’t refuse his right to an attorney. 
· Why only custody? 

· Because of privacy nature of the custodial interrogation that is worrying the court. 

· No other witness to what is going on. 

· These are prophylactic rules that are beyond the 5th Amendment protection against compelled self-incrimination.
· The Right to Remain Silent:
· b/c of the pressure put on you when you are being questioned. 

· Helps you make an informed decision

· So that we know it is voluntary when you do answer a question after being informed that you have the right to remain silent or refused to answer 

· However, this only applies to custodial interrogation. If you are not in custody, you don’t have the right to be warned of your right to remain silent. 

· This is an objective rule that applies to everyone even if the person already knows. 

· Statement can and will be used against you in court:
· It tells you what you are waiving; it lets you know the consequences of choosing to talk
· It is making sure that you understand what is happening. 

· Right to consult attorney b/4 questioning; right to presence of attorney during questioning:
· This is the right under the 5th Amendment; it is NOT about your right to counsel under the 6th Amendment

· You have the attorney as a safeguard to make sure the cops don’t do something they are not allowed to do

· You can also with the help of the attorney, know what to say or not to say 

· But the person has to request it. 
· But we don’t want to unduly burden police by requiring them to gen an attorney for EVERY person in custody that will be questioned. So it is not required but it is a right to request them. If they don’t request an attorney, they will be questioning without one. 

· If indigent, lawyer appointed to represent you:
· 5th Amendment protects people regardless of their social status. 
· We want to protect people regardless of whether they can afford it or not. 

· Duckworth v. Eagan:
· Case about a variation of Miranda warning. Issue is whether the warning is defective because it told him that he will get an attorney if and when you go to court. 

· Argument: it sounded like he can get an attorney now if he can afford him but if can’t then he will only get an attorney when they go to court. 

· Holding: the warning is sufficient. 

· To avoid Duckworth problem, law enforcement write the warnings down. 

· The general idea is that if the suspect doesn’t waive the right, questioning should stop. However, we will look at exceptions. 
· If a person refuses to sign the paper but also refuses to talk, they might have invoked the right. 

· RULE: PURE SILENCE, INVOTING THE RIGHT WITHOUT A WAIVER SO THEY CAN’T QUESTION YOU.
· Issue with that is: the warnings, after being said, do not allow you to argue that you have been coerced or to argue for suppression.
· Miranda is not required but you have something that is at least equivalent to it. 

· To be equivalent: 

· At least as good in informing those in custody of their rights 

· In assuring it exercise: 3rd warning. 

· Fifth Amendment in custody:
· In custody, we have in addition to the basic 5th Amendment right, the prophylactic rights from Miranda.
· Miranda (Prophylactic Rules) 
· Custody and interrogation
· Adequate warnings? 

· If the suspect gives a statement w/p these warnings, there is an irebuttable presumption that the statement is coerced. So it can’t be used at least in the case in chief. 

· Wavier? (I DON’T WANT)
· It can be written but it doesn’t have to be. 

· Once Miranda is given, we need some kind of proof that you waived those rights; otherwise we presume that the statements are coerced. 

· If there is no waiver even if you understand your rights, the statement can’t be used under Miranda b/c Miranda requires a waiver of some type. If there is no waiver, there is a presumption that you were compelled. 

· Waiver has to be: knowing, intelligent, and voluntary.
· So you can’t be coerced to waiving your rights. 

· Express waiver: written or oral “I will talk to you” or even better “will talk to you without an attorney.” 

· Implied waiver: Thompkins—as long as we know that you understand your right, a course of conduct indicating that you wish to relinquish that right can constitute a waiver. He was aware of his right b/c he sat there silent for 30 minutes. But mere silence is not enough to presume a waiver as opposed to someone blurting out the answer; and Thompkins read back the Miranda warnings.  After Thompkins, mere silence AND understanding IS enough. This is about the course of conduct. So for example if someone answers the police in Spanish, it is evidence that he doesn’t understand what you are saying. 

· An ambiguous waiver is treated as a clear waiver (Thompkins). 
· Invocation? (I WANT): 
· Once you waive your rights, you can invoke it at anytime b/c interrogation that was fine may become coercive. 
· When someone invokes his right, questioning has to seize or you won’t be able to use the statement against the defendant in court.
· Only ambiguous invocation of right to remain silent “want to invoke my right to remain silent.” 

· Ambiguous invocation: treated as no invocation (Davis). 

· Compelled self-incrimination (Core 5th Amendment Protection)—This is after the Miranda analysis 
· Lack of coercion—Just b/c you have given someone Miranda warning, that doesn’t mean that you can beat a confession out of them.
·  Congress’ attempt to pass statute:
· 18 U.S.C. 3501
· Factors to be taken into consideration by district Judge to determine issue of voluntariness in interrogations. None of these factors are required. Congress is trying to overturn the court holding but they are agreeing with the court’s view. 

· Factors: 

· Time elapsing b/w arrest and arraignment of the defendant making the confession, if it was made after arrest and before arraignment 

· Whether such defendant knew the nature of the offense with which he was charged, or of which he was suspected at the time of making the confession 

· Whether or not such defendant was advised or knew that he was not required to make any statement and any such statement could be used against him 

· Whether or not such defendant had been advised prior to questioning of his right to the assistance of counsel; and 
· Whether or not such defendant was w/o the assistance of counsel when questioned and when giving such confession. 

· Dickerson v. United States: 
· Issue is whether Miranda warnings are constitutionally required. 

· Holding they are kind of required. 

· Dissent’s problem with this: the majority does not say it is a constitutional rule b/c it is NOT in the Constitution. They are just saying it is Constitutional because they just said so. 

· There is a lot of hedging 

· Partially b/c constitutional violation would entitle you to damages. So if Miranda rights are constitutionally required, someone who hasn’t been read Miranda would be able to sue for civil relief. 

· Ultimate holding: no civil damages. So you can’t get civil damages for a confession that is voluntary if it was in violation of Miranda. 

Custody:
· Not free to leave, subject to police authority requiring Miranda warnings: 
· No matter where (Orozco)
· No matter what crime (McCarty) 

· Individualized??? (J.D.B.)
· But not if you’re just talking to police (Mathiason) 

· But not for short encounters like Terry (McCarty)—Terry stops are not the sort of custodial interrogations that we are worried about. It is short, out in public, not worried about defendant’s will being overborne.
· Turns on the totality of circumstances 
· Orozco v. Texas: 
· Man was questioned by police at his own home about incriminating facts w/o first informing him of his right. 
· Holding: even if they are familiar surroundings, the individual was still in custody and not free to leave.
· Oregon v. Matthiason:
· Officer agrees to meet w/ suspect at the office and he talks to him and said that they would go easy on him if he confesses. He confesses and then he is given his Miranda right and then gives a tapped confession. 

· Does the first confession amount to a Miranda violation? 
· He was free to leave 

· He came in voluntarily to the police state

· There is a special concern about the coercive nature of being in custody. This is not an issue here b/c he is not really in custody 

· States can still pass more strict procedures to for example require the Miranda is read whenever someone is talking to a defendant 

· If you are the defense attorney, you argue that this is coercive so it is in violation of the core 5th Amendment violation. But we would most likely lose. 

· Holding: Miranda is NOT required here.
· Custody determination is objective NOT subjective. It doesn’t matter what the suspect actually believed. 
· Mostly this is like seizure in the 4th Amendment.

· Objectively individualized application of what custody is: J.D.B. v. North Carolina:
· 13-year-old taken out of class and questioned by police for 45 minutes. So technically he is not in custody. 

· Holding: a reasonable 13-year-old person would NOT feel free to leave. Objective indications of age are allowed to see if you are required to give Miranda warnings. 

· Dissent: that opens the door to a lot of other standards that could be used to see if someone has a belief that they are in custody (i.e. education level). 
· Argument against requiring Miranda whenever possible: 

· Shuts down investigation before it even starts. 

· The court doesn’t want to do that b/c it would not allow the court to hear specific evidence. Since it is not constitutionally required, the court is very afraid of telling other courts what to do and what evidence to hear. 
· Berkemer v. McCarty: 
· D is driving on highway and he is swerving. He is stopped by trooper and asked if he had anything to drink. Issue is whether asking the question is likely to produce an answer requiring a Miranda warning. For 4th Amendment purposes, it is a seizure—it is a Terry stop. 

· Court held that it was noncoercive so it is not in custody:
· It was in public 

· The cop had discretion to not give you the ticket
· You are not entirely at the mercy of the police. 

· It is also short in duration 

· When you are in a Terry stop, you are NOT in custody for Miranda purposes. The same circumstances that convert a Terry stop to a full custodial arrest are the same that would require you to give the Miranda warnings.
· First, is Miranda required? Whether it is or not, then you go back to the 5th Amendment core right against self-incrimination.

· If something is NOT a custodial arrest, Miranda doesn’t come in. 
· However, you still have to comply w/ the core 5th Amendment protection and we also look into factors to see if you are consenting—we consider totality of circumstances.
· It doesn’t matter whether a crime is a felony or misdemeanor in deciding whether someone is in custodial interrogation and is entitled to benefit of procedural safeguards enunciated in Miranda (This is similar to Atwater). 

Interrogations
· Interrogation: anything reasonably expected to elicit incriminating information. 

· So interrogation does not have to end in a question mark. 
· Rhode Island v. Innis:
· Man who murders guy and is arrested and read Miranda rights three times. Then he asks for a lawyer. 3 cops drive him to station. Then they started talking to him about the gun to elicit a response. 

· The intentional attempts to elicit an incriminating response are interrogation and counts for Miranda purposes. 
· Holding: here, it is NOT interrogation. 

· Rationale: 

· It was a short period of time 

· There was no way for them to reasonably know that what they said would elicit a response. 

· In reality: Court is trying to set down a rule so that they police doesn’t play with words in the future but not for this guy. This doesn’t feel like real coercion. 

· Custody and interrogation is present but No need for Miranda warnings:
· If no custodial interrogation 

· If short encounter like Terry (McCarty) 

· If no knowledge questioner is government agent; undercover (Perkins) 

· If “public safety” emergency (Quarles) 

· If necessary for booking (Muniz) 

· Illinois v. Perkins:
· Issue is whether a bug in the cell is a 4th Amendment violation. 

· He is in custody of the state; no reasonable expectation of privacy; prisons are heavily regulated. So maybe it is acceptable or unacceptable. Undercover agent talks to defendant and gets him to confess. 

· Analysis 

· He is in custody
· Coercion: There is no coercion b/c he doesn’t know that the coercion is from the state. The court does not care about social coercion. 

· Even if he is really being coerced and even if he sees it as coercion, he doesn’t know that this is coercion by the state. To him it is private activity. 

· If the undercover officer actual coerced him or threatened him, then the court might view things differently. 

· There is also a practical difficulty to administering Miranda in this context (it will mess everything up). 
· Side note: 
· Even if a statement is admissible, there are safeguards at trial if there is reason to believe that it is a lie—sometimes these safeguards will work, sometimes they won’t. 

· If you as an attorney are involved in eliciting conversation from a party represented by an attorney, then you are violating ethical rules. So the only time that undercover agents decide to do this, it is when they don’t tell the prosecutor. 

· New York v. Quarles:
· Man suspected of rape found in supermarket. He is stopped at the supermarket and frisked. 

· Analysis: 

· He is in custody and being interrogated

· However, the court said that public safety is very important here. 

· So why not give the warnings?—save time, and he might not tell you. 

· The cost of him not telling you after you give him the warning is the harm that can result if the public finds it. 

· The other option: don’t use the gun in court if you don’t give him the Miranda warning b/c you’re concerned about public safety. Even if the statements are excluded, there might have been a different reason to introduce the gun itself. 
· Even if they say that you don’t have to give Miranda, you can argue that it was still coercive under the core 4th Amendment right. 

· There is a presumption of coercion if there is no Miranda warning when these requirements are required and it is an irrebuttable presumption. 
Waiver:
· Basic Idea

· Express

· Implied

· If you understand your rights . . . 

· Course of conduct consistent with waiver = waiver

· Course of conduct can be answer question (Thompkins) 

· If ambiguous waiver, we treat it as a clear waiver. 
· Burbine
· D was arrested for burglary, given Miranda warnings, and then signs a waiver. He understood his rights. During the interrogation, sister hired a lawyer and called the cops to tell them. Cop didn’t relay the information to the suspect. They lied to the attorney telling him that there will be no more questioning. 
· Court: does this affect his waiver of his Miranda rights?

· No, because it doesn’t change his interaction w/ the police even if he would have liked to have known. 
· So the lie doesn’t make it more coercive. It doesn’t impact the core 5th Amendment right. 

· Miranda made a policy tradeoff: Miranda doesn’t require that every suspect gets a lawyer. 

· 6th Amendment issue: right to counsel(it is offense-specific so it was dismissed here. 

· Due process 14th Amendment: 

· So offensive as to deprive him of his fundamental right. Standard: shocks the conscience.
· Holding: right was not violated under Miranda.
· North Carolina v. Butler: 
· Gas station robbery, arrested and go to station, given the Miranda rights form. The defendant understood his rights. 
· Did he waive his rights? 

· He refused to sign the form

· He said that he will talk to them but he won’t sign the form. 

· He said “I will talk to you.”(waiver from right to remain silent. 

· Right to counsel: he didn’t say that he didn’t want an attorney. 

· Rule: Miranda right were given, he understood them, and course of conduct was to talk to police so there is implied waiver. 
· Thompkins:
· Arrested on suspect of involvement in a shooting. He is given Miranda and he is given the paper. Then he is asked whether he wishes to waive but he refuses to sign the form. He was mostly silent during the interview and he gave on-word answers here and there. When he answered a question completely, he impliedly waived his right to remain silent and right to attorney.
· Standard: 

· In order to question you under Miranda, we need to know that you waived your 2 rights. 

· At any point after that, you can invoke these rights and questioning stops. 

· Waiver:
· Waivers were voluntary and deliberate (no intimidation or coercion). 
· Made with full awareness of the right.
· Because you don’t lose your right to remain silent or attorney, we can assume that if you answer questions that you meant to answer questions and that show us that you waived. 

· We can only assume that if you actually understood that you can remain silent and/or get an attorney.
· If you don’t understand these rights, we can’t assume anything from the fact that you started answering police’s questions. 

· Waiver vs. Invocation:
· You give warnings, agree to talk, if you don’t agree to talk, questioning stops 

· Here, they give the warnings and the way we knew that he agreed to talk is b/c we know that he understood his rights but he still talk to them. 

Invocation:
· If ambiguous invocation, we treat it as a no invocation.
· Davis v. United States:
· Navy was investigating a sailor’s murder. And it was obvious that Davis did it. 
· First question is ALWAYS waiver: here he explicitly waives both rights and probably signed a form. 1.5 hours after waiving, Davis changes his mind and attempts to invoke. He is allowed to do that (b/c things can get coercive and that is why we are trying to protect here). 

· He says “maybe I should talk to a lawyer.” They ask a follow-up question but he says he doesn’t need one. 

· If there is an ambiguous attempt to invoke, then you can continue questioning so they didn’t have to clarify what the defendant really wants. 
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· Hypothetical:
· HYPO 1: we arrested, interrogated, and we confess. Is the confession excluded from evidence? 

· Yes no Miranda warnings. 

· HYPO 2: arrested, given Miranda, interrogated, confesses. 
· Can’t use it b/c there is no waiver. 

· HYPO 3: arrested, given Miranda, understands, and interrogated, and confesses: 

· Waiver can’t be coerced 

· Whether it passes core 5th Amendment test of no coercion in confession itself. 

· HYPO 4: Custody, Miranda, interrogate for a couple of hours b/4 waiver, once waiver is given, there is a confession. 

· You will have to ask whether the waiver itself was coerced. 

· This is like Thompkins
· So you don’t have the right to have police stop asking you questions. The protection is against using YOUR statements against you in court. 

· Custody, Miranda, questioning, wants a lawyer, further questioning, confession: 

· He clearly invoked the right to attorney. 

· It is inadmissible b/c once there has been invocation, further statements can’t come in. 

· Custody, Miranda rights, invocation, questioning, waiver, confession: 
· We are worried that the waiver was coerced 

· And the time in between was short. 

· If the suspect was the one that initiated the conversation, we are not as worried about that

· If the time period is long enough b/w invocation and waiver, we are not as worried. 

· Michigan v. Mosley: 
· Warning, waiver, interrogation, invocation 
· A few hours pass . . .  (in jail, no interrogation)
· Warning, waiver, interrogation, confession 
· Court: 
· As long as the invocation was scrupulously honored, it is fine to re-engage w/ them later. 

· Scrupulously honored: look at the totality of circumstances to see whether your right to remain silent has been given. 

· Holding: confession was admissible. 
· CA: it is not essential that it be about the same/different crime but it is an element in the totality of circumstances. 
Invocation, then Waiver: 

· Main Idea:
· Right o silence: 
· Was right to cut off questioning “honored”?
· Significant time, fresh warning, different crim. 
· This is more about totality of circumstances.
· Right to counsel: 
· Did police or suspect initiate conversation after invocation? 
· Was there more than two weeks’ lapse? 
· We don’t know yet whether the waiver has to be express or whether it can be implied. 
· Edwards v. Arizona: 
· D arrested, given Miranda, waives, then he wants the lawyer, then the next day, they talk to him again and he confesses. On its own, the second interaction of the confession was fine. 
· Holding: confession can’t be used. Once he invokes the right to counsel, he can’t undergo further interrogation EXCEPT if he is the one that initiates the conversation. 
· Minnick v. Mississippi: 
· It applies Edwards even AFTER he talks to attorney in the meantime. You have not initiated the second conversation. We will presume that you still need help from an attorney even after you talked to an attorney. 
· Only exception is if you are the one that approaches the police to talk. 

· Technically the police can approach him again but can’t use the statement in court against you. 
· These cases are not about whether the confessions are reliable or not. they are more about the rights under Miranda. 
· Maryland v. Shatzer:
· Man in prison, questioned, waives, and then invokes the right to counsel. 2.5 years later, police have more information. He is still in prison. Read Miranda rights, waives, and confesses. 
· Analysis: 
· Gap in time; court assumes that you contacted a lawyer w/n that time period. Pressure will be diffused w/n 2.5 years. 
· Even if you are in prison, those intervening 2.5 years break the chain b/w the 2 interviews. They assume this b/c for Mr. Shatzer, prison is his normal life. So they are saying that his right died off in 2.5 years. 
· The court sets a 2 week cooling off period.
· Policy: why not get them an attorney right away:
· If you believe the person is guilty, then you think that this is a bad rule. 
· The court ignores the fact that some innocent people might still need an attorney. 
· There is a real ambivalence about the role of the attorney in this whole process. 


SIXTH AMENDMENT
· 6TH Amendment:
· In all criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his defense.” 
· So far we have been talking about things that happened w/ evidence b/4 trial. 6th Amendment includes things that happened b/4 AND during trial. 
· There is a right to counsel in ALL prosecutions. 
· There is a right to have counsel appointed if prison term: 
· Fines, probation, suspended sentence. 
· 6th Amendment:
· Right to counsel in ALL prosecutions
· Right to have counsel appointed if prison term (Argersinger)   
· Right attaches: initiation of adversarial proceedings 
· Right to counsel at all “critical stages,” including interrogation (even if no custody) (events) (Rothgery) 
· Right is offense-specific (Cobb) 
· Powell v. Alabama:
· Alleged rape on the train: 3 trials take place in one day; no attorneys provided until the day of trial. 
· Court: 
· It is a constitutional violation to have no attorney. 
· The got an attorney during the trial itself. 
· However, the court said that there is a critical period from time of arraignment to the trial itself. 
· Establishes the right to counsel for the very first time against the states.
· This case was decided on 14th Amendment due process b/c the Bill of Rights then was only applied to Federal Government. 
· Lack of attorney was a violation of due process. 
· Substantive Due Process:
· Fundamental rights, implicit in the concept of ordered liberty: 
· Contraception, abortion, procreation, etc. 
· Most of 1st 8 Amendment (“incorporation”) 
· Gideon v. Wainright: 
· Right to counsel was formally incorporated against the state government. D was indigent and had no lawyer. Asked for a lawyer and was refused one b/c court said that Ds should only get a lawyer for a capital offense. 
· Court: 
· 6th Amendment applies in all of its force to the states. 
· The text is silent about whether you have right to have counsel appointed. 
· Part of the due process requirement, you have the right to counsel showing up AND there is an obligation on the state to provide one for you if you don’t have one.
· Part of that right to counsel is the ability to know about your other rights included in this. 

· 6th Amendment:
· Only in criminal prosecution 

· Attaches once formal judicial proceedings commence (filing formal charges, indictment, or complaint, arraignment, preliminary hearing). 

· Critical stage: Is counsel necessary at this stage to preserve right to a fair trial? 

· Even thought there is a lot of stuff that can happen before that (5th Amendment, interrogation, being in custody), the 6th Amendment has attached yet.  

· Argersinger v. Hamlin: 
· Requirement of a lawyer: based on the actual sentence you are given. The right itself in the 6th Amendment is to have assistance of your own lawyer 

· The court extended the right (for due process, etc.) to people who can’t afford a lawyer, the government will pay for their lawyer. 
· But the court says that this privilege only applies when there is an imprisonment involved. 
· In application, this would apply: 

· You could ask the prosecutor what punishment they are going for. 

· Or you could look at the possible maximum charge and see whether there is a possibility that he could be imprisoned. 

· When is counsel required to be appointed:
· Powell, critical period from arraignment until the beginning of trial. 

· So it is before trial after adversarial judicial proceedings have begun. 
· 6th Amendment has a starting point: FORMAL ADVERSARIAL JUDICIAL PROCEEDING.
· Indictment or complaint is the start of the prosecution. After that, you have the right to counsel at every CRITICAL STAGE after that. 
· Whenever you see any 6th Amendment issue, look at when the formal adversarial judicial proceeding started. 
· Massiah v. U.S. 
· Massiah does not know that Colson is cooperating with the police and he confesses to Colson and that incriminates him. They brought charges and then when he was on bail, he made the incriminating statements. 
· This is a critical stage because we are trying to elicit response from the defendant.
· Even though it is not custody, it is in fact interrogation and that is a critical stage of the prosecution. 
· Holding: 6th Amendment’s right to counsel was violated. 
· If the same thing had happened before indictment, there would be no 6th Amendment problem. If it passes 4th and 5th Amendment, then it would be admissible. 
· If this was not characterized as a “critical stage,” then right would not attach. 
· Critical Stage:
· Examples: interrogation, lineup, etc. 
· It is like a “critical event” 
· Most interactions between defendant and government that would impair the right to a fair trial if counsel was not present: 
· Interrogation (Massiah)
· Line-up (Wade) 
· NOT photo Array (Ash): D is not technically present; so he doesn’t need assistance of counsel. The defendant doesn’t have choice to make when there is a photo array. 
· NOT bail hearing (?) (Rothgery): even if they come after an indictment since bail hearings are not about securing evidence for trial. This is about whether the defendant is going to be released or not. 
· Interrogation in custody(5th Amendment
· Interrogation outside of custody after indictment(6th Amendment. 
· U.S. v. Henry:
· Arrested for bank robbery. Government contacts Nichols and asks him to listen closely to what is going on. They asked Nichols to give them information and they will pay him. There is an indictment already when he was in prison. So the 6th Amendment attaches. Here he was NOT passively listening; he was actively involved in the conversation. 
· Kuhlmann v. Wilson: 
· Robbery and murder. After he was arraigned, he was in the same cell as a police informant. The informant was just listening; he wasn’t involved in the conversation. 
· There was NO INTERROGATION b/c it was not questioning. 
· Conversation with Snitch:
· It is a critical stage IF it is an interrogation by the snitch 
· If the snitch was not acting on direction of the police, then the court will probably hold that this does not require 6th Amendment protection b/c the government is not acting. 
· Brewer v. Williams: 
· Man who murdered girl and left her on the road and police starts searching for body. Williams surrendered. There are strict instructions against talking with the defendant. Formal adversarial proceedings commenced. The speech was an interrogation so it was a critical stage.  
· Holding: attorney needed to be there. 
· Philosophy differences b/w majority and consent(different conception of what 6th Amendment should do: 
· Attorney should be a MEDIUM b/w them and the state once there is formal charges, vs. 
· A lawyer can help you w/ the tricky legal stuff not as a broad protection (more like a translator). 
· If Williams was decided today, it would have been decided differently: 
· He was charged w/ abduction 
· 6th Amendment is offense-specific: the protection for abduction has started. However, he is not interrogated about abduction, he is interrogated about a murder so it won’t attach for this offense (Cobb). 
· Miranda v. 6th Amendment:
· Miranda does not have a specific time limit. It applies to any interrogation. 
· 6th Amendment applies only once criminal proceedings commence. 
· Waiver: Montejo v. Louisiana:
· Man brought before judge (preliminary hearing) for robbery and murder. 6th Amendment attaches. Then is interrogated about it (critical stage) and all this happens w/o attorney. He has waived his right to counsel so far. He is read Miranda rights and executes a valid waiver. 
· Issue: does a Miranda waiver designed for a different purpose have an impact on your right to counsel under the 6th Amendment. 
· Analysis: 
· You can general waive right to counsel. However, under certain circumstances, we are worried about the validity of this waiver. 
· Under Miranda, sometimes we don’t trust the waiver. 
· Rule:

· If you request counsel in custody, police-initiated waiver is invalid. 
· If you request counsel in custody, and you decide to waive on your own, the waiver is valid (same rule as Edwards/Shatzer). 

· If you don’t request counsel in custody, waiver is valid. (same rule as Edwards/Shatzer) 
· If you request counsel outside of custody and lawyer is appointed, then you are released on bail no longer in custody, the 6th Amendment right has attached, can the police ask you to waive that right, the waiver is valid. 

· So under this rule, it doesn’t matter if police initiated the waiver or not. 
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· Sixth Amendment Wrap-Up:
· Right to counsel in ALL prosecutions. Right to have counsel APPOINTED if prison term. 
· Right attaches upon adversarial proceeding. Right is offense-specific 
· Right to have counsel at all “critical stages” thereafter. Includes interrogation (even if no custody). 
· Right can be waived. Waiver is valid, unless prior in-custody invocation. 
· Line-ups: U.S. v. Wade:
· Police have suspect in line-up and have them speak and they are identified by the witness. No 5th Amendment issue. 
· 6th Amendment: 
· There was an indictment so 6th Amendment attaches. 
· It is a line-up for the same crime he is being indicated for. 
· Critical stage: yes because this would gather evidence about eye 
· A forensic analysis is NOT a critical stage in the prosecution. It can be re-run and you can have your own witnesses. 
· Line-up is a critical stage:
· Can’t be recreated at trial that show the prejudice happening. 
· Danger of improper suggestion 
· We don’t just trust random witness to see when suggestiveness is going on. We need attorneys with their special skills for that. 
· In this case, witnesses saw the criminal with an FBI agent before they walked in the lineup. 
· In court identification:
· There might be tainted. In court ID might be the fruit of the poisonous tree of the unconstitutional line-up. 
· If you can show by clear and convincing evidence that t here is an independent source for the in-court identification, then it can be admitted.
· Show-up (before Indictment): Illinois v. Kirby:
· Investigating a robbery. We don’t know if Mr. Kirby is the one or stole it or not. Victim walks into the police station and sees the two suspects and points to them as the perpetrators. They were the only ones not in uniforms. 
· We have not initiated adversary proceedings yet—WE ARE NOT IN A CRIMINAL PROSECUTION.
· So there is no 6th Amendment right to counsel. He can argue due process violation or unreliability. 
· Photo Array: United States v. Ash:
· 4 witnesses make an uncertain ID of Mr. Ash saying that was the guy that robbed the bank. 3 years later, they show the witnesses the color photos this time and 3 of the 4 witnesses identify him. 
· Analysis: 
· 1st ID is valid b/c 6th Amendment does not attach b/c there is no indictment yet. 
· 2nd ID: this is NOT a critical stage to the court. 
· Defendant is not there so we are not worried about the defendant not catching problems w/ the ID since he is not even there. 

· Since he is not there, you can’t offer assistance as an attorney to someone who is not there. 
· You can’t get instructions from the defendant. So an attorney wont’ be an assistant, he will just do what he thinks is correct. 
· So the fight is over the proper role of the attorney. 
· Due process identification (Single Picture): Manson v. Brathwaite:
· 14th Amendment case: whether the evidence is reliable enough to use at trial or not. 
· Undercover officer goes to buy drugs from a suspect. Glover was the police officer and he got a good look at him. 
· This is about totality of circumstances:
· Last resort: Due Process 14th Amendment Issue: Protects against unreliable ID (in extreme cases) 
· Whether the procedure is suggestive? 

· Was it still reliable? (Special Role of the police?) 
· Analysis: 
· Here, court said it is okay because he is a cop and a cop of the same race. He is more trained than the average and he was going there in order to make an ID. 
· In-Court Identification:
· None of the cases so far question the idea of in-court ID. 
· However, this is an inherently suggestive practice. 
· In part b/c it is really hard how you can get another ID without jeopardizing D’s right to be in trial or without creating another suggestive method. 


FRUIT OF THE POISONOUS TREE
· Exclusionary Rule: if evidence obtained unconstitutionally, it prohibits use of the evidence in a criminal trial with some exceptions. 
· Default Rule: if you get evidence in an unconstitutional manner, the evidence is excluded from trial and can’t be used against the defendant (then we looked at examples). 
· Harris v. New York:
· Normally statements taken in violation of Miranda are excluded. However, if you testify falsely, the prosecution can use a statement taken in violation of Miranda to impeach you. 
· This is because Miranda is a prophylactic rule. Statements in violation of Miranda are not necessarily coerced; so the confession may well be reliable.
· Policy: rather than corrupt the court’s truth-seeking process, we can use it to impeach. 
· Court has not yet decided whether this applies to actual coerced confession obtained in violation of the 5th Amendment. 
· Might be treated different b/c it is a core violation. 
Fruit of the Poisonous Tree: When Evidence is Tainted:
· Illegal Search, then confession: Wong Sun v. United States: 
· Police broke into and handcuffed him and at gun point. He made incriminating statements. There is no probable cause to arrest or search him. He was then charged, arrested, and released, and then police want to talk to him again and they read him his rights and he makes incriminating statements again. 
· Constitutional violation(immediate fruit(further evidence 
· Illegal search and Seizure(confession(confession
· Court disagrees w/ defendant(the later confession was too removed.

· It is a much attenuated connection to the original violation: So attenuated as to dissipate the taint.” 

· Illegal Search, then Confession: Brown v. Illinois:
· Police break into apartment and search it. Then they arrest the man when he was coming up to his apartment. Constitutional violation was there there was no warrant or probable cause. He confesses. A few hours pause. Give him Miranda rights again and then a second confession. If there is no illegal arrest, both confessions are fine and admissible. 
· Issue: what is the impact of the illegal arrest on the confession? 
· Standard: 
· Did you get the thing by means sufficiently distinguishable from illegal activity? 

· This is more about proximate cause of the particular evidence that is being disputed. 

· Was the second act obtained by exploiting the illegality? 

· (1) Temporal Proximity 

· (2) Presence of intervening circumstances 

· (3) Purpose and flagrancy of official misconduct.  

· Does it look like the officials are taking advantage? 
· This is weird b/c the court is worried about subjective motivation—the mindset of officials. 
· Illegal confession, then confession: Oregon v. Elstad:
· Warrant for arrest, pull him into the kitchen and question him and he confesses. They didn’t give him the Miranda warning. The second confession is fine. 
· Issue: does the first confession taint the second confession? 
· Holding: No fruit of the poisonous tree: 
· The purpose of the police misconduct here is NOT to exploit the situation. Break in time & circumstances 
· It is not really going to add to the deterrence. 
· Court distinguishes b/w Miranda violations (prophylactic violation) vs. substantive 4th Amendment violation.
· Miranda violations are not that bad 
· So the prophylactic rule violations that happen down the chain do not warrant the serious consequences of the exclusionary rule. 
· Miranda rights are supposed to protect against compelled confession:
· If you choose to talk the second time, it is not because you are forced to talk; it is because you chose to talk. 
· Illegal Confession, then Confession: Missouri v. Sibert:
· Son dies so in order to hide the body they commit another murder. At 3 am in the hospital she is arrested and the police intentionally DON’T give her Miranda and she confesses. Then there is a pause and then they give Miranda warning, and they reminder her repeatedly about what she just confessed. 
· Issue: Whether the original violation taints the second Confession. 
· Court: 
· Knowledge that the defendant had & confusion the defendant must have felt in not understanding what would be used against her and house. 
· Rule: Exclude whenever it is deliberate

· When the purpose is unclear, look at the two other factors 

· Temporal proximity 

· Presence of intervening circumstances. 

· Illegal Confession, then Search: United States v. Patane: 
· Miranda violation(confession(physical evidence (gun) 
· Ex felon had a restraining order to not contact his ex. He contacts her and they arrest him. They start reading Miranda and he interrupts them. Then he talks about the weapon, which is excluded. 
· Issue: can we introduce the gun at trial w/o saying how we got it? 
· Holding: it is not excluded from trial. 
· Analysis: 
· Miranda is about keeping you from incriminating yourself. If it leads to another statement, that might be something different. 
· There is no protection for Miranda if it is physical evidence. 
· There is limited deterrent value here(the reason you don’t Mirandize them normally is that they would give you a confession but this is  not about confession, it is about physical evidence. 
· There is also continuing ambiguity of the constitutional status of Miranda. 
· This doesn’t feel like an intentional violation of Miranda. It might just have been a mistake. This is a situation that is Miranda wasn’t really made for. 
· If the violation is the knock and announce rule, then we would probable not exclude the further evidence because we didn’t even exclude the primary evidence we found from a violation of the knock and announce rule. We are not really upset about the first violation so there is no reason to exclude the further evidence. 


BAIL
· Bail bond: someone puts up money on their behalf and you are released until trial. 
· The higher the flight risk, the higher the bond. 
· 8th Amendment: No excessive bail (that is the upper bound but it was always meant to adjust with the flight risk. 
· Salerno: 
· The rule in the case was that no bail is allowed for people that are a danger to the community. Examples of crimes without bail are: violent crimes, firearm, drug crimes, conspiracy to kidnap or kill, terrorism, kidnapping or sex crime involving a minor(you are presumed to be a danger to the community. And this doesn’t affect the presumption of innocence. 
· Court: 
· No possibility of bail is for the safety of the community 

· It is not punishment for a crime that he hasn’t been convicted of yet. 

· 5th Amendment Claim (it shocks the conscience): 
· It is not punitive; it is regulatory. 
· Government interest in protecting the community outweighs the interest of liberty here. 
· There is enough process in place to make us confident that we don’t make a mistake (procedural due process). 
· We have done this before with other types of people 
· Excessive Bail claim: 
· 8th Amendment is written b/c we are worried about government setting a very high bail in order for people not to afford it. We are worried about people being held w/o trial. However, the court has concentrated on excessive. Something would be excessive if it is out of proportion with the objective of the regulation or rule. 


PROSECUTORIAL DISCRETION
· Less than 2% of crimes are prosecuted 
· So there is a lot of discretion on the prosecution to bring charges. 
· Aim for crimes that comport with culpability and the amount of harm you have done in the community. 
· A lot of this is based on trust in the prosecutors to make these decisions. 
· There are few constitutional limitations on how prosecutors exercise that discretion.
· Democracy: the prosecutor is elected so if you don’t like them, you can vote them out. 
· Selective Prosecution (Selective Service): Wayte v. U.S.: 
· D is a war protestor charged w/ violating the law for the draft. Claim is that he is not protesting the fact that he is guilty; he is protesting the fact that the prosecutor picked him out b/c he was exercising 1st Amendment rights. 
· Prosecutor can’t prosecute someone b/c of unjustifiable classification: race, religion, etc(14th Amendment equal protection:  

· Discriminatory intent: action because of membership in protect class not just despite membership in class. 

· Discriminatory effect: action actual has a different impact on otherwise similarly situated people. 
· Court: 
· We don’t know that there was intent by the prosecutor b/c the government treated all reporters the same. 
· The government also prosecuted a few people who didn’t write a letter. 
· High evidentiary standard: what you need are documents in the prosecutor’s office that says they are signaling them out b/c they wrote the letter. 
· Selective Prosecution (racial discrimination): U.S. v. Armstrong: 
· This is about racial disparities in prosecution. Takes place in LA. Defendant alleges that he is being prosecuted because he is black. Everyone is a closed crack prosecution was African American (all 24 of them). 
· However, you have to show that other similarily situated people were not prosecuted for that crime b/c you have to show intention to prosecute because of race not in spite of race. 
· So you have to show that mirror image of these defendants in other races were not prosecuted.
· 14th Amendment: equal protection: 
· It is a very high standard(it has never been met. In practice, it amounts to a catch-22. 
· These cases are about a discover fight. 
· Prosecutorial Discovery: Kyles v. Whitley:
· Case is about discovery obligations. There was a murder and many eyewitnesses describe the person as African American. Beanie contacts police aobut the murder and leads them to evidence. 
· The defense counsel asks for any exculpatory evidence and impeachment evidence. The Prosecutor did not produce these. 
· Brady Material:
· Must disclose material evidence favorable to the accused 

· Exculpatory evidence 

· Impeachment evidence 

· Reversible error if reasonable probability that result would have been different (“undermines confidence in the outcome.”) you are not sure anymore whether the result would have been different but you don’t have to show that the defendant is innocent—but it is not automatic retrial; it is not a structural reversible error. Harmless error analysis.
· Harmless error violations are like exclusionary rules in that they don’t cure a wrong. They just seek to eliminate its effect. 


TRIAL PROCESS

Trial by Jury:
· It is mentioned twice in the Constitution: Article III, Section 2; Sixth Amendment. 
· 6th Amendment right to a jury is “incorporated” against the states through the 14th Amendment as due process right. 
· Jury Right Summary:
· Any crime other than “petty” crime: potential penalty at least 6 months in prison
· Federal system: 12 jurors; constitutional requirement: at least 6 jurors 
· Federal system: unanimous verdict; constitutional requirement: at least 75%. 
· 14th Amendment Substantive due process:
· Disclosure of material evidence favorable to accused
· Criminal conviction beyond reasonable doubt. 
· Trial by Jury: Duncan v. Louisiana: 
· The guy driving the car who finds his cousins on the side of the road. Duncan asks for a jury but is denied request for a jury. Potential sentence is 2 years but the actual sentence is 60 days in prison and $150 fine. 
· Trial by Jury:
· Direct way of getting the community’s feel for what is a permissible sanction. 
· Even thought here are legal rules, sometimes the jury will be more understanding or not actually by the law element by element 
· The trial by jury was in the Constitution twice because it is a moral check just like it is a fact finding entity. 
· There are times when defendants don’t want a jury. 
· 6th Amendment right to jury:
· Does not apply to petty crimes. Petty crimes are punishable by 6 months or less(that is potential for jail even if you are sentenced to less than that. 
· How many juries have to agree? 
· There is no rule in the 6th Amendment. So there is no substantive due process requirement to conviction only based on unanimous jury. So the state can make the rule only by 75% of the jury. 
· Jury Practice:
· All jurors agree: guilty 




conviction 
· All jurors agree: non guilty 




acquittal 
· Half of jurors think guilty, half think not guilty 

“hung jury” 
· Mistrial( new trial (there is no double jeopardy bar to retrial if there is a hung jury). 
· In the federal government, you are entitled to 12 jurors. However, that number is not a fundamental right either. However, below 6 people, you run into problems. 
Getting to a Jury:
· Venire(panel(voir dire(challenge for cause; preemptory challenge(petit jury. 
· Venire: overall pool of eligible jurors 
· Panel: first 12 people picked. 
· Voir Dire: questioning the panel and trying to figure out potential bias. 
· Federal jury voir dire: run by the judge and basic 
· State voir dire: it is very extensive and it is run by the attorneys. 
· Challenge for cause: reason you won’t be able to carry out your service as a juror (too biased, disability, etc.) 
· Making sure the jury is impartial. 
· Preemptory challenge: challenge you make without stating the reason. 
· Getting the extremes off the jury: helps the litigants perceive that the jury is fair. 
· Helps the litigators feel good about their case. 
· For federal felonies: the preemptory challenge is not equal for each side (government has 6 and defendant has 10) 
· We care more that the defendant feel that the jury is fair than the prosecutor. Or maybe we feel like the prosecutor has more resources. That is in existence in many state systems as well. 
· Trial by jury (fair cross-section of community): Taylor v. Louisiana:
· This case is about choosing the venire. 53% eligible were women but only 10% are actually set to be called and none were called to this specific case. Statute in Louisiana at the time is that women have to specifically opt-in. 
· Holding; the jury has to be selected from a fair cross section of the community(that is essentially what it means to have an impartial section of the jury. 
· This is NOT an equal protection claims. It is based on the 6th Amendment and the substantive due process right to have a jury drawn from a fair cross-section of the community. 
· Cognizable group: race, gender, ethnicity. 
· This right is about the venire NOT about the petit jury. So the fair cross section has to be in the pool not the necessarily the petit jury. 
· Discriminatory peremptory strikes: Batson v. Kentucky: 
· Batson was an African American indicted for burglary and receipt of stolen goods. 4 African Americans were on the venire and the prosecutor uses peremptory challenges to exclude all of them. 
· Issue: whether this violates equal protection. 
· Has to prove both discriminatory intent and discriminatory effect. 
· Analysis: 
· We have discriminatory effect. 
· This is a hybrid between 6th Amendment and 14th Amendment equal protection claims. 
· People being discriminated against are the jurors; one of the few places that the person injured is not the person bringing the claim. 
· This is a fight about the evidence needed to prove a claim of intentional discrimination based on race. 
· Previous standard: you have to show that case after case, the prosecutor is excluding people. 
· NOW: that string of actions is not necessary. 
· Standard: 
· Defendant: has to show a prima facie case: inference of discriminatory purpose. Totality of circumstances: who is excluded, what was said by the prosecutor? 

· Burden shifts to the prosecution: to prove legitimate, neutral explanation for exclusion (show that there is no discriminatory intent). 

· Then burden shifts to the defendant to prove that offered explanation is pretext (nonsensical)—other similarly situated members of the jury share the similar characteristics but were not excluded. 
· Because this is about court-sanctioned discrimination, the prosecution can assert a Batson challenge against the defendant.

· Under statute, states can create higher protection; the Constitution is just a minimum. 
· Rights NOT incorporated against the states:
· 5th Amendment: no person shall be held to answer for a felony unless on indictment of a grand jury. 
· 7th Amendment: in civil suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved. 
· Proof Beyond a Reasonable Doubt: In re Winship:
· A juvenile who was charged with stealing and was prosecuted only by preponderance of the evidence. 
· Court: 
· Has to be proven beyond a reasonable doubt—It is fundamental to our understanding of ordered liberty. 
· Because we might still have doubt as to whether the person is guilty or not, we need beyond a reasonable doubt analysis. 


SIXTH AMENDMENT: CONFRONTATION CLAUSE

· “In all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.” 
· Confrontation Clause (Wife Confession): Crawford v. Washington: 
· Crawford stabbed Lee b/c he believed that Lee tried to rape his wife. Police questioned the wife and played the recorded statement at trial. 
· Issue: whether the prosecution can introduce statement made by wife at interrogation. 
· Court: 
· Precedent: stereotypical hearsay: Raleigh’s trial included a letter read to the jury in court by a witness questioned outside of court. 
· Purpose of the clause: to prove that evidence is reliable by method that the defendant has control over (cross-examination). 
· Rule: if evidence from witness is admitted in criminal trial, evidence must be offered in purpose, subject to cross-examination: 
· Unless common law exception at the time of 6th Amendment: witness is unavailable, and dying declaration or prior opportunity for cross-examination. 
· “Testimonial” Statements:
· What is a witness? Someone who gives testimony: 
· Solemn and formal (not an e-mail to a friend). 
· Made for the purpose of establishing or proving some fact relevant to later prosecution. 
· Examples of non-testimonial evidence: 
· 911 emergency call; company account records. 
· Confrontation Clause (Lab Report): Bullcoming v. New Mexico:
· It is a blood alcohol test that is taking from readings of a machine. The person copying the information has to be trained as an analyst. Person has to say what they did before they put the blood sample in the machine. 
· Analysis: 
· Evidence is testimonial in nature: it is solemn and formal. And it is made for the purpose of establishing or proving some fact relevant to later prosecution. 
· Opportunity to confront: has to confront the actual person that completed the test. She here, he didn’t get a chance to confront them. 
· But the 6th Amendment does not require everyone in the chain to show up (that is an evidentiary issue). 
· The testing is only establishing reliability through cross-examination. Now, you don’t only need to show the report, but you also have to bring the analyst. 


6TH AMENDMENT: EFFECTIVE ASSITANCE OF COUNSEL
· Ineffective Assistance of Counsel: Strickland v. Washington: 
· Man conducts a serious series of crimes and he is on death penalty. Lawyer didn’t look for character witness, psychological evaluations, or manner of death of victims). 
· Issue: whether there was ineffective assistance of counsel so much so that there was a break in the adversarial process. 
· Rule: 
· Assistance of counsel for his defense has to be EFFECTIVE: that is what the 6th Amendment guarantees. 
· Deficit performance: so egregious that he is not functioning as counsel anymore( 
· Deficient Performance: Look at prevailing norms. 
· Prejudice to the defense (whether we throw the trial out and retry defendant)
· Whether it undermines our confidence in the material 
· The time when we don’t look to the prejudice (deficient performance is enough): counsel sleeping through trial; actual conflict of interest. 
· Here what he did was a strategy because he didn’t want to make it worse. 
· C- lawyering is okay. They are looking for D or F lawyers. In reality, they are looking for F- lawyers. 
· Right to Self-Representation: Faretta v. California:
· Trial judge denies Defendant the right to represent himself. 
· Court: 
· Focuses on the constitutional texts (for his defense—so the defendant should be in control). 
· Fundamental right (14th Amendment)—right to defend oneself. 
· Original time of the founding: there was a tradition and in law to allow them to represent themselves if they wished. 
· Structural analysis: look at all the other rights that the accused has. They are all rights for the accused. 
· Practice at the time: defendants have the right to defend themselves in federal and state courts already. Consensus at the time. 
· Purpose of the right: the purpose is to have a fair trial for the defendant and society in general. 
· However, they don’t have the right to represent themselves on appeal. 


PLEA BARGAINING
· Historically, judges tried to encourage defendants to go to trial instead of plea bargaining. 
· As prosecutions expanded and more crowded docket and longer trials, there arose the incentive for EVERYONE to avoid trial. 
· Most of the cases closed were convicted by plea (87.9%) 
· Voluntariness of Plea: Brady v. United States: 
· It is about the coercive nature of pleas. 
· Rule in the case: if you kidnap someone and harm, you are eligible for the death penalty. Defendant pleads guilty. 
· Issue: whether the very pressure of avoiding the death penalty makes the guilty plea unconstitutional (not knowing, intelligent, and voluntary) but that it was coerced. 
· Holding: it is NOT coercive. 
· Knowing, intelligent, and voluntary: means that you meant it and the choice made was yours. 
· FRCP 11: the process to make sure that it was knowing, intelligent, and voluntary.
· The judge has the duty to make sure that the defendant’s decision was informed. 
· It is like Miranda but for pleas. 
· An Alfred Plea: I plead guilty but I didn’t do it(in that case we are worried about coercion. 
· However, admitting that you did something is not necessary to plead guilty. 
· In order to accept an Alfred plea, there needs to be an extensive factual record before the judge that would point to substantial evidence of guilt. 
· This is different from these types of pleas: 
· Guilty plea is saying I did it, and I plead guilty 
· Nolo contender: you can punish me as if I am guilty. 
· Plea Bargaining as Contract: Santobello:
· Prosecutor makes him an offer for the guilty plea and he won’t make a recommendation for the sentencing. Another prosecutor that is handed the case makes a recommendation for the sentencing. 
· Court: if part of the bargain is that the prosecutor refrains from making a recommendation to bargaining, the prosecutor (whoever he is) has to abide by that bargain. 
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