OVERVIEW OF CRIMINAL JUSTICE SYSTEM
1. Criminal Procedures Stages
a. Investigation 
i. 4th  , 5th, 6th, 14th 
b. Adjudication 
i. 5th ,6th,14th 
c. Other issues
i. Race and social justice 
ii. Sentencing
iii. Habeas corpus: argues there is a constitutional problem with what happened at trial 
2. Progress of criminal convictions
a. State
i. State Trial
ii. State Appeal 
iii. State Aupreme
iv. US Supreme 
b. Federal 
i. District court 
ii. Appellate court
iii. US Supreme court
3. Framework for analyzing crim pro problem 
a. What is the alleged harm?
i. Why ask a court to do anything?
b. Who is causing the harm?
i. The constitution is generally about limits on gov power
ii. Does not protect against private persons
iii. Cases that deal with the in between
1. Greenwood (trash collection at state’s behest)
2. Connelly (5th coercion where D walked up to officer, D’s own mental health coerced not the officer)
3. Henry (6th interrogation, informant in cell)
4. Kuhlmann (6th interrogation, informant in cell ) 
c. Does the harm violate a constitutional right?
i. Sources of rights
1. 4th, 5th, 6th, 8th, 14th 
ii. State/federal
1. 14th regulates state obligations and federal governed by amendments themselves 
d. Whose rights are being violated?
e. What is the appropriate remedy?
i. Injunctive relief
ii. Exclusion 
iii. Damages
4. Tools to give meaning to the constitutional rights (Olmstead)
a. Text and grammar 
i. The text of the 4th does not require a warrant, courts have interpreted this to mean warrants can make searches reasonable 
b. Framers intent
i. Framers included multiple people, state ratifying conventions, all had their own ideas, so also need to look at broad common understandings at the time to understanding meaning 
c. Understanding, practice, and tradition 
i. If 49 out of 50 states do it probably not a violation 
d. Original intent
e. Function and purpose (particularly for remedy)
i. Individual v. state interest must negotiate balance between 
f. Precedent 
i. What is the scenario like and why (think life preserver/steak example)? Why does your conclusion make more sense than the alternatives
g. Beyond the constitution
i. Constitution restrains gov, but gov can restrain itself more (state constitutions, statutes, institutional policies, democratic accountability) 
5. Incorporation
a. Five provisions of the bill of rights not incorporated against the states
i. Right to bear arms
ii. Right to not have soldiers quartered in a person’s home
iii. Right to grand jury indictment in criminal case 
iv. Right to jury trial in civil cases 
v. Prohibition of excessive fines 
b. Application against the states
i. Is a bill of right applied against the state/federal equally?
1. SC has not consistently answered
a. Ex: It is firmly embedded that several states have no greater power to restrain the individual freedoms protected by the 1st than does the federal gov; prohibition against search/seizures applied equally to state/fed
2. CONTRAST states need not use 12 person juries in criminal cases even thought required by the 6th for fed trials; states may allow non-unanimous jury verdicts in criminal cases even though required by the 6th in fed cases 
a. Other than requirements of 12 person jury and unanimous verdict the bill of rights has been applied against the states exactly as it applies to the fed
6. Retroactivity
a. Generally: crim pro decisions apply in that case and future cases but not retroactively EXCEPT
i. Where a SC decisions places the matter beyond the reach of criminal law such as Lawrence v. TX, court held that state could not punish individuals for homosexual activity; AND
ii. A watershed rule of crim pro—rarely used.  Whorton v. Bocking the SC elaborated that it must be a watershed rule implicating the fundamental fairness and accuracy of the criminal proceeding.  It order to qualify must meet two requirements
1. The rule must be necessary to prevent an impermissibly large risk of an inaccurate conviction; AND
2. The rule must alter our understanding of the bedrock of procedural elements essential to the fairness of a proceeding 
DOES THE HARM VIOLATE A CONSTITUIONAL RIGHT?


FOURTH AMENDMENT: Unlawful Searches and Seizures
1. Overview
a. Text of the fourth:
i. The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated and no warrants shall issue but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized 
1. The text only prohibits unreasonable searches/seizures—the touchstone is reasonable
2. Warrantless searches are presumptively unreasonable 
b. Analysis 
i. Is it a search? Is it a seizure?
1. The type the 4th cares about
2. If not a search under the 4th then no warrant/probable cause needed
3. Difference b/n search/seizure
a. Yes you may talk to me is not a search
b. Yes you may search is a search but not unreasonable 
ii. Is it reasonable?
1. Presumption of a warrant (and exceptions)
2. Presumption of probable cause (and exceptions)
2. Is it a search?
a. Was there a reasonable expectation of privacy? (Katz)
i. Subjective: individual’s belief
1. The 4th does not protect what you knowingly expose to the public 
a. Ex: a closed phone booth signals you don’t want others to hear your conversation (Katz), but an open phone booth or cell phone on a busy street is open to the public
i. Policy consideration: If you knowingly expose your call on a cell phone to the public but the call is private to you, you impede law enforcement if it’s determined to be a search b/c they are required to get have a warrant/probable cause 
ii. Objective: something society is ready to recognize as private 
1. How do you know society is ready to recognize an interest as private?
a. Changing social expectation 
i. Do the helicopters fly by often enough?
1. If yes not a search, if no search
ii. Is enhanced technology in general circulation?
1. If yes may not be a search, if no search 
a. Ex: GPS tracking, is it common enough that there is no reasonable expectation 
b. Societal laws/legal restrictions
i. i.e. property laws/FAA regulations
ii. Not dispositive, Oliver—trespassing did not make it a search 
c. Likelihood of privacy 
i. How often are people going to be around (Riley)
ii. How likely is it someone will go through (Greenwood)
d. Common understandings, history and tradition
e. Degree of intimacy 
i. The home gets special protection b/c it is very intimate
ii. Curtilage is conducive to intimate activities 
f. Disclosure to third parties 
i. Choose your friends wisely (White)
ii. Bank records have no legitimate expectation b/c you give your money to a third party 
g. Policy
i. How much privacy we want v. how much vigorous law enforcement we want 
h. Uses of property 
i. The framers intent 
3. Application 
a. Wire Taping 
i. Phones
1. Closed phone booth/Tap on phone wire: search, expectation of privacy (Katz)
2. Cell phone/open phone booth: knowingly expose to the public 
ii. Acquaintances
1. Transmitter on informant: not a search 
2. No objective expectation of privacy, people take risks when they tell people about their criminal activity, choose your friends wisely (White)
a. White: D’s friends wore a wire for police, subjective expectation of privacy but no objective expectation b/c people take risks when they tell others about their criminal activity
i. Dissent argues that recording conversations will impede free flow of dialogue, majority argues this is reliable evidence, worried about people filling in gaps at trial 
ii. Criminals don’t have expectation of privacy, dissent argues its wrong to focus on criminals b/c it’s a societal expectation 
3. No reasonable expectation your friends won’t be government informants (Hoffa)
iii. Undercover officer
1. Choose your friends carefully
2. Policy: impeded law enforcement, if it’s a search then you would need a warrant/probable cause for every D the officer spoke with 
3. 1791 common practice for law enforcement to be undercover 
b. Open fields
i. Rule: not a search (Oliver)
1. No legitimate expectation of privacy in an open field, except in areas immediately behind home (curtilage) 
a. Open fields are larger area not immediately adjacent to the house 
2. Opens fields do not constitute a search under trespass rationale, 4th is not based on property rights
ii. Oliver v. US: Two officers get reports D is growing MJ on his farm, they go to investigate and the gate has a “no trespassing” sign, the agents walk around the gate and several hundred yards later find a field of MJ, D argues he did everything possible to keep area from being searched—sign, highly secluded by woods, fence 
1. Subjective expectation—no trespassing sign, objective—long tradition of being able to keep people off land, but 4th is not based on property law, nothing intimate about the field itself, not close
c. Curtilage
i. Rule: Curtilage is a search 
1. Area immediately around the home is crucial to what someone wants to keep private, normally enclosed by fence to show subjective expectation 
2. Not property based, but the area is where you do private things 
ii. Difference from open fields 
1. If cops hop the fence to an open field not a search
2. If cops hop the fence of your curtilage and look into or open the door to your home/shed it’s a search, going into fenced curtilage is a search 
iii. Curtilage vs. Open Field?  Factors to consider:
1. How close to home?
2. Within an enclosure surrounding the home?
3. Nature of use?
4. Steps taken to protect the area from observation by passers by?
d. Arial surveillance 
i. Rule: split (Riley), maybe if doesn’t often happen 
1. Plurality: If gov is at a height permissible under FAA regulations then not a search
a. 4 justices agree no search if legal airspace 
2. O’Connor: Look to whether the gov is partaking in activity the gov would undertake with sufficient regularity 
a. 5 justices agree no search if legal airspace and flights are common 
ii. Florida v. Riley: D’s greenhouse located 10-20 feet behind home, two sides of the greenhouse were enclosed, the other two sides not enclosed but the view was obstructed by trees, 10% of the roof was missing, wire fence sounded with do not enter sign, police received tip about MJ but couldn’t see inside so they flew a helicopter over at 400 feet and with naked eye saw MJ
1. Plurality holds no objective expectation b/c reasonable to expect planes will fly around your house within FAA regulations, court looks to FAA regulations (like property laws)
2. O’Connor wants to know if constant flights over property at 400 feet, if a helicopter goes by every hour not reasonable, if rarely happens reasonable expectation of privacy 
a. Dissent argues what about Katz, not about property laws, just b/c cops can legally be there under FAA regulations and doesn’t cause dirt, dust doesn’t mean no reasonable expectation of privacy 
e. Financial Records
i. Rule: not a search
ii. You hand your money over to the bank, disclosure to third parties 
f. Trash 
i. Rule: trash that is outside the curtilage is not a search 
1. Common understanding that animals, vandals will go through trash
2. We put our trash on the curb for a third party to take it 
ii. CA v. Greenwood: tip D is selling drugs, officer asked trash collector to pick up D’s trash and turn over and officer’s found drugs, no reasonable expectation of privacy, D had not subjective expectation b/c opaque bag put out with belief it would be taken, objective—bags are accessible to animals, vandals
g. Pen register
i. Rule: not a search, no objective expectation (Smith v. MD)
1. It is a search to listen to conversation but this is the difference b/n content and packaging 
2. Disclosure to third parties
3. Pen registers record outgoing numbers, trap/trace record incoming numbers—do not record conversations 
ii. Title III regulates how you place wire taps, searches of email, pen registers
1. Cannot install pen register without court order except for maintenance/testing or the user has given consent (informant said yes)
2. When you get the numbers that is the only thing you can record 
iii. Smith v. MD: V robbed and then began receiving threatening phone calls, police requested phone company install a pen register to record all numbers dialed from D’s home, register showed D calling V’s home
1. Policy: requires extra step for police, degree of intimacy: numbers reveal something but less intimate then content of conversation, disclosure to third parties: you give your number over to the phone company, likelihood of privacy: the phone companies regularly look at the numbers you dial for billing 
h. Thermal Imaging
i. Rule: obtaining information through sense enhancing technology about the interior of the home is a search b/c information could not otherwise be obtained without physical intrusion using technology that is not in general public use is a search (Kyllo)
1. Is it in general public use?
2. Involve the home?
3. Capable of showing intimate activities?
ii. Kyllo v. US: D suspected of growing MJ in home with high intensity lamps, agents used thermal images to scan home and showed one part of home was hotter than the rest, D had a subjective expectation b/c growing MJ in home, degree of intimacy: things inside the home are very intimate, likelihood of privacy: sense enhancing technology not used by general public you don’t expect (like riley), policy: we need a bright line rule so that police know what they can do without a warrant
1. Dissent argues degree of intimacy: can’t see what you are doing only that heat is going, disclosure to third parties: snow melting—you are broadcasting your heat usage, policy: not a bright line rule 
i. Electronic tracking devices
i. Rule: using a tracking device to follow to a location is not a search, if visual surveillance is possible and beeper just enhance to make sure you have the right care, no reasonable expectation and not a search (Knotts/Karo)
1. If you can’t track visually and using sensual enhancement to accomplish something you couldn’t otherwise, you do have a reasonable expectation and warrant/probable cause is required 
a. Ex: if you go into a gated area, or container goes into someone’s home 
2. General public use issue? Before Kyllo, consider if you have a reasonable expectation of privacy of movements when out of the public eye 
3. Beeper in public space not a search (Knotts)
4. Beeper in private space is a search (Karo)
j. Drug sniffing dog
i. Rule: not a search, no reasonable expectation of contraband, dog only identifies drugs and not private activity 
ii. IL v. Caballes: D stopped for speeding, officer had drug sniffing dog inspect car, not a search b/c no reasonable expectation of contraband, dog’s only sniff drugs therefore not intruding on private affairs b/c dog only identifies drugs, the dog doesn’t look in the trunk only gives you a yes/no answer
k. Hotels
i. Rule: if not hourly guest then a search
1. Objective—management can come in, but we treat rented apartment as home
2. Even though court has decided need to discuss each factor (degree of intimacy, disclosure to third parties such as strong smell (Jonson))
4. Is it a seizure?
a. Analysis
i. Overview
1. Mostly focuses on seizures of people, mostly known as arrests
2. Similar principles apply to objects
ii. What constitutes a seizure?
1. Whether by physical force or showoff authority, police have in some way restrained the liberty of a person. A person is seized only when by these means his freedom of movement is restrained.
a. Objective test: would a reasonable person in D’s position fell free to leave
2. Unless the individual gave consent (If the D consented then no seizure)
a. Consent is determined in the totality of the circumstances (Mendenhall)
i. Ex: D asked question and answers (Mendenhall), D asked to follows and does so without verbal response (Mendenhall)—both consent 
1. Didn’t matter D was a young, black female, with little education, objective standard 
3. Not seized until submission 
a. Can’t consider if a RP would feel free to leave if they aren’t actually stopped and detained, must be physically present and not free to leave—i.e. submission but not consent (Hodari)
i. Ex: Don’t move or I’ll shoot/stop in the name of the law
1. If D doesn’t move you have been seized b/c D is submitting to lawful command 
2. If D keeps running not seized b/c police authority is not meaningful
a. Policy rationale: we want people to follow law enforcement, if an unlawful seizure can taint evidence found 
ii. CA v. Hodari: two officers on patrol, dressed in street clothes but wearing police jackets, driving in unmarked car, D saw car and ran, officers chased D and he tossed a package, the officers then tackled and handcuffed D, the chase was not a seizure, D did not consent but also did not submit—he was not seized until tackled
1. Policy decision, court doesn’t want to give Ds an incentive to ignore police and throw away contraband 
iii. Factors that indicate a seizure (Mendenhall)
1. The threatening presence of several officers
2. The display of a weapon
3. Physical touching of the citizen
4. Use of language/tone indicating compliance would be compelled 
5. The warrant requirement 
a. Overview/Analysis 
i. Framers intent
1. 4th was meant to guard against general warrants that gave broad authority to search at anytime
2. Magistrate should never issue general warrant 
a. If no particular place/thing to be searched this amounts to a general warrant which the founders sought to guard against 
ii. Constitutional interpretation 
1. Presumption that a search must have a warrant to be reasonable 
2. If no warrant (and no exception)
a. A search is presumptively unreasonable—big check on executive power
iii. Requirements
1. Warrant must include
a. Based on probable cause—reasonable belief of crime
b. Supported by an oath or affirmation of an officer (affidavit)
c. Warrant must state
i. Place to be searched AND
ii. Persons or things to be taken in the search 
1. Failing to mention the place to be searched or the item seized is a 4th violation
a. Groh v. Ramirez: Agent prepared warrant application to search D’s farm, application described the place and contraband but the warrant itself failed to identify any items intended to be seized, agent only included “blue house”, the warrant had no reference to the application, warrant was not incorporated by reference
2. Attachments must be incorporated into the warrant itself
a. Don’t want the police to rely on the fact that they had it somewhere in a file at their office 
2. Anticipatory warrant
a. An officer does not have probable cause immediately but as soon as drugs arrive and packaged signed they will 
b. Warrant can be conditions on a specific activity occurring in the future
3. Serving a warrant 
a. Presumption an officer will serve during the day which is 6am to 10pm
i. Drug exception: warrants for drug searches may be executed any time including nighttime 
b. If you have a warrant you can restrain individuals on premise for safety
c. Good faith mistakes generally forgiven (regarding specific place/items)
d. Knock and announce
i. Before breaking down a door there is a constitutional requirement to knock/announce 
1. Rationale: this is part of what makes a warrant reasonable, people need time to get dressed
a. Richards v. WI: WI supreme court concluded officers never need knock and announce when executing a warrant for a felony drug investigations, officers obtain warrant for D and court deleted no knock provision but officers still entered with a no knock, D moved to suppress 
2. Exceptions: reasonable suspicion of 
a. Threat to officers
b. Evidence likely to be destroyed
c. If D slams door after you knock, reasonable to open door
3. Failure to knock 
a. Hudson v. Michigan: exclusionary rule does not apply to violations of knock and announce, constitutional right still violated and D can sue for damages, but evidence still admitted 
6. Probable cause
a. Overview
i. Even if there is an exception to the warrant requirement you still need probable cause
ii. Independent general assumption 
iii. Even if you can come up with an innocent answer DOES NOT mean you don’t have probable case
b. Analysis 
i. Reasonable belief
1. Objective
a. RP viewpoint—would a RP believe there is some evidence of crime, you should be able to look at without being an officer and know there is evidence of crime 
i. Probable cause is determined based on an objective standard, an officer’s actual subjective motivations are irrelevant 
1. Rationale: courts don’t want to litigate over what police were thinking in every case, only need to show a RP in the same situation would have probable cause 
ii. Whren v. US: officers patrolling high drug area, D made a traffic violation, officer pulled over and saw two large bags with crack in the car, D argues traffic violation was pretext for drug stop, D argues no probable cause for real reason he was pulled over (drugs), officer used violations as pretext to search for drugs b/c D was black, court says no 4th claim, should have brought EP claim
2. How much belief?
a. Court has never said how much belief exactly, more than very little but less than almost certain, somewhere in the middle
b. Even if you can come up with an innocent answer DOES NOT mean you don’t have probable case
ii. That there is evidence in a place of crime or that D has committed a crime
1. Articulable facts, not just gut instinct 
c. Probable cause for informants/secondhand information (tips)
i. Original precedent 
1. Aguilar-Spinelli Standard: to establish probable cause based on information provided by an informant, police must establish:
a.  Informant credibility
i. Requires knowing something about the informant; anonymous informant insufficient
b. Reliable—source of the information (basis of informant’s knowledge)
2. Gates overrules Aguilar, credibility and source of info are now just factors not absolute standard 
ii. Current standard
1. Totality of the circumstances: is there reason to believe evidence of crime in particular place, factors must be viewed as a whole, not each in isolation (Gates)
a. Factors 
i. Source of information
1. Reliable (accurate)
2. Credible (truthful)
ii. Corroboration 
iii. Amount of detail
iv. Officer’s experience/opinions
v. Nature of information
2. Illinois v. Gates: anonymous tip of drug selling that husband would fly to FL and load up car with drugs and drive back, tip also had dates/addresses, police observed this happen, court overruled held credibility/reliability factors used in totality of the circumstances
a. Informant was anonymous so difficult to tell if credible but information was corroborated which makes them reliable so amounts to probable cause in totality of the circumstances 
d. Probable cause based on common enterprise
i. Probable cause requires a reasonable ground for belief of guilt, that belief of guilty must be particularized with respect to the person to be searched or seized.
1. MD v. Pringle: car stopped for speeding, three people in car, D in front, officer asked for registration and saw large amount of money in glove box, officer asked Ds to step out, Ds consent to search and officer found cocaine in the middle armrest, Ds wouldn’t tell the officer who they belonged to so officer arrested them all
a. Likely common enterprise b/c car is small enough that all Ds probably know about the drugs in the car, small enough for common enterprise, wouldn’t show drugs/money to other people if all Ds weren’t engaged in the crime 
2. Contrast to Ybarra: only one D with probable cause, but police search entire tavern, if in a bar not everyone is likely to be involved in a crime 

Cases:
· Olmstead v. NY:
· D was prosecuted for conspiracy to sell liquor, D appealed to the supreme court claiming unlawful searches for wire tapping and recording incriminating conversations used to prosecute D for bootlegging
· Under Olmstead wire tapping was not a search based on ideas of property, a search requires physical intrusion such as a trespass and listen is not a trespass, old standard
· Katz v. US
· D convicted of transmitting wagering info by phone form LA to Miami, Boston in violation of federal statute, gov was allowed to introduce evidence of D’s end of phone conversations heard by FBI who attached a electronic listening and recording device to the outside of a public phone booth
· Current standard, the 4th protects persons not property—but where you were when the search occurred is important, i.e. your home is more private than your car
· There was probable cause of the criminal conduct of gambling but police did not have a warrant so the search was unreasonable
· to home
· US v. Mendenhall
· D arrived at airport, seemed to be carrying drugs, officers asked to see her ID and ticket, then asked if she would follow to office and D followed without response, officer asked to search and D agreed and officers found drugs
· Two encounters—when asked for ID and when asked to follow to the office
· D was not seized when approached on the concourse and asked for ID b/c the police asked if they could speak with her and she answered giving her consent
· D was not seized when walked back to office b/c she voluntarily walked with the police and could have said no 
· Johnson v. US
· Officer on narcotics detail, got information from confidential informant that someone was smoking opium in hotel, opium could be smelled in hallway, officer knocked on door and identified himself and said “I want to talk to you,” D then stepped back and allowed officer to come in, officer placed D under arrested and searched room 
· There was enough probable cause for officer to get a warrant—experience agent, strong opium smell
· D was seized when arrested and room was searched with no warrant

FOURTH AMENDMENT: Exceptions (start with the presumption of a warrant/probable cause)
1. Overview 
a. First question 
i. Is the search/seizure unreasonable?
1. The only thing the constitution prevents are unreasonable searches/seizures 
b. Start with general presumption: there must be a warrant and probable cause (Payton)
i. Rationale (Payton)
1. Warrant requirement is a second opinion saying an officer has probable cause 
2. Before the gov invades fundamental space of privacy police must be very sure they have probable cause 
c. Framework for exception to warrant requirement (Johnson)
i. Must balance
1. Need for effective law enforcement against
a. Officer/public safety
b. Destruction of evidence
c. Special places such as schools
2. An individual’s right of privacy 
a. Degree of intrusion 
b. Special places
i. Homes (Payton)
1. Home is in the very text of the 4th which is very important, homes tip the scale in favor of privacy and a thumb on the scale for getting a warrant when the home is involved
c. Regulated industries/
i. Cars
1. Cars are heavily regulated and its assume there will be a lower expectation of privacy in a person’s car, there is also a flight risk 
d. 4th only prohibits unreasonable search/seizure so most questions must come back to balancing test
2. Exceptions to the warrant requirement (PROBABLE CAUSE STILL REQUIRED)
a. Plain view
i. Rule: Police may seize evidence of a crime that is in plain view (Horton, Watson, Atwater)
1. Requirements (Horton)
a. If lawfully in a certain place
b. And spot evidence of crime with probable cause to believe it is evidence of crime 
i. Cannot manipulate objects to ascertain evidentiary value 
1. AZ v. Hicks: officer turns over stereo to see serial number to confirm if stolen, moving the stereo is a search (need to do search/reasonable expectation of privacy analysis on test), serial number was not in plain view and no probable cause the stereo was stolen otherwise 
2. Similar to opening a drawer 
ii. Plain view does not authorize search not otherwise allowed 
c. Gov does not need a warrant for that separate item 
ii. Rule: When engaged in a physical tactile search you are authorized to engage in and feel something that is obviously contraband you may seize without a warrant 
1. Must be obvious such as a gun, if small wrapper than may be drugs this requires a further search to determine and does not fall within the exception 
iii. Rule: Police may arrest D’s in plain view if there is probable cause to believe D has committed a crime 
1. Scope:
a. Does not require police to have seen D committing a crime, just probable cause to believe D committed a crime 
b. Arrests in home require a warrant or exigent circumstances 
2. US v. Watson: informant told officers about D with stolen credit card, informant arranged meeting and gave signal when D mentioned stolen credit cards, gov arrested, probable cause existed b/c informant right 5-10 times (reliable) 
iv. Rule: Not unreasonable to arrest for a misdemeanor in plain view 
1. Atwater v. City of Lago: D violating seatbelt law, D also did not have license and registration, officer arrested—both offense committed in plain view 
a. Court looks to founders—common to arrest for breach of peace which was a misdemeanor, but this is a violent misdemeanor
b. Current understanding—all 50 states arrest for misdemeanors and federal statutes, legislators have authorized so this is a thumb on the scale for law enforcement
c. Police—don’t want to draw fine line b/n what is a misdemeanor or felony, too difficult to tell what DA may charge
b. Exigent circumstances (things that make it unreasonable to check in with a judge first)
i. General 
1. Probable cause still required
2. Once police enter a home they can search for evidence of crime and 
3. Anything in plain view but must have probable cause to believe its evidence of crime (AZ v. Hicks, no reason to believe stereo was stolen)
4. All are emergencies and require an officer to enter immediately and there is not time to get a warrant 
ii. Hot pursuit of a violent criminal (Hayden, Welsh)
1. Rule: police may enter a home in hot pursuit where getting a warrant would allow D to escape if police have probable cause that the suspect has committed a crime and is in the home, requires there be a pursuit very soon before the circumstances that would require a warrant
a. Scope: only extends to seizure of D, there must be a pressing need to act without a warrant
i. Must be on the heels of the person you are targeting and they are dangerous to society, just dangerous is not enough (Hayden) 
ii. Gravity of offense and likelihood of further violence are important weigh into whether there is a pressing need to act without a warrant (Welsh)
iii. Ask if there is time to get a warrant without risking public safety/evidence destruction (Payton, police easily had time to get a warrant)
b. Rationale: if police could have arrested D outside without a warrant, not going to protect once D gets inside, emergency public safety concern, no time to get a warrant or public may be harmed/evidence may be destroyed 
2. Warden v. Hayden: D accused of armed robbery, W sees and follows, notifies police, police show up scene just as D goes into the house, police go in and arrest with out warrant, D was an armed robber and already fleeing, presented safety concern to the public, could not arrest D if he was just sitting in the house with a gun 
3. Compare to Welsh: W sees D driving erratically, crashes and asks W for a ride, D walks home, D is not a flight risk and not emergency, blood alcohol will dissipate but not a public safety emergency concern, when officer acts as his own magistrate there must be a good reason and blood alcohol evidence is not enough, D only committed a crime punishable by fine, won’t allow 4th violation for what is essentially a speeding ticket 
iii. Emergency aid (Stuart)
1. Rule: a warrant is not required to delivery emergency aid, can help someone who has even been smacked in the nose (Stuart, low bar)
a. Scope: Officer’s subjective motivation irrelevant, look to whether a reasonable person in the officer’s position would have been interested in preventing violence 
b. Rationale: police should prevent violence without being required to check in with a judge first 
2. Brigham City v. Stuart: loud party at 3am, officers report to home, walk around backyard and see a fight beginning to break out, officers then go into home and break up fight and arrest D, police had probable cause to enter b/c party could be heard from the street
iv. Destruction of evidence for a serious crime (McArthur, King)
1. Rule: if the police do not violate the 4th t to create an exigency and there is reason to believe that evidence will be destroyed, a warrant is not required
a. Scope: court assumes drugs are valuable and Ds won’t dispose of without a reason—such as they knew police were following, police cannot threaten to violate 4th by telling D “we’re coming in” and causing the exigent circumstances of evidence destruction, low threshold—in King officers merely heard rustling 
i. Not all random rustling will be enough, trial court in King made a finding that the rustling was destruction of evidence
ii. Wont’ demand certainty but at least a scintilla of evidence 
b. Rationale of King: police should knock and announce, there is a concern about limited consensual contact even when police have probable cause, if police smell pot they should be able to stop and question D if he agrees without getting a warrant first, we don’t want to punish officers for knock and announce 
2. IL v. McArthur: McArthur asked police to come with her to her boyfriend’s home to get her things, she then tells the police there are drugs inside, the D comes out and the officers tell D he can’t go inside unaccompanied (seizure’ish) while they secure a warrant, he’s free to leave but not go inside, court applies Johnson balancing test—need to balance effective law enforcement against right of privacy, crime is more severe (compared to Welsh) and less of a serious imposition than illegally entering home, exigent circumstances (restraint outside of home) 
3. KT v. King: police set up a crack buy, the sale is successful, officers then follow D into his apt breezeway and hear a door close but don’t know which door he went into, police then smell pot and hear rustling, enter and arrest, exigent circumstances (destruction of evidence) 
c. Automobile
i. Rule: if police have probable cause to believe there is contraband or evidence of crime in the car, police may search entire car without a warrant (including trunk and containers in the car even if locked)
1. Rationale: officers could immobilize as in McArthur but this is more of an imposition to make individuals wait for three hours for their car, only individuals who will value their privacy more are those with contraband, without exception the car will be gone before a warrant can be issued, cars are heavily regulated so there is a lower expectation of privacy 
a. Historical: at time of founders customs could search boats and containers 
2. Scope: if there is only probable cause for the container this doesn’t spread to the car, if probable cause for car can search container even if locked (Acevedo did away with this distinction)
ii. Passenger’s property
1. If there is probable cause to search the car, then the passenger’s property may also be searched including purses (Houghton)
2. Everyone in the car including drivers and passengers has a lowered expectation of privacy 
3. Note: exception does not extend to a passenger’s person b/c individual privacy outweighs law enforcement
a. Bryer argues a purse should be treated as an extended pocket, but we don’t’ want to create an incentive for D’s to stash their stuff in a passenger’s purse and don’t want litigation over whom purse belongs to
i. If the purse was on the person there would be an argument to treat it as an extended pocket, in Houghton the purse was on the floor 
iii. Carroll: police received a tip that D had alcohol in his car during prohibition era, officers did not have a warrant but still searched
iv. Carney: police received a top that D was trading MJ for sex (tip alone not probable cause), officers then corroborate the tip by interviewing someone who left his mobile home, automobile exception applies despite the fact that its immobile and someone’ home
v. Acevedo: DEA agent intercepts a package of MJ in the mail and notifies FBI who sees suspect pick up box, then goes home, D goes into the house for 20 minutes and comes out with a bag that he places in the trunk, automobile exception applies to trunk and containers in car, officers had probable cause (knew size of package, saw other D’s go into suspects house, D was in for a brief period of time)
vi. WY v. Houghton: officer stopped car for speeding and driving with a faulty brake light, three passengers in the front seat including D, officer sees syringe in passenger’s pocket and asks her to step out and she says its for drugs, officer then orders other passengers out of the car, searches the car and looks through D’s purse in the car even though D does not own the car 
3. Exception to probable cause (suspicion still needed): Terry Stops/Frisk
a. Stop and Frisk: Police need reasonable suspicion that crime is afoot to stop someone temporarily to investigate, police may frisk for weapons upon reasonable suspicion the person is armed and poses a danger to officer safety. 
i. Rule
1. Stop
a. Requires reasonable suspicion that a crime is going on 
b. Cannot be a full custodial stop, only mild/moderate detention 
2. Frisk
a. Can only frisk for weapons, based on officer safety 
ii. Reasonable suspicion: consider in totality of the circumstances, requires specific, articulable facts which taken together with rational inferences from those facts, warrant intrusion—cannot be an inarticulate hunch 
1. Objective test: would any RP think there is enough criminal activity going on to justify investigation 
2. Totality of the circumstances: suspicious activity, flight of suspect, tips, common sense inferences, officer’s experience, driving behavior, location of D (don’t pick apart reasons one by one, factors in total create reasonable suspicion) 
3. Terry v. OH: officer sees two Ds casing a store, he approaches and asks for their names, the officer frisked the Ds and felt a gun, officer testified he patted them down only to see if they had a weapon
iii. Scope on reasonable suspicion
1. Inception: Must have reasonable suspicion from the inception of the stop, cannot form after the fact
2. Relation: Must be reasonably related in scope to the circumstances that caused the officer to stop
a. The thing you are doing has to be the reason you stopped
i. Ex: if you are looking for a weapon must have reasonable suspicion the subject might be armed 
3. Individualized: Reasonable suspicion is individualized 
a. Cannot search a bystander without more (JL)
b. If Ds are known to be together (like Pringle), there is RS to frisk b/c if they had weapons they could try and protect their friends
i. FL v. JL: anonymous caller reported young black male at bus stop with plaid shirt and a gun, nothing known about the informant, officers see man and other than tip have no reason to believe he has a gun (no unusual movements), officers frisk D and his friend, no RS b/c only top, frisk not justified at inception so evidence is excluded, 
4. Flight: Flight from the police may give rise to RS in context
a. IL v. Wardlow: officers working as uniformed officers, driving in an area known for drugs, passed D and saw him standing with an opaque bag, D saw officers and ran, officers cornered and frisked him and found a gun, flight from police may give rise to RS in context
5. Profiling: the fact a D matches a police profile does not detract from evidentiary significance as seen by a trained agent 
a. Sokolow: DEA agent stopped D in Honolulu for drugs, matched DEA profile, court holds profile does not detract from evidentiary significance as seen by a trained agent, court is leery of trying to figure out subjectively what an officer was thinking, doesn’t matter how an officer came to the conclusion of RS so long as factors add up on their own 
iv. Limits on frisk
1. Can only frisk for weapons, Terry frisk is a plain touch exception –if you feel a weapon you can seize without a warrant
a. If officer feels for what he thinks is drugs it must be obvious 
b. When a Terry stop becomes an arrest
i. An arrest needs probable cause
ii. Investigatory stop
1. Time is a factor 
a. 30 minutes is not an arrest
b. 90 minutes is
i. But these are not hard and fast rules
2. Removal to a different place 
a. Generally when a D is taken off the street this is a full seizure/arrest
3. Show of force
a. Put D in cuffs (sometimes not), show gun, tazer this may become an arrest 
c. Application 
i. Hiibel v. NV: officer dispatched to investigate domestic disturbance, officer approached D and asked for ID and D refused, D was charged with obstructing an officer in discharging his duties, under Terry you can ask someone to ID themselves and if the state criminalizes refusal to answer you can arrest 
ii. US v. Arvizu: minivan by border that has triggered border sensor, agent sees five people inside and the knees of the children were unusually high, the children then began to wave in a strange manner for 4 minutes, agent stopped the car and asked if he could look inside and found 100 lbs of MJ, lawful terry stop and D consents to have car searched (if stop not lawful neither is the search), if no consent could ask Ds to step out of car and frisk for weapons/officer’s safety based on RS that drug dealers have weapons, doesn’t get you into the bag though 
4. Exceptions to Probable Cause (no suspicion needed)
a. Search incident to arrest
i. Rule: search incident to arrest allows the search of the person and their wingspan pursuant to a lawful arrest/seizure (Chimel), no suspicion needed for person or wingspan.  Any kind of lawful arrest (Robinson), but there must be an actual arrest.
1. Scope
a. Person: can search arrestee for weapons or evidence, including pockets
b. Wingspan: can search area in which a person might reach for a weapon (safety) or evidence they may destroy or conceal (like exigent circumstances)—full search, if drawers near by those can be opened 
i. If the D moves, so does their wingspan
1. Ex: they ask to go to the bathroom 
c. Search incident to arrest is a full on search, does not require suspicion for what you are searching for, reasonable once you’ve arrested someone to search their person, including their pockets otherwise—police don’t need to suspect you are armed to search for a gun
i. Only applies after full arrest 
2. Rationale: search incident to arrest allowed for safety of the officers, preserve evidence, protect against other Ds in the area or search area for space in which a D may hid a weapon
3. Once D is arrested and a search incident to arrest has been conducted a warrant is still needed to process the scene and perform a more extensive search—search incident to arrest is concerned with safety and preservation of evidence
a. Flippo v. WV: D and his wife were staying a cabin, D reported an attack, police found D outside with injuries and went inside and found his wife’s body, the police then closed off the area and took D to the hospital then searched the exterior for signs of forced entry, the officers then processed the crime scene by taking photos and collecting evidence, D moved to suppress the evidence b/c no warrant and not exception after D taken to hospital
ii. Cases
1. Chimel: 3 officers arrive at D’s home with a warrant, knock & identify, arrest D then searched the house including opening all drawers and moving contents around (note: the arrest warrant allowed them to be in the house), old rule allowed officers to search area within control including the house, new rule is limited to person and wingspan 
2. Robinson: D stopped for driving with an expired license, D got out of car and officer told him he was under arrest, searched an found heroin, crime doesn’t matter, once lawfully arrested officer can conduct a full search—more than a pat down
iii. Automobiles:
1. Rule:
a. If D is arrested in the car then you can search their person and wingspan, including the passenger compartment b/c this is in their wingspan (Chimel)
b. If D is arrested out of car, and weren’t in car when arrest started, then you can search their person and car if there is reasonable to believe evidence of crime (Chimel/Acevedo) 
i. Reason to believe in practice is not different from probable cause
ii. If there is probable cause to search the car the no warrant needed 
2. Belton: speeding car pulled over, four men in car, officer asked to see license and registration and found out one of the four owned the car, the officer smelled burnt MJ and saw an envelop on the floor marked supergold, he placed all four under arrest for possession and patted them down, the officer then picked up the envelop and found out it did contain MJ, the officer then searched the passenger compartment of the car, court allows search (before Acevedo so no automobile exception at the time) b/c treats as part of wingspan b/c Ds were in the car, search incident to arrest even without probable case and ok to search passenger compartment 
3. Thronton: officer ran plates which were issued to a different car, D pulls over and gets out of car, officer pats down D and felt a bulge and asks if its drugs and D says yes, officer arrests and places D in patrol car, the officer then searches D’s car and finds a gun, court allows officer to search incident to arrest even though D can’t reach weapon or evidence b/c don’t wan to incentivize officers to arrest individuals while they are in their car in order to search 
4. AZ v. Grant: police receive anonymous tip home being used to sell drugs, officers went to D’s home but he was not there, D returns and parks at the end of the driveway and shuts the door, D meets the officers 10-12 feet from his car, arrested and put in patrol car, officers search car and find drugs
b. Protective sweep 
i. Rule: A protective sweep allows for a more expansive sweep of the scene to adjoining areas (closets, rooms next door) to ensure officer safety, even if no articulable facts 
1. Rationale: officer safety in unfamiliar territory 
ii. Limits: to search beyond areas immediately adjoining arrest must have a reasonable suspicion 
1. Can perform a frisk of the house, if the officer has reasonable suspicion, which is limited to looking for people only—can look in places people could reasonably fit
2. Also justified by arrest 
3. Don’t need reasonable suspicion room by room, just in house to extend 
iii. MD v. Buie: two D’s robbed a pizza store, the same day the police obtained an arrest warrant for the Ds, police executed warrant and a secretary phoned D to verify he was home, D was in basement and emerged after officers identified themselves, officers arrest D then enter the basement in case someone else was down there
c. Special Needs
i. Rule:  Particular search/seizure not used for normal law enforcement purpose but for some public safety issue—all forms of reduced probable cause and sometimes even one 
1. Special needs beyond the need for normal law enforcement 
a. For which intrusion is not great to permit seizure where no individualized suspicion is needed
2. Normally seen in check point situations 
3. No need for probable cause 
4. No need for individualized suspicion 
5. Usually limits officer discretion 
6. Must be for lawful purpose and court will look to subjective intent 
ii. Scope:
1. Must be for an allowable purpose to be reasonable (the 4th only allows reasonable searches)
2. Purpose is subjective inquiry b/c there is a city/state/fed official purpose when setting up the apparatus which makes subjective intent easy to determine
3. Once lawfully stopped whatever police find is fair game, lawfully entitled to search/seize and doesn’t matter if the things they find fits the purpose, similar to plain view 
iii. Purpose
1. Allowable purposes:
a. Road way safety
b. Drunk driving 
c. Gathering evidence on another crime 
2. No allowable purposes
a. General law enforcement: purpose cannot be for normal law enforcement (Edmond)
b. Drug stops 
iv. Rationale for allowable purposes: 
1. Need to guard against unreasonable searches 
2. Roadway safety and drunk driving are similar to emergency aid—weight of law enforcement to investigate is different then when used to provide aid 
3. Cannot use permissible purpose to cover for impermissible search 
4. Court trusts that if the check point is too big of an imposition individuals will use democratic process and lawmakers will stop which makes the court more comfortable with no individualized suspicion 
v. Cases
1. City of Indianapolis v. Edmond: city operating checkpoints to intercept drugs, police stopped predetermined number of cars, briefly looks for signs of impairment, officer conducts open view examination of car outside, drug dog inspects car, officers can only search inside based on consent or particularized suspicion, total stop time 5 minutes (plain inspection is not a search under 4th) 
a. Purpose is not to stop drunk driving, but purpose is to find drugs which is general law enforcement to stop people to look for people breaking laws, not for public safety 
b. It is not reasonable to allow a search without individualized suspicion based on general interest in crime control 
2. IL v. Lidster: man on a bicycle killed after hit and run, one week later police set up checkpoint to get more info from the public, officers give flyer and ask if drivers saw anything, D arrested at check point for DUI
a. Crime control but not crime control of people being stopped, not a real investigatory stop, more like emergency aid or being stopped by an officer on the street to answer a question 
b. Public eye not fixed on people being burdened, individualized suspicion exists but not directed at people in the cars
d. Drug testing in schools
i. Rule: balance the gov interest against the student’s reduced expectation of privacy 
1. Belongings (backpack/locker): reasonable suspicion 
a. Lower standard than probable cause b/c heavily regulated environment and schools stand in for parents 
2. Random drug testing: no suspicion (Vernonia, Earls)
a. Allowed for student safety and NOT for law enforcement 
b. When every student is tested, not based on accusation 
c. Concept of privacy that does not focus the search of things but privacy from watchful eye of gov action that singles a person out 
3. Strip searches: probable cause or reasonable suspicion of a dangerous drug, more needed than reasonable suspicion of ibuprofen (Redding)
a. Degree of intrusiveness matters, can search pockets and backpack but can’t strip search without 
i. Reasonable suspicion drugs in bra/underwear
ii. Dangerous drugs such as heroine and not ibuprofen 
ii. NJ v. TLO: schools only need reasonable suspicion to search locks b/c of heightened need to maintain order and diminished expectation of privacy, schools very regulated 
iii. Vernonia School District v. Acton: school policy of randomly drug testing athletes, school district had major problem with drugs that caused disciplinary problems in schools, drug use also increased risk of sport related injury which coaches had witnessed, other methods to combat had been ineffective, testing was urinalysis and only tested for drugs, no criminal prosecutions only school discipline, students signed consent form but CANNOT condition public benefit on waiver of constitutional rights or penalize for exercising rights 
1. Balancing of interests: 
a. Privacy:
i. Students heavily regulated by medical examinations, vaccinations
ii. The intrusion of a urinalysis is not great b/c compare to boys changing in locker room, 
b. Gov purpose
i. Goes beyond law enforcement to helping children, stopping drugs, and preventing athletes from injuring themselves, individualized suspicion would be impractical and target unpopular groups 
iv. Board of Education v. Earls: school district adopted drug testing police that requires all students to submit to drug testing who participate in extracurricular activity, applied to both sports and academic teams
1. Balancing of interests:
a. Privacy 
i. Same privacy rationale as in Acton for students (heavily regulated)
ii. The intrusion is low b/c not using medical information for criminal investigation
iii. Urinalysis is like using a restroom  
iv. Health and safety—not the same concern of athletes competing while high
b. Gov purpose
i. Not much evidence about drug at school, but court accepts a national drug problem 
2. Search is reasonable, there are less intrusive means but this is not strict scrutiny—only needs to be reasonable 
3. Matters that the parents unanimously approved the policy (asking for test), if we are worried about schools over stepping their bounds this helps make it reasonable
v. Safford v. Redding: student suspected of selling ibuprofen at school, school then performed strip search when backpack did not turn up evidence 
e. Border stops
i. Routine Border Searches
1. Rule: No suspicion is required for routine searches of times entering the US 
a. No suspicion for basic intrusions
i. Stop and question 
ii. Search of bag 
iii. Search of car 
iv. Dismantling of car 
v. Pat down 
vi.  
2. Rationale:
a. The border is a special place and the gov has the right to protect against things coming into the US
b. Reduced expectation of privacy
i. People expect delays at the border and what society expects can indicate if a search is reasonable 
c. Executive has plenary power to conduct searches at the border—Congress has granted this power and also passed the 4th
i. If Congress passing the 4th didn’t want warrant/probable cause this is important
d. Could have border magistrate but courts won’t require b/c probable cause is not needed 
3. Flores-Montano: customs seized MJ from D’s gas tan, D attempted to enter US and when car searched the gas tank sounded solid, mechanic removed and process took 15-20 minutes 
ii. Non-routine border searches
1. Rule: non-routine searches require reasonable and particularized suspicion for suspecting a particular person 
a. Non-routine searches
i. Strip searches
ii. Delayed detention at the border to wait for someone to pass drugs in a bowel movement 
1. Only requires reasonable suspicion that she’s a balloon swallower (Montoya—firm stomach was enough)
2. If you hold for 16 hours with no reason this is a full custodial arrest
iii. Rectal exam, x-ray, pregnancy test
1. Probably need neutral magistrate to approve, this assured the court 
2. Montoya Hernandez: D arrived at LAX suspected of being a balloon swallower, bags checked, told she can either go home or get an x-ray, refuses x-ray b/c claims she is pregnant, held for 16 hours until she passes a balloon but she refuses to use bathroom, customs gets order for rectal exam balloons found 
iii. Search of mail
1. Supreme court has only decided cases based on reasonable suspicion, but circuit courts have dropped further b/c border is special and search isn’t that intrusive if looking for contraband and not content—scanning for words indicating crime not contest 
a. No final word from the supreme court, but circuit courts say no reasonable suspicion b/c you don’t want to distinguish b/n things you carry with you and things you send ahead 
2. When sending mail via private carrier, most often consent by air bill (fedex example) 
f. Administrative searches
i. Administrative searches of houses/individuals 
1. Rule: Warrant and probable cause required 
a. Probable cause to believe this area, type of building, type of establishment to believe there are violations 
i. Does not need to be individualized suspicion 
2. Rationale:
a. Based on history, tradition, and what is accepted by society 
3. Camara: inspector of division of housing entered apt building to make routine inspection of violations, inspector wanted to inspect D’s premises b/c improperly used as a residence, D refused until the inspector had a warrant
ii. Administrative searches of businesses 
1. Rule: no warrant/no suspicion (with caveat) 
a. Police or other regulators can search without a warrant or suspicion of wrong doing 
b. The scope of the search needs to be defined and the owner needs to understand what is expected—based on statute, practices, polices that inspectors will search 
2. Rationale:
a. Closely regulated so expectation of privacy is less
3. Burger: D owned junkyard, police entered to inspect pursuant to law, asked to see D’s police book of cars and D did not have, officers then inspected the lot and found stolen cars
g. Consent
i. Rule: searches based on knowing, intelligent, and voluntary consent are reasonable if prosecution can meet its burden of demonstrating that D’s consent was voluntarily given under the totality of the circumstances
1. Voluntary: consent must be voluntary meaning absence of coercion 
2. Objective standard: objective person in that circumstances was coerced 
3. Knowledge of the right: voluntariness does not turn on whether D was told he had the right to consent, this is a factor to be considered in the totality of the circumstances (Bustamonte)
ii. Rationale:
1. May be the only way to get some evidence 
2. If forced to get judicial approval will waste resources and lead to embarrassment, less intrusive then other invasions of privacy 
3. Individuals should know and exercise their rights
iii. Co-occupants 
1. Rule: if two people occupy a home and both are home at the time of the search, BOTH must consent for the search to be valid 
a. If one says yes and the other no, consent is not valid (Randolph)
i. Court puts themselves in the position of a social guest, if wife says yes and husband no a guest would not feel comfortable entering—social expecations 
b. But if one says yes and the other occupant is not home this is valid 
c. Can give consent for common areas, but not for Ds room 
2. If someone pretends to be Ds roommate and consents as long as a reasonable officer would believe this person has authority, there is apparent authority
3. Landlord owns building, built privacy belongs to who is living there
iv. Revoking consent
1. Randolph: wife revoked consent, court never addressed the issue of whether this is effective but court has assumed overtime you can revoke consent 
2. There is strong dicta that if you revoke consent as officers open a drawer this would amount to reasonable suspicion 
v. Schneckloth v. Bustamonte: routine car stop, 6 men in the car and only one with ID, officer asked driver if he could search the car and he agreed, officer found three checks that had been stolen on the back seat
vi. Drayton: routine bus stop, two officers stationed at front and back while other officer walked the aisle, officers did not inform passengers they could leave/decline, two Ds sitting next to each other who agreed to have their luggage searched and did not turn up contraband, officer noticed baggy clothes in warm weather so asked D if he would check his person, D agreed and drugs were found, officers were in a place they were constitutionally allowed to be, probably can’t use wingspan to search D after accomplice arrested b/c searches of person or different than containers, more intrusive 
1. Court assumes having more people around makes an individual more comfortable, also assumes having uniform holstered side arms makes you more comfortable than less 
vii. GA v. Randolph: Scott and Janet Randolph separated, after domestic dispute Scott took their soon away, officers came to home and Janet said he was a cocaine user, Scott returned and denied, Janet went into the house with an officer, officer asked permission to search and Scott said no and Janet refused, court says consent is not based on property rules but informed by them 
h. Probation and Parole Searches (a form of universal consent)
i. Overview
1. As a condition of release, Ds agree to search at anytime 
2. Most paroles/those on probation must sign a form informing of consent 
3. Court has never decided suspicionless search without condition b/c most jurisdictions adopt condition 
ii. Probation Rule: for probation purposes, reasonable suspicion is sufficient to justify a warrantless search (Knights) 
1. Rationale: D is still under authority of gov, substantially reduced expectation of privacy, gov interest in high enough that reasonable suspicion is enough 
iii. Parole Rule: No suspicion is required to search parolees
1. Rationale: parole is like prison but in a different place, substantially reduced expectation of privacy and Ds told of this
2. Difference from other special needs: officers have discretion to search paroles with no suspicion needed
a. Safeguard: in CA state law prohibits using parole/probation to harass in a discriminatory manner 
iv. US v. Knights: D on parole, committed acts of vandalism against power company, officer searched D’s apt without warrant and search showed detonation, ammunition, etc.
i. Inventory Searches 
i. Rule: No warrant/probable cause necessary to perform a routine inventory search of cars or persons property—allowed if done pursuant to a practice that the police will search, done mostly for liability purposes 
1. Scope: 
a. If police have a police notifying search of locked containers they can do so 
b. Police must allow Ds the opportunity to let someone else take their car/property when arrested but if there is no one there to pick it up the police can take control of and perform an inventory search 
2. Rationale: officers want to protect against someone stealing individual’s property and protect themselves if someone claims their property is gone (different purpose than searching for contraband)—look at police force purpose and not individual officer 
a. Protect property 
b. Protect against suits 
ii. SD v. Opperman: D parked his car in a restricted zone, given ticket then towed, officers unlocked car and inventoried and found MJ, officers searched b/c they saw watch on the floor they wanted to protect 
iii. IL v. Lafayette: D arrested with bag, inventory the bag to keep track of property so no one claims its stole
5. Degrees of intrusiveness
a. The more intrusive the more suspicion needed, the more comfortable a court will feel with a judicial officer signing off 
i. Medical procedure to remove a bullet without substantial benefit is too intrusive even with warrant/probable cause
ii. Some procedures violate DP (stomach pumping) 
b. Circumstances for how a search/seizures is performed informs if something is reasonable 
i. Plain view	Frisk	“full” search (pockets/drawers)	Strip search 	Medical procedures 

Question		Investigatory stop 	Full custodial arrest

Cases:
· Payton v. NY:
· NY law allowed police to enter without a warrant and with force if necessary to make routine felony arrest, officer assembled enough info to have probable cause to believe D murdered gas station manager, 6 officers when to D’s home to arrest without a warrant, knocked and no response so used crow bars to enter, seized shell casing admitted into evidence
· Court upset not b/c of general warrant but b/c no warrant, police had plenty of time to get a warrant but didn’t—highest standard for warrant/probable cause 
· Horton v. CA: 
· V attacked in home and coins stolen, officer had probable cause to search D’s home for items taken and weapon used, warrant authorized search for proceeds of crime only, officer searched home and didn’t find stolen property but found weapons and coin club brochure, court reinforces plain view, similar to Katz—disclosure to the public, if in plain view you disclosure to anyone in the house
· Probable cause still required, officer saw evidence described by V and known to be used in particular crime

FIFTH AMENDMENT: No person shall be a compelled to be a W against himself
1. Text 
a. No person shall be compelled in any criminal case to be a witness against himself 
2. Meaning of the core right
a. Person 
i. Does not apply to businesses 
b. Must be possibility of criminal liability 
i. Doesn’t require a case be formally filed, only the possibility of criminal liability 
ii. In a civil suit no protection against statements that could lead to civil liability 
iii. 5th does not apply if you have been immunized b/c statements can’t be used in a criminal trial 
c. Witness v. self 
i. Whether evidence is testimonial or communicative in nature (Schmerber)
1. Includes lie detector test and testing to determine if guilty based on physiological response 
2. Must be a W against yourself, doesn’t apply to being a W against others by maybe 14th problem 
ii. Does not included 
1. Fingerprints 
2. Line ups
3. Appearing in court
4. Signature 
5. Blood sample (Schmerber)
iii. Rationale
1. 5th prevents forced confessions which aren’t reliable
2. Things such as fingerprints, take a photo, giving a name have no concern they aren’t reliable 
3. 5th provides a safeguard against what is in someone’s mind and their personal moral decision to confess, these issues are implicated with fingerprints 
d. Compulsion 
i. Rule:
1. Is confession voluntary in totality of the circumstances?
2. Was D’s free will was overborne?
a. Test: Would a RP feel his or her will was overborne
i. Unclear how individualized the test is, Connelly is a guidepost
ii. We know its at least important to mention individualized characteristics but court does not state if these are dispositive 
b. Won’t require a D to be informed about their right, but consider in totality of the circumstances like Bustamonte)
ii. Scale 
1. Compulsion: lynching and whipping
a. Brown v. Mississippi: Ds indicted for murder, confession produced by torture, beating and hanged by a rope, officers told Ds that if they changed their story they would be tortured again, confessions were clearly compelled and unreliable, this is what the 5th is concerned with  
2. Compulsion: taking kids away
a. Lynching v IL: D suspected of making drug sale to informant, officers went into apartment with informant and D argued she was actually repaying a loan, officers told her she would have her kids and welfare taken away if arrested and that if she cooperated she wouldn’t be prosecuted, D said she would say anything they wanted to keep her kids and officers told her she must admit to selling drugs
i. Evidence unreliable b/c circumstances designed to coerce the confession
3. Compulsion: multiple factors
a. Spano v. NY: D was 25 yr old immigrant with only jr high school education, V had been beating up on D and kicked him in the head, D went home got a gun and killed V, D told his friend of 8 yrs and an officer that he was confused from beating and didn’t know what he was doing when he shot V, D gave himself up and attorney advised not to talk to officers, officers questioned until after 1am, denied attorney then his friend lied and said he would be in trouble and fired and couldn’t support his kids, D then confessed at 3:30 am 
i. Totality of the circumstances: 8 hours of questioning at night, friend told him his job was in jeopardy, D is foreign born, only graduated from jr high school, record of emotional instability, subjected to leading questioning by skilled prosecutor, questioned by many men, fatigued and request for an attorney ignored 
4. No compulsion: police lie
a. Frazier v. Cupp: D arrested at 4 pm, questioned for under 2 hrs, confessed by 6pm, officer advised of right to an attorney and right to remain silent, officer acted sympathetic placing blame on V for making homosexual advances, officer told D his friend already confessed when he hadn’t, D says I need an att and officer says you can’t be in any more trouble than you are right now
i. Totality of circumstances: knew rights, average intelligence, short duration, the lie is relevant but not determinative
ii. Lies will rarely be enough alone to find confession was compelled—5th is only concerned with compulsion, doesn’t require fairness 
1. Exception: officer pretends to be defense attorney 
5. No compulsion: Mental Illness
a. Rule: coercive police activity is required to finding a 5th violation, police need to have done something in order prohibit introducing in court 
b. Connelly: officer approached by D who confessed to a murder, officer advised of right to remain silent/att but D wanted to talk, after confessing D became disoriented and taken to hospital, D diagnosed with schizophrenia, in psychotic state when he confessed and off of medication, D argued he was compelled by voices to confess or kill himself, court finds no 5th violation
c. Rationale:
i. D argues free will was overborne by a mental disorder, but no police compulsion—text doesn’t state whether gov action is required, but no inconceivable that shall be compelled is by anything or anyone
ii. But even if coerced by mental illness/other you can cross examine and introduce past behavior at trial, the accuracy can be tested while on the stand 
1. This is not true of other compelled confessions b/c fight with police will be he said she said and not about accuracy 
iii. Court does not want to get into subjective mindset and litigation of D
iv. Can’t deter future violations b/c officer did nothing wrong—advised of rights
iii. Degrees of compulsion 
	Early disclosure of D’s vol statements
	Lying alone
	Spano: length, exhaustion, close friend, deception
	“We’ll take your kids and welfare away”
	Use of statements gained by physical abuse





iv. Police May:
1. Deceive
2. Make false promises o consideration (e.g., telling the defendant that a few years will be taken off the sentence)
3. Overstate evidence (“We found your prints at the scene” when they really didn’t ) 
4. Overstate consequences (“You’re going to have the book thrown at you”)
5. Present false documentary evidence (e.g., false DNA results)

Cases:
· Schmerber v. CA:
· D convicted of a DUE< arrested in a hospital while receiving treatment for car accident, hospital took blood sample at direction officer, D objected on ground that he refused to consent to the test
· 4th issue—taking blood not as intrusive as Rochin, more reasonable given the need so not going to demand extra requirement of getting a warrant, exception to warrant is search incident to arrest and exigent circumstances b/c blood alcohol level will change 
· Williams v. FL:
· D sought an order to be excused from complying with FL discovery rule that requires D, on written notice by gov, to give pretrial notice if an alibi and info regarding location and names and addresses of alibis 
· Names and addresses not testimonial b/c not the same as making incriminating statements, not compelled b/c D doesn’t’ have to claim an alibi but is choosing to, 5th concerned about reliability of evidence and this furthers the truth telling function, D would have to disclose anyway 

FIFTH AMENDMENT: Miranda—a prophylactic rule
1. Overview 
a. In addition to the 5th there is a further level of constitutional like requirements that apply only in custody b/c of special concern of interrogation in custodial context—custody is inherently coercive and requires extra protection
b. Warning s must be made before interrogation, but if no one interrogates you don’t have to warn when arrested
c. Not a condition of an arrest, part of interrogation once an individual has been place in custody 
2. Background 
a. Opinion written by Chief Justice Warren who was a DA and saw police tactics 
b. Reaction to past and modern practices done in secrecy 
i. Isolated nature of confessions is important for the court 
c. Police will do whatever it takes to make a D confess, court is not worried about rogue cops b/c you can’t do anything about these officers, court is worried about officers who follow manual 
i. Attempt to get Miranda protection built into manual 
d. Miranda also requires officers to recognize 5th rights which shows Ds they can enforce and won’t be coerced 
e. Influenced by Milgram experients/WWII and individuals doing horrible things when compelled 
3. Policy
a. Arguments for 
i. Ensure Ds are aware of rights under the 5th 
ii. Preserver right against compelled self-incrimination 
iii. Robust deterrence to coercion upfront 
iv. Voluntary under totality of the circumstances is of little guidance to police b/c case specific, and only clear that physical abuse is absolutely prohibited
v. Need to tell D about right to remain silent, b/c when asked by police D feels compelled to answer and answering acts as consent—but consent should be informed 
1. Different form of consent from other crim pro protections 
vi. Counsel gives another person in the room to help D decide which removes compulsion and makes decision informed 
vii. Psychological pressures just as effective on innocent as guilty 
b. Arguments against
i. Feels like legislating b/c broad rules that go beyond facts of the case
ii. DP and 5th is enough 
iii. No constitutionally required 
iv. Criminals goes free 
v. If people commonly hear, looses meaning 
vi. Harmful to Ds b/c far fewer courts find confessions involuntary when warnings, assume when you are read your rights and no physical harm everything is voluntary, less like to determine involuntary with psychological pressure 
4. Miranda as a constitutional rule 
a. Constitutional aura around Miranda, but unclear if required by constitution 
i. If you violate Miranda you cannot use subsequent confession
ii. But cannot get civil damages for confession given in the absence of Miranda 
iii. Warren said legislature can pass their own version if as effective 
b. Congressional reaction to Miranda
i. 18 USC 3501
1. Only applied to Fed prosecutions
2. Determined voluntariness in the totality of the circumstances
3. Congress wasn’t disagreeing with 5th interpretation, but Miranda prophylactic rules
4. Statute unused for 40 years, DOJ thought was unconstitutional, 4th circuit asked for brief b/c unsure if law should be applied, case then goes to the Supreme court 
c. Dickerson v. US: 18 USC 3501 required admissibility of statements to turn on whether or not they were voluntary
5. Miranda short
a. First step 
i. Custodial interrogation 
ii. Adequate warnings
iii. Waiver 
iv. Invocation 
v. Violations result in exclusion 
b. Second step
i. Was there compelled self-incrimination
1. Lack of coercion 
6. Two step analysis 
a. Miranda
i. Custodial interrogation
1. Overview
a. The need for Miranda warnings are trigged by custodial interrogation 
2. Custody 
a. Rule: Would a RP in D’s situation not feel free to leave or subject to police authority?
i. Turns on totality of the circumstances
1. How long you are stopped, how many officers, whether you know you are free to leave 
ii. Objective determination
1. Court rarely considers individual characteristics 
2. Exception: Objective indication of age can factor into whether D was in custody or not (JDB)—would a reasonable 13 yr old fee free to leave?
a. Unclear if this would include RP 18 yr old or RP 35 yr old, JDB dissent argued slippery slope, not clear if language in Spano about D being an immigrant and young meant more than we thought 
b. If presented with question must assess if more like JDB or more like cases where they won’t consider individualized characteristics, keep in mind all courts treat children differently in tort/contract
c. Unclear if age also factors into waiver considerations—talk about why you would or would not want individualized and remember even Justice Marshall sees value of confessions and there is a thumb on the scale for officers—balance need for v. social costs 
iii. Application:
1. Not free to leave subject to police authority
a. No matter where you are in custody (Orozco)
i. Even if D is in his own home 
b. No mater what crime (Berkemer)
i. Once in custody must be given warnings, even if in custody for a Misdemeanor (Berkemer)
ii. Similar to Atwater, can arrest for any crime and must Mirandize for any crime once in custodial interrogation 
c. Unclear how individualized (JDB)
i. At least objective indication of age
d. But not if you’re just talking to the police (Mathiason)
i. Courts like the ability to have confessions and will give officers the benefit of the doubt
ii. If custody is close call, court may tend to give officers the benefit of the dbout 
e. But not for short encounters like Terry (McCarty
b. Terry stops
i. Rule: for Miranda purposes a Terry stop is not custody and Miranda warnings are not required (McCarty)
1. Once Terry stop turns into an arrest then Miranda warnings are required 
ii. Rationale:
1. Not free to leave, but not entirely at the mercy of the police
2. Short and brief stop, not in isolated room for long period of time, out in public (sort of) 
3. Doesn’t feel like the circumstances that prompted Miranda 
3. Interrogation 
a. Rule: An interrogation includes both express questioning and any words or actions that the police know are reasonably likely to elicit an incriminating response for the suspect (Innis)
i. RI v. Innis: D killed taxi driver and discarded shotgun, officers arrested and had a conversation that they were worried a child at a school for the disabled would find the gun, D then told the officers where to find the weapon, court finds not interrogation b/c short period of time, no one to know D was susceptible to an appeal to the conscience, conversation was a few offhand remarks, doesn’t feel like real coercion b/c no closed room police station after several hours of interrogation 
ii. Warnings
1. Required warnings 
a. Right to remain silent
b. Statements can and will be used in court
c. Right to consult attorney before questioning 
Right to presence of attorney during questioning 
d. If indigent, lawyer appointed to represent you 
2. If warnings are not given 
a. Creates irrebuttable presumption that the state is involuntary 
3. Content 
a. No magic words required 
b. Duckworth v. Eagan: D contact police and reported dead woman on the beach, officers took D to beach and woman was alive and said “why did you stab me”, D told officers they had been attacked, D latter agreed to questioning, D read wavier that included the statement that an attorney would be appointed if and when you go to court, D then signed waiver which did not included this statement and confessed, 
i. Problem: “we have no way of giving you a attorney but one will be appointed if you wish, if and when you go to court”
1. Warnings didn’t tell D he would get an attorney before interrogation, seemed like D could get an attorney for interrogation if he could pay for one, but would only be appointed attorney if went to court—but court finds warnings are adequate 
iii. Voluntary, knowing, intelligent waiver
1. General
a. Suspect must waive their Miranda rights before police can question 
b. Burden is on the gov to show D waived your rights, otherwise court assumes D was compelled 
c. Always ask first if D waived their rights
2. Rationale
a. Court requires some indication an individual has actual consented b/c otherwise we are afraid law enforcement will coerce D into talking and the point of Miranda is to establish a buffer so that D only talks when voluntary 
3. Rule: A statement must not be coerced (freely given) AND the waiver must be made with full awareness of the right and consequences of relinquishment 
a. Knowing only includes knowing the Miranda warnings, Miranda doesn’t require D knowing things happening outside of the interrogation—need not be told a lawyer is waiting to see D
i. Moran v. Burbaine: D arrested in connection with murder of woman, D given Miranda, sister then hires counsel for D, officers told counsel they wouldn’t question, the officers then interrogate, D waives rights and confesses, court found not DP violation—doesn’t shock the conscience 
1. Rationale: doesn’t change D’s interaction with the police and doesn’t change coercion 
b. Types of waiver
i. Express: signed a form that explicitly says I understand rights and waive my right to an att/silence
ii. Implied waiver (Thompkins): as long as D understands his right, a course of conduct indicating D wishes to relinquish that right can constitute a waiver (mere silence is not enough, must understand)
1. Course of conduct in totality of the circumstances can indicate waiver 
a. D understood right and agreed to talk, refused to sign waiver
i. NC v. Butler: D robbed case station, agent took D to FBI officer and was given an advice of rights form, asked if he understood and then asked to sign, D said he understood but refused to sign, D then said he would talk with police, D did not ask for counsel or attempt to stop the questioning, D seemed to waive right to remain silent more than attorney, D never said “I waive” but court said his course of conduct in totality of the circumstances could indicate waiver
b. Mere silence isn’t enough to waive, but if D answers questions after 3 hours of questioning, actually understands their rights, and was not coerced this can indicate waiver (if D doesn’t understand or asks for an attorney no waiver)—D agrees to talk at some point understand rights can amount to a waiver
c. D must remain silent or unambiguously invoke the right 
i. Thompkins: D was in custodial interrogation, officer asked D to read Miranda out loud to ensure he understood English, officer then read full warnings and asked D to sign a waiver, D declined, officer then began interrogating and D never said he wanted to remain silent or wanted an attorney, the officer then asked “do you pray to god to forgive you for shooting that boy” and D said yes
ii. D never says “I will talk to you” but never signs waiver, he indicated he would talk by giving one word response after 3 hours of questioning
4. Wavier summary:
a. No waiver: statements can’t be used
b. Clear waiver: statements can be used
i. Waiver is not eternal, D can invoke rights—particularly if questioning becomes coercive 
c. Ambiguous waiver: Thompkins treat ambiguous waivers like they are clear waivers (refused to sign waiver, then answered a few questions after mostly silence)
iv. Questioning stops if invocation of the right 
1. General
a. Cannot use the fact that someone invoked at trial 
b. Once a D invokes questioning must cease, if it continues and D confesses then statements can’t be used 
c. Clear invocation must be “I want an attorney/I invoke my right to remain silence”
i. Silence alone could be I don’t want to talk, I don’t know what I want
2. Ambiguous invocation: Invocation must be unambiguous, if a waiver is ambiguous police an continue questioning and are not required to clarify the ambiguous invocation 
a. Rationale: different balance on the scale b/n including and excluding reliable information, Davis court doesn’t like the fact that Miranda keeps out reliable confessions 
b. Davis v. US: D beat V after V lost pool game and refused to pay, officer interviewed D and gave him his Miranda rights, he waived orally and in writing, D then says “Maybe I should talk to a lawyer” then says “No I’m not asking for a lawyer”, officer read rights again and an hour later D asked for a lawyer and questioning stopped 
3. Invoking right to remain silent: 
a. Rule: Officers may re-engage a D who invokes the right to remain silence so long as the officers demonstrate the request was scrupulously honored
i. Was the right to cut off questioning honored?
1. Scrupulously honored is determined in the totality of the circumstances
a. Significant time, fresh warnings, different crime, change of location 
2. Not essential the questioning be about a different crime—this is merely a factor 
3. If enough time passes and D shows his rights are honored and fresh warnings given then can question about the same crime 
ii. Application:
1. Mosely—2 hour break was enough 
2. 60 seconds not enough, 20 hours more than enough—must consider in the totality 
3. If officers keep questioning in 1 hour cycles this is not scrupulously honored 
iii. MI v. Mosely: D arrested for robbery, given Miranda and signs waiver, D then invokes and questioning stops, D sits in jail for 2 hours, different officer questions about another crime and reads Miranda and D waives and confesses, court allows statement b/c right to remain silence was honored, significant passage of time, fresh warnings given 
4. Invoking the right to an attorney:
a. Rule: In order to re-engage and waive a D who has invoked his right to an attorney 
i. D must re-initiate the interaction with police and can waive after initial invocation (Edwards) OR 
1. Even if D has spoken with an attorney (but attorney is not present at second interrogation) court will presume D still needs help so D must initiate 
ii. Police must wait until 14 day period passes and D can waive after initial invocation (Shatzer) OR
1. Unclear if 2 weeks can be in custody or not
2. For Shatzer prison was normal life
iii. Attorney must be present at the second interrogation 
b. Rationale for extra protection:
i. Invoking the right to an attorney means the D needs help
ii. If someone invokes the right to remain silence they can change their mind on their own uncovered, but if someone needs help they need to consult an attorney before changing their mind
iii. The right to an attorney requires a second layer or prophylactic b/c D needs to demonstrate he changed his mind on his own 
iv. 2 weeks balances D’s right and law enforcement and creates a bright light rule to avoid constant litigation 
c. Edwards v. AZ: D charged with robbery and arrested, given Miranda and waived, after being questioned D asks for an attorney, questioning stops and D taken to jail, the next morning D asks to talk with police, officers given Miranda and D waivers and confesses, D re-initiate interaction so court allowed confession 
d. MD v. Shatzer: D in custody, given rights interrogated, invocation, 2 ½ years later D given warnings, waiver, interrogation and confession, court says 2 ½ years is significant cooling period and pressure will have diffused,  breaks the change b/n the last invocation and new interrogation, opportunity to return to normal life (even if prison is normal life) 
5. Does it matter if waiver is express or implied after invocation?
a. The more D officers the more the court will feel ok, if D is hesitant that may impact whether the court will accept the waiver
b. The purpose of Miranda is to guard against coercion, so the more it feels coerced the less happy the court will be 
v. Violations results in exclusion of statement 
1. Violations of Miranda create a irrebuttable presumption that the answer was unconstitutionally coerced and the information should be excluded 
2. Exception:
a. Statements obtained in violation of Miranda are admissible to impeach (Harris)
i. Harrs v. NY: D on trial for selling drugs, statement taken in violation of Miranda, on the stand D claimed he sold baking powder, on cross the gov asked what he said to the officers after arrest and D stated he could not remember
b. Rationale
i. Miranda is a prophylactic rule and the confession may be reliable, rather than allow the D to corrupt the truth seeking process the gov can use the statements to impeach 
ii. What about core 5th violations?  No cases has addressed yet 
b. Compelled self-incrimination 
i. Lack of coercion 
1. If D properly waives Miranda must still determine if statements were unconstitutionally compelled
c. 14th DP violation 
i. Always consider if the gov action shocks the conscious 
7. Exceptions
a. No Miranda required if
i. Not in custodial interrogation 
ii. Short encounter like Terry (McCarty)
iii. Undercover officers (Perkins)
1. Rationale
a. Undercover officers would be impeded if they mad to Mirandize—how could you Mirandize in this context
b. D doesn’t perceive official coercion b/c the officer is not acting as a state actor 
c. To D this feels like private activity and not the weight of the state 
d. Note: court likely would have taken different view of undercover officer actually threatened, 
e. Counter: prison is violent and D may admit to acts to protect his own life and safety—but you can test false confessions at trial by cross examination and have other prisoners testify that D often lied, put experts up to show pressure 
2. IL v. Perkins: inmate told police he learned about murder from fellow inmate, officer went undercover as inmate and asked D if he had ever killed someone and D described crime in detail, D is in custody b/c in prison but not interrogation b/c not same Miranda concerns 
iv. If public safety emergency 
1. Rule: as long as there is a reasonable concern for the public safety emergency do not need to give Miranda warnings—must be something in the area that is going to hurt someone right now (Quarles)
a. Largely interpreted by lower courts to deal with gun type situation—something bad in public area and D knows where it is 
b. If officers delay to the point the public emergency passes then exception will not apply 
2. Rationale:
a. If officers give D warnings he may not tell police and the cost to society is too high 
b. Note: NY state court found no emergency in Quarles b/c no one else in store, 4 cops looking for gun, only saving time 
3. NY v. Quarles: V tells officers D raped her and is in the supermarket with a gun, officers go to the market and see D, D runs toward back of store then surrenders, officers handcuff and frisk and find empty holster, officer asks where gun is without Miranda warning and D tells the officers where the gun is 
v. If necessary for booking (Muniz)
1. D is in custodial interrogation, but not worried about booking questions such as name, address, etc. 
b. Even if exception to Miranda must ask if there was compelled self-incrimination 
i. Lack of coercion 

Cases:
· Miranda v. AZ: 
· Several cases before the court, in ach the D was questioned by officers or prosecuting attorney in a room cut off to outside world
· In none of these cases was D given full and effective warning of rights at outside of interrogation, all resulted in confessions
· Common features: inccomunicado interrogations, police dominated atmosphere, self-incrimination without full warnings of rights 
· Orozco v. TX: 
· Police entered D’s home at 4am and surrounded him.  Court held D was in custody in his own home b/c he would not have felt free to leave. 
· OR v. Mathiason: 
· V identified D as possible robber, officer left card for D, D called officer and came in for questioning, door closed, D was told he wasn’t under arrest, officer told D he suspected he committed the crime
· D admitted to taking the property 5 minutes later, officer then gave Miranda warnings and took full confession, some coercion but all police interrogation is coercive
· Court held D was not in custody
· JDB: 
· D was 13 year old student in middle school, removed from class by officer and taken to closed door conference room and questioned, no one informed his parents, questioned by officer and principle with door closed, not read Miranda rights or informed he was free to go, officers questioned about crime and then D confessed 
· Court held objective indication of age can determine whether someone is in custody or not
· Berkermer v. McCarty:
· D swerving all over road, officer pulled over and asked to get out of car
· D had difficulty standing and officer determined D would be charged, then performed sobriety test and D failed
· Officer then asked if D was under the influence and D said he had two beers, D was then arrested and taken to jail
· At jail D was given test to determine blood alcohol level and also asked if he was under the influence and D said yes, no Miranda was given 

SIXTH AMENDMENT: The right to counsel
1. Purpose
a. Acknowledging limitation of juries and sorting reliable and unreliable evidence—keeping unreliable out
i. Requires specialized training to ensure procedural and substantive rules are followed and D is fairly convicted
b. Preventing prosecution from overstepping authority or prosecuting crimes that don’t exist 
c. Fair play—gov has lawyers to prosecute you, D should have an attorney 
d. In order for the right to being meaningful the right must attached during the critical period before trial, the day of is not good enough (Powell) 
2. Two conceptions of the right 
a. Lawyer as a shield 
i. Once indicted everything important goes through the lawyer b/c lawyer is a shield b/n state and D, need mitigating layer b/n D and the gov 
b. Lawyer to help with “legal stuff” 
i. Lawyer helps D with legal issues laymen cannot do on their own, counsel is for legal issues and protect against legal wrongs that particular Ds may or may not have the capacity to recognize as wrong
c. Application 
i. Williams
1. Lawyer as a shield: lawyer could negotiate terms by which he gives the officers information 
2. Lawyer helps with “legal stuff”: issue in this case is really a matter of coercion, the 5th protects against coercion so no 6th problem 
ii. Willams: D given Christian burial speech, designed to elicit incriminating information b/c officers knew D was particularly religious, used in isolation, officer admitted they were trying to get information from D, note William was decided before Cobb, D was arrested on abduction but not murder charges, D questioned about murder so right shouldn’t attach
3. Rule
a. In all criminal prosecutions the accused shall have the right to have the assistance of counsel in his defense 
i. Right to counsel in all prosecutions (Powell)
1. Gov cannot interfere with your right to bring your own counsel 
ii. Right to have counsel appointed if prison term even if misdemeanor (Argersinger) 
1. Fines, probation, suspected sentence—no counsel 
a. Practically courts don’t wait until sentencing to appoint an attorney, attorney is appointed at the outset based on what the prosecution wants to pursue (fine or imprisonment)
iii. Right attaches upon initiation of adversarial proceeding 
1. Weight of prosecution has been brought against you
a. Look for arraignment, indictment/complaint, preliminary hearing, D brought before a judge 
2. Right does not attach if just investigation—too expensive and would hinder investigation to appoint every time a D is suspected
iv. Right is offense specific (Cobb)
1. Rule: the 6th right to counsel is offense specific, so police may elicit information regard an offense other than the one for which the D is charged
2. Texas v. Cobb (Rehnquist 2001) Murder/burglary.  D confessed to burglary and was formally charged.  With D’s permission, po questioned D about the murders, which he denied.  While out on bond, D was taken back into custody, Mirandized, and questioned again about the murders.  D confessed. Court holds “different” offense decided by Blockburger (separate elements).  Problem: This allows police initially only to charge someone with one crime (although suspected for other more serious crimes) and interrogate outside the presence of counsel.
v. Right to counsel at all “critical stages” (events—no free floating right to counsel, only at critical stages) (Rothgery)
1. Critical stage test 
a. Is counsel necessary to preserve the right to a fair trial?
i. Will the stage impact the trial 
b. Is there a trial like confrontation?
2. Includes
a. Interrogation even if not in custody (Massiah), lineup (Wade)
b. But no photo array (Ash), bail hearing ? (possible doesn’t attached, used to determine if set free but not impacting prosecution) (Rothgery)
3. Interrogation—deliberately eliciting incriminating statements in the absence of counsel, not limited to custodial interrogation (Massiah) 
a. Designed to deliberately elicit information is determined in totality of the circumstances—usually requires gov talking to someone, doesn’t apply to private actions that don’t involve the prosecution 
i. Massiah v. US: D arrested and indicted for selling drugs, friend agreed to have go install radio in car and had a long conversation with D about the crime and D made incriminating statements, no 4th problem b/c no objective expectation of privacy (must choose your friends), no 5th problem b/c not in custody, 6th problem b/c adversarial proceeding has started and interrogation is a critical stage of the prosecution 
b. Jail house informants: cannot initiate conversations or ask questions (Henry) but may listen and keep ears open (Kuhlman) 
i. Henry: D arrested in connection with robbery and held in city jail, gov contacted Nichols to act as a confidential informant who was paid, Nichols reported he engaged in a conversation with D and D told him about the robbery, no 4th concern b/c pick your friends, no 5th concern b/c not the type of custody we’re worried about (Perkins) and no coercion, but prosecution has started and gov took actions to deliberately elicit incriminating information 
ii. Kuhlmann: D arraigned for robbery sent to jail, Lee a police informant listned to D’s conversations and reported to gov, gov instructed not to ask questions and just listen, D told Lee about the crime and trial court found Lee merely listened and did not ask questions, Lee was not deliberately eliciting incriminating statements b/c just listening 
4. Identification 
a. General
i. No 4th issue b/c not a search 
ii. No 5th b/c not testimonial 
b. Line-ups: D has a 6th right to counsel for post-indictment lineups (counsel as shield/advocate) (Wade)
i. In court IDs after an improper lineup 
1. If post-indictment lineup has been conducted in violation of 6th right an in court ID may be included IF
2. The gov can show by clear and convincing evidence the ID was based on something other than the tainted ID 
ii. Rationale: lineups can’t be reconstructed at trial, D can’t test themselves with their own experts like you can with forensic evidence b/c lineups are time sensitive and once a W picks out a D they are reluctant to change their mind, hard to recreate in a way that doesn’t compound the original misidentification
1. Wade: D arrested for robbery and indicted, D had counsel, 15 days later D put in lineup without notification to counsel, bank employees identified D, at trial employees again ID D as the robber, the prior lineup was then elicited form both on cross, D moved for acquittal b/c counsel was not present at the lineup, no 5th issue b/c not testimonial in nature, 6th issues b/c prosecution has begun 
iii. Pre-charge IDs: no 6th right to counsel for pre-indictment lineups—if the ID is really bad D can aruge DP 
1. Kirby: V reported two men robbed him, officer stopped and asked for ID and D took out wallet and had V’s social security card, D tried to argue it was fake but officer arrested, officer then brought V to the police station to a room where D was seated and V ID as the robber, no lawyers present, D did not ask for representation, nor was D advised of right to counsel 
c. Photo IDs: no right to counsel for photo-spreads and single-photo IDs, even post charges (counsel as “legal stuff”) 
i. Rationale:
1. D can replicate the photo lineup and show photos in court
2. D isn’t present so attorney can’t interpose themselves b/n police and D
a. Hard to offer assistances if D isn’t there and D still has all his rights 
3. Not a trial like confrontation 
ii. Ash: two Ds robbed a bank, gov informant told gov his discussed robbery with D, agent then showed informant 5 mug shots all the same age/height/weight to D, D was not custody nor had he been charged, D then indicted and gov used photo display to determine whether Ws at bank could make in-court ID
1. First photo ID no problem b/c no indictment 
2. Photos after indictment also no problem b/c not a critical stage 
d. DP violations and identification 
i. General
1. Protects against evidence that is inherently and extremely unreliable—not “I couldn’t see well”
2. Gov action that creates such a high risk of unreliable ID that a jury should not even be able to consider, shocks the conscious  to put forward
ii. Test to determine DP violation 
1. Was the procedure suggestive?
2. Was the ID nevertheless reliable under the totality of the circumstances?
a. If reliable even though suggestive let in b/c otherwise guilty go free 
b. Special role for police b/c trained to ID, but may not be the case for lay W (Braithwaite) 
iii. Braithwaite: officer went undercover to purchase drugs observed D 12-18 inches away for 5-7 minutes, officer then went to police station where another officer suspected who the seller may be and showed him a picture, the undercover officer observed for a few minutes and ID D as the seller 
iv. Stovall: D brought in handcuffs to hospital and asked V if D was assailant and court said the issue is reliability which is determined in the totality of the circumstances, not much else that could be done b/c V couldn’t be brought to hospital and if she dies gov looses key evidence 
v. Biggers: D shown to V of rape, court didn’t like that its suggestive but its reliable in totality of the circumstances 
4. Waiver
a. Rule:
i. Waiver is valid, unless prior in-custody invocation 
1. In custody same rules as Miranda use Edwards/Shatzer
a. If right is invoked
i. D must reinitiates or police wait 14 days 
1. Worried police will interfere with right to counsel once invoked
b. Otherwise understanding plus conduct (Thompkins)
i. If no invocation D never made initial choice to have an attorney, no reason to believe waiver was involuntary if you haven’t invoked your right 
2. Outside of custody knowing, intelligent, voluntary in totality of the circumstances
a. D doesn’t have to be given Miranda to be valid, this is one factor in the totality of the circumstance 
b. No longer concerned about coercion
3. Rationale: 
a. Court won’t import ABA ethical rules and expand to police—the 6th doesn’t codify legal ethics, not worried about people who aren’t lawyers talking to people who aren’t lawyers when not in custody b/c D can walk away
b. Retreat from high water mark in the 60s
c. Lawyers help with legal questions and if no coercion and no legal questions court isn’t worried about D 
d. Rights are operate together not separately  
b. Montejo v. LA: D arrested and waived Miranda rights and interrogated and confessed, D brought before judge for preliminary hearing and appointed counsel, two officers then visited D in prison and requested he accompany them on an excursion to find murder weapon, D read Miranda rights and agreed to go along and wrote inculpatory letter of apology to V’s widow, letter used at trial 

Cases:
· Powell v. AL:
· Black Ds charged with rape of two white girls, Ds did not have counsel, each tired in a single day and sentenced to death, town was hostile and Ds were illiterate, and away from their friends and family
· Ds had been given attorney day of trial and court holds this is insufficient b/c Ds were deprived of aid in the critical period before trial 
· Established right to counsel against the states 
· Gideon v. Wainwright:
· D charged with breaking and entering, court would only appoint counsel for a capitol offense, D conducted his own defense and was found guilty, D filed habeas petition 
· Court decides the 6th applies in all of its force against the states—the 6th requires the states to allow D to hire counsel an have one appointed if D can’t afford 
· Argersinger v. Hamlin:
· D was indigent and charged with carrying a weapon, punishable by 6 months in prison, a $1000 fine or both
· D sentenced to 90 days in jail and argued he was deprived of counsel, court appoints counsel b/c he is facing a prison term 


FOURTEENTH AMENDMENT: Due Process—required in all gov action 
1. General
a. Even if there is (or is not) a 4th, 5th, or 6th violation state action must not violate the 14th 
b. Always consider if the activity at issue “shocks the conscience” 
2. Overview
a. 14th amendment prevents states/federal government from depriving any person of life, liberty, or property without due process of law 
b. Due process rights are fundamental rights, implicit in the concept of ordered liberty
c. Incorporated against the states (Rochin)
3. Test
a. Whether the proceedings violate DP turns on whether they shock the conscience (Rochin) 
i. Essentially a balancing test
b. Rochin: D suspected of selling drugs, police entered home and D swallowed to prevent the police from discovery, police forced a tube into D’s throat to bring up the pills 
4. Application—Medical procedures
a. Winston v. Lee: D robbed V, V shot back and police want to retrieve bullet from collar bone, court said this is unreasonable under 4th b/c too dangerous, more along the lines of pumping the stomach, if have to take out bullet anyway police can recover but court won’t force 
b. Berkermer: can give breathalyzer can be given once D’s been arrested as a search incident to arrest, can’t refuse consent once arrested 
5. SDP Right
a. Things so inherent in ordered liberty we can’t imagine the criminal justice system without
i. Material evidence
ii. Criminal conviction beyond reasonable doubt
iii. Stomach pumping 
iv. Suggestive identification 
v. Plea bargain promise—obligation to fulfill comes from the 14th 
b. The 14th can tell the states they have responsibilities some are in the bill of rights and some aren’t 
6. Constitutional protections
a. Main body of constitution/bill of rights			14th Amendment 



	Federal gov					        State gov 

WHOSE RIGHTS HAVE BEEN VIOLATED?  

STANDING: Limits on the exclusionary rule 
1. Standing
a. Rule: Only D whose constitutional rights have been violated can move to suppress evidence under the exclusionary rule, only the person who has a legitimate ownership in the object (house, car, bag) searched has standing
i. Results in multiple wrongdoings but only person has the possessory interest and can asset the exclusionary rule and may be the only person to bring a civil suit 
1. Ex: Pringle—D’s rights weren’t violated b/c didn’t own the car, convicted b/c confessed 
b. Rationale:
i. Related to property rights and expectation of privacy 
ii. No expectation of privacy b/c D claims the items/car/home wasn’t theirs
iii. No privacy interest in car that’s not yours (Rakas) 
1. If D has rented there is now a possessory interest 
iv. Not a property rights question, court is making an assessment based on what its willing to deem legitimate about what sorts of expectation a person has in space there in 
c. Standing to challenge search of homes
i. If your house is illegally searched, you have standing 
ii. Commercial visitors do not have a reasonable expectation of privacy in the home, cannot challenge search of the home (Carter)
iii. Overnight visitor has reasonable expectation of privacy (Olson) 
iv. You have standing to challenge the search of a hotel room
1. Closer call if rented room by the hour—need to analyze privacy expectation and standing issues 
d. Standing for passengers
i. Passenger does not have standing to contest the illegal search of the car if he does not have an ownership interest in the car (Rakas)
ii. Passenger has standing to contest the seizure of a car and the search of himself after the illegal seizure (Brendlin)
1. Stopping a car illegally violates everyone’s expectation, not about privacy in car but about inconvenience of the stop and expectation that car would be able to keep driving uninterrupted 
e. Rakas v. IL: officer pulled over car in connection with robbery, occupants ordered out of the car and officers searched the interior and found a box of rifle shells and a sawed off rifle, the officer then arrested the Ds, Ds sought exclusion and admitted they did not own the car and were simply passengers, they did not assert they owned the rifle or shells
f. Minn v. Carter: officers saw people putting white powder into bags through closed window bags, 2 Ds left the apartment and officers stopped and found handgun, Ds were arrested and car had cocaine, police then returned to the apartment and arrested owner of apartment pursuant to a warrant, Ds lived out of state and came to the apartment for the sole purpose of packaging cocaine, they had never been to the apartment before and were only there for 2 hours, Ds moved to suppress arguing the observation through the blinds was an unreasonable search in violation of the 4th 
i. Analysis: first time in apartment, business purpose only (like the avon lady, no reasonable expectation of privacy), short business trip, only 2 hours in the house 
2. Withholding of counsel info when you haven’t requested counsel 
a. D’s rights have not been violated when the police do not inform D of counsel he has not requested, and lie to counsel promising not to interrogate
b. Rationale: doesn’t change D’s interaction with the police and doesn’t change coercion 
3. Jury procedures
a. Need not be part of the protected class excluded to raise a Batson or fair cross section claim 
WHAT IS THE APPROPRIATE REMEDY?



THE EXCLUSIONARY RULE: A remedy for 4th violations and evidence that could be used at trial 
1. Exclusionary Rule:
a. If evidence is obtained unconstitutionally prohibits use of evidence in a criminal trial (Weeks)
i. Applies to the state and federal gov through incorporation (Mapp)
ii. Remedy for 4th, 5th, and 6th violations 
b. BUT the criminal goes free b/c the constable blundered
i. The evidence collected is reliable and can’t be used
ii. Remember police an still investigate in ways that don’t violate the constitution 
iii. Not a grant of immunity, simply a statement that particular evidence is unconstitutional 
2. Policy
a. Rationale:
i. Deter future violations by removing the incentive for the illegal conduct 
ii. Compensation of individual for violation 
iii. Supervisory power—keep courts free of taint of violation 
1. Concern for the court itself, they don’t want to aid officials in unlawful action, court’s shouldn’t be tainted by unconstitutional act 
3. Exceptions
a. Balance of deterrence against social costs
i. Overview
1. Test: Doe the deterrence benefits outweigh the substantial costs?
a. Does the rule stop the police from doing something harmful 
b. AND is that more important than the substantial costs? 
ii. Impact of deterrence (really means weighing need for deterrence against costs b/c rule will deter)
1. Incentive to violate right
2. Likelihood of civil suit
3. Professionalized force
4. Opportunity for laws/regulations 
iii. Social costs
1. Guilty may go free
a. Substantial cost of depriving jury of access to reliable evidence
2. Increased litigation 
3. Officer overcorrection 
a. Ex: knock and announce, police would wait too long and this would lead to more violence and destruction of evidence 
4. Truth-telling function—don’t’ allow D to use court function to lie 
b. Impeachment 
i. Rule: Evidence obtained unconstitutionally can be used for impeachment, but not prosecution, purposes (Walder)
1. Court must look to purpose of why the evidence is being used
ii. Rational:
1. Court serves a truth telling function which is extremely important, won’t allow D to use the violation to subvert this function 
iii. Walder v. US: Officers take things in violation of 4th, D takes stand and says there was no contraband in the house 
c. Knock and announce
i. Rule: Evidence obtained in violation of the knock and announce rule is not excluded in a criminal trial
ii. Rationale (Hudson): 
1. The deterrence benefits do not outweigh the substantial social costs 
2. Incentive to violate: the police do not have a strong incentive to violate b/c there is already an exception if they believe evidence is being destroyed
3. Professionalized force: officers are trained to knock and announce, self-restraint 
4. Civil suits: Ds can sue for value of lost property/privacy 
a. Counter: if Ds can’t exclude evidence, what is the incentive to raise the issue—very difficult without giving D an incentive 
iii. Hudson v. Michigan: police obtained warrant to search for drugs at Ds home, police arrived and announced their presence and waited only 3 seconds before entering, found cocaine and loaded gun, not enough deterrence for social costs, also not enough connection b/n waiting 20 seconds and evidence found, also there is an exception to the rule with reasonable suspicion of threat of physical evidence, evidence will be destroyed, if futile 
1. Court balanced social costs against the impact of deterrence
a. Court really means that weighing need for deterrence, b/c no question exclusionary rule will deter, against the impact and costs of the rule 
d. Good faith reliance on an objectively reasonable warrant 
i. Rule: The exclusionary rule does not apply if police rely in good faith on a facially valid warrant, even though an appellate court later finds insufficient probable cause to support the warrant 
1. Good faith reliance 
2. On an objectively reasonable warrant 
ii. Rationale:
1. Reasonable to think at time that the warrant was valid 
2. No need to deter b/c officers thought they had probable cause and judge agreed
3. No need to deter judicial assessment of probable cause b/c magistrates are neutral and just reviewing
iii. Limits:
1. If an officer 
a. Recklessly disregards the truth or lie 
b. OR warrant is facially deficient—such as lacking particularly thing or place to be search/seized
c. OR bare bones warrant 
i. Ex: corrupt judges approves without probable cause—this is not good faith reliance 
2. Exclusionary rule applies 
iv. US v. Leon: officers had a few tips from informants, small traces of MJ, some surveillance but that’s all, magistrate issues warrant, search turned up drugs, D moves to suppress b/c not enough to support probable cause for the warrant, officer acted in good faith on the warrant, 
e. Good faith reliance on reasonable warrant: Isolated Negligence
i. Rule: The exclusionary rule does not apply to negligent police mistakes unless recurring or systemic negligence (which leads to a lot of discovery to determine systemic/recurring and litigation—ups social costs)
1. Only culpable conduct will be excluded 
a. Deliberate
b. Reckless
c. Gross negligence 
2. Even if no actual probable cause to arrest exists, the court won’t exclude 
ii. Rationale:
1. Mistake based on mere negligence, difficult to deter
2. Damages provide adequate compensation and deter Ds behavior to make them more careful 
iii. Herring: officer relied on warrant from another county to arrest D, then found out there was a mistake and the warrant had been recalled but this was not in the database, officer arrested b/c probable cause of warrant and in plain view, exclusionary rule (administrative error)
f. Good faith reliance on reasonable warrant: Officer following clear law at the time 
i. Difference from Leon/Herring 
1. Usually good faith requires warrant, but starting to bleed into general good faith reliance
2. Note there is no actual general good faith reliance exception but signs the court is going this way 
ii. Rule: if an officer is following clear law at the time, which is later overturned, the evidence won’t be excluded 
1. Not clear what happens if Supreme Court hasn’t spoke and officer is relying on good faith interpretation of what the law is
2. Must ask if a reasonable officer in the same circumstance would make the same mistake—otherwise could always exclude when that particular officer tried to understand the law 
iii. Rationale:
1. Court does not exclude b/c officers were doing exactly what they thought was right and not going to deter conduct that was constitutional at the time 
2. Deterrent value is the rule itself—also under Herring this is an isolated mistake 
a. Keep in mind if rule was unclear or undecided officers would be deterred and get a warrant, so they would err on the side of constitutional standards 
b. Also if no exclusion applied in such cases Ds won’t bring case b/c no compensation—Ds will have no incentive to challenge clearly established law b/c the evidence will still be used against them, applies even when the law is unclear 
iv. Davis v. US: case took place two years before Gant, officers conducted routine stop that resulted in arrest of D for giving a false name, police handcuffed and put in patrol car then searched car and found a gun, court then decides Gant which makes D’s search unconstitutional, normally new rules will apply to Ds on appeal
g. Independent Source
i. Rule: Independent source prohibits the application of the exclusionary rule where the evidence to be suppressed was also found pursuant to a wholly separate and lawful search.  Search is only truly independent is police would have gotten warrant and performed a legal search absent the information gained through the illegal entry. 
1. Application: 
a. Two scenarios 
i. Team A did something wrong and team B found constitutionally 
ii. Team A did something wrong and team A found constitutionally 
ii. Rationale:
1. Evidence is excluded to ensure police are not in a better position they would have been without the unlawful search but also do not want to be in a worse position then they would have been without the unlawful search
2. Not a deterrent b/c police used legal means as well 
a. Note: police would be more careful to use legal means the first time but court is persuaded by notion that a criminal shouldn’t go free b/c constable blundered 
b. Deterrence—rule as is allows officer to go in and check out building and call of warrant if not worth the time, also drops need for a warrant when officers are sure they are going to get one 
iii. Murray: officers surveilling Murray, Murray and Carter drive truck into warehouse, Ds drive out and officers saw large containers, Ds pulled over and found with MJ, officers then enter warehouse and find bales of MJ, they left without disturbing and did not reenter until they had a warrant, police relied on observations not made during the entry 
h. Inevitable discovery 
i. Rule: If gov can establish by preponderance of the evidence that the evidence ultimately or inevitably would have been discovered by lawful means, the evidence should not be excluded 
1. Preponderance of the evidence is more likely than not (51%)—if not at least 51% then discovery is not inevitable 
2. Ask if police as a whole believe the evidence would inevitably be discovered 
ii. Rationale:
1. If officer would have found anyway this puts the police in a worse position and not going to deter unconstitutional conduct 
2. Safeguard is the heavy burden of proof, preponderance of the evidence, that it would have been found 
a. Note: this allows police to abandon constitutional means b/c this would be a waste of time if its inevitable but can also get evidence by unconstitutional means 
iii. Difference from independent source
1. Police would have found the evidence in a constitutional way rather than they did find the evidence in a constitutional way 
iv. Nix v. Williams: D killed little girl, dumped body on the highway, officer interrogated unlawfully on drive back along highway, D tells officer where body is, officers had big search effort that covering an area of 2.5 miles and searching in the right area 
i. Not D’s reasonable expectation of privacy (standing)
4. Fruit of the poisonous tree
a. Overview
i. Evidence/confession that is not obtained unconstitutionally but obtained b/c immediate fruit that would be constitutional on its own if it weren’t the produce of unconstitutional conduct 
b. Exclusionary Rule: 
i. Evidence further obtained by exploiting the illegality should be excluded
1. Except when the taint has dissipated 
c. Dissipation of the tain 
i. Applies when the taint of police misconduct has dissipated to the point that there is no longer a casual connection to merit the exclusionary rule, the more attenuated the taint becomes the less of a deterrent the exclusionary rule serves and the greater the social costs of apply the rule 
1. Consider intention of police actions
a. Only effective way to stop intentional violations is to deter
2. Is the evidence a result of the illegal action or too attenuated
a. Similar to proximate cause limitation on “but for cause”
b. Consider factors: time, intervening circumstances, flagrancy 
d. Illegal search/seizure
i. Ex: Brown—if officers had found evidence or arrested illegally and found evidence in a search incident to arrest this would be excluded 
e. Illegal conduct then confession
i. Was the confession sufficiently an act of free will to purge the primary taint? (Brown)
1. Factors
a. Temporal proximity 
b. Presence of intervening circumstances
c. Purpose and flagrancy of the official misconduct (court doesn’t like officers subverting the balance b/n law enforcement and private rights it has created)
ii. Illegal Search then confession 
1. D’s actions in returning to provide a statement attenuate the taint (Wong Sun)
2. Miranda warnings alone did not purge the primary taint after an illegal search, no intervening event of significance, the illegality was flagrant and purposeful, ongoing act (Brown)
a. Rationale: unreasonable surges are almost always made to compel D to self incriminate, Miranda rights are less effective when officers have already made a constitutional violation, court is concerned officers will use tactic to compel a confession and use Miranda to purge the taint
iii. Illegal confession then confession 
1. Elstad: an un-mirandized confession does not taint a subsequent confession 
a. Rationale:
i. Not flagrant violations, easy to make a mistake with Miranda
ii. Miranda is prophylactic and not worth the strong medicine of exclusionary rule applied down the chain of evidence
iii. Miranda is designed to prevent coercion and ensure trustworthiness but once D is warned he is free to exercise his own free will 
1. Court does not consider “cat out of the bag” as coercion 
b. OR v. Elstad: home was burglarized and art stolen, W implicates D, officers when to D’s home with a warrant, while siting in the home officer says to D he felt D was involved and D confessed without Miranda, D then taken to station one hour later and given Miranda and D waives then confesses, court excludes initial confession and allows station confession 
i. Break in time, different place, fresh warnings
ii. Feels like minor screw up, not intentionally aimed at getting confession 
2. Seibert: exclude confession when Miranda violation is deliberate unless there are curative measures 
a. 4 votes hold: exclude whenever strategy to withhold warnings is deliberate and when warnings given after confession wouldn’t actually give the D the info they need—a RP wouldn’t actually understand the warnings
b. 1 vote (Kennedy) holds: exclude whenever Miranda violation is deliberate 
i. Determine if the violation is deliberate or technical violation (Elstad) in totality of the circumstances 
ii. Curative measures:
1. Ex: wait two weeks, counsel present with D, fresh warnings—something to break the causal chain 
c. MO v. Seibert: D plans to burn down trailer to cover her son’s death, a neighbor is accidently killed in the fire, while at the hospital D is sitting with her son who has been badly burned, officer then comes to interrogate at 3 am without Miranda, D confesses gets a coffee, officer then gives Miranda and D confesses again, violation was intentional and officers trained to use the tactic 
3. Rule after Seibert:
a. Gov will argue Elstad is the rule ad Seibert is the exception
b. D will argue Seibert is the rule and Elstad is only for technical violations 
i. Keep in mind in Seibert the violation led directly to the second confession—remember three factors 
iv. Illegal confession then search 
1. Rule: physical evidence found through un-Mirandized statement is not excluded (Patane)
a. Compare to 4th violation: if police break in illegally and find a note that leads to other evidence, court likely to suppress to deter particularly if the conduct is intentional/flagrant 
2. Rationale: Miranda is concerned with prevent coerced confessions, if confession led to another statement that is something different, but no protection in Miranda for physical evidence so excluding doesn’t serve Miranda’s purposes 
3. Patane: D arrested and gave confession even though full Miranda not given, officer then uses confession to find glock D possessed illegally 

Cases: 
· Weeks: 
· Police search house without a warrant and find key hidden outside, US Marhsalls then search that day b/c let in by a boarder and took letters, the boarders consent allow gave entry to common areas but not D’s room, court puts themselves in position of social guest—entry into foyer is comfortable, but wouldn’t feel comfortable searching bedroom and drawers, court must address what is done with the evidence
· Analysis 
· Text: only prohibits unreasonable searches and seizures, doesn’t indicate what happens once the right is violated 
· Deterrence to prevent illegal conduct 
· Wolf v. OH: 
· 4th applies against the state, but wouldn’t apply exclusionary rule at the time, D can sue for damages (before Mapp)
· Mapp v. OH: 
· 3 officers arrive at Ds home on tip that a person was hiding out in the home in connection with a bombing, officers knocked on the door but D refused without a warrant and officers began surveillance on her home, officers some back and force their entry, claim to have a warrant which is only a piece of paper and officers handcuff and search house, D convicted for obscene material, court applies exclusionary rule against the states for deterrence and compensation, also to stop federal officers from turning cases over to the state to work around the 4th 
· Other ways to deter through civil suits but tough to figure out right deterrence standard, or injunction but no standing if no chance of future harm—for these reasons court falls back on exclusionary rule 
· Wong Sun:
· Police illegal broke into D’s apartment, handcuffed and held at gun point, D then made an incriminating statement, D later quested by officers who informed D of his rights and D made incriminating statements
· Court holds later confession is too removed and too attenuated in connection to original violation, the taint has dissipated 
· Brown v. IL:
· Police broke into D’s apartment and searched and arrested D without warrant/probable cause, without illegal search officers had no probable cause, D then given Miranda rights and interrogated and D confessed, state’s attorney gives Miranda and interrogates a second time and D confesses again 
 
BAIL THROUGH JAIL: What was the constitutional violation and what is the remedy? 

PRETRIAL DETENTION AND PROSECUTORIAL OBLIGATIONS: Bail, discovery, and trial rights 
1. Bail and pretrial detention
a. Background:
i. Once arrested and jail court wants D to return for trial
ii. Under common law bail was the solution for this, bail bondsman puts up money on D’s behalf and if D doesn’t show up bondsman goes after
iii. The more likely D is to flee the higher the bail
iv. The 8th amendment sets a ceiling on this, no excessive bail but always meant to adjust with flight risk 
b. 8th amendment 
i. “Excessive bail shall not be required, nor excessive fines imposed, nor cruel or unusual punishment inflicted”
c. Preventative detention: Bail Reform Act
i. Allows federal court to detain an arrestee pending bail if the gov demonstrates by clear and convincing evidence after an adversary hearing that no release condition will reasonably assure the safety of the community 
ii. Salerno: Mob boss of crime family, held in pretrial detention b/c no way to assure community safety 
1. Constitutional arguments:
a. DP—shocks the conscience 
i. D argues punishing before D has been tried but purpose is regulatory, not punishing past acts but responding to something D is likely to do in the future based on current acts
1. Violates DP to punish for past acts before trial/conviction 
ii. Preventing crime is a legitimate future goal which outweighs individual liberty under balancing test
iii. Does not shock the conscience b/c we lock up other individuals for safety: mental health, war, terrorists 
b. Procedural DP—when depriving person of life, liberty, property must be implemented in a fair manner
i. D gets full blown adversary hearing to convince a neutral judge with evidence and opportunity to cross 
c. 8th excessive bail 
i. The 8th prevents excessive bail but the 8th doesn’t require bail at all (very technical, formal reading) 
ii. Also bail is not out of proportion to the crime
2. Obligations of prosecutors
a. Charging decisions 
i. Gov must charge responsibly and aim for crimes that comport with D’s culpability and degree of harm done to the community 
ii. Less than 2% of crimes that could attach to activity are charged, leaving immense discretion to gov to decided when and what to charge
1. Some D’s prosecuted on some crimes and not other
2. Some crimes not prosecuted at all 
iii. System is checked by democracy, if DA charging irresponsible, can be removed by election 
b. Prosecutorial discretion 
i. Selective/Discriminatory enforcement violates 14th EP
1. Rule: prosecution based on race/religion (and exercise of constitutional rights) violates EP (Wayte/Armstrong)
2. Test
a. Discriminatory Intent 
i. Action because of membership in protected class (or protected activity) not despite members in class
b. Discriminatory effect
i. Action actually has a different impact on otherwise similarly situated people
3. Compelling discovery 
a. Must show similarly situated Ds of different races/religions weren’t prosecuted (Armstrong)
i. High standard, in application only way to prove would be to show a conspiracy with multiple Ds who are exactly the same and only minority D prosecuted
c. Discovery 
i. Brady Material (Kyles):
1. Gov must disclose material evidence favorable to the accused 
a. Exculpatory: tending to show D was innocent
b. Impeachment: shows value of the W 
ii. Remedy: Harmless error review
1. Reversible error if reasonable probability the result would have been different 
a. Not required to show D is innocent only need to demonstrate the error undermines confidence in the outcome—we are no longer sure the verdict would have been the same 
b. Evidence is material if it undermines confidence in the outcome 
2. Harmless error: case would not have been different with evidence, no new trial needed 
iii. What is the right based on?
1. 14th SDP implicit in the concept of ordered liberty, guaranteed by the 14th on its own and not through incorporation 
2. Things we cannot imagine the criminal justice system without 

Cases: 
· Wayte: 
· D was a war protestor who refused to register for draft and sent a letter to selective service stating he would not register, he was then indicted and argued for dismissal 
· Motive can’t be unconstitutional but gov treated all reported non-registrants similarly including those who were public protestors, everyone who wrote a letter was prosecuted but so were people who didn’t write a letter so exercise of first rights isn’t driving prosecution
· Armstrong:
· All Ds indicted in jurisdiction were black, supported with affidavit from paralegal but not enough to compel discovery 
· Kyles:
· D accused of robbing and killing V, informant gave several inconsistent statements, Ws made several inconsistent IDs but none of this evidence was turned over to D 	


THE TRIAL: Right to a jury, confrontation clause, effective assistance of counsel 
1. Text: trial buy jury: 
a. Article III section 2: the trial of all crimes except in cases of impeachment shall be by a jury
b. 6th amendment: in all criminal prosecutions the accused shall enjoy the right to a speedy and public trial by an impartial jury of the state and district wherein the crime shall have been committed 
i. Applied against the states through 14th (Duncan)—truly fundamental right 
2. Jury right 
a. Rationale:
i. D may meet all elements of a crime but a jury may decided not guilty, juries show the community’s sentiment for what is a permissible sanction
ii. Layer of protection b/n D and executive/judicial branch to make sure the community that if the community disapproves of a conviction D won’t be found guilty 
iii. Fact finding and moral function—so important its in the constitution twice 
b. What is the right?
i. A D has a right to a trial by jury 
1. In all criminal prosecutions that are not petty offenses (potential for at least 6 months in prison)
a. Petty offenses are less than 6 month in prison
ii. How do we know?
1. During founding crimes mean serious crimes, and misdemeanors/petty crimes meant offense
2. Crimes and criminal prosecutions focus on the word criminal which mean something different to the founds (history, text, practice at the time)
3. Trial by jury 
a. Overview
i. Federal juries must have unanimous verdict (not an SDP requirement)
1. Not in states, can have 75% and still find guilty/innocent 
ii. Jury practice 
1. All jurors agree guilty: go to jail
2. All agree not guilty: acquitted and go free
3. ½ guilty/not guilty: hung jury, gov can mount a new trial, only way for D to go to jail is if gov holds a new trial 
iii. Jury composition 
1. Federal requires 12 (Not required by SDP, not inherent in system of ordered liberty)
2. Sates can have less than 12, but below 6 there is trouble
iv. Jury selection 
1. Venire
a. Overall pool of eligible jurors
2. Panel
a. First 12 people picked 
3. Voir dire
a. Ask questions and try and determine potential bias
i. Federal system run by judge
ii. States vary, attorneys can also ask questions 
4. Challenge for cause
a. Challenge for an articulable reason the juror would not be able to carry out their service (biased, disability renders unable) 
b. Built into system to ensure jury is fair to both sides and impartial
5. Peremptory challenge
a. Challenge in which the attorney can dismiss without reason 
b. Built into system to get extremes off the jury and help litigants perceive the system is fair and feel good about the jury hearing their case
6. Petite jury
b. Fair cross section 
i. Rule: the 14th requires the jury pool (venire) to be drawn from a fair cross selection of the community (Taylor)
1. Scope:
a. So far we know excluding women/race is not a fair representation 
b. Anyone can invoke based on the 6th guarantee, does not have to be part of the protected class 
c. The right applies to the venire and not the petit jury itself, not right to cross section of petit jury—too difficult logistically and avoid D’s arguing every jury trial 
c. Discriminatory preemptory challenge 
i. Rule: gov official may not discriminate on the basis of race/gender in selection of a juror 
1. Scope:
a. Right rooted in 14th and EP
b. Applies to challenges by both gov and D b/c the jury is gov sanctioned 
c. Not required to be part of discriminated class to challenge
ii. Remedy: Batson challenge:
1. D raises prima facie case: inference of discriminatory purpose
a. Based on totality of the circumstances
i. Ex: all 4 minorities are struck from panel (Batson)
b. Doesn’t require the D to show gov always uses strike this way, court rejected this approach from Swain b/c burden was too high 
2. Burden shifts to gov to prove legitimate, neutral explanation for exclusion 
a. Can be ANY explanation so long as legitimate, neutral 
i. Ex: He had facial hair, looked like a hippy, is an engineer 
3. D can then prove the offered explanation is pretext
a. Demonstrate by showing other similarly situated members of the jury share the same characteristics but weren’t excluded
i. Ex: other members of jury had a facial hair but weren’t excluded 
4. Reasonable doubt 
a. Rule: DP requires the gov must prove beyond a reasonable doubt before they can take your liberty away, if punished for a crime proof of reasonable doubt required by the 14th 
i. 14th guarantee, could not image locking someone up for a crime without reasonable doubt, inherent in system of ordered liberty 
ii. Better to let a guilty man go then convict an innocent one 
5. Confrontation clause (6th right)
a. Historical background
i. In England practice of the king was to interrogate in private and present in court
ii. Trial of Walter Raleigh: Cobham wrote letter accusing Raleigh of treason which was read to jury and hearsay, Cobham had motive to lie b/c about to be executed, Raleigh argues he could get Cobham to recant and King refuses and finds guilty—this is what the founders are worried about 
iii. Rationale:
1. D has right to confront and cross b/c this is another way of getting at false confessions and testing reliability 
b. Rule: 
i. In all criminal prosecutions the accused shall enjoy the right to be confronted with the Ws against him 
1. If evidence from W is admitted in criminal trial, evidence must be offered in person subject to cross examination 
2. Unless common law exception at time of the 6th 
a. W is unavailable and 
i. Dying declaration OR
ii. Prior opportunity for cross examination 
ii. Turns on what a witness on testimony is 
1. Witness: someone who gives testimony 
a. Solemn and formal 
i. Cobham letter to king very formal
ii. Police interrogation and given Miranda rights 
b. Made for the purpose of establishing or prove some fact relevant to later prosecution 
i. Ex:
1. Informant to an officer and officer wants to testify 
2. Grand jury
3. Preliminary hearing 
2. What does not qualify
a. 911 calls b/c not solemn and formal or made to prove something at prosecution 
b. Admin records not made to prove fact but made to keep track of finances 
3. What does qualify 
a. Blood alcohol report
i. Testimonial in nature
1. Solemn and formal b/c certification and formal report
2. Made to establish D’s DUI at prosecution 
ii. No opportunity to cross examine b/c analyst wasn’t available 
b. Unclear what testimonial in nature means, we know at least confrontation clause is concerned with testimonial evidence which means actual statements
6. Effective assistance of counsel 
a. Rule: the 6th guarantees effective assistance of counsel, a D’s claim that counsel’s assistance was so defective as to require reversal of a conviction has two components 
i. Deficient performance: counsel failed to meet prevailing performance norms
1. Conflict of interest will always constitute ineffective assistance of counsel and will always prejudice the D (defending co-Ds with inconsistent theories, counsel’s brother is the prosecutor)
2. Otherwise determined in the totality of the circumstances
a. Not a high standard, must be seriously deficient 
b. Not a mistake or what should have been done differently, counsel must act outside of professional norms 
ii. Prejudice to the defense: the deficiency must have materially altered the case (must undermine confidence in the verdict)
1. If undermines confidence in the verdict the trial will be thrown out 
7. Right to self representation 
a. Rule: an individual has the right to self-representation where the D knowingly, intelligently, voluntarily waives his right to counsel, (this right is not absolute, judge must engage in a colloquy with D to make sure D understands what he is giving up?)
b. Rationale:
i. The 6th right to counsel is for D’s defense and means the accused should be in control 
ii. At time of the founding there was a tradition of allowing Ds to represent themselves 
iii. Looking at all the other rights D has (counsel, call Ws) they all belong to D
iv. Most jurisdictions give D this right
v. The purpose is to have a fair trial and there is an autonomy interest in making D feel the trial is fair 
c. No right to represent yourself on appeal, no constitutional right to appeal 
8. Pleas: a wavier to the trial itself
a. Types
i. Guilty
ii. Not guilty: prove your case
iii. Nolo contdere: no admission of guilt but may be sentence, no civil liability can attach 
iv. Alfred: I plead guilty but didn’t do it, civil liability can attach
1. How can an Alfred plea be knowing, intelligent, voluntary?
a. Psychology of admitting guilt not legally relevant, in order to accept Alfred plea there needs to be an extensive factual record before judge showing substantial evidence of guilty 
b. Facts on the record showing substantial certainty that the D did do it, otherwise worry about coercion 
b. Rule: waiver must be knowing, voluntary, intelligent 
i. Pressure of a higher sentence is not enough to render a guilty pleas coerced (Brady/Brodenkircher)
c. Enforcement
i. Pleas treated like contracts and are enforced, if one party fails to perform court can order (Santabello)
1. Rescission 
2. Specific performance 
d. Rule 11: attempt to ensure a plea is voluntary (prophylactic like Miranda) 
i. (a) entering a plea
1. A D may plead not guilty, guilty, or with court’s consent nolo contendere
2. With consent of court and gov a D may enter a conditional plea of guilty or nolo and reserve right to have an appellate court review an adverse determination of a pretrial motion, if D prevails may withdraw the plea
3. Court must consider parties’ view and public interest when accepting nolo plea
4. If D refuses to enter a plea the court must enter not guilty 
ii. (b) considering and accepting a guilty or nolo plea 
1. Before a court accepts guilty/nolo the D may be placed under oath, the court must address the D personally in open court and inform the D of and determines the D understands
a. The gov’s right in a prosecution for perjury to use against the D any statement that the D gives under oath 
b. The right to plead not guilty 
c. The right to a jury trial 
d. The right to be represented by counsel 
e. The right to confront and cross Ws, to be protected from compelled self-incrimination, to testify and present evidence, and to compel attendance of Ws
f. The D’s waives these trial rights if court accepts guilty/nolo plea
g. The nature of each charge to which the D is pleading 
h. [bookmark: _GoBack]Any maximum penalty 

Cases:
· Duncan v. LA:
· D convicted of simple batter, punishable by 2 years, D requested jury but not granted in LA unless capital punishment or hard labor, D was black and accused of batter by four white boys for slapping one on the elbow 
· Taylor:
· State law that required women opt in to the jury process
· Batson v. KT:
· Black D indicted for burglary, at trial gov used peremptory challenge to strike all four black people from venire
· In Re Winship: 
· 12 year old charged with stealing, in criminal proceeding judge found him to be a delinquent based on preponderance of the evidence 
· Crawford:
· D stabbed a man who tried to rape his wife, wife gives statement to police that is recorded, wife can’t testify b/c of spousal privilege and gov tries to introduce tape
· Bullcoming:
· Gov seeks to introduce blood alcohol test with a signature that certifies the test was conducted in a certain way, the report results and the analyst’s qualifications 
· Strickland:
· Lawyer tells D not to confess and ask for a jury and D disagrees, at sentencing lawyer decides not to look for character Ws, psych evaluations, manner and death of Vs, or interview family, relies on D’s admission and acceptance of guilty 
· Farretta:
· D convicted of grand theft and chooses to represent himself, judge denies him after asking several legal questions 
· Brady: 
· Congress made kidnapping with harm to v eligible for death penalty, D pleas to avoid death penalty and challenges the constitutionality 
· Bordenkircher:
· Gov told D plead guilty and get 5 years, otherwise gov will charge with crime with possibility of life in prison, D rejected deal and got life in prison 




QUESTIONS:
· Does King apply only to drug crimes or all crimes?
· No suspicion needed at border to dismantle car/look in bag?
· Read Rothgery, Dixon, Ewing 

Pt —
& Wt
G v g s




