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INTRODUCTION
1. Incorporation Doctrines
a. General Rule: Most amendments/provisions in the bill of rights are applicable to the states via the 14th Amendment’s due process clause. 

i. Exception: No right to grand jury

b. Primary question is whether the right is among those fundamental principles of liberty which lie at the base of our civil and political institutions
c. Why selective incorporation?
i.  Compromise

ii.  Balance between individual rights and federalism. 

d. Extent of Incorporation

i. Jot for jot? 

1. Yes (4th, 5th amendments) 

2. But, some latitude for states

a. Size of jury can vary

b. Unanimity not required 

ii. Likewise, if SCOTUS has set forth scope of a right, a defendant cannot claim a broader right under 14th Amendment due process  

iii. Not all procedures used in federal court are used in state courts

2. Retroactivity

a. General Rule: New constitutional rights are not retroactive

b. Exception: Retroactivity applies when…

i. There is a substantive change that narrows the government’s power to punish
1. E.g. Lawrence v. Texas
ii. There is a watershed rule of criminal procedure that implicates the fundamental fairness and accuracy of the criminal proceeding (Whorton v. Bocking)

1. Two Requirements:

a. The rule must be necessary to prevent an impermissibly large risk of an inaccurate conviction

b. The rule must alter our understanding of the bedrock procedural elements essential to the fairness of a proceeding 

2. Only applied once in Gideon v. Wainwright (right to appointed counsel if you can’t afford it)

SEARCHES & SEIZURES

1. Overview
a. The 4th Amendment: 
i. “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
b. Scope of the 4th Amendment 

i. The 4th Amendment covers only government action. It does not cover searches by private individuals, unless working for government. 

ii. The 4th Amendment applies only to searches inside the US (US v. Verdugo-Urquidez). It does not apply to searches outside of the US, even if conducted by American law enforcement

iii. EXAMPLES:

1. Fiancé takes your diary and gives it to the police? This is not a 4th Amendment violation because no government action. 

2.  Police tell your fiancé or employer to give them your diary? This triggers 4th Amendment rights.
3.  Police ask your public law school to search your stuff? This triggers 4th Amendment rights. 

c. Approaches to the 4th Amendment

i. Reasonableness Approach: Searches only need to be reasonable and if there is a warrant, it must be based on probable cause

ii. Warrant Approach: Presumption that searches must have a warrant to be reasonable, but there will be exceptions 

1. Reasonableness presumed when there is a warrant based on probable cause 

2. Prosecution must prove exception if there is no warrant

d. 4th Amendment Analysis

i. Was it a search?

1. REP (Katz) & Trespass (Jones) 
ii. Was it a government or private search?

iii. Was there probable cause?

1. “Fair probability”

2. Totality of the circumstances

3. Objective standard

iv. Was there a good warrant?

1. Description of the place to be searched
2. Description of the things to be seized  
3. Timing of search
4. Detention and questioning
5. Use of force for entry
6. Knock and announce requirements
v. Was it a seizure?

1. Consensual encounters
2. Terry stops
3. Formal arrests
vi. Was there a valid exception?

1. Exigent circumstances

2. Plain view & plain touch

3. Automobile exception

4. Searches incident to arrest

5. Inventory Searches

6. Protective sweeps

7. Consent searches

8. Administrative searches

9. Border crossings

10. Checkpoints

11. School searches

12. Government employees

13. Drug testing

14. Jails and prisons

15. Probation and parolee searches

16. Community care
vii. Does the exclusionary rule apply?
2. Was It a Search?
a. The Standard for a “Search” Under the 4th Amendment
i. Summary:

1. Olmstead Rule

a. Overruled by Katz
b. Test was whether there was a physical intrusion 

c. Eavesdropping not considered a search because no physical trespass

2. Katz Test
a. Subjective Expectation of Privacy

i. Location is a factor, not dispositive

b. Reasonable Expectation of Privacy 

i. Consider… (Oliver)

1. Intent of framers

2. The use to which an individual has put a location

3. Our societal understanding that certain areas deserve the most scrupulous protection from government invasion
ii. NOTE: If you rent a room/storage unit/etc. with a false name, there is no REP and police can search it. Similarly, if you rent a car with a stolen credit card, police can search the car.
3. Jones Trespass Test

a. Adds to Katz standard

b. Trespass by the government also constitutes a search

ii. Katz v. US (1967) (Stewart)

1. Facts: Katz charged with transmitting wagering information. At trial, the court admitted recordings of phone calls made by Katz while in a phone booth. 

2. Holding: Under Olmstead, listening to the phone calls was not a search. Under the court’s new rule, this was a search. The search was unconstitutional because the government did not obtain a warrant. Thus, it was presumptively unlawful. 

a. The 4th Amendment protects people, not places. What a person knowingly exposes to the public, even in his own home or office, is not a subject of 4th Amendment protection. But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected. 

b. By speaking in the phone booth, Katz clearly wanted to keep the conversation private. 

c. No physical entry? Olmstead is wrong. The 4th Amendment extends to the recording of oral conversations overheard without any technical trespass under local property law.
iii. US v. Jones (2012) (Scalia)

1. Facts: Jones, nightclub owner, was suspected of selling narcotics. The gov got a warrant to put a GPS on the Jeep registered to Jones’ wife. They place the GPS on the undercarriage of the car while it is parked in a public parking lot. The tracker relayed more than 2,000 pages of data over a 4-week period. Police later charged Jones with conspiracy to distribute cocaine. Jones moved to suppress the data obtained through the GPS. 
2. Holding: By placing the GPS on the car, the FBI trespassed on Jones’ property. Thus, this was a search. The transmission electronic signals must be tested under Katz. 

a. NOTE: In her dissent, Sotomayor endorses the Mosaic/Extensive Monitoring theory. She urges the court to reconsider the third party doctrine. 

b. Application of Katz Principle
i. Open Fields: Not a Search

1. No reasonable expectation of privacy + Not a trespass

2. Oliver v. US (1984) (Powell)

a. Facts: Officers received reports that marijuana was being grown on a farm. Two agents went to the farm, drove past Oliver’s house to a locked gate, were told “no hunting is allowed, come back up here.” They find a marijuana field. 
b. Holding: Although Oliver had a SEP, he had no REP. No REP in an open field. 4th Amendment applies if police search a person’s home or curtilage. 
ii. Curtilage: Search

1. Reasonable expectation of privacy

2. Dunn Factors

a. How close to the home?

b. Within the home enclosure?
c. Nature of the use?

d. Privacy steps taken?

3. US v. Dunn (1986) (White)

a. Facts: Agents place beeper in container and track it to D’s ranch. The agents make a warrantless entry onto the ranch, peer inside of a barn and see marijuana, and come back later with a warrant.
b. Holding: The barn and the area around it were outside the curtilage of the home. Thus, not a search. To determine whether curtilage or open field, consider four factors

i. How close to the home?

1. Barn was 50 yards from the fence and 60 yards from the house. Court said this distance was substantial. Barn not an adjunct of the house.

ii. Within the home enclosure?

1. Barn did not lie within the area surrounding the house that was enclosed by a fence

iii. Nature of the use?

1. Barn not used for intimate activities of the home

iv. Privacy steps taken?

1. D did little to protect the barn from observation by those standing in the open fields
iii. Aerial Searches: Not a Search

1. No reasonable expectation of privacy if the public has a right to be there
a. O’Connor Concurrence: ask if we would expect people to be there

b. What about drones?

i. On the one hand…FAA regulates drones, we can expect people to use them

ii. On the other hand…FAA regulate drones, drones can’t go everywhere, they can’t fly into your windows at home

2. CA v. Ciraolo (1986) (Burger)

a. Facts: Officer flies plan over D’s house at altitude of 1,000 ft. The cops see marijuana from overhead and get a warrant on the basis of their observations, photos from overhead, and an anonymous tip. The property had a high fence around it so officers could not see the yard from the road. 
b. Holding: Not a search. No REP because anyone flying overhead could see the curtilage.

i. SEP? Yes, 10 foot fence around property

ii. REP? No, officers were within public navigable airspace and could see plants with the naked eye

3. Florida v. Riley (1989) (White)

a. Facts: Police get anonymous tip that marijuana is being grown. They use a helicopter to hover 400 ft about D’s property and see marijuana growing inside a structure.

b. Holding: Not a search. No REP because anyone flying overhead could see. 

i. NOTE: In her concurrence, O’Connor says that the correct test is whether the police were flying in public airways at an altitude at which members of the public travel with sufficient regularity.

iv. Thermal Imaging: Search 

1. Elements (Kyllo) 

a. Involves the home

b. Device is capable of showing intimate activities

c. Device is not in general use 

2. Kyllo v. US (2001) (Scalia) 

a. Facts: Elliott suspected that Kyllo was growing marijuana. Agents, sitting in a car across the street, use a thermal imaging device to examine the home. Elliott concluded that Kyllo was using halide lights to grow weed. A judge issued a warrant to search the home.
b. Holding: Where the government uses a devices that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a search and is presumptively unreasonable without a warrant. Here, use of thermal imaging was a search.
v. Trash: Not a Search
1. No reasonable expectation of privacy + Third party doctrine 
2. CA v. Greenwood (1988) (White)

a. Facts: Police received a tip that Greenwood was dealing drugs. Officer asks the neighbor’s trash collector to pick up Greenwood’s trash and bring it to her. The officer finds items indicative of narcotics use. Gets warrant to search the home. 

b. Holding: Not a search when the government examines garbage left for collection outside the curtilage of the home. Not objectively reasonable under Katz: garbage accessible to animals, children, scavengers, etc. Once it is on the curb, you’re turning your garbage over to a third party. 
vi. Monitoring Public Behavior: Not a Search

1. Third Party Doctrine

2. Includes…

a. License plate scanners

b. Button camera on police officer

c. Public cameras

d. Photographs of public gatherings 

e. Bank Records (CA Bankers v. Schultz) 

f. Pen Registers

i. NOTE: Congress banned pen registers without a court order. However, there is an exception for emergencies involving immediate death or serious bodily injury. Also allowed by Patriot Act in cases involving national security. 
3. Smith v. Maryland (1979) (Blackmun) 

a. Facts: After being robbed, McDonough gets threatening calls. She sees a car and the cops trace the plates. The phone company, at police request, installs a pen register to record the numbers dialed from Smith’s home. Cops find out a call was placed from Smith’s home to McDonough. Police get a warrant and eventually arrest Smith. 

b. Holding: Not a search. Under Katz, no subjective expectation of privacy b/c you know the phone company keeps records. In addition, not reasonable from a societal level because info was turned over to a third party. 

vii. Beepers & Tracking Devices: Not a Search Unless Trespass
1. Summary:
a. Number appears on beeper? No constitutional violation
b. Activating beeper to search for calls? Constitutional violation
c. Tracking D on public road? No constitutional violation unless there is a trespass (Knotts)
d. Tracking D into home? Constitutional violation (Karo)
2. US v. Knotts (1983) (Rehnquist)

a. Facts: Codefendant places beeper in drum containing chloroform. Law enforcement tracks the drum to an open field outside defendant’s home. 

b. Holding: Not a search.

i. Trespass? No, the drum wasn’t in the home. It was in an open field.

ii. REP? No, no REP on a public road. The officers could have gleaned the same info from open fields, public roads, etc. 
viii. Consensually Monitored Calls: Not a Search

1. No REP because you are voluntarily divulging information to a third party, who could theoretically pass along that information.

a. NOTE: If neither party knows they are being monitored, this is a search
2. US v. White
a. Facts: Informant speaks with White, transmits information to law enforcement via radio receiver 

b. Holding: Not a search. No REP b/c third party doctrine.

ix. Dog Sniffs: Not A Search Unless Trespass or Unlawful Seizure
1. Summary:

a. Canine sniff of closed luggage is not a search; sniff is “sui generis” (US v. Place)
b. Canine sniff is not a search in the context of a traffic stop (Caballes)
c. A police stop exceeding the time needed to handle the matter for which the stop was made violates the constitution (Rodriguez)

d. Police can‘t bring drug dog onto your property b/c this is a trespass (Jardines)

2. Illinois v. Caballes (2005) (Stevens)

a. Facts: D gets pulled over for speeding and a dog sniffs out marijuana in the car.

b. Holding: Not a search because the dog only sniffed the exterior of the car. All dogs can detect is contraband and there is no REP in contraband.

3. Rodriguez v. US (2015) (Ginsburg)

a. Facts: Driver veers onto shoulder and is pulled over. Cop questions Rodriguez and Pollman. Cop goes back to car and calls for second officer. Writes warning ticket. Cop keeps the men there and tells them to get out of the car. Dog comes and is led around the car twice. Sniffs out meth. 7-8 minutes elapsed from the issuing of the warning until the dog indicated the presence of drugs.

b. Holding: A police stop exceeding the time needed to handle the matter for which the stop was made violates the constitution. Although the sniff is not a search, by keeping Rodriguez, the police conducting an illegal seizure.

4. Florida v. Jardines (2013) (Scalia)

a. Facts: Pedraja gets a tip that weed is being grown in Jardines’ house. Surveillance can’t see inside because blinds are drawn. Dog senses drugs, police get warrant, ultimately find drugs

b. Holding: This was a search under the trespass theory. Officers took the dog into the curtilage of D’s home.

i. NOTE: In her concurrence, Kagan says that this is a trespass and an invasion of privacy under Katz
x. Manipulating Bags: Search

1. Squeezing luggage is a search

2. Bond v. US (2000) (Rehnquist)

a. Facts: Border Patrol agent squeezes Bond’s luggage and notices brick-like object, finds a brick of meth 

b. Holding: A squeeze of personal luggage is a search

xi. Field Tests: Not a Search

1. Rationale: A field test only determines whether a substance is contraband and there is no REP in contraband. 

2. Limitations:

a. Only works when you have access to the substance

b. Cannot open purse and test substance for cocaine because you have a REP in your purse

3. US v. Jacobsen (1984) (Stevens)

a. Facts: Employees of private freight company find a damaged package. They look in it and find cocaine, call DEA, who come and open up the package

b. Holding: Not a search because the company already opened the package. Also not a search to test the narcotics because result is contraband/not contraband. 

xii. Private Searches: Not a Search

1. A private employer’s activities are not searches unless conducted at behest of government

2. See Sims (the search was in fact a search because the police asked the IT guy to search Sims’ computer)
xiii. Foreign Searches: Not a Search

1. Surveillance conducted in foreign countries is not a search

3. Probable Cause Requirement

a. Evolution of Probable Cause
i. 4th Amendment: “…no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

	Mere Allegation
	Only needs to be more than “reason to suspect”



	Aguilar-Spinelli Test
	If using an informant, must show: 

1. Informant Credibility

2. Source of Information

This proved problematic for law enforcement (what about anonymous tips?)

	Illinois v. Gates Test
	Consider the totality of the circumstances
Factors:
1. Source of information

2. Amount of detail

3. Verified predictions

4. Corroboration (including corroboration of lawful activity)

5. Officer’s opinions

6. Nature of information




ii. Illinois v. Gates (1983) (Rehnquist)
1. Facts: Police get an anonymous letter about Gates. They begin surveilling gates and corroborate two aspects of the letter: Gates did fly to Palm Beach and then drive back to Bloomingdale. Officers get a search warrant and find marijuana in Gates’ car and home.
2. Holding: An informant’s veracity, reliability, and basis for knowledge are relevant but they are not independent requirements. A rigid test is not desirable. The standard is based on the totality of the circumstances. Conclusory statements in affidavit not enough. Corroboration by independent police work is helpful.
a. NOTE: Under Aguilar-Spinelli, this tip would not be sufficient to obtain a warrant. 
b. Standard for Probable Cause

i. General Rule: To obtain a warrant, the government must have probable cause. 

1. What is enough?

a. More than a hunch but less than a preponderance

b. “Fair probability” of criminal activity 
c. Must be based on lawfully obtained evidence

d. See US v. Charles Leake (No PC where tipster said he smelled marijuana in the basement of a home and surveillance revealed nothing other than that the house matched the description and there was a basement) 
2. Objective standard (Whren) 

a. Cannot inquire into whether the stop was pretext

3. Probable cause should be relatively fresh

a. But can extend if there is evidence of ongoing criminal activity

b. See US v. Harris (although the affidavit primarily recounted information from years ago and the most recent criminal act was 18 months before the search, the court finds that the affidavit sufficiently alleged an ongoing conspiracy) 

4. Multiple suspects? (Pringle) 

a. May have PC for multiple suspects but PC must be particularized
b. Does not authorize arrest of everyone in the vicinity 
c. E.g. Police had PC to arrest every one in the car in Pringle but no PC to search everyone in the tavern in Ybarra
5. Dog sniffs?

a. A dog sniff may be enough to show probable cause (Harris)
b. “Evidence of a dog’s satisfactory performance in a certification or training program can itself provide sufficient reason to trust his alert. If a bona fide organization has certified a dog after testing his reliability in a controlled setting, a court can presume (subject to any conflicting evidence offered) that the dog’s alert provides probable cause to search. The same is true, even in the absence of formal certification, if the dog has recently and successfully completed a training program that evaluated his proficiency in locating drugs.”
6. Mistake of law?

a. A reasonable mistake of law is OK (Heien) 
ii. Whren v. US (1996) (Scalia) 
1. Facts: Plainclothes officers were patrolling a "high drug area" of the city in an unmarked car. They became suspicious when they passed a dark Pathfinder truck with temporary license plates and young occupants waiting at a stop sign, the driver looking down into the lap of the passenger at his right. The truck remained stopped at the intersection for what seemed an unusually long time-more than 20 seconds. When the police car headed back toward the truck, the Pathfinder turned suddenly to its right, without signaling, and sped off. The police followed and stopped the car. When an officer drew up to the driver's window, he observed two large plastic bags of what appeared to be crack cocaine in petitioner D’s hands. 
2. Holding: Probable cause is based on an objective standard and focuses on whether a reasonable officer could have found PC under the circumstances.
a. Pretext stops OK
iii. Maryland v. Pringle (2003) (Rehnquist)
1. Facts: Officer stops car for speeding and finds cash and cocaine. He arrests all three people in the car.
2. Holding: The officer had PC to arrest D, who was sitting in the passenger seat. A reasonable officer could conclude that there was PC to believe he committed the crime of possession of cocaine, either solely or jointly. Proximity alone, however, does not give rise to PC. Must have particularized PC.
iv. Florida v. Harris (2013) (Kagan)

1. Facts: Officer pulls over Harris’ truck, sees Harris is nervous, sees beer. Officer gets dog (Aldo) from the car and walks him around the truck. Dog indicates there’s something. Officer thinks there is PC and searches truck. He doesn’t find anything dog is trained to find, but finds materials needed to make meth. Officer pulls over Harris again when he is out on bail.  Officer’s certification had expired the year before he pulled Harris over, did not keep complete records of the dog’s performance 

2. Holding: Dog sniff alert may be enough to show probable cause. Flexible standard. Evidence of dog’s satisfactory performance is training is enough reason to trust his alert. D can challenge training at PC hearing. 

v. Devenpeck v. Alford (Scalia) (2014)
1. Facts: D impersonated cops and recorded their conversations. He is arrested for recording without permission. However, the law prohibiting this had been overturned. 
2. Holding: Doesn’t matter that law was overturned so long as there is PC to arrest for another offense (Post hoc, you can come up with a reason that you could have arrested him). 
vi. Heien v. North Carolina (2014) (Roberts)
1. Facts: While following a suspicious vehicle, Sergeant Darisse noticed that only one of the vehicle's brake lights was working and pulled the driver over. While issuing a warning ticket for the broken brake light, Darisse became suspicious of the actions of the two occupants and their answers to his questions. He asks for consent, searches the car, and finds drugs. Later, it is established that it was not actually illegal for the driver to drive with a single lamp.
2. Holding: Reasonable mistake of law does not invalidate probable cause or reasonable suspicion 
c. Probable Cause for Arrest 

i. Same standard as PC for searches

ii. Fair probability

iii. Collective knowledge OK

iv. Hearsay OK
4. Warrant Requirement

a. Required Information
i. Four Requirements:
1. Probable cause
2. Supported by oath or affirmation
3. Description of the place to be searched 
4. Description of the things to be seized (Andresen, Groh)
ii. Rule 41(e)(2)(A) Requirements

1. Warrant issued by magistrate

a. Need not be a lawyer

b. Must be neutral

c. Cannot be a prosecutor or paid per warrant issued

d. Can judge shop

2. Must identify person or property to be searched

a. Standard is “reasonable particularity”

b. Description of place can include address, location, or description. Includes curtilage and garage. 

3. Must identify person or property to be seized

a. Reasonableness standard. Read language of the warrant in context and avoid catch-all language (Andresen) 

b. There must be some description on the face of the warrant (Groh)
4. Must designate magistrate for return

5. Warrant good for 14 days (usually)

6. Should be served during “daytime” (6 AM - 10 PM)

a. The warrant must command the officer to execute the warrant during daytime unless the judge for good cause expressly authorizes execution at another time

b. No special showing of need for searches of narcotics 
c. NOTE: The search must start within lawful hours but need not end within them

iii. Special Masters

1. Statutorily required

2. Third party will search to avoid privilege issues 

a. E.g. Lawyers’ and doctors’ offices

iv. Anticipatory Warrants

1. In this scenario, the warrant will only be executed if some event occurs
a. In Grubbs, the court held these are permissible. There, the search would be executed only if there was a controlled delivery of contraband to the location at issue. 
2. To get an anticipatory warrant, must explain why/when the event will occur
3. Probability determination considers likelihood that the condition will occur
v. Sneak & Peek Warrant 

1. Allowed under the Patriot Act

2. Do not need to give notice of search or leave copy of warrant

3. Also available for FISA warrants
vi. Andresen v. Maryland (1976) (Blackmun)

1. Facts: Fraud unit discovers Andresen defrauded Standard-Young. Andresen represented the property was free of liens when he knew there were two liens on the property. Investigators conclude there is probable cause to believe Andresen had committed the state crime of false pretenses against Standard-Young. They request a warrant to search for specific documents pertaining to the sale of the property. Andresen argues that the descriptive terms of the warrants were so broad as to make the impermissible “general warrants”
a. Language: “Together with other fruits, instrumentalities, and evidence of crime at this (time) unknown” pg. 114

2. Holding: This is not a “general warrant.” The catch-all language does not make the warrant overbroad. Must use common sense and read in context.

vii. Groh v. Ramirez (2004) (Stevens)

1. Facts: Civil case against the ATF. Groh (ATF agent) is told that respondents have illegal weapons on their property. Groh applies for a warrant to search the ranch. The app was very specific. However, the warrant itself was not specific. It did not identify any of the items that Groh intended to seize. The location was also the entire farm, not just the stockpile of firearms. 

2. Holding: The warrant is invalid. It must incorporate the application by reference. 

b. Executing Search Warrants

i. What Can Be Seized?

1. Fruits and instrumentalities of a crime (e.g. money and gun)

2. Other evidence of a crime (e.g. ski mask) 

ii. Where Can Police Search?

1. General Rule: The police can search anywhere the thing they are looking for might be.

2. Zurcher v. Stanford (1978): The police can get a warrant to search a third party’s location for evidence of a crime. 

a. Because the police could look for evidence of a crime (the riot), the police could do a search of the newspaper office.

b. The 4th Amendment does not have a special 1st Amendment carve out

c. Statute passed for protection: Privacy Protection Act of 1990 

iii. Who Can Be Detained?

1. When there is a search of a residence, those present at the time of the search may be detained (Michigan v. Summers)

2. Police can handcuff, detain, and interrogate persons present at the time of the search (Muehler v. Mena)
3. A person who happens to be present in premises that are subject to a search cannot be searched just by virtue of being there. The search must be supported by probable cause particularized with respect to that person. (Ybarra)

4. Only persons within the immediate vicinity of the search may be detained (Bailey)

a. Factors:

i. Lawful limits of property

ii. Within sight

iii. Ease of reentry 

5. Muehler v. Mena (2005) (Rehnquist)

a. Facts: Mena was handcuffed during a search of the premises she and several others occupied.

b. Holding: The detention was reasonable and did not violate the 4th Amendment.

i. Being kept in the garage? Reasonable under Summers
ii. Being handcuffed? More intrusive than Summers but still reasonable because the search was for weapons, gang members were on the premises, and there were multiple occupants detained

iii. Length of time handcuffed? The 2-3 hour detention does not outweigh the government’s continuing safety interests

iv. Questions about immigration status? Mere police questioning is not a seizure. The cops did not need reasonable suspicion to ask Mena about her name, DOB, or immigration status.

iv. Knock and Announce

1. Summary:

a. Knock and announce is required by the 4th Amendment. But some exceptions may be reasonable. (Wilson v. Arkansas)

b. No per se exceptions (Richards v. Wisconsin)

c. Easy compliance (In Banks, police knocked but waited only 15 seconds before going inside. The court held the police did not violate the 4th Amendment). 

d. No exclusionary rule. Evidence not excluded just because the police failed to knock and announce. (Hudson)
2. Wilson v. Arkansas (1995) (Thomas)

a. Facts: Wilson sold drugs to an informant. The informant purchased drugs at the home Wilson shared with Jacobs. Later, the informant called Wilson to set up a meeting. At the meeting, Wilson produced a pistol and threatened to kill the informant.  The next day, cops got a warrant to search Wilson’s home and arrest her and Jacobs. Police found the main door to the home open. They opened the unlocked screen door and entered, identifying themselves as police officers. 

b. Holding: Police must knock and announce before entering a residence

i. A search might be defective if no knock, but law enforcement may establish the reasonableness of an unannounced entry 

3. Richards v. Wisconsin (1997) (Stevens)

a. Facts: Richards was dealing drugs out of motel rooms. The police requested a warrant that would have given them the OK not to knock. The magistrate specifically deleted those portions of the warrant.  Cops show up. Pharo is dressed as a maintenance worker. Richards opens the door (chain still on) and sees a man in a cop uniform. He slams the door. A few seconds later, the officers kick and ram the door. At trial, the cops say that they announced as they kicked the door in. 

b. Holding: The decision not to knock was reasonable. However, there is no categorical exception to the knock and announce rule for drug crimes.  To justify a no-knock entry, police must have a reasonable suspicion that knocking and announcing, under the circumstances, would be dangerous our futile, or that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence. 

v. Mistakes in Executing Warrant

1. General Rule: 

a. Standard is reasonableness
b. Honest mistakes are tolerated 

c. What are reasonable mistakes?

i. Accidentally searching wrong apartment is reasonable (Garrison)

ii. Search of wrong house, even when occupants were a different race than suspects is reasonable (Retelle)

2. Maryland v. Garrison (1987) (Stevens)

a. Facts: Police accidentally search the wrong apartment and find contraband.

b. Holding: The search did not violate the 4th Amendment. This was a reasonable mistake because the police thought there was only one apartment on the third floor.

3. LA County v. Rettele (2007) (per curiam)

a. Facts: LA County Sheriff’s Dept gets a warrant to search a house. However, suspects have moved out. The deputies realize the two residents are of a different race (white) than the suspects (4 black men). The deputies ordered the residents (naked) out of bed. They required them to stand for a few minutes before allowing them to dress. 

b. Holding:  No 4th Amendment violation. This was a reasonable mistake, the orders were permissible to protect the safety of the deputies; the detention was shorter than the detention in Mena. 

vi. Media Ride-Alongs

1. General Rule: Media ride-alongs violate the 4th Amendment.

a. Exception: Private party is helping with the search.
2. Wilson v. Layne (1999) (Rehnquist)

a. Facts: Police accidentally go to house that belonged to suspect’s parents. They walk in on parents in their underpants and nightgown, detain the husband when he gets freaked out. Media was there for a ride-along.
b. Holding: Media ride-alongs violate the 4th Amendment. Private parties can, however, help with the search. 

vii. Use of Force

1. General Rule: Any force that is “reasonable” is allowed

a. Battering rams OK

b. Stun grenades OK

2. US v. Jones (2000) (7th Cir.)

a. Facts: Police ram door and throw concussion grenade inside house; they knew the suspect’s girlfriend and her child lived with the suspect.

b. Holding: No 4th Amendment violation.

5. Exceptions to Warrant Requirement

a. Overview

i. If warrant, presumption of reasonableness
1. Burden is on defendant to show the warrant is invalid 
ii. If no warrant, presumption of unreasonableness. 
1. Burden is on the prosecution/government to show an exception applies 
b. Exigent Circumstances Exception

i. Hot Pursuit

1. Summary:

a. If hot pursuit, police can search without a warrant for suspect or evidence (Hayden) 

b. Unless there is a hot pursuit or other exigent circumstances, must get a warrant for arrest in home. Routine felony arrest not enough. (Payton)

c. Hot pursuit must be immediately after the crime, there must be continuous pursuit, and it must be for more than a minor offense (Welsh) 

2. Warden v. Hayden (1967)

a. Facts: After an armed robbery, two cab drivers follow the robber and tell police where he is. Police get consent from the wife to search the home. Inside, they search the flush tank of the toilet and the washing machine. Inside both, they find evidence of the robbery.
b. Holding: Neither the entry without a warrant nor the search without a warrant was invalid. Here, speed was essential to keeping people safe. Police could look for both the suspect and evidence of the crime. 
3. Payton v. NY (Stevens) (1980)

a. Facts: Challenge to NY law that authorized police officers to enter a private residence without a warrant and with force to make a routine felony arrest. Cops thought Payton murdered the manager of a gas station. They watch Payton for two days and, eventually, they knock on the door. 30 min later they use crowbars to break open the door and enter the apartment. No one is there. In plain view, there is a shell casing. Payton eventually surrenders to police 

b. Holding: The 4th Amendment prohibits the police from making a warrantless and nonconsensual entry into a suspect’s home in order to make a routine felony arrest. Physical entry of home is the chief evil. Searches inside a home without a warrant are presumptively unreasonable 

ii. Prevent Injury

1. Summary:

a. Exigent circumstances apply when serious threat to safety of others, officer’s actual motivation is irrelevant (Brigham City)

b. Objective standard is reasonable belief of injury or immediate threat of serious injury (Fisher) 

c. Includes animal cruelty. See People v. Chung (Warrantless entry permissible where officer heard dog whimpering. This is allowable to prevent imminent animal cruelty)

2. Brigham City, UT v. Stuart (2006) (Roberts)

a. Facts: Police respond to a call regarding a loud party and hear shouting inside . They see two guys drinking in the backyard and a fight in the kitchen. One officer opens the screen door and announces. He enters the kitchen and announces. The occupants finally notice officer and stop fighting. The officers then find drugs and arrest adults 
b. Holding: A police officers may enter a home without a warrant when they have an objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened with such injury. 
i. Was the conduct serious enough to justify the intrusion? Yes, don’t have to wait until someone gets knocked unconscious to enter
3. Ryburn v. Huff (2012)
a. Facts: Police believe student is going to commit a school shooting. They show up at the house, no one answers phone, eventually the mom says she is home and her son is home, hangs up the phone. Mom shows up at door and doesn’t let cops in, storms inside when asked about guns. Cops go in anyways. 

b. Holding: Objectively reasonable basis for fearing imminent violence because of mom’s strange behavior.

iii. Prevent Destruction of Evidence

1. Summary:

a. OK if law enforcement creates the exigent circumstances, so long as they do not do anything illegal (King) 

b. No per se exception for DUI blood tests (McNeely) 

c. OK to provide criminal penalties for not submitting to breath test, not OK with respect to blood test (Birchfield) 

2. Kentucky v. King (2011) (Alito)

a. Facts: After a controlled purchase of crack, officers don’t get to D before he goes into his apartment. They smell the odor of burnt marijuana. It’s unclear which apartment D went into. They approach one apartment, knock and announce, hear people moving inside, and (thinking drugs are being destroyed) kick the door in and see cocaine and marijuana.

b. Holding: Warrantless entry OK under exigent circumstances exception. This is true even though the police created the exigency by knocking on the door. Where, as here, the police did not create the exigency by engaging or threatening to engage in conduct that violates the 4th Amendment, warrantless entry to prevent the destruction of evidence is reasonable 

3. Missouri v. McNeely (2013) (Sotomayor)

a. Facts: D was pulled over and appeared drunk. He refused to provide a breath sample so the officer took him to a nearby hospital for blood testing. He did not secure a warrant.

b. Holding: While the natural dissipation of alcohol in the blood may support a finding of exigency in a specific case, it does not do so categorically. Whether a warrantless blood test of a drunk-driving suspect is reasonable must be determined case by case based on the totality of the circumstances.

4. Birchfield v. North Dakota (2016) (Alito) 

a. Facts: D is pulled over and officer thinks he is drunk. D performs poorly on roadside sobriety and fails roadside BAC test. He refuses to take a blood test. State law provided penalties for those who refused blood and breath tests. 
b. Holding: Breath tests do not implicate significant privacy concerns. Blood tests are different because they are more intrusive and tell the police more information that breath does. 
c. Plain View

i. General Rule: If officers are lawfully present in a place, they may seize contraband or evidence of a crime that is in plain view 

1. But the plain view doctrine may not be used to extend a general exploratory search from one object to another until something incriminating at last emerges (Coolidge)

2. Even though inadvertence is a characteristic of the most legitimate plain-view seizures, it is not a necessary condition (Horton) 
3. Cannot manipulate objects to see evidentiary value (Hicks) 

4. Must be immediately apparent that it is contraband

ii. Coolidge v. New Hampshire (1971) (Stewart)

1. Facts:

2. Holding: 
iii. Horton v. CA (1990) 

1. Facts: Officers were lawfully present and the contraband nature was apparent.

2. Holding: No strict “inadvertence” requirement

iv. Arizona v. Hicks (1987) (Scalia) 

1. Facts: A bullet fired through the floor of D’s apartment injured a man on the floor below. Police entered the apartment to search for the shooter, for other victims, and for weapons. While there, one of the policemen noticed two sets of expensive stereo components and, suspecting that they were stolen, read and recorded their serial numbers -- moving some of them, including a turntable, to do so -- and phoned in the numbers to headquarters. Upon learning that the turntable had been taken in an armed robbery, he seized it immediately
2. Holding: Not plain view because officer manipulated the object. Thus, this was a search and the officer needed PC to conduct it. Here, officer did not have PC.
d. Plain Touch

i. General Rule: 

1. Must be immediately apparent that the item is contraband

2. Cannot manipulate the item
ii. Minnesota v. Dickerson (White) (1993)

1. Facts: While exiting an apartment building with a history of cocaine trafficking, Dickerson spotted police officers and turned to walk in the opposite direction. In response, the officers commanded Dickerson to stop and proceeded to frisk him. An officer discovered a lump in Dickerson's jacket pocket, and, upon further tactile investigation, formed the belief that it was cocaine. The officer reached into Dickerson's pocket and confirmed that the lump was in fact a small bag of cocaine. 

2. Holding: Can have a plain touch exception but contraband nature must be immediately apparent and you cannot manipulate the object. Here, this search was not valid under the 4th Amendment because the officer could not immediately tell it was contraband.

a. Terry requires a protective pat-down search to involve only what is necessary for the detection of weapons. Here, the officer was already aware that Dickerson's jacket pocket did not contain a weapon when he detected the cocaine through further tactile investigation.

e. Automobile Searches
i. Exceptions Applicable to Automobile Searches

1. Automobile Exception – Can search w/o warrant but must have PC

2. Search Incident to Arrest – Can search w/o warrant and w/o PC

3. Inventory Searches – Can search w/o warrant and w/o PC

4. Consent – Can search w/o warrant and w/o PC
ii. Automobile Exception

1. General Rule: Cars and other movable vehicles can be searched without a warrant if there is probable cause to believe contraband or evidence of crime is in the automobile

a. Includes search of entire vehicle, including the trunk 

b. Can search anywhere where contraband could be hiding 

c. Police can also search containers in the car (Acevedo)
i. Includes glove compartments, luggage, boxes, etc. 

ii. But, there is a REP in containers found outside of a vehicle 
2. Rationale (Carroll, Carney) 

a. Mobility 

b. Expectation of privacy is lessened 

3. Scope of Automobile Exception

a. Covers motorhomes (Carney) 

b. Covers cars no longer mobile (Maroney) 

c. Covers parked cars

d. Motorcycle under tarp?

e. Also applies to boats, airplanes, etc. 

4. California v. Carney (1985) (Burger)

a. Facts: Warrantless search on motorhome. DEA sees Carney approach a youth, go inside the motorhome, and close the shades. There has been a tip that someone here is exchanging weed for sex. The home is under surveillance for 1¼ hours while Carney and the youth are inside. When the youth leaves, the agents follow and he tells them he received weed for sex. Youth goes back and knocks on the door, Carney walks out, agents conducts a search and find weed. 

b. Holding: This is OK under Carroll. Although the vehicle isn’t moving right now, it is readily movable 

5. California v. Acevedo (1991) (Blackmun)

a. Facts: Agent tells Officer Coleman that he seized a package of weed. Coleman is to take the package, go to the FedEx office where it was to be delivered, and arrest whoever comes to claim it. Daza picks up package and brings it home. Officers see Daza go outside and drop the container the weed was in.  Coleman goes to get a warrant. Shortly after, officers see St. George leave the apt with a blue knapsack. The officers stop him and find marijuana. Acevedo shows up at the apt, leaves carrying a bag, he puts it in the trunk and drives off. Officers stop him, open the trunk and the bag and find weed. 

b. Holding:  No probable cause to search vehicle but can search the paper bag.
f. Search Incident to Arrest
i. General Rule: Once a person is arrested, police can search that person and the “grab area” nearby. NO PC NECESSARY 
1. The grab area means the grab area at the time of arrest
a. Can follow D into different rooms to establish new grab areas
b. Can look in a locked cabinet nearby 
c. In a car, can look in passenger compartment and any containers, but not the trunk (Belton). 
d. NOT applicable if D is secured in squad car unless officers believe that evidence of the offense of arrest might be found in the vehicle (Gant)
e. Cannot search cell phone absent some exigent circumstances like remote wiping (Riley)
2. This is both an exception to the warrant requirement and the probable cause requirement
3. Per se rule
a. Crime doesn’t have to be a violent one
i. See US v. Robinson (police conducted SIA even though D was only arrested for driving with an expired license and there was no risk he would destroy evidence or get a weapon)
b. BUT there must be an arrest. A citation is not sufficient. 
i. See Knowles v. Iowa (Officer pulls over D for speeding and issues a citation. Court says that a SIA was inappropriate because there was no arrest.)
c. Pretext stops OK if there is PC to arrest (Whren) 
ii. Rationale
1. Prevent destruction of evidence
2. Safety of law enforcement
3. Little expectation of privacy
4. History 
iii. Chimel v. CA (Stewart) (1969)
1. Facts: Police go to arrest D for burglary and D’s wife lets the police inside. D enters the house and an officer hands him an arrest warrant and asks permission to look around. D objects but the police continue to search the entire house.
2. Holding: The scope of the search was unreasonable. The police could search D and the area within his immediate vicinity. However, they could not search other areas of the home without a warrant.
iv. Riley v. CA (Roberts) (2014)
1. Facts: During SIA, police search D’s phone.
2. Holding: Generally, officers must secure a warrant before conducting cell phone searches. 
a. Safety concerns not applicable here. 
b. Destruction of evidence concerns not applicable here. If remote wiping were an issue, exigent circumstances could apply. 
v. Arizona v. Gant (2009) (Stevens for Plurality)
1. Facts: Gant is arrested for driving with a suspended license, handcuffed, and locked in patrol car. Officers search his car and find cocaine. Gant could not have accessed his car to retrieve weapons or evidence at the time of the search.
2. Holding: Plurality holds that Belton does not authorize a vehicle search incident to a recent occupant’s arrest after the arrestee has been secured and cannot access the interior of the vehicle. However, circumstances unique to the car context justify a search incident to arrest when it is reasonable to believe that evidence of the offense of arrest might be found in the vehicle.  
g. Inventory Search of Property and Persons
i. General Rule: If police conduct an inventory search pursuant to a routine policy and find evidence of a crime, that evidence is admissible

1. What about inventory searches of persons?

a. Permissible if routine procedure (Illinois v. Lafayette)

b. Need to inventory effects before jailing 

ii. Rationale

1. Caretaking function 

2. Special need to protect your property, protect police against lawsuits, and protect police from danger 

3. “Reasonable” under 4th Amendment because not searching for evidence

iii. South Dakota v. Opperman (Burger) (1976)

1. Facts: Car parked illegally gets impounded. From outside the car, officers see a watch and other items. The cops open the car and (using a standard inventory form) inventory the contents of the car, including the unlocked glove compartment. In the glove compartment, cops find weed.

2. Holding: This conduct was reasonable; incident to the caretaking function of the local police to protect community safety
h. Protective Sweep
i. General Rule: If an officer has reasonable suspicion of danger to others, then the officer may conduct a protective sweep to ensure officer safety. 
1. To have reasonable suspicion, there must be articulable facts which, taken together with the rational inferences from those facts, would warrant a reasonably prudent officer in believing that the area to be swept harbors an individual posing a danger to those on the arrest scene (Buie) 
2. The search can only be a cursory inspection. Sweep lasts no longer than necessary to dispel reasonable suspicion of danger. (Buie) 
3. But, officers may seize items in plain view

ii. Maryland v. Buie (1990) (White)

1. Facts: Armed robbery of Godfather’s pizza. Police get arrest warrant for Buie. They think the robber was wearing a red running suit. They call to verify Buie is home, show up, fan out, Rozar announced he would “freeze” the basement so that no one could come up and surprise the officers. He finds Buie in the basement. Detective Frolich then enters the basement “in case there was someone else” down there, sees the running suit and seizes it. This was not in the grab area at the time
2. Holding: Protective sweep in conjunction with in-home arrest OK if reasonable belief of danger based on specific facts 

i. Consent

i. General Rule: If voluntary, consent searches are reasonable under the 4th Amendment

1. Voluntariness judged based on totality of the circumstances 

a. Burden is on the government to demonstrate that the consent was given voluntarily 

2. Waiver ≠ Consent  

ii. Voluntariness Factors:

1. Told of right to refuse

2. Time of day

3. Location (In custody?

4. Show gun?

5. Tone of voice

6. Held incommunicado

7. How invasive is the search

8. Age and gender of suspect 

9. Impairment? Intoxicated? Intelligence?

10. Language barrier

11. Number of requests

12. Prior arrests and knowledge

13. Reluctance of suspect

iii. Scope of Consent

1. Individual’s consent to “quick search” does not allow police to conduct an extended search (People v. Cantor)

2. Generally, the burden is on the individual being searched to limit the scope of the search 

iv. Third Party Consent

1. Generally, co-occupants can give consent
a. Consider whether co-occupant has apparent authority
2. However, no consent where co-occupant is present and objects (Randolph) 

3. Randolph does not apply where the objecting occupant is absent and another occupant consents (Fernandez)

v. US v. Drayton 

1. Facts: Three officers board bus as part of routine drug enforcement effort. They ask passengers about travel plans. To avoid blocking the aisle, Officer Lang stood next to or just behind each passenger he spoke to. Passengers who declined to cooperate or who chose to exit the bus would have been allowed to do so. Lang approached Ds from the rear and leaned over Drayton’s shoulder. Lang spoke softly and asked if Drayton had a bag on the bus. Ds pointed to a single bag and Lang asked “Do you mind if I check it?”. Brown responded “Go ahead”. The bag contained no contraband.  Lang notices the men are wearing heavy jackets and baggy pants. He asked Brown “Do you mind if I check your person?” and Brown says sure. Lang arrests Brown.

2. Holding: The test for consent is whether it is voluntary under the totality of the circumstances. Here, the consent was voluntary. 

vi. Schneckloth v. Bustamonte (Stewart) (1973)

1. Facts: Bustamonte was riding in a car with five other men. A cop stopped the car because of a mechanical violation. The three police officers ultimately present asked the men to get out of the car. An officer then asked a passenger, whose brother owned the car, if he could search the car. The passenger replied, "Sure, go ahead.” Before the search, the police did not threaten anyone with arrest, and the conversation was "all very congenial" and without "discussion of any crime". In the car, officers found stolen checks that formed the basis of the charge against Bustamonte. Claiming this evidence was the fruit of an unconstitutional search, Bustamonte unsuccessfully sought to suppress the evidence.
2. Holding: Consent was voluntary based on totality of circumstances

a. Two competing concerns must be accommodated in determining the meaning of a 'voluntary' consent - the legitimate need for such searches and the equally important requirement of assuring the absence of coercion.

vii. Georgia v. Randolph (Souter) (2006)

1. Facts: D and his wife had recently separated. Wife complained to the police that after a domestic dispute, her husband took their son away. The officers arrived at the house and wife told them that her husband was a cocaine user. D arrived on the scene and explained that he had removed the child to a neighbor’s house out of concern that his wife might take the boy out of the country. Wife said that there were items of drug evidence in the house. The police asked D for permission to search the house, which he refused. The police officer then asked the wife, who consented. She led the officer upstairs to a bedroom where the police found evidence of cocaine. He then left the home to get an evidence bag and called the DA’s office, which instructed him to stop the search and apply for a warrant. After getting a search warrant, the police returned to the house and seized evidence of drug use. 
2. Holding: A physically present co-occupant’s stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him
a. Police can still enter if exigent circumstances.

viii. Fernandez v. California (Alito) (2014) 

1. Facts: Police go to D’s home. At the house, the police see that D’s wife looked like she had been abused. D tells the police they don’t have the right to come in. The police arrest D for domestic violence. They come back to the house and ask the wife to search the house. The wife says yes. 

2. Holding: Co-occupant can give consent even if police have removed objecting occupant from the building

a. Randolph is limited to situations where the objecting occupant is physically present. 
j. Special Needs Searches

i. Overview

1. Consider: Government Interest vs. Defendant’s Privacy
2. Test: What is the primary purpose?
a. Law enforcement? Not an exception to warrant requirement

b. Other purpose? Exception 
ii. Special Needs Searches Include…

1. Administrative Searches

2. Border Searches

3. Checkpoint Searches

4. Schools

5. Government Employees

6. Jails & Prisons 

iii. Administrative Searches

1. General Rule: Although the 4th Amendment applies to administrative searches, the government does not need the traditional showing of probable cause. 
2. Test

a. Closely regulated industry

i. Automobile junkyard? Yes

ii. Hotel industry? No

iii. Also: liquor sales, firearms dealing, mining

b. There is a substantial government interest that informs the regulatory scheme pursuant to which the inspection is made

i. E.g. NY v. Burger (substantial government interest in combating issue of auto theft)
c. The warrantless inspections are necessary to further the regulatory scheme

i. E.g. NY v. Burger (element of surprise necessary to regulate junkyards industry)
d. The statute’s inspection program, in terms of the certainty and regularity of its application, provides a constitutionally adequate substitute for a warrant.

i. Provides notice

ii. Limits discretion 
3. Camara v. Municipal Court of City and County of SF (White) (1967) 

a. Facts: Inspector makes routine inspection of residence to check compliance with Housing Code. D denies inspector entry multiple times. Ultimately sues for failure to get a warrant. 
b. Holding: The 4th Amendment applies to this inspection. However, the police do not need the traditional showing of probable cause. Reasonable suspicion is enough.
i. Here, the government must get an administrative warrant. RS to get such a warrant will depend on the passage of time, nature of building, and condition of the area. No need to make a specific showing that a particular dwelling has violated administrative standards.  

4. NY v. Burger (Blackmun) (1987)
a. Facts: Cops find stolen cars and car parts at Burger’s junkyard. 

b. Holding: The special needs exception applies. 

i. This is a closely regulated business: operator must have a license, pay a fee, maintain a police book, make inventory available for inspection by police or any agent of the DMV

ii. Substantial government interest: car theft is a major problem closely associated with this industry 

iii. Warrantless inspections necessary: element of surprise is necessary

iv. Adequate substitute for a warrant: the statute notifies operators that they are subject to routine inspections, the statue also sets forth the scope of the inspections 
5. City of LA v. Patel (Sotomayor) (2015) 
a. Facts: Facial challenge to a law said that motels must make guest ledgers available to police upon request. The law said that a motel owner who refused could be arrested. Motels said this was unreasonable. 

b. Holding: This type of search does not fall under the special needs exception. Absent exigent circumstances, there must be an opportunity for a pre-compliance review (get an administrative warrant)

i. This is not a closely regulated business

ii. There is a substantial government interest in preventing crime

iii. Warrantless inspections not necessary  

iv. Not an adequate substitute for a warrant: Law enforcement can come check guest ledgers are virtually any time 
iv. Border Searches

1.  General Rule: Law enforcement can conduct routine searches of items and people entering the US without any suspicion. Law enforcement can conduct non-routine searches of items and people entering the US with reasonable suspicion. 

a. Includes: permanent borders, expanded borders (checkpoints), airports
b. Rationale:

i. Protecting borders

ii. Right of sovereign

iii. Traditional right of government to search 

2. Test
a. Is the search routine?

i. Consider:

1. Government interest

2. Privacy concerns (how intrusive?)

3. Frequency

4. Delay

5. Destruction of property

b. If routine, no reasonable suspicion required
i. Includes:

1. Removing gas tank (Flores-Montano)

2. Removing car door panels (In Hernandez this was routine because it could be put back together with no significant damage)
3. Slashing spare tire (In Cortez-Rocha this was routine because this doesn’t prevent your ability to drive away)
c. If not routine, reasonable suspicion required
i. May include…

1. X-ray

2. Body cavity search

3. Strip searches

ii. See US v. Montoya-Hernandez (drug balloon case)
3. US v. Flores-Montano (Rehnquist) (2000)

a. Facts: Border patrol agents find weed in defendant’s gas tank. The agents tapped on the gas tank and it sounded full. 

b. Holding: Routine (not overly intrusive) secondary searches permitted without reasonable suspicion. Why? Interest in protecting out border; this type of search does not result in serious deprivation/destruction of property 

4. US v. Ramsey (Rehnquist) (1977)

a. Facts: US customs officer inspects and then opens envelopes coming from Thailand. The envelopes are sent to DEA, who determine the envelopes contain heroin. 

b. Holding: The statute that allowed searches of mail upon reasonable cause is constitutional. No warrant was necessary here. Rationale applies here because this is like a border crossing.

5. US v. Montoya-Hernandez (Rehnquist) (1985) 

a. Facts: Customs officers detain woman and subsequently find 88 cocaine balloons in her alimentary canal.

b. Holding: This was not a routine search because, among other things, the search was extremely intrusive. Thus, reasonable suspicion is correct standard. This was satisfied here. 

i. NOTE: Dissent says should have to get a warrant based on probable cause. “Indefinite involuntary incommunicado detentions for investigation are the hallmark of a police state, not a free society”; “It is easy to make light of insistence on scrupulous regard for the safeguards of civil liberties when invoked on behalf of the unworthy. It is too easy. History bears testimony that by such disregard are the rights of liberty extinguished, heedlessly at first, then stealthily, and brazenly in the end.”

6. US v. Arnold (9th Circuit)

a. Facts: At airport, officers search Arnold’s computer and find child pornography.

b. Holding: No suspicion required for routine border search.

i. NOTE: Developments in the law here (Handout #11) 

1. Cotterman: we need a higher level of suspicion 
v. Checkpoint Searches

1. General Rule: Can conduct suspicionless checkpoints when reasonable.

a. Consider whether primary purpose is to detect crime vs. another purpose
2. Michigan Department of State Police v. Sitz (Rehnquist) (1990)

a. Facts: Sobriety checkpoints 
b. Holding: Suspicionless checkpoints reasonable because very serious drunken driving problem. Purpose here is safety, not discovering crime. 
3. City of Indianapolis v. Edmond (O’Connor) (2000) 

a. Facts: Checkpoint to find vehicles with illicit drugs 

b. Holding: Unconstitutional. Primary purpose is law enforcement, not safety

4. Illinois v. Lidster (2004)

a. Facts: Checkpoint to find witnesses to hit-and-run.

b. Holding: Checkpoint reasonable because grave public interest in finding witnesses to hit-and-run homicide. Primary purpose was to find witness.
5. US v. Faire
a. Primary purpose was to prevent poaching of animals.

vi. School Searches

1. General Rule: Generally, can search students if there is reasonable suspicion. However, the search as actually conducted must be reasonably related in scope to the circumstances that justified the interference in the first place. The scope will be permissible when it is not excessively intrusive in light of the age and sex of the student and the nature of the infraction.
a. Must balance school’s interests with intrusion on student’s privacy

b. If the search is more intimate, much have greater interest
i. More strong than Ibuprofen (Redding)
2. Summary

a. Random Drug Testing: No suspicion

b. Search of Backpacks: Reasonable suspicion

c. Strip Searches:  Probable cause or reasonable suspicion of dangerous drug 

3. TLO v. New Jersey (1985) 
a. School officials could search a student’s purse based on RS. Why? Diminished expectation of privacy, special need to maintain discipline and order. 

b. Sufficient that there be reasonable grounds for suspecting that the search will turn up evidence that the student has violated or is violating either the law or the rules of the school. 

c. Scope must be reasonable and not excessively intrusive in light of the age and sex of the student and the nature of the infraction
4. Redding v. Safford School Dist. (2009) (Souter)
a. Facts: School searches 13-year-old student’s bra and underpants based on RS that she brought forbidden prescription and over-the-counter drugs to school.,

b. Holding: The search was unconstitutional because there as no reason to suspect the drugs presented a danger or were concealed in her underwear.
i. OK to search backpack and outer clothing 
vii. Government Employees

1. City of Ontario v. Quon (2010) (Kennedy) 
a. Facts: Government bought phones for SWAT officers. D was texting over the minutes limit. Many of the texts were personal. The gov wanted to look at the log since it was over the minutes limit. D says they are intruding on his privacy.

b. Holding: 

i. There were reasonable grounds for suspecting that the search was necessary for a noninvestigatory work-related purpose (whether the character limit was sufficient to meet the city’s needs)

ii. Scope of search (reading transcripts) was reasonable and not excessively intrusive (Only looked at specific months, not at the individual text messages)
viii. Drug Testing
1. Government Employment

a. Suspicionless drug testing permissible for employees in dangerous and sensitive positions
b. Examples:
i. Railroad employees? YES (Skinner)

ii. Customs workers? YES (Von Raab)

iii. Politicians? NO (Chandler) 

2. Schools

a. Drug testing permissible for student athletes and students participating in extracurricular activities 

i. Consider

1. Expectation of privacy

2. Obtrusiveness of search

3. Strength of government interest
b. Vernonia School Dist. v. Acton (1995)

i. Facts: School district randomly drug tested student athletes.
ii. Holding: Random drug testing of student athletes OK
1. Why? Lesser expectation of privacy in schools and even greater degree of regulation for student athletes. Method of search is urine test and does not implicate major privacy interest. Government interest is strong: Issue with drug use on campus; athletes were the leaders of the drug culture
c. Board of Education v. Earls (2002) (Thomas) 

i. Facts: School district requires all students who participate in competitive extracurricular activities to submit to drug testing
ii. Holding: Extends drug testing to all extracurricular activities
1. Why? Lesser expectation of privacy in school and even greater degree of regulation when you participate in extracurriculars. Method of search is regular urine test like Vernonia. Government interest in deterring drug use strong. Specific evidence of drug issues at this school.
2. Court rejected idea of individualizing the process because of fear of lawsuits (e.g. you tested my child because of his race) 

3. Hospitals

a. Ferguson v. City of Charleston (2001) (Stevens) 

i. Facts: Pregnant mothers were using drugs. MUSC began ordering drug screens be performed on urine samples from maternity patients who were suspected of using cocaine. This was not successful so several months later Nurse Brown got the police involved. 

ii. Holding: Testing of pregnant women unconstitutional
1. Not considered a special need search

2. Health and safety rationale? No, the primary purpose is law enforcement. If primary purpose were health and safety, the hospital wouldn’t have turned the women over to law enforcement.  

ix. DNA Testing of Arrestees

1. General Rule: Can DNA test people arrested for serious offenses, if the purpose is identification. Although this is a search, it falls under the special needs exception. 
2. Maryland v. King (2013) (Kennedy)

a. Facts: King is arrested and charged with assault. As part of the routine booking procedure, a DNA sample is taken. His DNA is then linked to a rape that occurred six years later.

b. Holding: Government can conduct DNA test on arrestee. 

i. Privacy Intrusion: arrestees not yet convicted (but, after probable cause finding), limited use of information

ii. Government’s Need: establishing identity, solving cases

1. Scalia’s dissent says that the government’s purpose is general law enforcement. The DNA isn’t even tested until after the arraignment and DNA itself tells you who someone is—you don’t need to test it against a database to tell you that. 
x. Jails & Prisons

1. General Rule: Routine strip searches in jail require no reasonable suspicion. But, perhaps exceptions where not going into general population (Florence)

2. Rationale

a. Safety of officers, other inmates, etc. 

b. Prevent the smuggling of contraband into jails 
3. Florence v. Board of Chosen Freeholders of Burlington (2012) (Kennedy)

a. Facts: Florence is arrested for a minor crime. He ends up in Burlington County Detention Center and he is later transferred to Essex County Correctional Facility. At both jails, he is subjected to strip searches. Florence argues that there must be reasonable suspicion to suspect an inmate has drugs in order to conduct a strip search. 

b. Holding: A strip search in jail does not require even reasonable suspicion; it is a special needs search. 

i. Search is invasive but the government’s interest in conducting a thorough search during intake is strong. 

ii. It is not tenable to have intake procedures that vary from person to person based on the severity of the offense. This is both inconvenient and it is not true that minor offenses means you are less likely to bring in contraband. 
iii. NOTE: This might not apply in situations where a detainee is held without assignment to the general population and without substantial contact with other detainees
xi. Probation & Parole Searches

1. Summary:

a. Probationers: need reasonable suspicion that probationer is engaged in criminal activity (Knights)

b. Parolees: no suspicion necessary; just need to know suspect is on parole (Samson) 
c. Police can search parolee’s house even if parolee has non-parolee roommate
2. US v. Knights (2001) (Rehnquist)

a. Facts: Knights signed a probation order agreeing to warrantless searches of his person, property, and home. Three days later, he is suspected of interfering with PG&E facilities. 

b. Holding: Reasonable suspicion is sufficient to search probationer’s house. 

i. This is a special needs search. The state interest in preventing crime and promoting rehabilitation outweighs the defendant’s privacy interests. Defendant had a diminished expectation of privacy. 

3. Samson v. CA (2006) (Thomas) 

a. Facts: Officer searches parolee he sees on the street. Initially, he thought the defendant had an outstanding warrant. Under CA law, every prisoner eligible for release on parole must agree to suspicionless searches. 

b. Holding: No suspicion needed; need to know suspect is on parole. 

i. Why? Diminished expectation of privacy (even less so than probationers) Parolees are more likely to commit future crimes. 

xii. Community Caretaking Exception

1. Primary purpose not designed to uncover evidence of criminal activity

2. Primary purpose may be…

a. Community safety

b. Locating risk

c. No probable cause requirement

3. Cannot examine officer’s subjective intent (Whren) 
6. Seizures & Arrests

a. Overview
i. Analysis

1. Was it a seizure?

a. See Mendenhall (holding that the events at issue constituted a consensual encounter rather than a seizure) 

2. What kind of seizure was it?

a. Arrest (lengthy seizure)

b. Terry stop (temporary detention)

c. Consensual encounters (not seizures)

	Arrest
	Detention

	· Length of time

· Taken to station

· Taking suspect from public area

· Told under “arrest”

· Fingerprinting at station
	· Short period

· At the scene

· Quick pat-down

· Brief questions

· “Frisk” of car (grab-area)

· Even fingerprinting in field 


3. Was there the proper level of suspicion?

a. Arrest: Probable cause 

b. Terry Stop: Reasonable suspicion

c. Consensual Encounter: No suspicion required
4. What can the police do during that type of seizure?

a. Arrest: Search incident to arrest
b. Terry Stop: Frisk for weapons 
b. When a Person is “Seized”
i. General Rule: A person has been seized within the meaning of the 4th Amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave (Mendenhall). However, a show of authority alone is insufficient– there must be some type of physical restraint (Hodari D.)
1. Factors
a. Threatening presence of several officers

b. Display of a weapon

c. Physical touching

d. Language/tone of voice

e. NOTE: Need not be told of right to leave
2. Not Seizures

a. Airports (Mendenhall)

b. Street Encounters

c. Bus Sweeps

i. Florida v. Bostwick (remanded to determine if seizure) 
ii. Drayton (free to leave)

d. Police chase (Hodari D.) 
3. Seizures

a. Passengers and drivers are seized when they are riding in a car stopped by police officers (Brendlin)

ii. US v. Mendenhall (1980) (Stewart)

1. Facts: Feds approach Mendenhall at the airport and ask to see her ticket and ID. The names do not match. One agent says he is from narcotics and Mendenhall appears shaken. The agents ask her if she would accompany them to the DEA office in the airport. She comes with them and they ask if she will consent to a search. She consents to a strip search and the authorities find drugs. 

2. Holding: No seizure took place. This was a consensual encounter. Thus, no reasonable suspicion was required, nor was a warrant required.

a. Concourse? No seizure because this occurred in public, the agents did not display weapons, and they requested to see ID but did not demand it.

b. DEA Office? No seizure because Mendenhall voluntarily consented. 
iii. CA v. Hodari D. (1991) (Scalia) 

1. Facts: Police driving around Oakland see several youths huddled around a small red car. When they see the police, they run away. Hodari runs through an alley, the red car heads south. One officer drives after the red car, the other runs by foot. Hodari runs into the officer and throws away a small rock. Finally, Hodari is arrested. When they check the “rock” he threw away they find out it is crack.  

2. Holding: Not a seizure because no physical restraint. 

a. Yelling “Stop!” is only a seizure if you comply. Seizures require physical restraint. 
b. If this were a seizure, the police would have needed reasonable suspicion. Thus, police argue this wasn’t a seizure at all.
c. Thus, if a suspect flees and "dumps" contraband during the chase by the officer, the evidence will be admissible. Because the suspect had not yet been "seized," the officer needs no justification (e.g., reasonable suspicion) to engage in the chase, and the contraband will be held to be "voluntarily" abandoned prior to any seizure
c. Arrests
i. Arrest Warrants
1. To arrest someone, police must have PC. However, police do not always need a warrant.

a. Public Arrests (Watson)

i. Public arrests do not require a warrant if…

1. Any felony has been committed 

2. A misdemeanor has been committed and witnessed by officers

ii. NOTE: No warrant required even if there is time to get a warrant

b. House Arrests

i. House arrests require an arrest warrant or exception (e.g. hot pursuit) 

ii. What if A, the suspect, is in B’s house? Must get a search warrant to look for suspect A in B’s house and an arrest warrant for A. If there is contraband in plain view at B’s house, the police can seize it. 

2. If an arrest is not lawful, the evidence obtained after the fact is tainted by the unlawful arrest.

a. Fruit of the poisonous tree doctrine 
3. US v. Watson (1976) (White)

a. Facts: Khoury, an informant, informs a postal inspector that Watson is using stolen credit cards. Khoury meets with Watson, give the inspectors the signal that Watson has additional stolen credit cards, police search Watson but do not find any credit cards. Police ask to search Watson’s car and Watson agrees. 

b. Holding: Police did not need a warrant to arrest Watson. They only needed probable cause to believe a felony has committed. A warrant was not required because postal inspectors have statutory authority to arrest those that they have probable cause to believe committed a felony and that statute is constitutional.
ii. For what crimes can police arrest a person?
1. If an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the 4th Amendment, arrest the offender.

a. Police may arrest a person for a crime that has no possibility of a prison sentence (Atwater) 
2. Atwater v. City of Lago Vista (2001) (Souter) 

a. Facts: Atwater is pulled over for violating seatbelt laws. Officer arrests Atwater. She is ultimately released on bond. The penalty for the violation was a fine. 

b. Holding: Arrests are allowed for misdemeanor offenses. Doesn’t matter if only punishable by a fine. Subjective intent of officer irrelevant. It is not administratively feasible to develop a rule that says you can only arrest people who have breached the peace. We do not want to engage in a case-by-case analysis.

3. Virginia v. Moore (2008)

a. Arrests that violate state law still comply with the 4th Amendment
b. Must have PC for the offense

c. States can have their own ERs 
iii. How much force can be used during an arrest?

1. Reasonableness Standard

a. Depends on circumstances of case (Graham v. Connor)

b. Cannot use deadly force if no threat from felon (Tennessee v. Garner)
iv. Post-Arrest: Gerstein Reviews

1. Gerstein: After an arrest, a probable cause determination must be made in a prompt manner. During a Gerstein review, a judge will review the evidence and determine whether there was probable cause to make the arrest.  

2. County of Riverside v. McLaughlin: Must present complaint to judge within 48 hours of arrest, absent extraordinary circumstances.

a. 48 hours includes weekends and holidays.
b. The defendant can show unreasonable delay even if the detention is shorter than 48 hours (e.g. delay motivated by ill will)

c. After 48 hours, the burden is on the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstances 

i. E.g. during the Rodney King riots, there were so many arrestees that it took longer than 48 hours to process everyone

d. Stop & Frisk
i. General Rule: Under the 4th Amendment, the police can stop and frisk someone if they have reasonable suspicion to believe that person is armed/dangerous. (Terry)
1. To have reasonable suspicion, must have specific and articulable facts 

a. A hunch is insufficient

b. The officer does not have to be right

c. Consider totality of the circumstances

i. Do not consider each factor separately (Arvizu) 

d. Consider…

i. Officer’s experience

ii. Common sense inferences
e. See People v. Tyree (Reasonable suspicion to frisk based on the baggy clothes defendant was wearing). 

2. The only permissible rationale for a Terry stop is the protection of the police officer and others nearby

a. Preventing destruction of evidence not enough 

3. The police can only pat down the suspect for weapons (must be limited in scope)
a. Police can also look inside the part of a car that is accessible to the suspect
	Proper
	Improper

	Pat down (Terry)
	Full search for evidence

	Ask for ID (Hiibel)
	Search of areas outside of D’s access

	Look inside area of car that is accessible to D
	Lengthy detention

	Protective sweep of house
	Involuntarily taking suspects to stationhouse


4. NOTE: A Terry stop is less than an arrest. It is a temporary detention. Thus it is not subject to the Warrant Clause of the 4th Amendment. 
ii. Terry v. Ohio (1968) (Warren)

1. Facts: Officer McFadden sees two men walking up and down the street looking into a shop window. It appears they are casing the place. The officer goes up to Terry, spins him around, frisks him, and finds a pistol in his outer clothing. He is later arrested for having the weapon. 

2. Holding: 4th Amendment allows stop and frisks. Stop and frisks require reasonable suspicion, not probable cause. To have RS, police must have specific and articulable facts (more than a hunch). Police may only pat down for weapons. Must have suspicion of danger. Not enough to worry about destruction of evidence. 

a. Why? Safety of police officers vs. personal intrusion. Balance weighs in favor of officer safety. 

iii. Hiibel v. 6th Judicial District Court of NV (2004) (Kennedy)

1. Facts: Police stopped Hiibel but he refused to provide identification. 

2. Holding: During a Terry stop, officers may ask questions about a suspect’s identity. The state can require a suspect to disclose his name during a Terry stop.

a.  This is a limited intrusion, reasonably related to purpose of Terry stop.

b. NOTE: What about 5th Amendment? This scenario does not implicate your 5th Amendment rights. However, might be different if police said “Hiibel, you are under suspicion for murder, announce yourself” 
e. Reasonable Suspicion
i. General Rule: Consider the totality of circumstances 

1. It must be more than a hunch but need not rise to the level of PC

2. Factors:

a. Suspicious activity (Terry)

b. Common sense inferences

c. Officer’s experience

d. Anonymous tips (White)

e. Flight of suspect (Wardlow)

f. Profiling (Sokolow)

g. Driving behavior 

h. Location of suspect (Wardlow high crime area) 

i. Suspect’s clothing (baggy clothes)

3. Look at factors together, not in isolation (Arvizu)

ii. Reasonable Suspicion to Stop Automobiles

1. US v. Arvizu (2002) (Rehnquist)

a. Facts: Police stop a car and find marijuana

b. Holding: There was RS to search the car. RS is more than a hunch, is determined based on the totality of the circumstances. 

i. The car was near the border, was driving during a shift change for Border Patrol agents, the car was driving on a road that bypassed the Border Checkpoint, the children were waiving at the officer in a strange way, the children were sitting strangely, the car was not driving anywhere near a picnic area. 

iii. Reasonable Suspicion Based on Informant’s Tips

1. General Rule:

a. “Gates-lite”

i. Less information than PC

ii. Less reliability than PC

b. Anonymous tips allowed if they predict future action (Compare Alabama v. White with Florida v. JL) 

c. Exceptions may exist where identifying info is enough
2. Alabama v. White (1990) (White) 

a. Facts: Police received an anonymous tip that White would be leaving an apt at a particular time in a particular car with the right tail light broken, that she would be going to a motel, and that she would have an ounce of cocaine in a brown case. Officers go to apt and see the car. They see White leave the building but no brown case. They follow the car to the motel. Then, officers stop the vehicle, find a locked brown case, White gives them combo, they find marijuana in the case. During processing, they find cocaine in White’s purse. 
b. Holding: When the officers stopped White, the anonymous tip had been sufficiently corroborated to provide RS. The tip gave details about present conditions and future actions of White 

3. Florida v. JL (2000) (Ginsburg)

a. Facts: Anonymous tip that a young black male standing outside of a bus stop and wearing a plaid shirt was carrying a gun. Officers show up at the bus stop, see 3 black males, one is wearing a plaid shirt. Officer tells JL to put his hands up, frisks him, and seizes a gun. Other officer frisks the two other men and finds nothing 

b. Holding: The anonymous tip did not justify a stop and frisk. The tip provided no predictive information; it is not enough to just predict the identity of a person 

4. Navarette v. CA (2014) (Thomas) 

a. Facts: Officers receive a tip that a truck ran a car off the road. A CHP officer sees the truck and pulls it over after 5 minutes. The CHP officer did not see the driver commit any traffic infractions during this time. The officers smell marijuana as they approach the vehicle. A search of the truck bed reveals marijuana. 

b. Holding: The tip provided RS to stop the truck for drunk driving. The caller identified the vehicle, the location of the vehicle, and called 911 (which is traceable).

iv. Reasonable Suspicion Based on Trying to Avoid a Police Officer
1. Illinois v. Wardlow (2000) (Rehnquist)

a. Facts: Officers were in a high narcotics area and see Wardlow standing next to a building holding an opaque bag. Wardlow looked in the direction of the officers and fled. The officers eventually stop Wardlow and conduct a protective pat down. During the frisk, one officer squeezed the bag Wardlow was carrying and felt an object similar to the shape of a gun. The officer opened the bag and found a handgun. 

b. Holding: There was RS to stop Wardlow 

i. Flight + high crime area can be enough for reasonable suspicion to stop
ii. Totality of circumstances: narcotics zone and Wardlow ran away (“headlong flight is the consummate act of evasion”)
v. Reasonable Suspicion Based on Profiles
1. The fact that the actions of a suspect may fit factors set forth in a profile, does not, standing alone, demonstrate the existence of reasonable suspicion. The officer must articulate why that combination of factors is suggestive of criminal activity.

2. US v. Sokolow (1989) (Rehnquist) 

a. Facts: Sokolow paid cash for a ticket to Miami and traveled under a fake name. The DEA stops him at the airport and performs a canine sniff of his luggage.
b. Holding: There was RS to stop Sokolow. It was OK for the DEA to use a profile. It was not normal to pay cash for a ticket, to take the cash from a wad of $20 bills, to spend so little time in Miami, etc. (He met a profile).

3. US v. Manzo-Jurado (9th Cir.)

a. Facts: Officers think group of Hispanic men at a high school football game looks suspicious. Officers ultimately stop the men in a car and find out one of them is in the country illegally.

b. Holding: No RS to stop the men. The location was not notorious for containing illegal immigrants, the inability to speak English does not justify a stop, etc. 

WIRETAPPING & ELECTRONIC SURVEILLANCE

1. Wiretapping Overview
a. Different from consensual monitoring

b. Neither party aware that government is listening

c. Governed by statute (Title III)

d. FISA court (requests for government surveillance, national security rationale)

2. Title III Wiretaps

a. Omnibus Crime Control and Safe Streets Act of 1968

i. Congress addressing 4th Amendment issue

ii. Need wiretap order

iii. Probable cause

iv. Tried traditional investigative techniques

v. Minimization

vi. 30-day limit

vii. Reporting to court

viii. Had its own exclusionary rule

b. Electronic Communications Privacy Act of 1964

c. Digital Telephone Act of 1994

3. National Security Wiretaps
a. FISA Warrants

i. A significant purpose is foreign intelligence gathering

ii. Includes roving wiretaps

b. Presidential orders for wiretaps

i. No PC; no court supervision
EXCLUSIONARY RULE
1. Overview

a. General Rule: Material obtained in violation of the Constitution cannot be introduced at trial against a criminal defendant.  

b. Rationale Behind the Exclusionary Rule

i. Arguments in Favor

1. Deters bad police behavior

2. Judicial integrity

3. Part of American tradition 

4. 4th Amendment has no value if it cannot be enforced

5. Other enforcement mechanisms are insufficient 

ii. Arguments Against

1. Judicially created 
2. Not much of a deterrent 

3. No longer needed because of improved police professionalism

4. Social costs (criminals go free) 

c. The Exclusionary Rule and Incorporation

i. History

1. Weeks v. US: SCOTUS adopts ER (but no incorporation so only applies to federal government)
2. Wolf v. Colorado: SCOTUS says ER does not apply to the states

3. Mapp v. Ohio: SCOTUS says ER applies to the states via incorporation doctrine

ii. Exclusionary Rule Today

1. States can have their own exclusionary rules

2. Feds set minimum rule applicable to states

d. Weeks v. US (1914) (Day)

i. Facts: Police officers search defendant’s home without a warrant twice.  

ii. Holding: Evidence obtained from the illegal searches is inadmissible.

1. The tendency of those who execute the criminal laws to obtain conviction by means of unlawful seizures and enforced confessions…should find no sanction in the judgments of the courts
2. If letters and private documents can thus be seized and held and used in evidence against a citizen accused of an offense, the protection of the 4th Amendment… is of no value, and… might as well be stricken from the Constitution.

e. Mapp v. Ohio (1961) (Clark)

i. Facts: Don King’s house was bombed. Police suspect Dolree Mapp, a neighbor. They produce a fake warrant and proceed to search her house against her will.  

ii. Holding: ER applies to the states.

1. Silver platter doctrine

2. What about “constable blunder”? There is another consideration: the imperative of judicial integrity. The criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a government more quickly than its failure to observe its own laws, or worse, its disregard of the charter of its own existence (Majestic value in upholding the Constitution)
3. Were it otherwise…the assurance against unreasonable federal searches and seizures would be a form of words, valueless and undeserving of mention in a perpetual charter of inestimable human liberties, so too… the freedom from state invasions of privacy would be so ephemeral and so neatly severed from its conceptual nexus with the freedom from all brutish means of coercing evidence as not to merit this Court’s high regard as a freedom implicit in the concept of ordered liberty.
2. Summary of Limits on the Exclusionary Rule
a. Summary:
i. ER Does Not Apply to…

1. Violations of FRCP

2. Violations of international law

3. Grand jury

4. Civil proceedings

5. Sentencing

6. Parole and probation revocation

7. Forfeiture

ii. D Must Have Standing (Rakas, Carter, Brendlin)

iii. Exceptions to ER 
1. Independent Source (Segura, Murray)

2. Inevitable Discovery (Nix) 
3. Attenuated Taint (Wong Sun, Brown, Strieff) 

4. Use for Impeachment

5. Good Faith Exception 
a. ER applies only to deliberate/reckless violations or those that result from systematic government policies (Herring)
b. Facially valid warrants OK (Leon)

c. Following existing appellate law OK (Davis) 
d. ER does not apply where an unlawful search is the result of a clerical error by a court employee. (Evans)

e. ER does not apply when an officer relies on a statutory scheme to conduct a warrantless search, even though the statutory scheme is later deemed unconstitutional (Krull) 
6. Knock & Announce Violations: (Hudson)

3. Standing: Who Can Raise the Exclusionary Rule?
a. Summary:

i. Searches of Cars

1. Jones v. US: A person who was aggrieved by an unlawful search or seizure had standing to challenge it 

a. E.g. If a car was illegally searched and you were in the car, you were aggrieved if you were legitimately in the car

2. Rakas v. Illinois: Overrules Jones. Question is now whether you have a reasonable expectation of privacy

3. Rawlings v. Kentucky: Defendant cannot raise ER simply by claiming contraband belonged to him. There is no legitimate expectation of privacy in contraband. 

ii. Searches of Homes

1. Minnesota v. Olson: Overnight guest could challenge search

2. Minnesota v. Carter: Commercial visitor had no legitimate expectation of privacy 

3. Factors to Consider:
a. Social vs. Commercial

b. Length of stay

c. How much of house did they use?

d. How well did they know owner?

e. Purpose of visit?

b. Rakas v. Illinois (1978) (Rehnquist)

i. Facts: Police unlawfully search an automobile and find a rifle and sawed-off shotgun. The defendants did not own the car, rifle, or shells. They later raise the ER 

ii. Holding: Only those whose 4th Amendment rights were violated may raise the ER. Because defendants did not own the car, they did not have a reasonable expectation of privacy in the car and they cannot assert the ER. 

c. Minnesota v. Carter (1998) (Rehquist)

i. Facts: Police officer looks through the window of D’s apartment and sees people bagging cocaine. The officer notifies headquarters, who begin to prepare affidavits for a warrant. Two men leave the building and police stop the car. As police open the car door, they see a pouch and a handgun. After seizing the car, the police returned to the apartment and arrested the occupant, Thompson. Turns out Carter and Johns had come to the apartment in order to package the cocaine. 

ii. Holding: Commercial guests have no legitimate expectation of privacy. An overnight guest in a home may claim the protection of the 4th Amendment, but one who is merely present with the consent of the householder may not 

d. Brendlin v. CA (2007) (Souter)

i. Facts: Brendlin is a passenger is in a car. During a stop, a police officer recognizes Brendlin and then verifies that he was a parole violator with an outstanding warrant out for his arrest. The officer arrests Brendlin and during a search incident to arrest, finds drugs. The officer searches the car and finds drug paraphernalia. Brendlin challenges the stop that leads to the search, arguing there was no reasonable suspicion to make the stop.

ii. Holding: A passenger (not just the driver) is “seized” during a traffic stop. 
1. Thus, they can challenge constitutionality of the stop 
2. NOTE: (fn 6) California claims that, under today’s rule, “all taxi cab and bus passengers would be ‘seized’ under the Fourth Amendment when the cab or bus driver is pulled over by the police for running a red light.”. But the relationship between driver and passenger is not the same in a common carrier as it is in a private vehicle, and the expectations of police officers and passengers differ accordingly. In those cases, as here, the crucial question would be whether a reasonable person in the passenger’s position would feel free to take steps to terminate the encounter.
4. Exceptions to the Exclusionary Rule 

a. Overview
i. Rationale behind ER is deterrence

ii. Exceptions to ER are appropriate where there would be no deterrent value (e.g. police would find evidence anyway, independent investigation uncovers same info, etc.)  
b. Independent Source Doctrine
i. General Rule: Even if police obtain evidence in violation of the 4th Amendment, it is still admissible if it is also obtained through a source independent of the police misconduct and untainted by the illegal actions of the police. 
1. No independent source if the government’s decision to seek the warrant was prompted by what they had seen during the initial warrantless entry or if information obtained during that warrantless entry was presented to the Magistrate and affected his decision to issue the warrant (Murray)
ii. Segura v. US (1984)

1. Legitimate warrant was independent source for search and seizure

iii. Murray v. US (1988) (Scalia) 

1. Facts: Police surveilling warehouse suspect that there is marijuana inside. They go inside and see bales of marijuana. They then leave, apply for a warrant without mentioning that they had already gone inside, get a warrant, and then go back to the warehouse and seize the drugs. 

2. Holding: Search okay so long as truly independent.

c. Inevitable Discovery
i. General Rule: If police can demonstrate that they inevitably would have discovered the evidence without a violation of the 4th Amendment, the ER does not apply and the evidence is admissible.
ii. Nix v. Williams (1984) (Burger) 

1. Facts: Man murders a young girl and hides the body. His attorney says he is coming and not to question Williams. In the squad car, an officer talks to Williams about how the girl’s family deserves to have a Christian burial for their daughter. Williams leads the police to the body. He later moves to suppress that he led the police to the body. 

2. Holding: Evidence admissible because search party would have inevitably found the body. 
d. Attenuated Taint
i. General Rule: If the link between the illegal police act and the evidence is attenuated, then the evidence is admissible. The intervening acts erase the taint of illegal police action. 

1. Wong Sun v. US: Sun is illegally arrested and makes incriminating statements, which are later suppressed. After his release, Sun goes back to the station, is Mirandized, and then tells police more incriminating statements. These statements are not fruit of the poisonous tree– they are sufficiently attenuated. 
2. Miranda warnings are a factor but not dispositive (Brown) 
ii. Factors (Strieff)
1. Temporal Proximity
2. Intervening Factors (e.g. discovery of valid arrest warrant, giving of Miranda warnings, etc.)
3. Flagrancy (negligence vs. intentional conduct)
iii. Brown v. Illinois (1975) (Blackmun)

1. Facts: Illegal search and arrest of Brown. Later, police Mirandize Brown. 

2. Holding: Miranda warnings alone do not cure taint. Consider the totality of circumstances. Miranda warnings will be relevant but not dispositive 

iv. Utah v. Strieff (2016) (Thomas)

1. Facts: Officer stops Strieff unlawfully in order to get information about drug dealing. During the stop, the officer learns that Strieff has an outstanding warrant. The officer arrests Strieff and then, during a search incident to arrest, finds drugs. 

2. Holding: The officer's discovery of the arrest warrant attenuated the connection between the unlawful stop and the evidence seized incident to arrest
a. Key Factors:

i. Temporal proximity (between the illegal detention and finding the evidence)

ii. Intervening factors (finding the valid warrant dissipated taint)

iii. Flagrancy (the officer was, at most, negligent)

b. NOTE: In her dissent, Sotomayor notes that the intervening factor was not really a surprise given the number of outstanding warrants out there. In addition, this was not an intervening circumstance because the search was part and parcel of the officer’s illegal expedition for evidence in the hope that something might turn up. She also notes that this was not really a good faith mistake given that the officer’s sole purpose was to fish for evidence. Kagan says the same: But far from a Barney Fife-type mishap, Fackrell’s seizure of Strieff was a calculated decision, taken with so little justification that the State has never tried to defend its legality.
e. Use for Impeachment
i. General Rule: ER only bars the prosecution from using illegally obtained evidence in prosecution’s case-in-chief. Illegally obtained evidence may be used for impeachment
f. Good Faith Exception & Progeny
i. General Rule: ER applies only to deliberate or reckless violations of the 4th Amendment or those that are the result of systematic government policies (Herring)

1. ER does not apply if police rely in good faith on a facially valid warrant, even though an appellate court later finds there was insufficient probable cause (Leon)

2. ER does not apply if police rely on previously established appellate law, even though it is later overturned (Davis) 
ii. Rationale:

1. Costs of ER vs. Deterrent Benefits

2. Magistrate’s mistake, not officer’s

3. Officers acting objectively reasonable (nothing to deter)

4. Better than changing PPC standards

5. Other exceptions already created (impeachment, witnesses not suppressed)

iii. Extension of Good Faith Doctrine

1. Administrative searches under statutory scheme (Krull) 
2. Clerical errors by court personnel (Evans)
iv. Herring v. US (2009) (Roberts) 

1. Facts: Officer arrests Herring based on incorrect information in the police database. The officer reasonably believed there was an outstanding warrant for Herring’s arrest. 

2. Holding: The ER applies only to deliberate or reckless violations of the 4th Amendment or those that are the result of systematic government policies 

a. The benefits of deterrence must outweigh the costs; to trigger the ER police conduct must be sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth the rice paid by the justice system

b. NOTE: In her dissent, Ginsburg says policing depends on accurate recordkeeping and this incentivizes lazy recordkeeping. In addition, all of tort law depends on concept that providing penalties for negligence deters bad behavior. 

c. NOTE: In his dissent, Breyer notes that exceptions to the ER began by excepting errors by court employees. 
v. US v. Leon (1984) (White)

1. Facts: Police conduct a search of Leon’s property. Later, the warrant is invalidated.

2. Holding: ER does not apply where police relied in good faith on a warrant later determined to be invalid. 
a. The ER is designed to deter police misconduct, rather than to punish the errors of judges and magistrates.
b. Suppression remains an appropriate remedy if the magistrate or judge in issuing a warrant was misled by information in an affidavit that the affiant knew was false or would have known was false except for his reckless disregard of the truth
c. Scope of Original Exception

i. Warrant search

ii. Objective good faith

iii. Not barebone or based upon knowingly or recklessly false info

d. NOTE: Dissent says ritual incantation of costs > benefits, costs are not as high as majority argues

vi. Massachusetts v. Sheppard (1984)

1. Problem in warrant with description of items to be seized 

2. Murder case, warrant listed drug items

3. Court applies good faith exception 

vii. Davis v. US (2011) (Alito)

1. Facts: Police officers conduct a routine traffic stop and arrest Davis and another. The subsequent search was legal at the time under Chimel and Belton. However, it is now illegal under Gant. 

2. Holding: Although the search violated the 4th Amendment, the ER does not apply. The officers acted in good faith. The good faith exception applies if police rely on previously established appellate law. Why? No deterrent effect because police acted in good faith. 
a. NOTE: In Leon, there was a warrant. Here, good faith exception applies even though there was no warrant.
g. Knock & Announce Exception
i. General Rule: ER does not apply where there are violations of knock & announce rule
ii. Hudson v. Michigan (2006) (Scalia)

1. The ER does not apply when there are violations of the knock & announce rule

2. Is the exclusionary rule necessary? Desirable? Not much of a deterrent and no longer necessary because of improved police professionalism. Cost outweighs deterrent value.
SUPPRESSION HEARINGS

1. Overview
a. Suppression determination made by judge

b. Motion before trial

c. If there is a warrant…

i. Burden on defendant

ii. Must show warrant was recklessly or intentionally false 

iii. Must show that if the bad info wasn’t included, there would not be enough evidence for PC 

d. If there is no warrant…

i. Burden on government
POLICE INTERROGATION, 5th AND 6th AMENDMENT PRIVILEGES  
1. Overview
a. Topics 

i. Due Process (5th Amendment)

ii. Right Against Self-Incrimination (5th Amendment)

iii. Right to Counsel (6th Amendment)

b. Analysis

i. Did the confession violate Due Process?
1. Was the confession voluntary?
a. Based on totality of circumstances, was defendant’s will overborne? (Subjective)
ii. Did the confession violate Miranda?
1. Was the suspect entitled to Miranda warnings?
a. Custodial – Would a reasonable person feel free to leave?
i. Can consider age (JDB)
ii. Consider totality of circumstances
b. Interrogation – Was it reasonably likely to elicit an incriminating response from the suspect? 
i. Suspect must know that the person asking the questions is a police officer (Perkins) 
2. Did the police adequately give Miranda warnings?
a. Did police inform defendant of…
i. Right to remain silent?

ii. Anything said can be used against defendant?

iii. Right to counsel during interrogation?

iv. If cannot afford, counsel will be appointed?
b. Exact language not required 
3. If Miranda rights were not properly given, what are the consequences?
a. Un-Mirandized confession suppressed 
b. Can still use…
i. Witnesses (Tucker) 
ii. Subsequent Mirandized statements (Elstad, Seibert) 
iii. Physical evidence (Patane) 
iii. Did the confession violate the 6th Amendment right to counsel?
iv. If obtained wrongfully, can the statement still be used for impeachment?
1. Involuntary Statements cannot be used for impeachment

2. Statements in violation of Miranda can be used for impeachment (Harris)

3. Statements in violation of 6th Amendment can be used for impeachment (Kansas v. Ventris)

2. Due Process Voluntariness
a. Evolution

i. Hopt v. People of Territory of Utah (1884): A confession…should not go to the jury unless it appears to the court to have been voluntary (based on English common law)

ii. Bram v. US (1897): Involuntary confessions violate the privilege against self-incrimination under the 5th Amendment

iii. Brown v. Mississippi (1936): Confessions gained involuntarily are inadmissible as violating due process 

b. Determining Whether a Confession is Voluntary

i. General Rule: Involuntary confessions violate Due Process and are inadmissible (Brown) 
1. The prosecution has the burden of proving that a confession is voluntary in order to admit it into evidence 
2. Voluntariness is to be determined by the totality of the circumstances
a. Key Issue: Was defendant’s will overborne?
b. Giving of Miranda warnings is a factor (not dispositive)
c. Must have coercive police activity (Connelly) 
3. Even if the judge deems the confession to be voluntary and it is admitted, a defendant still can argue to the jury that the confession was obtained under circumstances and conditions that make it unreliable
4. If confession violates DP, prosecution cannot use the statement at all
a. Not even for impeachment 
ii. Voluntary Confession Factors: 
1. Use of Force

a. A confession obtained after a defendant is physically coerced is not voluntary 

b. Brown v. Mississippi (1936) (Hughes)

i. Facts: Suspects were whipped, hung from tree, stripped, and warned that if they changed their minds about confessing they would be given to the mob

ii. Holding: Involuntary confession not admissible
2. Length of the Interrogation + Whether Defendant Was Deprived of Basic Bodily Needs

a. If an interrogation went on over a very long period of time, it is more likely to be deemed involuntary (especially where suspect has been denied sleep) 

b. E.g. Ashcroft (suspect not permitted to sleep for 36 hours), Payne (suspect not given food for 24 hours) 

3. Threats of Force

a. A confession obtained after a defendant is threatened with physical force is not voluntary 

i. NOTE: Actual violence not necessary; a credible threat is enough
ii. E.g. Payne (suspect told that a mob of 30 people were waiting outside to get him unless he confessed), Fulminante (suspect told informant about murder after informant said he could help protect suspect from fellow inmates)

b. Arizona v. Fulminante (1991) (White)

i. Facts: D was in jail for another offense. In jail, he befriends an informant. The informant tells D that he can protect him from other inmates if he divulges role in death of his niece. There were murmurs in the jail that he had a role in the murder and this precipitated the need for protection. 

ii. Holding: The confession to the informant was not voluntary. Here, there was a credible threat of violence against the D. A finding of coercion need not depend upon actual violence by a government agent; a credible threat is sufficient.  

4. Psychological Pressure Tactics

a. Psychological pressure tactics may make confession involuntary

i. E.g. Spano (Police interrogate young, foreign, poorly educated suspect all night long and bring in his childhood friend to guilt him into confessing) 

b. Spano v. NY (1959) (Warren)

i. Facts: Police interrogate foreign, young, uneducated, emotionally unstable suspect. He is questioned incessantly through the night. Police persisted even though his attorney advised him to remain silent. They ignored suspect’s request to contact his attorney. Police used his close friend, Bruno, to manipulate him.

ii. Holding: The confession was not voluntary (his will was overborne). Totality of circumstances: young, foreign, uneducated, emotionally unstable, interrogation lasted all night, police ignored requests to speak to attorney, interrogated by many people, manipulated by childhood friend

5. Deception(?)
a. Deception can make a confession involuntary

i. E.g. Lynumn (police lie to suspect and say if she cooperates they will not prosecute her for marijuana sale but if she does not cooperate, she will go to prison for 10 years and have her children taken away from her)
b. However, the court has been tolerant of many police techniques 

i. E.g. Leyra v. Dennis (lying to suspect that co-defendant confessed OK)

6. Age, Level of Education, Mental Condition of a Suspect*
a. Age, level of education, and mental condition of suspect may make confession involuntary
i. E.g. Payne (court stressed that the suspect had a fifth-grade education)

b. Colorado v. Connelly (1986) (Rehnquist)

i. Facts: Schizophrenic man undergoing a psychotic episode confesses to police that he murdered a woman. 

ii. Holding: Mental condition alone not enough to make confession involuntary; there must be some type of coercive police activity.
3. Miranda Warnings (5th Amendment)
a. Overview

i. 5th Amendment: “No person…shall be compelled in any criminal case to be a witness against himself”

1. “Criminal case”: 5th Amendment does not apply in civil cases 

2. Applies outside of the courtroom to police interrogations

ii. Criticisms of the “Voluntariness” Test

1. Case-by-case method

2. Not enough guidance for lower courts

3. Police need more guidance

4. Inconsistency in courts’ decisions

5. Shift from Due Process to 5th Amendment (Miranda)
iii. The Need for a Prophylactic Rule

1. Inherently coercive atmosphere of custodial interrogations

2. Need something more given police tactics

3. Looked at what FBI and some states had adopted

4. Focus on role of lawyer in dissipating coercion

iv. Arguments in Favor of Miranda
1. Easy to understand

2. Need some way to protect 5th Amendment right

3. Public education

4. Will cut down on court’s work with clear rule

5. Should have standard higher than just voluntariness

6. Embracing broader view of 5th Amendment

v. Arguments Against Miranda
1. Constitution does not require warnings

2. Justices acting like legislators

3. DP is enough protection

4. There is nothing wrong with confessions

5. Procedure won’t work; officers will just lie

6. Will create more litigation about details of Miranda right 

7. Criminals will run free 

vi. Alternatives to Miranda
1. Damages suits

2. Videotape confessions

3. Objective witnesses to confessions 

4. Broaden DP standard 
b. The Miranda Rule
i. Summary:

1. Prior to questioning, every suspect must be given Miranda warnings
2. Miranda is constitutionally based (Dickerson)
a. Cannot be altered by statute 
3. When can you assert the 5th Amendment? 
a. Can assert at any time

i. E.g. Grand jury, civil deposition

b. However, no constitutional violation until the statement is used against D in criminal case (Chavez) 
ii. Miranda v. Arizona (1966) (Warren)

1. Issue: Has defendant’s 5th Amendment right been violated? 

2. Holding: Miranda warnings necessary to safeguard 5th Amendment right against self-incrimination. 

a. Police tactics (e.g. “third degree”) lead to intimidating environment. This not only leads to false confessions but also diminishes human dignity. 

b. The 5th Amendment privilege applies during custodial interrogation. Thus, we need a way to safeguard this right: Miranda warnings.

c. The warnings are an absolute prerequisite, not case-by-case. No amount of circumstantial evidence that the person may have been aware of this right will suffice.

iii. Dickerson v. US (2000) (Rehnquist)

1. Facts: Congress passes statute that says a confession shall be admissible in evidence if it is voluntarily given. Miranda warnings are just a factor to be considered. This law is in direct conflict with Miranda. 

2. Holding: Reaffirms Miranda. Miranda warnings may be prophylactic but they are also constitutionally based.

a. Miranda is a constitutional decision

b. Miranda has been applied to state court proceedings 

c. Legislative action has not improved on Miranda
d. Part of national culture 
iv. Chavez v. Martinez (2003) (Thomas) 

1. Facts: Man is shot by police and questioned without Miranda warnings while being rushed to the hospital and in the ER. Man sues for questioning without proper administration of Miranda warnings

2. Holding: You cannot sue for violation of Miranda rights. A 5th Amendment violation does not occur until the un-Mirandized statement is introduced in a criminal case. 
c. When Must Miranda Rights Be Given? (“Custodial Interrogation”)
i. “Custodial”

1. Miranda applies only if the interrogation is “custodial.” The determination of whether a situation is custodial is based on an objective standard. The issue is whether a reasonable person would feel free to leave. 

a. Factors:
i. Free to leave (Oregon v. Mathiason) 

ii. Use of force or show of guns

iii. Informed of freedom to leave

iv. Did defendant initiate contact?

v. Atmosphere of questioning

vi. When defendant was placed under arrest

vii. Experience of suspect

viii. Age of suspect (JDB v. North Carolina) 

b. Case Law

i. May be in custody in own home (Orozco v. Texas)

ii. Interview with IRS agent not custodial (Beckwith v. US) 
iii. Meeting with probation officer not custodial (Minnesota v. Murphy)
iv. Ordinary traffic stops not custodial (Berkemer v. McCarty)
v. Custody does not per se include questioning prison inmates on unrelated crimes (Howes v. Fields)
1. Depends on all factors, including whether inmate is told he is free to go back to general population 
2. “Detention” ≠ “Custody”

vi. When dealing with minor children, subjective considerations 
1. Did the officer know the child’s age? 
2. Oregon v. Mathiason (1977) (Per Curiam)

a. Facts: D voluntarily goes to stationhouse and speaks with police officer in his office. He is free to leave at any time. He confesses and is able to go home while the officer determines what to do next. 

b. Holding: Not every interrogation requires Miranda rights. Voluntarily agreeing to interview at police station is not a custodial interrogation.
3. JDB v. North Carolina (2011) (Sotomayor) 

a. Facts: Police interrogate a 13-year-old student in a school conference room. He was not given Miranda warnings, he was not given the opportunity to speak to his grandmother, nor was he informed that he was free to leave the room. Two cops and a school administrator are in the room. He ends up confessing to breaking and entering. Then, police read him his Miranda rights and arrest him.

b. Holding: Age of suspect is relevant to decide whether defendant is “in custody” for Miranda purposes 

i. So long as the child’s age was known to the officer at the time of police questioning, or would have been objectively apparent to a reasonable officer, its inclusion in the custody analysis is consistent with the objective nature of the test.

4. Berkemer v. McCarty (1984) (Marshall)

a. Facts: Motorist is stopped for drunk driving and asked about whether he had been drinking. The police did not read him his Miranda rights. 
b. Holding: Routine traffic stops are not custodial. The officers did not have to read defendant his Miranda rights. 

i. Rationale behind Miranda does not apply: the stop is temporary and brief, the motorist not at the mercy of the police, comparatively non-threatening/non-coercive 

5. Howes v. Fields (2012)

a. Custody does not per se include questioning prison inmates on unrelated crimes

b. Depends on all factors, including whether inmate is told he is free to go back to general population
ii.  “Interrogation” 
1. Miranda applies only if the police engage in interrogation. Interrogation covers both express questioning and any words or actions that the police know are reasonably likely to elicit an incriminating response from the suspect (Innis)
a. No Miranda warnings are necessary if a non-police person speaks to the defendant (suspect’s wife in Mauro) 
b. No Miranda warnings are not necessary when a suspect is unaware he is speaking to a law enforcement officer (undercover cop in Perkins) 
2. Rhode Island v. Innis (1980) (Stewart)

a. Facts: Innis is arrested for murder. In the squad car, two officers start talking about how there is a school nearby and it would be a shame if a young person found the gun and got hurt. Innis tells police where the gun is. 
b. Holding: Miranda comes into play whenever a person in custody is subjected to either express questioning or its functional equivalent. Miranda refers not only to express questioning, but also to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect. Here, defendant was not interrogated within the meaning of Miranda. No facts suggest the defendant was peculiarly susceptible to an appeal to his conscience. Nor is there anything to suggest that police knew Innis was unusually disoriented or upset at the time of arrest. 

3. Arizona v. Mauro (1987) (Powell)

a. Facts: Suspect refuses to answer questions. Police bring suspect’s wife to the station and put them in a room with another officer. Police record the interaction. The suspect makes incriminating statements while speaking with his wife.

b. Holding: Not an interrogation by police. Not a coercive atmosphere.

4. Illinois v. Perkins (1990) (Kennedy)

a. Facts: Perkins makes incriminating statements to an undercover cop who was placed in his prison cell with him. 
b. Holding: Questioning by undercover agent does not require Miranda rights because stealth officer does not create police-dominated environment.

i. Miranda forbids coercion, not mere strategic deception by taking advantage of a suspect’s misplaced trust in one he supposes to be a fellow prisoner.
d. What Is Required of the Police?

i. General Rule: Before there is a custodial interrogation, the defendant must be warned of his Miranda rights.

1. Miranda Rights

a. Right to remain silent

b. Anything said can be used against defendant 

c. Right to counsel during interrogation

d. If cannot afford, counsel will be appointed
2. Exact language is not required 
a. “A lawyer will be appointed if and when you go to court” sufficient (Duckworth)

b. But long multi-page script of Miranda not sufficient (Doody)
ii. CA v. Prysock (1981) (Per Curiam)

1. Facts: Prysock, a minor, is arrested for murder. He is advised of his Miranda rights and declines to talk. After his parents arrive, Prysock decided to answer police questions. Police Mirandize Prysock again but police do not explicitly inform him of his right to have an attorney appointed before further questioning. 
2. Holding: No talismanic incantation is required. Nothing in the warnings given suggested any limitation on the right to the presence of appointed counsel different from the clearly conveyed rights to a lawyer in general. 

a. NOTE: Dissent says that it was not clear that a lawyer would be appointed before he talked to police.
iii. Duckworth v. Eagan (1989) (Rehnquist)

1. Facts: Police advised Eagan that a lawyer would be appointed “if and when you go to court” 
2. Holding: The warning is sufficient. Under Indiana law, counsel is appointed at defendant’s initial appearance in court. The phrase was simply anticipating the question of when a lawyer would be appointed. This phrase reasonably conveyed to Eagan his Miranda rights. 

a. NOTE: Dissent says that “going to court” is synonymous with “going to trial”

iv. Florida v. Powell 
1. Facts: Powell argued his Miranda warning was invalid because the written form used by the police at his arrest did not explicitly indicate that he had a right to an attorney at his questioning. On appeal, the Florida Supreme Court affirmed, holding that informing a defendant that he has the right to "talk with an attorney" is not sufficient to inform him of his right to have counsel present.

2. Holding: While Miranda requires that a suspect "be warned prior to any questioning" and "that he has the right to the presence of an attorney,” it does not dictate the words in which the essential information must be conveyed. Rather, to determine whether police warnings are satisfactory, the inquiry is simply whether the warnings reasonably conveyed to a suspect his rights as required by Miranda. 

a. Here, Mr. Powell received warnings that satisfied this standard.
v. Doody v. Schriro 
1. Facts: Doody and friends robbed a temple. The monks in the temple were all murdered. Police get false confessions from four adults. Police later arrest Doody while he is at an ROTC event. He is brought into custody and police interrogate him all night long. They give him crazy long Miranda warnings that are basically unintelligible. He is virtually nonresponsive during the lengthy interrogation. 

2. Holding: The Miranda warnings were not proper. The confession was involuntary. 

e. Consequences of Miranda Violations
i. Summary: 
1. An un-Mirandized confession is not admissible at trial
a. Per se rule
2. Fruits of poisonous tree also inadmissible
a. But look for ER exceptions 
3. Witnesses identified during questioning admissible  
a. Michigan v. Tucker (1974) (Rehnquist)

i. Facts: Police question a suspect without administering Miranda warnings and learn the identity of a key witness. 

ii. Holding: ER does not bar witnesses found as the result of non-Mirandized statement. Why? Cost of Miranda prophylactic rule too high. 
4. Physical evidence identified during questioning OK
a. US v. Patane (2004) (Thomas for Plurality)

i. Facts: Patane arrested for harassing his girlfriend. The officer tries to Mirandize Patane but he interrupts, saying he knew his rights. Patane then makes a statement that leads the officers to a gun in his home.  
ii. Holding: Patane’s statements are inadmissible but the gun is admissible. Tangible evidence can be introduced at trial even if it resulted from violations of Miranda. The Self-Incrimination Clause is not implicated by admission into evidence of the physical fruit of a voluntary statement.
iii. Concurrences:

1. Kennedy/O’Connor: Costs of using rule too high

2. Souter: The 5th Amendment extends to the exclusion of derivative evidence
5. Subsequent Mirandized statements may be admissible

a. Depends on whether D’s rights were “scrupulously honored” 
i. Look for curative steps

ii. Oregon v. Elstad (1985) (O’Connor) 

1. Facts: Police question son in his home about a burglary. Later, they bring him to sheriff’s headquarters and give him Miranda rights. He then gives a full statement about his participation in the burglary.  

2. Holding: Absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion with respect to the second statement.
a. Original un-Mirandized statement “I was there” is not admissible

b. Later statements are admissible. Different location, different deputies, no coercion. 
b. Subsequent confession will not be admissible if police were deliberately attempting to evade Miranda  
i. Missouri v. Seibert (2004) (Souter for Plurality)

1. Facts: Seibert and her sons planned to hide the cause of her son’s death. They planned to burn their home with the body inside. They also intended for Donald, a mentally ill child, to die in the fire. Police question Seibert without Miranda warnings for 30-45 minutes. After she admitted she planned to kill Donald, the officer Mirandized her and then resumed the interrogation, saying “Now, in discussion you told us…there was an understanding about Donald…”
2. Holding: The original statements are definitely excluded. The subsequent statements are also excluded. This police strategy was aimed at avoiding the Miranda requirements. The interrogation was essentially continuous.

3. Concurrences:

a. Breyer: Good faith test

b. Kennedy: If deliberate bypass of Miranda, second statement inadmissible unless curative steps taken
f. Waiver & Invocations
i. General Rule: Invocations of Miranda rights must be express. Waivers of Miranda rights must be knowing, intelligent, and voluntary based on the totality of the circumstances. 
1. Invocations of Miranda Rights
a. Right to Remain Silent: invocation must be express
i. “I am invoking my right to remain silent” 
ii. E.g. Berghuis (D did not expressly invoke right to remain silent thus waived it; must say you are invoking your right to remain silent)
b. Right to Counsel: invocation must be express and unambiguous
i. Objective inquiry
ii. A reference to an attorney that is ambiguous or equivocal is not enough. 
iii. Examples:
1.  Davis v. US: D’s statement “Maybe I should talk to a lawyer” and then “No, I don’t want a lawyer” insufficient 
2. People v. Gonzalez: “If for anything you guys are going to charge me, I want to talk to a public defender” insufficient
3. People v. Sessoms: Relaying dad’s advice to get a lawyer insufficient

4. In re Art T.: “Could I have a lawyer?” sufficient when 13-year-old asks

5. People v. Couey: Confession of child murderer suppressed where he asked for a lawyer 8 times
2. Waivers of Miranda Rights
a. Waiver can be express or implied. To determine whether there was a waiver, must consider the totality of the circumstances
b. Subjective considerations include…

i. Age

ii. Experience

iii. Background

iv. Education
v. Intelligence
c. Right to Remain Silent

i. D can waive right by speaking
ii. E.g. Berghuis (Defendant waived right to remain silent by making statements 2.5 hours into interrogation); Butler (Implied waiver of right to remain silent where D said “I will talk to you but I’m not signing any form”)
d. Right to Counsel
i. If D does not ask for an attorney, this right is waived but once D has asked for an attorney, a valid waiver cannot be established merely by a showing that D responded to further questioning

3. Once the right to silence/counsel is invoked…

a. Right to Remain Silent: 
i. Police can re-interrogate if they re-Mirandize D and D voluntarily waives right to silence (Mosley)
ii. Subsequent statement may or may not be admissible (Elstad, Seibert)  
b. Right to Counsel

i. Police cannot re-interrogate D without a lawyer unless D initiates further communication, exchanges, or conversations with the police (Edwards)

ii. However, police can re-interrogate after a 14-day lapse in custody (Shatzer)
4. Other Requirements

a. To have a 5th Amendment violation, there must be some impermissible police behavior (Colorado v. Connelly)
b. There can be a knowing and voluntary waiver if police withhold from a suspect the information that an attorney sought to consult with him (Moran v. Burbine)

c. Police have no duty to inform a suspect of the nature of the crime for which he or she is under suspicion (Spring v. Colorado) 
5. Inferences from Silence
a. Cannot draw negative inference from D not testifying at trial (Griffin v. CA)

b. Cannot draw negative inference from D refusing to answer questions

c. Can draw negative inference from pre-custodial silence if D does not expressly invoke 5th Amendment privilege (Salinas)

d. Still an open question whether a defendant can invoke 5th Amendment before being in custody

ii. North Carolina v. Butler (1979) (Stewart)

1. Facts: D is charged with robbery. He refuses to sign a written waiver but says, “I will talk to you but I’m not signing any form.” 
2. Holding: Implied waivers OK. The issue is whether the D knowingly and voluntarily waived the rights delineated in the Miranda case. Mere silence is not enough. Here, this was a sufficient waiver.
iii. Berghuis v. Thompkins (2010) (Kennedy)

1. Facts: There was a mall shooting. One year later, D is found and arrested. During the interrogation, D is kept in a small room and is seated on a hard chair. The police Mirandize D but he is nonresponsive. After about 45 minutes, D responds to officer’s question “Do you pray to God to forgive you for shooting that boy down?”
2. Holding: D waived his right to remain silent by speaking during the interrogations. Invocations must be unambiguous. If D wanted to invoke right to remain silent, he was required to say so.
iv. Salinas v. Texas (2013) (Alito)

1. Pre-custodial silence can be used against defendant if he does not expressly invoke 5th Amendment privilege.

2. Court does NOT decide whether D can invoke 5th Amendment right before he/she is arrested/in custody 

v. Michigan v. Mosley (1975) (Stewart)

1. Facts: D is suspected of robbery and questioned by police. D says he does not want to answer any questions so police end the interrogation. Later, the police Mirandize D a second time and then re-interrogate him. D waives his right to remain silent during the second interview. 
2. Holding: If D invokes the right to remain silent, police can re-interrogate if there are separate warnings and D voluntarily waives. 
a. Miranda’s promise that rights be scrupulously honored does not mean that assertion of right lasts forever.

b. Here, police immediately ceased interrogation and resumed questioning only after the passage of a significant period of time and the provision of a fresh set of warnings. The police also restricted the second interrogation to a crime that had not been a subject of the earlier interrogation. Statements are admissible.
vi. Edwards v. Arizona (1981) (White)

1. Facts: D denies involvement in a robbery then tries to make a deal with the police. D says, “I want an attorney before making a deal.” Questioning stops and D is taken to jail. The next day, D is Mirandized and then re-interrogated. 
2. Holding: If D has invoked his right to counsel, police cannot re-initiate interrogation. Only D can reinitiate interrogation. 

a. A valid waiver of the right to counsel cannot be established by showing only that D responded to further police-initiated custodial interrogation, even if he had been advised of his rights. An accused, having expressed his desire to deal with police only through counsel, is not subject to further interrogation by the authorities until counsel has been made available to him, unless the accused initiates further communication, exchanges, or conversations with the police. 

vii. Minnick v. Mississippi (1990) (Kennedy) 

1. Facts: D arrested for murder. He says, “Come back Monday when I have a lawyer” and says he would make a more complete statement with his lawyer presence. An appointed attorney then meets with D. Police come to interrogate D again and D makes incriminating statements. His lawyer was not present. 

2. Holding: Edwards rule applies even after D has already met with lawyer

a. When counsel is requested, interrogation must cease, and officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney.

viii. Maryland v. Shatzer (2010) (Scalia)

1. Facts: A detective interviews D in prison after reading him his Miranda rights. D declines to speak without an attorney. 2 years later, a different detective interviews D in a different prison. D then agrees to a polygraph that he fails. 
2. Holding: Edwards does not apply when there is a 14-day break in custody. 

a. Coercive pressure relieved when you return to normal life (even in prison)
ix. Davis v. US (1994) (O’Connor)

1. Facts: D arrested for murder. During interrogation, D says maybe he should talk to a lawyer but goes back and forth before ultimately answering questions. 
2. Holding: A suspect must unambiguously request counsel. This is an objective inquiry. Requires, at minimum, some statement that can reasonably be construed to be an expression of a desire for the assistance of an attorney. A reference to an attorney that is ambiguous or equivocal is not enough. 
a. Here, suspect’s statement “Maybe I should talk to a lawyer” and then “No, I don’t want a lawyer” not sufficient invocation 
b. Police need not ask clarifying questions 

g. Exceptions to Miranda
i. Statements used for impeachment 
1. Harris v. NY (19710) (Burger)

a. Facts: D lies under oath. On cross, prosecution impeaches D using his statement to police (which wasn’t admissible for its truth)
b. Holding: Statements admissible for impeachment purposes. 5th Amendment privilege does not include the right to commit perjury. 
ii. Statements obtained in emergency situations
1. Must be a threat of immediate danger (objective standard)
2. NY v. Quarles (1984) (Rehnquist)

a. Facts: A woman tells police she has been raped and the perpetrator ran into the convenience store. The police walk inside, see the suspect, and he runs away. Police catch up and notice he has an empty gun holster. The police are worried that the gun could injure someone and ask the suspect where it is without Mirandizing him. Suspect tells police where the gun is. 
b. Holding: The suspect’s un-Mirandized statement is admissible per the public safety exception. The motivation of individual officers is irrelevant. 

c. Concurrences:

i. O’Connor: Keep out statement, let in gun (pre-Patane)

ii. Dissent: Keep out both statement and gun
iii. Statements made at the time of booking in response to routine police questions (Muniz)
1. What are routine questions?
a. Name, address, height, weight, eye color, age, DOB
b. NOT “What is the date of your sixth birthday?”
c. What about “Are you in a gang”? 
i. Can ask but most likely wouldn’t use this for purposes other than impeachment
2. Pennsylvania v. Muniz
a. Defendant’s slurred speech evident on videotape did not violate privilege against self-incrimination because it was not testimonial
b. Questions asking for identifying information fell within booking exception; 
c. Random extra question suppressed
4. 6th Amendment Right to Counsel & Police Interrogations
a. Overview
i. 6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right…to have the Assistance of Counsel for his defense.” 

ii. General Rule: Once formal charges have been brought, the 6th Amendment guarantees a defendant the right to have counsel present at all critical stages of the criminal proceedings. 
1. Triggered by formal charges
a. E.g. filing of indictment, preliminary hearing, arraignment

2. Protects against police “deliberately eliciting information” from a defendant without a lawyer present 
a. Massiah Rule: The 6th Amendment prohibits police or informant from “deliberately eliciting” incriminating statements unless lawyer present
i. E.g. Brewer (Christian burial case. Detective deliberately set out to elicit information about the murder from D, who was isolated from his lawyer)

b. What about informants?

i. Informants can be passive listeners (Kuhlmann) but cannot initiate conversation with the accused (Henry)
3. Location irrelevant

a. Applies whether you are in or out of custody (unlike Miranda) 

b. See Fellers v. US (finding a 6th Amendment violation where officers interrogated suspect in his home)
4. The right to counsel is offense-specific 

a. Blockburger “Same Elements” Test
b. E.g. McNeil (McNeil is charged with armed robbery. Later, he is questioned about a different robbery and a murder in another part of the state. No 6th Amendment violation); Cobb (Police question Cobb about a burglary and a murder. Cobb confesses to the burglary but denies the murders. He is indicted for burglary and a lawyer is appointed. After the lawyer is appointed, Cobb confesses to the murders outside the presence of counsel. No 6th Amendment violation)
5. Any waiver must be knowing and voluntary
a. Waiver after receiving Miranda rights is usually sufficient

b. Just because counsel has been appointed, this does not necessarily mean a subsequent waiver is involuntary. Therefore, police can still try to initiate conversation. (Montejo)

	Miranda Rights
	Massiah Rights

	Only for custodial interrogations
	Custody Irrelevant

	Applies before and after formal charges
	6th Amendment right automatically applies after formal charges

	Based on 5th Amendment
	Prohibits “deliberately eliciting” statements without counsel


iii. Massiah v. US (1964) (Stewart)

1. Facts: Federal customs got word that a seaman was going to transport narcotics aboard a ship. When the ship arrived in NY, agents found cocaine. D was arrested and indicted, along with Colson. D is released on bail but Colson decides to cooperate with the government. Colson records conversations between himself and D, which are used against him at trial. 

2. Holdings:  Because the prosecutorial process had begun, D was entitled to representation. D’s 6th Amendment right was violated. 

a. NOTE: No 4th Amendment issue here because this is consensual monitoring and no 5th Amendment issue because he is not in custody at this point. 

iv. Escobedo v. Illinois (1964) [Same year as Massiah, Pre-Miranda]
1. Facts: Escobedo is arrested for murder. He asks for a lawyer but is not provided with one. He later makes incriminating statements. 

2. Holdings: Extends 6th Amendment right to counsel to those who were questioned by the police but had not yet been formally charged 

a. NOTE: Court abandons this approach, adopts Miranda later instead

v. Brewer v. Williams (1977) (Stewart)

1. Facts: The facts of this case are the same as Nix v. Williams. Christian burial case. 

2. Holdings: 6th Amendment prohibits officers from deliberately eliciting information in the absence of counsel once formal charges are filed.

a. Here, judicial proceedings had been initiated against Williams. Detective Leaming deliberately set out to elicit information from Williams. He purposely sought during Williams’ isolation from his lawyers to obtain as much incriminating info as possible.

b. Here, no waiver. Leaming did not attempt to ascertain whether Williams wished to relinquish that right. Strict standard for waiver. 
vi. McNeil v. Wisconsin (1991) (Scalia)

1. Facts: McNeil is charged with armed robbery and asserts his right to counsel. Later, he is questioned about a different robbery and a murder in another part of the state.

2. Holding: The 6th Amendment is offense-specific. Here, no 6th Amendment violation. Not tenable otherwise.
vii. Texas v. Cobb (2001) (Rehnquist)

1. Facts: Police question Cobb about a burglary and a murder.  Cobb confesses to the burglary but denies knowledge about the murders. He is indicted for burglary and a lawyer is appointed. After the lawyer is appointed, Cobb confesses to the murders outside the presence of counsel. 

2. Holding: Whether something constitutes a “different” offense decided by Blockburger test. Here, this is not the same offense under Blockburger because murder and burglary have different elements.  
viii. Michigan v. Jackson (1986) (overruled by Montejo)
1. A defendant who has been formally charged with a crime and who has requested appointment of counsel at his arraignment cannot be subject to uncounseled interrogation unless he initiates exchanges or conversations with the police
a. Court basically applies the Edwards rule in the 6th Amendment context 
2. If police initiate interrogation after a defendant’s assertion, at an arraignment or similar proceeding, of his right to counsel, any waiver of the defendant’s right to counsel for that police-initiated interrogation is invalid

a. Presumption that any subsequent waiver is invalid 
ix. Montejo v. Louisiana (2009) (Scalia) 

1. Facts: Montejo is questioned in connection with a robbery and murder. He is subsequently brought to a preliminary hearing and a lawyer is appointed. Later that day, two detectives visit Montejo in prison and ask that he accompany them on an excursion to locate the murder weapon. Montejo agrees and even writes an inculpatory letter of apology to the victim’s widow. Montejo tries to suppress the letter. 

2. Holding: D not off limits just because counsel appointed at 72-hour hearing. 

a. If D waives Miranda rights, this can be a waiver of both 5th and 6th Amendment rights

b. If counsel has been appointed, police can still interrogate D

c. Waiver not invalid just because counsel has been appointed (unlike in 5th Amendment context)
x. US v. Henry (1980) (Burger)

1. Facts: Police tell jailhouse snitch not to initiate conversation but to keep his ears open. 

2. Holding: Jailhouse snitch cannot initiate conversation or ask questions. Here, snitch was not just a passive listener. Snitch was deliberately attempting to solicit information. 

xi. Kuhlmann v. Wilson 
1. Facts: D turns himself in for robbery. After arraignment, he is put in a cell with an informant who is told to keep his ears open for the names of other perpetrators.

2. Holding: Jailhouse snitch can “keep his ears” open
5. The 5th Amendment Privilege Against Self-Incrimination in Other Contexts
a. Pleading the 5th – Testimony
i. Backdrop:

1. Griffin v. CA: No adverse inferences can be drawn by a jury in a criminal case from the defendant’s invocation of the 5th Amendment

a. Prosecutor can’t comment on invocation of 5th Amendment
2. Mitchell v. US: No adverse inference can be drawn in imposing punishment from a defendant’s failure to testify during sentencing proceedings
3. Cannot be compelled to testify…
a. At trial

b. Grand jury

c. Forfeiture proceedings

d. Depositions

e. Production of documents
ii. Summary:
1. Only individuals can plead the 5th 

a. No corporations

2. The evidence must be testimonial 

a. Testimonial: (does D have to think about it?)
i. Lie detector test 
ii. Stating your name 
iii. Asking suspect to spell out word to see if she misspells it 
b. Not Testimonial: 

i. Physical characteristics (e.g. fingerprints, photo, DNA, blood, hair, etc.)

ii. Blood test (Schmerber)

iii. Participation in police lineup (Wade) 

iv. Signature on a bank form (Doe) 
v. Comparing handwriting samples
c. Decryption Example: Police cannot compel you to explain how to decrypt your files. However, they can compel you to use your fingerprint to unlock your phone because this is not testimonial
d. Schmerber v. CA (1966) (Brennan) 

i. Facts: D convicted for drunk driving. At the hospital, D’s blood was withdrawn over objections. The report of the blood analysis was admitted in evidence at the trial.

ii. Holding: The withdrawal of blood and use of the analysis did not involve compelling D to testify against himself.

1. Although there was compulsion, the information was not testimonial (unlike a lie detector test) 

2. HYPO: comparing D’s handwriting vs. asking D to write something out to see if she misspells it 

3. There must be compulsion
a. Cannot invoke the 5th Amendment if you are not being compelled to testify against yourself. 
b. De minimis consequences are not “compulsion”
i. “You better tell us or we are going to ruin your reputation” 
ii. Ohio Adult Parole Authority v. Woodward : No violation of privilege when a person applying for clemency had to answer questions that could include incriminating information
iii. McKune v. Lile: No violation of privilege to require a prisoner seeking admission to a sex offender rehabilitation program to admit having committed the crime for which he is being treated and other past offenses
c. Compulsion

i. Subpoenas: the act of producing documents involves compulsion

1. However, no compulsion in the initial creation of the records
ii. Torture  
4. There must be some risk of incrimination

a. The fact that a statement could lead to civil liability and even social stigma is not enough; must have possibility of criminal liability (Ullman)

i. E.g. Hiibel (Court held that even if the information (D stating his name) were testimonial, there was no danger of incrimination. There was no articulated real and appreciable fear that D’s name would be used to incriminate him or that it would furnish a link in the chain of evidence needed to prosecute him. However, could invoke privilege under some circumstances)
b. Can dispel risk of incrimination by giving D immunity 
b. Pleading the 5th – Production of Documents
i. Fisher v. US (1976) (White)

1. Facts: Taxpayer gave documents to his lawyer. The IRS subpoenaed the documents.

2. Holding: No violation of privilege here because it is the lawyer handing over the documents, not the accused. The 5th Amendment is a personal right. The lawyer cannot claim the 5th on behalf of the client/accused. 
a. What if the government went to Fisher directly?

i. Subpoena would be compulsion 

ii. Then, Fisher can argue 5th Amendment 

iii. The act of production would be privileged, not the documents themselves 

b. With a search warrant, you don’t produce anything. Government can authenticate it in other ways. Thus, no 5th Amendment privilege. 
3. Concurrence: If private type of document, there could be some 5th Amendment protection even if it is being held by third party 
ii. Baltimore City Dept. of Social Services v. Bouknight
1. No violation of privilege where a court order required that a parent produce a child 

a. Why? Part of regulatory scheme
b. May not be able to plead 5th if regulatory scheme such as this  
c. Effect of Immunity
i. General Rule: The government can circumvent the 5th Amendment privilege by providing a person with immunity. This is because by providing someone with immunity, there is no longer the possibility of incrimination. 
1. Two Types of Immunity

a. Transactional Immunity (get out of jail free)

i. Protection against future prosecution

b. Use Immunity (statutory immunity)
i. Protection against use of evidence or evidence derived from it in future prosecution
ii. This is enough to compel D to testify (Kastigar) 
iii. The government has an affirmative duty to prove that the evidence it proposes to use against D later is derived from a legitimate source wholly independent of the compelled testimony
ii. Kastigar v. US (1972) (Powell)

1. Facts: D scheduled to appear before a grand jury. To avoid D’s invoking the 5th, prosecutors gave Ds immunity. Ds appeared but refused to answer any questions and were held in contempt. 

2. Holding: 

a. Congress can make immunity statutes

b. The (“use”) immunity granted is coextensive with the scope of the privilege 
i. Sufficient to make you testify 
c. P has affirmative duty to prove that the evidence it proposes to use against D later is derived from a legitimate source wholly independent of the compelled testimony

i. AKA if the government can find other evidence against D, they can bring a subsequent prosecution but must have independent source 

d. NOTE: Douglas says the right against self incrimination is absolute and there is no exception for immunity; Marshall says you need transactional immunity

LINEUPS & IDENTIFICATIONS

1. Overview of Constitutional Protections in Lineups 
a. Types of Identifications
i. Show-up

ii. Line-up

iii. Individual pictures

iv. Photospread

v. In-court ID

b. Rights Protecting Against Bad IDs

i. Right to Counsel (6th Amendment)

1. Limited by stage of proceeding

2. Limited by type of ID

3. Remedy is per se exclusion of out of court ID 

4. In-court ID allowed if not tainted 

ii. Due Process (5th Amendment & 14th Amendment)

1. Unduly suggestive

2. Totality of the circumstances 

3. Remedy: not excludable if reliable; goes to weight of evidence 
2. 6th Amendment Protection: The Right to Counsel in Lineups
a. The Wade-Gilbert Rule: 

1. If no counsel present at postindictment lineup, out-of-court ID suppressed (Gilbert)

a. Per se rule 
2. In-court ID permitted if prosecution shows it is untainted by previous ID (Wade)

a. Factors:

i. Prior opportunity to observe the alleged criminal act

ii. Any discrepancy between the pre-lineup description and the defendant’s actual description

iii. Any ID prior to lineup of another person

iv. The ID by picture of the defendant prior to the lineup

v. Failure to identify the defendant on a prior occasion

vi. The lapse of time between the alleged act and the lineup ID 

b. Summary:

i. Right to counsel at post-indictment lineup (Wade) 

1. The 6th Amendment provides the right to counsel at “critical stages” of the prosecution. 
2. A postindictment lineup is a critical stage

3. You can waive the right to counsel at this stage

4. Includes lineups and show-ups 
ii. No right to counsel at a pre-indictment lineup (Kirby)

1. Not a critical stage of the prosecution

2. Can still challenge based on Due Process Clause 

iii. No right to counsel when police show witness photographs of suspects (Ash) 
1. Can still challenge based on Due Process Clause 
c. US v. Wade (1967) (Brennan) 

i. Facts: Man with a small strip of tape on each side of his face robs a bank. Later, police set up a lineup. Both bank employees identify Wade as the robber. Wade challenges his conviction on the basis that the lineup violated his 5th Amendment privilege against self-incrimination and 6th Amendment right to assistance of counsel.

ii. Holding:

1. 5th Amendment: Compelling Wade to speak did not violate his 5th Amendment right; this only required Wade to use his voice as an identifying physical characteristic

2. 6th Amendment: 

a. You have a right to counsel at a postindictment lineup. 

i. Counsel’s absence might derogate from his right to a fair trial

ii. Counsel is the only party who is apt to be alert for conditions prejudicial to the suspect 

b. Here, the in-court ID is admissible if the government can show that it has an independent source (other than the earlier ID that occurred without counsel) 

3. NOTE: Warren dissent says there is a 5th Amendment violation here. White dissent says that the states should be able to make these decisions for themselves.

d. Gilbert v. CA (1967) (Brennan)

i. Unlike Wade, here a prosecutor used an (illegal) lineup ID as evidence at trial

ii. SCOTUS says the court failed to determine whether the in-court ID was tainted by the earlier illegal lineup 

iii. Per se rule that out-of-court ID is suppressed 
e. Kirby v. Illinois (1972) (Stewart Plurality)

i. Facts: Man’s wallet is stolen. D is arrested the following day and cops find the wallet on him. Police conduct a show-up of D. 

ii. Holding: Wade applies only to postindictment lineups; there is no right to counsel in lineups before indictments. Wade can challenge via Due Process Clause though.
f. US v. Ash (1973) (Blackmun)

i. Facts: Informer rats out Ash for robbing a bank. Ash is formally charged with the crime. Police show photos to the four witnesses to the crime. Ash challenges the admission of the postindictment ID at trial. 

ii. Holding: Defendants have no right to counsel at photographic identifications.

3. Due Process Protection During Line-Ups
a. Due Process applies to…

i. IDs that take place before formal charges are brought 
ii. Photographic IDs
iii. Even if counsel present
b. General Rule: Unnecessarily suggestive identification procedures by police violate Due Process

i. Were ID procedures unnecessarily suggestive?

1. How suggestive?

2. Was this necessary?
ii. Even if unnecessarily suggestive, is the ID reliable enough to use? (Manson v. Brathwaite)

1. Based on totality of circumstances

2. Consider:
a. Victim’s opportunity to view the suspect (Neil) 
b. Detailed ID (Manson) 
c. Level of certainty (Neil)
d. Length of time since confrontation (7 months in Neil not a problem)
iii. Rarely applied 

1.  SCOTUS has only applied this doctrine once in Foster 

iv. Police must be involved in creating the suggestive identification procedure (Perry)
c. Stovall v. Denno (1967) (Brennan) 
i. Facts: Doctor is stabbed to death in his kitchen. The wife jumps on the assailant and is stabbed 11 times. The police did not have time to wait to appoint counsel so they bring suspect to the hospital. He is the only black person in the room and is handcuffed to the officers. The wife ID’s the man as the perpetrator. The wife also provides an in-court ID later. 
ii. Holding: No DP violation. Not unnecessarily suggestive. This was necessary under the circumstances
1. Here, D can’t argue 6th Amendment violation because the case was decided same day as Wade/Gilbert and their holdings were not applied retroactively.

d. Foster v. CA (1969) (Fortas)

i. Facts: Armed robbery of a bank. Police arrest D and conduct a three-person lineup. D is tall but the other men in the lineup were short. D was wearing a leather jacket during the robbery and wears a leather jacket during the lineup; no one else is wearing one. The witness cannot identify D. Police let the witness meet in private with D and speak with him. Later the police do another lineup with completely different people except for D and the witness IDs D. 

ii. Holding: The lineup violates DP.
1. The suggestive elements in this ID procedure made it all but inevitable that the witness would identify D, whether or not he was ‘the man’

2. The procedure so undermined the reliability of the eyewitness ID as to violate DP
e. Simmons v. US (1968) (Harlan)

i. Facts: Armed robbery. Police find stolen car used in robbery and track the car to D’s sister. At her house, police find evidence that implicates D in the crime. Police get snapshots from D’s sister and show the photos to the five bank employees who witnessed the crime. The witnesses ID one robber and the robbers are convicted. 

ii. Holding: No DP violation. It was necessary to use this tactic under the circumstances: a serious felony had been committed and the perpetrators were still at large. (Although suggestive, necessary)
f. Neil v. Biggers (1972)

i. Facts: Woman is raped. It is dark at the scene and she does not provide a particularly detailed description of the rapist. On several occasions over the course of 7 MONTHS, police show the woman suspects in her home or at the police station (lineups and show-ups) and give her 30-40 photographs to look at. She can’t ID anyone. Later, they do a show-up where detectives walk the D past the victim and have him use the words that were used in the crime. At this point, the victim ID’s D. 

ii. Holding: No DP violation. The ID was reliable under the circumstances (victim made no previous IDs, had spent 30 min with perpetrator, had “no doubt” about ID)
g. Manson v. Brathwaite (1977) (Blackmun)

i. Facts: Officer participates in undercover drug deal. Later, comes back to the office and another officer leaves a photo on the guy’s desk for him to review.  He reviews the photo in private and determines that it’s the same guy who sold him the drugs.

ii. Holding: No DP violation. The ID was reliable (trained officer, good lighting, same race, description detailed and given within minutes, very certain)
1. NOTE: Dissent says this conclusion blinks psychological reality

h. Perry v. New Hampshire (2012) (Ginsburg)

i. Facts: Woman IDs D from her kitchen. D was standing in the parking lot next to a police officer. 

ii. Holding: Due Process analysis only applies if suggestive circumstances are arranged by police. To hold otherwise would be unduly burdensome for law enforcement. However, D can still challenge IDs on cross examination 

1. NOTE: In her dissent, Sotomayor says that the state action is the government admitting the ID into evidence
RIGHT TO COUNSEL & RIGHT OF SELF-REPRESENTATION

1. Overview

a. The right to “assistance of counsel” comes from 6th Amendment
b. Only applies in “criminal prosecutions” 
i. Misdemeanors with no jail time – NO
ii. Misdemeanors with jail time – YES
iii. Felonies – YES
iv. Death Penalty – YES 
c. Development of the Right to Counsel
i. Due Process Theory
1. Powell v. Alabama (1932)
2. Betts v. Brady (1942)
3. Case-by-case
4. Guarantee fair trial
ii. 6th Amendment Theory
1. Gideon v. Wainwright (1963) 
2. The Right to Counsel

a. General Rule: The 6th Amendment right to counsel is incorporated in the 14th Amendment guarantee of due process (Gideon v. Wainwright) 

i. The right to counsel is automatically triggered by the prosecution of the defendant; it does not depend on the defendant’s request for a lawyer (Brewer v. Williams)
ii. NOTE: The right to counsel is so fundamental that even enemy combatants have it
b. Gideon v. Wainwright (1963) (Black)

i. Facts: D entered a poolroom with intent to commit a misdemeanor (a felony in Florida). He was denied a lawyer and represented himself at trial. 

ii. Holding: Betts overruled. The right to counsel is a fundamental right.
1. The court applies the right to counsel retroactively (rare)
3. When the Right to Counsel Applies
a. General Rule: The absolute right to counsel applies to all critical stages of a criminal prosecution after the filing of formal charges.

i. Critical stages include…

1. Post-indictment pretrial lineups, preliminary hearings, post-indictment interrogations, arraignments

2. Sentencing

3. First appeal of right (but not second-tier discretionary state appeals or petitions for cert) 

ii. But not…

1. Civil cases

2. Habeas proceedings

3. Parole or probation hearings 

b. Argersinger v. Hamlin (1972) (Douglas) 

i. Facts: Indigent D was charged with carrying a concealed weapon, an offense punishable with jail time. D was unrepresented by counsel. He was sentenced to 90 days in jail and brought a habeas corpus action. 

ii. Holding: Right to counsel if the crime can be punished with jail time
4. Standard for Effective Assistance of Counsel
a. Strickland Test

i. Specific Errors
1. Below professional level of representation

2. Defer to strategic decisions

3. Counsel’s performance may be affected by D’s actions

ii. Prejudice
1. Generally, not presumed

2. Must be a reasonable probability that but for the error, the outcome would have been different 
b. Per Se Violations (Cronic)

i. No counsel

ii. State interference with counsel

iii. Counsel with conflict

iv. Counsel who does nothing 
c. Plea Bargaining

i. The 6th Amendment also applies to plea bargaining (Missouri v. Frye, Lafler v. Cooper)
ii. Right to effective assistance of counsel for plea bargaining:
1. Must advise D of offer

2. Must give D proper advice to evaluate offer
d. Other 6th Amendment Rights

i. Right to adequate investigation (Rompilla v. Beard)

ii. Right to expert assistance (Ake v. Oklahoma) 

iii. No right to lawyer who will lie (Nix v. White) 

iv. No right to select appointed lawyer, but can generally select retained lawyer

e. Strickland v. Washington (1984) (O’Connor)

i. Facts: D is indicted for kidnapping and murder. D is a tough client, continually acting against counsel’s advice. He pleads guilty to multiple counts of murder, robbery, etc. At sentencing, lawyer decided not to present or look for evidence about D’s character and emotional state. His strategy was to prevent the state from crossing D on his claim and putting on psychiatric of its own. The judge sentenced D to death.
ii. Holding: Must show that counsel’s performance was deficient and that the deficient performance prejudiced the defense. Here, counsel’s performance was not unreasonable. In addition, no prejudice. 
1. NOTE: Dissenter notes that it’s not just about whether we got the right guy, it’s about having a fair procedure.

f. Florida v. Nixon (2004) (Ginsburg)

i. Facts: D’s lawyer conceded D’s guilt at trial, focusing instead on all of the reasons why the jury shouldn’t give D the death penalty.  
ii. Holding: Court should defer to trial lawyer’s strategy; strategy depends on facts and circumstances of case; no set rules, although ABA standards are a good guide. Here, this was not a violation of the right to counsel. The gravity of the sentence warranted the strategy adopted by counsel.  
5. Right of Self-Representation

a. General Rule: Under the 6th Amendment, you have a right to represent yourself 

i. But D must be competent to represent himself 
b. Faretta v. California (1975) (Stewart)

i. Facts: D wants to represent himself. The judge asked D multiple questions regarding his preparation for trial. D answered the questions fairly competently. The judge ultimately ruled that D did not have a constitutional right to represent himself. 
ii. Holding: Individuals have a 6th Amendment right to represent themselves. Any waiver must be knowing and voluntary. No right to disrupt proceeding.
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