CRIMINAL PROCEDURE OUTLINE


INTRODUCTION
I. Criminal Procedure

a. Two Types:

i. Investigatory – police conduct governed by 4th, 5th, and 6th Amendments

ii. Accusatory – rights throughout trial process governed by 5th and 14th Amendment rights to due process, the 6th Amendment right to counsel and a speedy and public trial, the 8th Amendment prohibition of excessive bail and double jeopardy, and the rules of procedure enacted by Congress of the states
b. Goals: Correct results and fair process – think Powell v. AL (Scottsboro boys)
II. Incorporation Doctrine

a. Initially, Bill of Rights applied only to federal government. Later, applied to states through process of incorporation.

b. Debate over Incorporation:

i. Total Incorporation

ii. Selective Incorporation ( Won b/c of federalism concerns 

iii. No Incorporation 

c. All Criminal Procedure relevant provisions of the BoR have been incorporated except for the 5th Amendment right to a grand jury indictment 

d. Application to States:

i. Most rights apply “jot for jot” = verbatim 
ii. Exception: 6th Amendment provision have been incorporated such that states need not use 12-person juries in criminal cases and may allow non-unanimous jury verdicts in criminal cases 
III. Retroactivity
a. Generally, a Supreme Court decision recognizing a new right of criminal procedure generally applies to (1) that case, (2) any cases pending at the time (in trial court or on appeals), and (3) to future cases, but NOT retroactively to (1) cases where the appeals have already been completed or (2) cases pending on habeas corpus.
b. Exceptions:
i. Substantive change where it is held that certain behavior cannot be criminally punished.

1. Lawrence = consensual homosexual activity b/w adults cannot be criminalized 
2. Montgomery = no LWOP for minors
ii. Watershed procedural rule implicating the fundamental fairness and accuracy of the criminal proceeding. 
1. Only where retroactivity is (1) necessary to prevent an impermissibly large risk of an inaccurate conviction and (2) alters our understanding of the bedrock procedural elements essential to the fairness of a proceeding.
2. Only applied once = Gideon right to counsel at trial in any case where the sentence potentially includes imprisonment 
SEARCHES & SEIZURES
The right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
· NOTE: “the people” = doesn’t apply outside of US (Verdugo-Urquidez); undecided if it applies to non-citizens w/in US
· Two interpretations:
· Limits law enforcement from doing things that are unreasonable (Thomas, minority of SCOTUS)

· Requires a warrant based upon probable cause so as to be presumed reasonable (“The Warrant Approach,” majority of SCOTUS)

· Applies to actions of government officials only as per State Action Doctrine

(1) WAS THERE A SEARCH?
· Evolution of Standard re: Searches 
· Olmstead (1928) – Electronic eavesdropping without a physical trespass was not a search because no physical intrusion.
· Katz (1967) – Electronic eavesdropping device attached to public phone booth was a search. 4th Am protects people, not places. Concurrence gives us REP standard. 
· Jones (2012) – GPS tracker on car for 28 days was a search b/c it constituted trespass by gov’t on private property for the purpose of obtaining information. 
· Sotomayor Concur. - Embraces the mosaic theory considers length and intensity of scrutiny of surveillance.  
· Open questions: GPS monitoring without trespass? Will that violate “REP” given how much public monitoring is already occurring and that information is available to third parties? How long is “too long” for monitoring?
· Is it a search?

· Open Field: NO

· Hester (1924) – Established open field doctrine 
· Oliver (1984) – Found MJ in field 1 mi. home = open field despite no trespass signage and fences around property. Not trespass. 
· Curtilage: YES

· Dunn (1987) – To determine if area is curtilage (protected) or open field (not protected) weigh: (1) proximity to home; (2) whether w/in enclosure surrounding home; (3) nature of uses; and (4) privacy steps taken. Here, barn used for drug manufacturing was not part of curtilage – 60 yd from home, within fences but separated from home by fence. 
· Aerial Searches: DEPENDS IF OPEN TO PUBLIC 
· Ciraolo (1986) – Police couldn’t see over tall fences, flew plane 1000 ft. above yard to view MJ. Not a search b/c within publicly navigable airspace.
· Riley (1989) – Helicopter at 400 ft. ok b/c w/in publicly navigable airspace as per FAA guidelines. 
· O’Connor Concur: Look to see whether the public actually engages in activity (D’s burden). 
· Drones undecided. FAA regulated.
· Surveillance of Home: DEPENDS IF OPEN TO PUBLIC
· Thermal Imaging: YES 

· Kyllo (2001) – Search b/c police used a device (1) not available to general public use, (2) on the home (3) to reveal intimate activities. These three factors used to analyze use of technology in surveillance. 
· Trash Searches: NO, if possibly trespass involved.

· Greenwood (1988) – No REP in trash placed on street b/c accessible to anyone (animal, snoop, etc.) 
· Monitoring Public Behavior: NO (includes overhearing or seeing)
· Knotts (1983) – Beeper placed in chloroform case. Traced where taken, ok b/c didn’t reveal anything police couldn’t learn from visual surveillance. 
· Karo (1984) – Reaffirmed Knotts, noted that if the beeper was used to obtain information that could not be procured through visual surveillance, it did constitute a search
· Consensually Monitored Phone Call: NO ( LEVENSON FLAGGED
· Wiretap = neither party knows, CMP = one party knows
· White (1971) – listening to the conversation b/w an informant carrying a radio transmitter and a suspect ok because no REP. The informant could have conveyed information in many other ways. 
· Any Third Party Records i.e. bank, cell: NO

· CA Bakers Assn. (1974) – Inspection of bank records are not searches b/c banks are parties to any transactions and thus have knowledge of them
· Pen Register: NO

· Smith (1979) – Woman receiving threatening calls from man who robbed her. Police had phone company set up pen register on phone of suspect. Ok b/c those numbers are used in the regular conduct of the phone company's business – Third Party Doctrine.
· Dog Sniff: NO UNLESS AT HOME. BEWARE UNLAWFUL SEIZURE. 

· Place (1983) – Dog sniff of luggage ok. Sui generes = only alert of contraband, no REP in contraband. 
· Caballes (2004) – Dog sniff of car during stop ok. 
· Jardines (2013) – Dog sniff of home is a search. Here, dog ran up on porch. If cop could smell however, would be ok b/c available to public. 
· Rodriguez (2015) – Police pulled over car, wrote ticket and then conducted dog sniff search ( not ok b/c lawful traffic stop over. Dog sniff cannot extend the seizure. 
· Manipulation of Bag in Public Transit: YES – Look for “squeeze”
· Bond (2000) – Pre-9/11 case where Border Patrol agent squeezed train-goers bag. Not ok, beyond visual inspection.
· Field Testing of Drugs: GENERALLY NO IF PRIVATE PERSON TRIGGERED 
· Jacobsen (1984) – FedEx discovered what appeared to be drugs in damaged package. Alerted law enforcement. Ok for law enforcement to test drugs b/c (1) no REP in contraband and (2) no trespass b/c private FedEx already opened 
· Private Employer’s Searches: NO UNLESS AT GOV’T REQUEST (Sims)

· Foreign Searches: NO

· Castrillon – 4th Am DNA out of country to non-citizens

· Cell Phone Messages: DEPENDS ON MANIPULATION REQUIRED
· If number/message appears on face of device = not a search
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If need to unlock or activate = search 
(2) PROBABLE CAUSE REQUIREMENT  

· Evolution of Standard re: PC

· Mere allegations – needed reason to suspect
· Agular-Spinelli Test required a showing of: (1) the informant’s credibility and (2) the reliability of the information.
· Gates (1983) – Police received an anonymous tip via letter describing an interstate drug trade which police were able to corroborate. Court overturned Agular-Spinelli Test in favor of a more flexible, totality of the circumstances approach. 
· Other Issues

· Staleness: PC must be relatively fresh, but can extend for an ongoing crime i.e. conspiracy
· Multiple Suspects:
· Pringle (2003) – Cop pulled over car with 3 passengers for speeding. Found drugs. Had PC to arrest all 3.
· Ybarra (1979):  Drugs in a bar. No PC to arrest/search all on premises or in vicinity. 
· Objective Standard
· Whren (1996) – Police patrolling “high drug area” pulled over a car w/ 2 black men for a traffic violation and found drugs. Ds argued the stop was pretextual and there was not PC to stop them on suspicion of drug dealing. Court held that officer’s subjective personal motivations are irrelevant, PC is based on the objective facts. 
· Mistakes 

· Devenpeck (2004) – Doesn’t matter if search or arrest if for the wrong offense so long as there was PC for arrest on another offense
· Heien (2014) – Officer pulled car over for broken brake light, which officer mistakenly believed to be illegal. Passengers acting suspicious, officer searched car and found drugs. Stop not invalidated b/c this was a reasonable mistake. 
· PC for Arrests
· Same standard (“fair probability”) of PC for searches and arrests

· Collective knowledge and hearsay okay

· Anticipatory Warrant: based on an affidavit for a search warrant that states the search will occur only if certain events take place ( Grubbs (2006) held this is permissible w/ two prerequisites: (1) PC that evidence will be in location and (2) PC that predicating event will occur. Used in sting operations. 
(3) OTHER WARRANT REQUIREMENTS

· Supporting Oath or Affirmation

· Description of Items to Be Seized

· Andresen (1976) – Search for docs related to fraud. Warrant included a catch-all phrase. Ok b/c judged by a reasonableness standard and when read within overall context, the warrant was still limited to docs related to suspected crime. 
· Groh (2004) – Search warrant for weapons, forgot to attach the affidavit describing items to be seized ( warrant invalid b/c family being searched had no way of knowing what the search was for. Must be some description on the face of the warrant (incorporate by reference).  
· Zurcher (1978) – Stanford Paper/protest case. Police can get warrant to search 3rd Party for evidence of crime. 
· Description of Place to be Searched 

· Reasonable particularity standard – address, location, description, map 
· Manner of Search

· Can only search in places where item being sought would likely fit 
· Can only seize “fruits and instrumentalities” or “other evidence” of crime
· Can only begin search during daytime (6 AM-10 PM) and typically w/in 14 days of obtaining warrant
· Special masters – search of lawyers’ or doctors’ office limited by statutes if not target of investigation, more 6th Am than 4th Am issue.
· Detention During Searches: Generally ok but argue vicinity
· Summers (1981) – When there is a search of a residence, those present at the time of the search may be detained
· Mena (2005) – Immigration questioning during search of home for gang member. When there is a search of a residence, those present at the time of the search may be detained, handcuffed and interrogated, but the search cannot be extended for the interrogation.
· Bailey (2013) – Once an individual leaves the premises after being searched under a warrant, detainment must be justified another way. Only people w/in the “immediate vicinity” of the search may be detained. Factors: lawful limits of property, within sight, ease of reentry. 
· Knock and Announce: Required ( Constitutional rule w/o remedy
· Wilson (1995) – Police used unlocked door w/ warrant. Not ok. The common law knock-and-announce principle forms a part of the 4th Am reasonableness inquiry BUT this is not a rigid mandate, and there may be instances where countervailing law enforcement interests control.  
· Richards (1996) – No per se exceptions, must be determined on a case-by-case basis.
· Banks (2004) – Easy compliance. In this case a 15-20 second delay b/w knock and busting in was ok.
· Mistakes in Execution: Generally ok if reasonable
· Garrison (1987) – Warrant description of location not specific enough so police went in wrong apartment and found drugs. Ok b/c this was an honest and reasonable mistake. 
· Rettele (2007) – Police searching for Af. Am. suspect, got warrant for house which suspect had sold to white family – burst in on new owners in bed. Ok b/c reasonable.
· No Media Ride-Alongs (Wilson v. Layne – WaPo in parent’s home)   
· Force ok if reasonable – includes battering rams and stun grenades
· Sneak & peak warrants – Ok, don’t need to give notice of search or leave a copy of the warrant. 
· Issued by Magistrate
· Must be neutral
· Cannot be a prosecutor or paid per warrant issued 
(4) EXCEPTIONS TO THE WARRANT REQUIREMENT

Exigent Circumstances = In emergencies, police can search w/o warrant if PC. 
· Hot Pursuit 
· Hayden (1967) – police entered home of armed robbery suspect during the immediately resulting search. Ok to search for suspect and evidence. Police needs outweigh privacy concerns. 
· Payton (1980) – Police entered home of suspect several days after murder. Need a warrant for routine arrest in home.
· Safety 
· Brigham City (2006) – Police entered house party after seeing fight through window. Exigent circumstances applies when serious threat to safety of others. Officer’s actual motivation irrelevant (i.e. wanting to break up party not just fight).
· Fisher (2009) – reaffirmed Brigham City. Defer to police to determine if there’s the need to intervene to prevent injury (blood on truck).
· Community Safety Concern Cases 

· Potential school shooter
· Shooting victim on porch
· Dog whimpering 

· Call about domestic violence 

· Preventing Destruction of Evidence
· Kentucky v. King (2011) – During pursuit of drug dealer, knocked on door of apartment they believe the suspect entered and heard movement. Believing evidence was being destroyed, entered w/o warrant. Ok even though police created exigent circumstances b/c didn’t do anything illegal to do so. 
· Limits on Exigent Circumstances 
· Welsh (1984) – hot pursuit must be immediately after crime, as part of continuous pursuit for suspect of more than a “minor offense”
· McNeely (2013) – Blood test of DUI suspect taken against will. Need warrant unless exigent circumstances. How to determine exigency?

· Sotomayor Plurality = case-by-case ( KNOW THIS
· Roberts Dissent = if can’t get warrant by the time @ hospital

· Thomas Dissent = always b/c BAC dissipates
· Birchfield (2016) –  Can D be criminally punished for not submitting to warrantless DUI test?

· Breath test:  Yes

· Blood test:  No  
Plain View/Touch ( Make sure police have a right to be there! 
· Coolidge (1971) – Police may seize contraband or evidence of crime that is in plain view  
· Horton (1990) – Inadvertence not necessary if officers lawfully present and contraband nature is apparent 

· Hicks (1987) – Investigating shots fired, saw suspected stolen stereo so found product ID and called into station. Cannot manipulate objects to see evidentiary value. Beware “clumsy” cop.
· Dickerson (1993) – Felt lump in jacket while frisking suspect, reached in jacket to confirm. Too much manipulation. Contraband nature must be immediately apparent.
Searches Incident to Arrest

· Chimel (1969) – Warrant to arrest D for burglary, arrested D at home and searched entire home. Not ok w/o search warrant. Ok to search person and “grab-area”

· “Grab-area” defined at time of arrest, not search. Can be a stretch. Can follow D in different rooms. Flexible timing. Can go into locked areas. 
· Robinson (1973) – Need not show actual threat of danger or destruction of evidence to search grab-area. Absolute per se rule if lawful arrest.
· Knowles (1998) – Cannot have “search incident to arrest” unless there is an arrest. No “searches incident to citation” but can remove from car for detention period. 

· Riley (2014) – Police searched phone for pictures tying D to drive-by shooting. Police traced called from “home” to apartment for search. Warrantless cell phone searches not permitted incident to arrest unless there are exigent circumstances.
Automobile Searches 
· Automobile Exception
· Carrol (1925) – Prohibition era, police searched car w/o warrant for alcohol. Ok if PC of contraband or evidence of crime in automobile. Includes search of entire vehicle.
· Carney (1985) – SD child molestation in motor home. Search w/o warrant ok. Factors for determining if motor home is being used as home v. vehicle: location, mobility, connected to utilities, access to public roads 
· Chambers (1970) – Applies to parked cars

· Containers

· Acevedo (1991) – If there’s PC to search car, can also search containers in the car
· Houghton (1999) – no distinguishing b/w driver or passenger’s containers, if there’s PC to stop the car and it’s containers, that includes passengers’ property
· When police lawfully stop a vehicle, they may order the driver (Mimms) and the passengers (Wilson) to exit. 

· Searches Incident to Arrest

· Belton (1981) – Per se rule allowing search of passenger “compartment” and any “containers” but not trunk, unless hatchback.
· Thornton (2004) – Belton rule applies to “recent occupants” of cars.
· Gant (2009) – D suspected of driving w/ suspended license. Placed in squad car before searching car. Search of passenger compartment only permitted if: arrestee unsecured and within reach of car, (Chimel theory) OR if reason to believe evidence of crime of arrest in car  (Scalia theory) 
· NOTE: If contraband found during search incident to arrest ( PC to search trunk under automobile exception 
· Inventory Searches = If property is lawfully in the possession of the police, they may inventory the contents to protect the owner’s property while it is in police possession.
· Opperman (1976) – Inventory searches not technically “search” for evidence. Caretaking function. Okay if routine. Must be pursuant to policy. 

Inventory Search of Persons
· Lafayette (1983) – D arrested and his should bag was searched during booking. Permissible if routine procedure. Can challenge the policy as unrelated to goals.

· NOTE: Bag could have been searched incident to arrest.

Protective Sweeps
· Buie (1990) – Red running suit, pizza store robbery case. Protective sweep ok if articulable, “reasonable suspicion” of danger to officers. Not a full search, rather a cursory look through house during arrest to ensure officer safety. Officers may seize items in plain view.
· Bomb ticking? 

Consent = 98% of searches! No suspicion required. Not the same as waiver. If voluntary, consent searches are “reasonable.”
· Schneckloth (1973) – Look at “totality of the circumstances” to determine voluntariness. Knowledge of right to refuse just one factor, not required. Other factors include duress, coercion, time of day, location, in custody, tone, age and gender, impairment, invasiveness, number of requests, language barriers, prior arrests, reluctance 
· Drayton (2002) – Officers checked out bus at rest stop. Voluntary.

· Randolph (2006) – Wife consented to search, husband objected. Search revealed drugs and husband arrested. Not ok. Co-occupants can generally give consent UNLESS co-occupant is physically present and objects.

· Fernandez (2014) – Police followed D to apartment after alley attack. GF answered door, appeared to have been in fight. Police asked to search, D came to door and refused. Police arrested D on suspicion of having beat GF. GF consented to search once D gone. Co-occupant can give consent even if police have removed objecting occupant from the building. 
· Citizen’s duty to limit scope of consent, which is determined by reasonableness
· Containers included
· Unscrewing panel beyond scope of “quick search”
Special Needs Searches = Situations where warrants don’t really work so turn to reasonableness or weighing of Gov’t interest v. D’s privacy (NOT PC)
· Administrative
· Camara (1967) – D refused to allow routine annual public health inspection of property w/o warrant. 4th Am applies for safety inspection BUT do not need traditional PC. Admin warrant sufficient. 

· Burger (1987) –  Search of car lot for stolen cars per NY statute. No PC needed administrative search for "closely regulated" business. Statutory scheme takes place of warrants. Requires: (1) substantial govt. interest, (2) inspections necessary, (3) adequate statutory scheme that provides notice and limits discretion. 

· Gun stores, chop shop, health & safety

· Patel (2015) –  Facial challenge to local code permitting warrantless searches of hotel guest registries. Not ok b/c hotels not "closely regulated" business. Absent exigent circumstances, must be opportunity for pre-compliance review.
· Border Crossings = Searches of persons and items entering at permanent or expanded border ok w/o suspicion ( LEVENSON FLAGGED
· Flores-Montano (2004) –  "Routine" (not overly intrusive) secondary searches permitted at the border without suspicion. Can include removing gas tank, removing car door panels, slashing spare tire.

· Ramsey (1977) – International “heroin by mail” scheme investigation. Statute allowing searches on reasonable cause (?) is constitutional.
· Montoya de Hernandez (1985) –  Balloon swallower held incommunicado for 16 hours. X-ray and tests ordered. Dr. removed balloon. This was non-routine. For non-routine, extremely intrusive searches need reasonable suspicion.

· Examples: x-ray, body cavity search, strip searches. Too long of a delay. Destruction of property.

· No suspicion required for routine of laptops and phones, including international airport 
· Int’l e-mail governed by Electronic Communication Privacy Act. 180 day old e-mails ok to view. ( potential policy q?? 
· Checkpoints ( DISTINGUISH FROM BORDER SEARCH
· Sitz (1990) – Sobriety checkpoint program aimed at reducing drunk driving within Michigan. Ok b/c for safety, not discovering crime. No suspicion required. Public safety vs. minimal intrusion.
· Edmond (2000) – Drug interdiction checkpoint program involving open-view exam and dog sniff. Unconstitutional b/c primary purpose is law enforcement, not safety.
· Lidster (2004) – Witness checkpoint asking for information about a fatal hit-and-run. Permissible. Primary purpose to find witness. 

· Fraire (2009) – Checkpoints implemented to stop illegal hunting/poaching is reasonable.

· Hypo: terrorist stop/child abductions = likely ok
· School Searches (MC, not really on essay) 
· T.L.O. (1985) – For individualized search of student, only need reasonable suspicion, not probable cause. Greater govt. need to protect students vs. less privacy for students.

· Redding (2009) – Ibuprofen strip search. Strip search of student too intrusive, need more than reasonable suspicion that had ibuprofen. Enough suspicion for search of backpack, but not strip search. Would need PC or reasonable suspicion of dangerous drug.

· Government Employees
· Quon (2010) – Police department texting audits. No suspicion of illegal activity required. Administrative special need search. 

· Drug Testing
· Private employer needs no suspicion but for government employees, testing is permissible for employees in dangerous and sensitive positions i.e. RR, customs officials, but not paper pushers or politicians 
· In schools…

· Vernonia (1995) – Challenged to Student Athlete Drug Policy which authorized random urinalysis drug testing of its student athletes. Ok.
· Earls (2002) – Challenged to Student Activities Drug Policy which authorized random urinalysis drug testing of all students participating in extracurricular activities. Ok. 
· Look to privacy of method, need and fit of policy to that need, option to not be tested, use of results (just school v. criminal) 
· Ferguson (2001) – Challenge to count hospital policy of drug testing pregnant women and sharing positive tests w/ law enforcement. Unconstitutional b/c primary purpose was law enforcement and not considered "special need."
· Open Q: Drug testing for welfare

· Jails and Prisons
· Florence (2012) – Invasive searches for inmates entering the general population of a prison do not violate 4th Am. A prisoner’s likelihood of possessing contraband based on the severity of the current offense or an arrestee’s criminal history is too difficult to determine effectively. Correctional facilities have a strong interest in keeping their employees and inmates safe.

· DNA Testing of Arrestees 
· Maryland v. King (2013) – Constitutional to collect DNA from people arrested, but not convicted, of serious crimes as a part of the arrest procedure because the test serves a legitimate state interest (establishing ID/solving crimes?) and is not so invasive (not yet arrested but PC/limited use) so as to require a warrant
· Probation & Parole Searches 
· Knights (2001) – Reasonable suspicion sufficient for search of suspect on probation. Special needs search.
· Samson (2006) – No suspicion needed for parolee search, just need to know suspect is on parole.
SEARCH OVERVIEW:

1. Was there a search?

a. Government or private action?
b. REP or Gov’t Trespass i.e. dogs on doorstep, beeper
2. If so, was there a valid warrant supported by PC?

a. Fair probability of criminal activity objectively based on the totality of the circumstances ( look to all things done in preliminary investigation 
b. Supporting Oath or Affirmation

c. Description of Items to Be Seized

d. Description of Place to be Searched 

e. Proper Manner of Search

f. Issued by Magistrate

3. If not, is there an applicable exception?

	EXCEPTION
	STANDARD

	Search Incident to Arrest
	PC. Includes grab area. Passenger compartment included IF arrestee unsecured or reason to believe evidence of crime of arrest in car.

	Hot Pursuit/Exigent Circumstances
	PC. Immediate threat

	Plain View/Touch
	PC. Can’t manipulate item.

	Automobile Search
	PC that contraband in car (including in container).

	Consent
	No PC, voluntary. 3rd party consent (actual or apparent authority?) 

	Special Needs
	Sub-Category
	Standard

	
	Administrative Search
	No PC, need reasonable legislative scheme

	
	School
	Reasonable suspicion if search of individual student  

	
	Drug Testing
	Random okay w/out suspicion. Need > intrusion.

	
	Border
	No suspicion if “routine”  (not too invasive).

	
	Checkpoints
	No suspicion if not “primary purpose” for law enforcement.

	
	Probation/Parole
	Reasonable Suspicion/No Suspicion 

	
	Community Caretaking
	No Suspicion


4. Does the exclusionary rule apply?
SEIZURES & ARRESTS
I. Three Types of Interactions:

a. Arrest – lengthy seizure
i. Public arrests do not require warrant
1. Any felony or any misdemeanor witnessed by officers

ii. House arrests require arrest warrant based on PC or an applicable exception 
iii. Alternative: Issue a Summons to Appear 

iv. Warrantless Arrest Review 
1. Gerstein (1975) – a person arrested w/o a warrant is entitled to a “prompt” post-arrest assessment of PC by a magistrate BUT the state need not provide the adversary safeguards assoc. w/ trial 

2. McLaughlin (1991) – Riverside’s actions did not comply with Gerstein. It is the state’s burden to demonstrate extraordinary circumstances when delaying probable cause determinations beyond 48 hours. Intervening weekends or complicated pretrial proceedings were not legitimate reasons for delay. 

v. Use of Force 

1. Garner (1985) – deadly force may not be used to prevent the escape of a felon unless it is necessary to prevent the escape and the officer has PC to believe that the suspect poses a significant threat of death or serious injury to the officer or others 

2. All excessive force claims are governed by 4th Am standard of reasonableness depending on circumstances 

b. Terry Stop – temporary detentions
i. Requires reasonable suspicion
c. Consensual Encounters – NOT seizures 
i. No suspicion needed 
II. When is a person seized?
a. Mendenhall (1980) – DEA agents approached woman coming off a Detroit ( LA flight b/c she fit a “drug courier profile.” Asked to see her ticket and ID then asked her to come to a back office for more questioning and a search. She agreed. "Consensual encounters," like this one, are not seizures. Look to see if a reasonable person would feel free to leave considering all factors. Need not be told that right to leave.
b. NOT a seizure = 
i. Street encounters
ii. Bostick (1991) – bus sweep where a passenger generally couldn’t leave but still not a seizure b/c reasonable person would have felt free to decline the officers’ requests or terminate the encounter
iii. Hodari D. (1991) – Undercover police in Oakland ran after fleeing youths. Police chase did NOT constitute seizure. Need some type of physical restraint.
c. Brendlin (2007) – Passengers in addition to driver are seized when riding in a car stopped by an officer
III. Arrested for what crimes
a. Atwater (2001) – Officer who had it out for mom, arrested for not wearing seat belt. Arrests are allowed for misdemeanor offenses. Doesn't matter if only punishable by fine. Subjective intent of officer irrelevant.
i. Remember: Once there is a lawful arrest, police can conduct full search incident to arrest!!
b. Moore (2008) – A state law prohibiting an arrest is irrelevant so long as there is PC. States can add their own exclusionary rules. 

IV. Stop & Frisk (“Terry Stops”)

a. Rationale
i. Terry (1968) – Officer suspected 3 men of canvasing a store so he stopped and frisked them finding weapons on 2. 4th Am allows "stop and frisks" if officer has reasonable suspicion based on "specific and articulable facts" (more than a hunch). Factors = totality of circumstances, suspect's actions, police experience. Only pat down for weapons allowed (need suspicion of danger).
1. Implications: deference to law enforcement, allows for abuses, how do police decide who to stop?
b. Arrests vs. Stops
	Arrest (“Custody”)
	Stop (“Detention”)

	Length of time
	“Short” period

	Taken to station or from public scene
	At the scene

	Told “under arrest”
	Quick pat down, few questions, “frisk” of car

	Fingerprinting at station
	


c. Police Conduct During Stop

i. Long (1983) – Police may conduct a cursory “frisk” of a car if there is reason to believe that there is a weapon in the car and that the person may gain access to that weapon
ii. Minnesota v. Dickerson (1993) –  when the police frisk a person, they may seize any evidence that is apparent to their plain feel 
iii. Hiibel (2004) – Hiibel arrested and convicted for failing to identify himself to a police officer who was investigating an assault. Police officers can ask for ID b/c limited intrusion of suspect and reasonably related to purpose of Terry stop. No protected by right against self-incrimination b/c no risk of incrimination.
1. Breyer Dissent: "Slippery-slope" concern ( follow-up q’s
iv. Johnson (2009) – Driver and passenger may be stopped, removed from car & frisked IF Reasonable suspicion of criminal act & fear of danger
	Proper Actions
	Improper Actions

	Pat down suspect
	Full search for evidence

	Ask for ID
	Search areas outside of suspect’s access

	Look inside area of car that is accessible to D
	Lengthy detention

	Protective sweep of home
	Involuntarily taking suspects to stationhouse 


d. Reasonable Suspicion
i. Arvizu (2002) – Creepy waving kids at the border. Look at "totality of circumstances" to determine if reasonable suspicion for stopping automobiles. Don't look at each factor separately. Factors = common sense inferences, officer's experience, unnatural way of driving, unnatural conduct of passengers, location of car
e. Informants Tips

i. White (1990) – Anonymous tip reported D kept D in container in car and would be driving to a certain location. Police followed car to location and pulled her over to search for drugs. Anonymous tips allowed if predict future action. “Gates-lite” b/c less info & reliability required than PC. 
ii. J.L. (2000) – Anonymous tip reported that black male wearing plaid shirt at bus stop had a gun. Need more. Must predict future activity. Court rejects “firearm exception”

iii. Navarette (2014) – 911 call that car had run another car off the road. Reported location, license plate #, and description of car. Police saw car and followed for a bit before pulling over despite seeing no signs of impaired driving.

1. Scalia & the Ladies Dissent: “Freedom-destroying cocktail” ( can report anyone for DD if you don’t like their bumper sticker etc. 

f. Evading Officers 

i. Wardlow (2000) – Man ran after noticing police in neighborhood ( Flight can be enough for reasonable suspicion for stop.

g. Profiling Suspects 

i. Sokolow (1989) – DEA agents stopped man at Hawaii airport after acting in a way that indicated he may be a drug trafficker ( Profiling permitted. Aspects of profiling ( reasonable suspicion


WIRETAPPING & ELECTRONIC SURVEILLANCE 

I. Wiretapping v. Consensually Monitoring 
a. Consensually monitoring = one side knows the communication is being monitored ( not a search

b. Wiretapping = neither side knows the communication is being monitored ( search
II. Governed by Statute (“Title III”)
a. Omnibus Crime Control and Safe Streets Act of 1968
i. Congress addressing 4th Am. issue
ii. Need wiretap order based on PC after having tried traditional investigative techniques
iii. 30 day limit
iv. Reporting to the court
v. Has its own exclusionary rule
b. Electronic Communications Privacy Act of 1964
c. Digital Telephone Act of 1994
III. National Security Surveillance  (FISA)
a. FISA Warrants
i. No PC requirement ( need “a significant purpose”
ii. Includes roving wiretaps 
b. Presidential orders for wiretaps
i. No probable cause; no court supervision
ii. Pursuant to war power
EXCLUSIONARY RULE
I. Nature of Remedy

a. Material obtained in violation of the Constitution & fruit of poisonous tree cannot be introduced at trial against a criminal defendant
a. Pro – “a judicially created remedy designed to safeguard Fourth Amendment rights through its deterrence effect”
i. Deter bad police behavior

ii. Judicial integrity

iii. No other approaches work as well

iv. Part of American tradition
b. Con – “the criminal is to go free because the constable has blundered” 

i. Isn’t really a deterrent

ii. No clear stats on deterrent effect

iii. Rule benefits scofflaws

iv. Other alternative to punishing police

v. Don’t really need
c. Hudson (2006) – Scalia on exclusionary rule = generates substantial social costs, not much deterrent, no longer need b/c of improved police professionalism.
d. Does NOT Apply: 
i. Violations of Fed. R. Crim. P.

ii. Other proceedings

1. Grand jury

2. Civil proceedings

3. Sentencing

4. Parole and probation revocation

5. Forfeiture

II. Origins

a. Weeks (1914) – First created by judiciary b/c to allow private documents to be seized and then held as evidence against citizens would have meant that the protection of the Fourth Amendment declaring the right to be secure against such searches and seizures would be of no value whatsoever.

b. Mapp (1961) – Dollree and her obscene materials. Applied exclusionary rule to states b/c constitution and judicial integrity require
III. Standing ( Always check for this first
a. Jones (1960) – a person “aggrieved by an unlawful search and seizure” had standing to challenge it, so long as they were the victim of the search/the one against whom the search was directed

b. Rakas (1978) – Passengers in car where evidence found in challenged stop and thus use of evidence. Only have standing to challenge search if your legitimate expectation of privacy was violated. Passengers in car had no standing to challenge car search. 
i. White Dissent: This is a protection of property not privacy.
c. Rawlings (1980) – Man’s drugs in wife’s purse. Could not raise exclusionary rule simply by claiming contraband belonged to him b/c no legitimate expectation of privacy in contraband
d. Olson (1990) – Overnight guest could challenge search 
e. Carter (1998) – Commercial visitor (drug dealer) had no legitimate expectation of privacy and thus had no standing for exclusionary rule.
i. Consider: social v. business purposes, length of stay, portion of house used, how well does guest know owner, what were they doing 

ii. Ginsburg Dissent: An invitation into the home is sufficient

f. Brendlin (2007) – Passenger can contest “seizure” of car and search of himself after illegal seizure of car. 


IV. Exceptions

a. Independent Source

i. Police did something wrong, but found evidence with lawful search 
ii. Segura (1984) – Legit warrant was independent source for search and seizure

iii. Murray (1988) –  Agents unlawfully broke into warehouse and saw contraband. Search okay so long as truly independent.

b. Inevitable Discovery ( ONLY APPLIES IF THERE WOULD HAVE BEEN A GOOD WARRANT SO CHECK FOR PC
i. Police would have inevitably found evidence in lawful manner
ii. Nix (1984) – Christian burial speech leading to body but search already underway. If can show inevitable discovery by preponderance of evidence, admissible.
1. Brennan Dissent: Should be clear and convincing evidence standard. 

c. Attenuated Taint

i. Intervening acts erase taint of illegal police action  
ii. Wong Sun (1963) – Illegal arrest, made incriminating statement on the spot ( suppressed. Released and comes back to station and after being given my rights, made more incriminating statements ( taint has dissipated at this point so admissible. 
iii. Brown (1975) – Illegal arrest in apartment w/o warrant, taken to station, given Miranda, makes incriminating statement. State had not proved that taint had dissipated. What standard to use? Totality of Circumstances
1. Powell Concurrence:  Flagrant or technical violation?

2. Factors: 

a. Miranda warnings

b. Temporal proximity of arrest to confession

c. Intervening events

d. Flagrancy of misconduct

e. Voluntariness of statement

f. Where statement given

g. Defendant’s actions in returning to provide statement  
iv. Strieff (2016) – Bad stop then find out there’s a warrant so arrested search incident to arrest. Attenuation factors: (1) temporal proximity, (2) intervening circumstances, (3) flagrant or negligent conduct. Attenuation exception applies in this case.
1. Sotomayor Dissent: Officers will game the system, there are 7.8 million outstanding warrants. Indignity of stops. 
2. Kagan Dissent: Flagrancy factor is rigged b/c can’t look at cops subjective intentions

d. Impeachment 

e. Good Faith Exception & Progeny

i. Leon (1984) – Anonymous tip led to investigation of a couple in Burbank. Got a warrant but warrant was invalid due to lack of PC. Exclusionary rule does not apply if police rely in good faith on facially valid warrant, even though appellate court later finds insufficient PC. Rationale:  (1) costs of exclusionary rule vs. deterrent benefits, (2) magistrate’s mistake, not officer’s, (3) officers acting objectively reasonable ( nothing to deter, (4) better than changing PC standards, (5) other exceptions already created
1. Brennan Dissent: Court bent on strangling the exclusionary rule. Even though language of 4th Am does not have exclusionary rule, gives 4th Am meaning. Costs are not as high as argued. Incentive for police to go with minimum and rule loses overall education effect. Don’t need to dilute rule b/c we have already relaxed PC.
ii. Sheppard (1984) – Problem in warrant with description of items to be seized – murder case and listed drug items. Good faith exception applied. Distinguished Groh (nothing listed). 
iii. Davis (2011) – Good faith exception applies if police rely on previously established appellate law ( Not retroactive! Look to exceptions @ time.
iv. Extensions:
1. Administrative searches under statutory scheme  [Krull]

2. Clerical errors by court personnel  [Evans]
f. Herring (2009) – Clerical mistake by police to pull over D thinking there was a warrant out for arrest. Searched car found contraband. No actual warrant. Exclusionary rule applies only to deliberate or reckless violations, or systemic problems. 

g. Knock & Announce Exception

i. Hudson (2006) – No exclusionary rule on knock and announce rule. 
Was evidence obtained through unlawful search? If so,  was the mistake deliberate or reckless or due to a systemic problem? If so, excluded so long as D has standing and no exceptions apply.
SUPPRESSION HEARINGS
· Occur before trial; outside presence of jury; ordinary rules of evidence don’t apply; judge can rely on hearsay; decided by the judge

· Warrant?  
· Burden on D to prove truthfulness of statements made in warrant
· Must show the officers were engaged in deliberate falsification or showed reckless disregard for the truth
· Such statements are stricken and warrant is evaluated without them
· No Warrant?
· Burden on government
POLICE INTERROGATIONS & THE PRIVILEGE AGAINST SELF-INCRIMINATION
“No person shall be compelled in any criminal case to be a witness against himself.” 
I. Due Process Voluntariness

a. Involuntary confessions violate due process ( Prosecution must show that based on the totality of the circumstances, Defendant’s confession was voluntarily given and that the Defendant’s will was not overborne
b. Factors to consider:

i. Use of physical force
1. Brown – What you expect from Mississippi in the 30s = coerced 

ii. Lengthy interrogations; deprivation of needs
iii. Threats of force
1. Fulminante (1991) – FBI informant inmate offered D protection from other inmates in exchange for confession = coerced 

iv. Psychological pressure
1. Spano (1959) – young, uneducated, mentally unstable immigrant questioned for hours and his officer-friend was used against him to manipulate confession = coerced 
v. Deception
1. Lynumn – threatening to take away kids is too far
2. Leyra – use of prisoner’s dilemma w/ co-d’s is ok 
3. Substituting affidavit w/ lies on warrant ( not ok?
vi. Age, Level of Education, and Mental Condition of Suspect
1. Connelly (1986) – Schizophrenic man approached a cop and confessed to murder. Mental condition alone not enough to make confession involuntary. Must be some type of coercive police activity.

c. Desirability of Voluntariness
i. Due to “case-by-case” standard, there was inconsistency among courts as lower courts and police lacked enough guidance ( shift to 5th Am. 
II. Miranda and the 5th Amendment 
a. “The Miranda Rule”

i. Miranda (1966) –  Consolidation of four cases where defendants each confessed guilt after being subjected to a variety of interrogation techniques w/o being informed of their 5th Am rights ( 5th Am applies to custodial interrogations. Therefore, P may not use statements made in interrogations unless D informed of rights.

ii. Dickerson (2000) – Congress attempted passing a law that overruled Miranda and governed the admissibility of statements made during custodial interrogation ( Miranda is a constitutional rule, part of police routines and national culture. 
1. Scalia Dissent: Miranda is a prophylactic, not constitutional rule.
iii. Chavez – Cannot sue for violation of Miranda, which doesn’t technically occur until un-Mirandized statement is introduced in criminal case
iv. Can assert 5th Am. right at any time including grand jury, civil deposition 
b. Is Miranda Desirable?

i. Pros: easy to understand, a prophylactic rule was needed, public education, clear rule cuts down the work for courts, is a higher standard than “voluntariness,” embracing broader view of 5th Amendment
ii. Cons: Constitution does not require warnings, SCOTUS acting like legislatures, DP is enough, confessions are good, will create more litigation about details of execution, criminal will run free
iii. Alternatives? Allow damages suits, videotape confessions, objective witnesses to confessions  (station lawyers/ ombudsmen), broaden the DP standard
c. MIRANDA NOT REQUIRED UNLESS THERE IS A CUSTODIAL INTERROGATION.
i. In Custody? Would a reasonable person feel free to leave? 
1. Situations b/w arrest and taken to station and a Terry stop 
2. Orozco (1969) – in custody if not free to leave, even in own home
3. Mathiason (1977) – D asked to come to station to speak w/ officer re: burglary. D came freely, spoke w/ officer and left. Later arrested and statements used against him. Not every interrogation requires Miranda rights. Voluntarily agreeing to interview at police station is not a custodial interrogation.
4. Beckwith (1976) – Interview w/ IRS agent is not custodial
5. Murphy (1984) – meeting with probation officer is not custodial
6. Stansbury (1994) – judged by objective standard ( would a reasonable person feel free to leave? 
a. Factors: physically free, use of force, guns shown, informed that free to leave, who initiated contact, atmosphere, experience of suspect, arrest
7. J.D.B. (2011) – 13 y/o boy interrogated w/o rights at school by two offices and principal. Guardian not called. Asked if he’d be in trouble, encouraged to confess, confessed then had rights read to him ( Age of suspect is relevant factor b/c kids are mini adults. 
a. Alito Dissent: Slippery slope, delineates the clear rule. 
8. Berkemer (1984) – Ordinary traffic stop does not require Miranda rights, only if full arrest
9. Howes v. Field (2012) – “Custody” does not per se include questioning prison inmates on unrelated crimes. Depends on all factors, including whether inmate is told he is free to go back to general population.
ii. Interrogation? Any words or actions that the police know are “reasonably likely to elicit an incriminating response from the suspect”
1. Innis (1980)– D arrested for murder, advised of rights, asked for counsel. On ride, officers discussed how they hoped no handicapped children found D’s discarded gun. D interrupted them and told them where the gun was. ( Interrogation covers both express questioning and any words or actions that the police know are “reasonably likely to elicit an incriminating response from the suspect” BUT this was not an interrogation b/c he blurted out info.
2. Mauro (1987) – Wife spoke to D in front of officer, convo recorded. No Miranda rights if non-police person speaks to defendant. Not coercive atmosphere. Police can use ploys.
3. Perkins (1990) – D confessed to inmate who was really an undercover officer ( questioning by undercover agent does not require Miranda rights b/c stealth officer does not create police-dominated environment. 
a. Marshall Dissent: This type of coercion is exactly why Miranda was created.
iii. Police have to hit all four bases, but there are no magic words (Prystock/Ducksworth). 
1. Doody – Arizona Temple Massacre. 12 pages of transcript before Miranda was explained during 13 hour interrogation (  not ok 
d. Consequences of Miranda Violation
i. Do not apply “Fruit of Poisonous Tree” doctrine
1. Only un-Mirandized confession suppressed
ii. Can still use:
1. Witnesses found through un-Mirandized statement (Tucker)
2. Subsequent Mirandized statements UNLESS result of deliberate police tactics ( LEVENSON FLAGGED
a. Elstad (1985) –  D arrested at home, made incriminating statements before police could advise him of rights. Took him to station, read Miranda rights, D wrote a written confession ( admissible. Subsequent statements may be admissible if there are proper Miranda warnings after a Miranda violation. 
i. Brennan Dissent: Use taint approach 
b. Seibert (2004) – Mobile home fire case. Interviewed until confessed, took a break, Mirandized, prompted to confess again. Second confession inadmissible b/c this was a deliberate attempt to evade Miranda. Really one continuous interrogation, not same as Elstad.
i. Souter – look for one continuous rolling interrogation

ii. Breyer Concur. – “good faith” test – no votes b/c subjective

iii. Kennedy Concur. –  If deliberate, second statement inadmissible unless curative steps taken ( USE!
3. Physical evidence found through un-Mirandized statement

a. Patane (2004) – Arrested at home for calling ex against RO. Interrupted police, said he knew his rights, and said he had a gun in his home. Police searched home and found gun. Gun admissible. Don’t suppress physical evidence obtained through Miranda violation. 
i. Thomas:  5th A. refers only to “testimonial evidence.” 
ii. Kennedy Concur:  Costs of using rule too high.
e. Waiver of Miranda Rights 
i. Types of Waivers: written, verbal, implicit 
1. Butler (1979) – D charged with robbery, refused to sign written waiver but said, “I will talk to you but I’m not signing any form” = sufficient waiver b/c implicit. 
a. Brennan Dissent: waiver must be affirmative
2. Fare (1979) – to determine whether waiver was knowing and voluntary ( look to totality of circumstances including subjective characteristics of suspect BUT must involve some impermissible police behavior (Connelly)

3. Moran (1986) – Police didn’t inform suspect that relative hired attorney for him. Events outside of suspect’s presence and unknown to suspect do not make waiver involuntary.

4. Spring (1987) – Waiver still valid even if D not told nature of crimes for which D is under suspicion.

5. Berghuis (2010) – "Do you pray" case. D began answering questions after 2 ½ hrs. of silence. Waiver inferred from D starting to speak. If D wanted to invoke right to remain silent, he was required to unambiguously say so.
6. Salinas (2013)  – Voluntary interview w/ police re: homicide. D didn’t answer a question about bullets and his gun and visibly reacted oddly. Pre-custodial silence can be used against D if he does not expressly invoke 5th A. privilege
a. NOTE: Court does not decide whether D can actually invoke Fifth Amendment right before he/she is in custody
b. INFERENCES FROM SILENCE:
i. Griffin: Cannot draw negative inference by D not testifying at criminal trial
ii. Miranda custodial interrog. Silence: Cannot draw negative inference by D refusing to answer Qs
iii. Pre-Miranda Silence: Can draw negative inference

ii. Waiver After Invocation 
1. If invoked right to remain silent… Police can re-interrogate D if separate warning given and D voluntarily waives.
a. Mosley (1975) – D arrested re: crime 1, asserted right to remain silent. Hours later, a different detective interrogated D re: crime 2 and D made incriminating statements. ( Miranda is not forever. Factors showing 2nd waiver was knowing and voluntary: 2-hour break, fresh warnings, different location, different subject of interrogation, different identity of officers. 
2. If unequivocally invoked right to counsel… Only D can reinitiate interrogation unless there’s been a 14-day break in custody. 
a. Edwards (1981) – D arrested and asserted right to counsel, next day interrogated, told he had to talk, given rights and he confessed ( Police cannot re-initiate interrog. Only D can reinitiate interrogation!
b. Minnick – Prison break to trailer murder to Mexico case. Overturned in Shatzer which was informed by Scalia Dissent: “virtuous for wrongdoer to admit his offense.”
c. Shatzer (2010) – D interrogated while incarcerated and invoked 5th Am rights. Case reopened 2.5 years later and interrogated in prison again, rights given, waived and D confessed (  Edwards presumption does NOT last forever. Police can reinitiate interrogation after invocation of 5th A. right to counsel if 14 day “break in custody." Sending D back into gen pop constitutes “break” in custody.

d. Davis (1994) – Invocations must be clear, unequivocal. “Maybe I should talk to a lawyer” is not clear enough. Souter concurred arguing that investigators have a legal obligation to clarify ambiguous statements.
i. “I want to talk to a public defender” = NO
ii. Relaying Dad’s advice to get a lawyer = NO
iii. 13 y/o asking “could I have an attorney” = YES
iv. Child murderer asked for atty 8x = YES 
f. Miranda Exceptions

i. Impeachment (unless involuntary)
1. Harris (1971) – Sold drugs to undercover officer, made statements before Mirandized rights. Made contradictory statements at trial ( un-Mirandized statements admissible for impeachment purposes.
ii. Emergencies

1. Quarles (1984) – Police found D w/o gun, asked where it was before giving warnings ( statement admissible b/c there was a “public safety” exception. Police were responding to threat of immediate danger (objective standard). 

2. Terrorism exception? Do they per se meet “public safety or exigent circumstances” exception?
iii. Booking Exceptions

1. Muniz (1990) – Routine booking questions are not considered interrogation. Name, address, height, weight, eye color, age, DOB ok but NOT “date of sixth birthday.”

a. NOTE: not clear if information is viewed objectively or subjectively, courts tend to view objectively i.e. “name of spouse” could be an emergency contact or could implicate

b. Are you in a gang? Some limits
III. 6th Amendment Right to Counsel

a. Right to counsel “in all criminal prosecutions”
i. Right does not trigger until formal charges
ii. Look for:  Filing of indictment, preliminary hearing, arraignment
b. During Interrogations ( Only right that applies out-of-custody
i. Massiah (1964) – D met w/ co-D while on bail who was recording conversation for gov’t. No 4th Am. violation b/c co-D consented. No 5th Am. violation b/c D not in custody. 6th Am violation = Police or informants cannot “deliberately elicit” incriminating statements w/o counsel present once formal charges filed
ii. Brewer (1977) – “Proper Christian burial” speech = interrogation ( b/c counsel not present and charges filed = 6th Am violation. D did not waive right. 
iii. Henry (1980) – Jailhouse snitch cannot initiate conversation or ask questions
iv. Kulhmann (1986) – Jailhouse snitch can “keep his ears” open

c. Right is Offense Specific 

i. If right to counsel asserted re: crime #1, doesn’t violated 6th Am. to interrog. re: crime #2 w/o counsel present.
ii. Cobb (2001) – D arrested for burglary, asserted right to counsel, then confessed to murder. “Different” offense decided by Blockburger Test = do crimes have separate elements (there will be a FN)
d. Waivers 
i. Montejo (2009) – D not off limits just because counsel appointed at 72-hour hearing. D may waive 6th A. right. Not same type of “invocation” as Edwards. Miranda waiver can cover both 5th A. and 6th A. waiver
e. Remedy for Violation
i. Statements are thrown out under exclusionary rule

ii. Can be used for impeachment purposes (Ventris)


IV. Privilege Against Self-Incrimination in Other Context ( LEVENSON FLAGGED
a. Requirements

i. Cannot be compelled to testify: at trial, grand jury, forfeiture proceedings, depositions, production of documents 

ii. Only individuals can assert 5th A. right
1. Not corporations
iii. Must be “testimonial” evidence  (Schmerber)

1. Not “physical” characteristics (e.g., fingerprints, photo, DNA, blood, hair)

2. Includes lie detector test, writing something out but not tracing something

3. Consider familiar DNA ( unclear 

4. Key question is whether D has to go through a thought process 
iv. Must be “compelled”
1. De minimis consequences are not “compulsion”
2. Subpoena = “compulsion”
3. Griffin: Cannot draw negative inference by D not testifying at trial

v. Must be some risk of incrimination
1. Remember Hiibel case where D wouldn’t ID himself 
b. Production of Documents
i. Fisher (1976) – If 3rd party has papers, D cannot use 5th A. to bar their production. No 5th A. right in document itself.
ii. If subpoena the holder of privilege, can assert 5th Am. because the act of production of documents (not docs themselves) is privilege.

iii. If use a warrant, no production so no 5th Am privilege. 
c. Immunity
i. Transactional immunity = protection against future prosecution 
ii. Use immunity = protection against use of evidence or evidence derived from it in future prosecution 
iii. Kastigar (1972) – Immunity statutes that grant use immunity cover full extent of 5th A. right. Once immunity given, testimony may be compelled.
1. Marshall Dissent: Need to give full transactional immunity
LINE-UPS & IDENTIFICATIONS 
I. Identification Procedures

a. Types:

i. Line up = group
ii. Show up = one person (really suggestive) 
iii. Photo spread 
iv. Individual pictures 
v. In-Court Identification 
b. Danger of police suggestiveness 
c. Problems w/ Eyewitness IDs
i. 75% of wrongful convictions involve eyewitness identifications
ii. No correlation between eyewitness confidence and accuracy
iii. Cross-racial identification particularly unreliable
iv. Passage of time
v. Subtle ways to influence identifications 
d. If real perp is not an option, exacerbates issues.
II. The Right to Counsel in Lineups
a. Wade/Gilbert Rule = Post-indictment, there is a right to counsel for in person ID. If no counsel present, out-of-court ID suppressed. Subsequent in-court ID may be permitted if prosecution shows untainted by lineup ID.
i. Wade (1967) – Tape face bank robber. D in lineup w/o counsel. Later employees ID’ed D at trial. Ok so long a based on observations other than lineup ( Looking for taint.
1. Warren Dissent: Lineup violates 5th Am (rejected by majority b/c non-testimonial)
2. Look to see if the people know each other 
ii. Gilbert (1967) – P used lineup ID as evidence in trial ( suppressed b/c no counsel present or waiver. 
b. Limits on Right

i. Kirby (1972) – Wallet stolen, suspect found w/ wallet put in lineup pre-indictment ( no right to counsel.

1. Brennan Dissent: “Mere formalism”
ii. Ash (1973) – Wade/Gilbert Rule does not apply to photographic identifications.
1. Brennan Dissent: No meaningful difference re: dangers 
III. Due Process Protection for Identification Procedures 

a. Unnecessarily Suggestive Identification Procedures by Police Violate Due Process – Stovall (1967) 
i. Foster  (1969) – Only case SC has found unnecessarily suggestive ( Kept showing IDs w/ D in lineup until V “got it right” and all diff looking  
b. UNLESS Reliable Enough to Nonetheless Use
i. Neil (1972) – Rape suspect show-up to V where he repeated phrases from attack. Suggestive, but given the totality of circumstances, including V’s lack of doubt, no substantial likelihood of misidentification
ii. Manson v. Brathwaite (1977) – Use of single photo for ID. Suggestive identification procedure does not automatically require excluding the evidence if the identification is reliable, considering the totality of the circumstances. Factors to consider re: reliability: (1) V’s opportunity to view suspect, (2) detailed ID, (3) level of certainty, (4) length of time since confrontation, and (5) totality of the circumstances ( none of these factors reflect science of IDs.
1. Marshall Dissent: Argued for a per se exclusionary rule for unnecessarily suggestive identification procedures.
c. Requirement that Police be Involved in Creating the Suggestive Identification Procedure 

i. Perry (2012) – Parking lot robbery where W ID’ed D on scene while he was standing w/ police. Due Process analysis only applies if suggestive circumstances arranged by police. 
1. Sotomayor Dissent: Challenge the State’s introduction of evidence. It is not merely the act of suggestion, which creates a due process problem, but rather the effect of an act of suggestion on the reliability of a resulting identification. 


RIGHT TO COUNSEL & RIGHT OF SELF-REPRESENTATION  
“In all criminal prosecutions, the accused shall enjoy the right … to have the Assistance of Counsel for his defense.”
I. Appointment of Counsel
a. Powell (1932) – “Scottsboro Boys.” Lack of counsel = DP violation.
b. Gideon (1963) – Right to appointed counsel under the 6th Am. is applicable to the states. “Lawyers are necessities, not luxuries.”
II. When Right to Counsel Applies = “Critical Stages”
a. Post-charges line-up, prelims, arraignments, interrogations after formal charges

b. Sentencing

c. Appeals of right

d. Does not include:

i. Civil cases

ii. Habeas proceedings

iii. Parole or probation hearings
e. Depends on nature of offense 
i. Applies to capital offenses (Hamilton), felonies (Gideon), and misdemeanors w/ jail time (Argersinger)
ii. Does not apply to misdemeanors w/o jail time (Scott)
f. Frye/Lafler (2012) – 6th Am right to effective assistance of counsel applies to plea bargaining. Advise D of offer and give D proper advice to evaluate offer.

g. Rights include:

i. Rompilla:  Right to adequate investigation
ii. Nix:  No right to lawyer who will lie
iii. No right to select appointed lawyer, but can generally select retained lawyer
iv. Ake:  Right to expert assistance
III. Standard of “Effective Assistance” of Counsel

a. Strickland (1984) – D pled guilty to murder. At sentencing, attorney did not seek out character witnesses or request a psychiatric evaluation. Counsel not unreasonable and even if it was, wasn’t prejudicial in DP case. 
i. Marshall Dissent: Standard too malleable b/c trying be uniform

b. Cronic (1984) – Prejudice is only presumed if: 
i. No counsel
ii. State interference with counsel
iii. Counsel with actual conflict
iv. Counsel who does nothing 
c. Nixon (2004) – Counsel in murder trial conceded guilt and focused on D’s remorse. Deference to trial lawyer’s strategy, which depends on facts and circumstances of case. No set rules, although ABA standards are a good guide.
d. Right to counsel is so fundamental that even enemy combatants have it.
e. Remedy = new trial w/ effective question
IV. Right of Self-Representation 

a. Faretta (1975) – D charged w/ grand theft, requested to represent self, judge tentatively granted but later revoked after quizzing him on evidence rules. Right to self-representation if competent, must be knowing and voluntary waiver. No right to disrupt proceedings.
Final Exam Review
· 55 q/75 min ( 1 ¶ usually requesting a motion to suppress ( usually where case names come in

· 15 min break

· Essays 

· Question #1 – 150 minutes ( Don’t have to cite cases

· Part A – 90 minutes – 1 long fact pattern w/ multiple D’s and challenges to specific Exhibits ( look at how police got evidence, was it proper or is there an exception, standing? Conclusion least important 

· May also be non-D who wants to sue for violations 

· 13 exhibits and 3 statements at issue

· Part B – 30 minutes – more exhibits and statements but at different stage in case 

· 4 statements and 2 exhibits at issue

· Part C – 30 minutes 

· 3 IDs 

· Question #2 – 15 minutes = Policy (Choice of 3) ( Should cite key cases 

· How has the 4th Am reacted to changes in technology?

· Kyllo, Riley

· Should racial profiling be allowed? How has the Whren decision impacted police practices? **** Prepare
· Chase ok, Sokolow, if there’s a warrant = ok

· Should exclusionary rule be abolished or changed?

· Discuss exceptions

· How much impact has Miranda had on the law of interrog. ***

· War on Terrorism and how it impacts constitutional rights

· Should we reexamine constitutional standards for eyewitness ID? ***

· Sotomayor in Perry

· What should the standards for PC and RS be?

· Should we just go to reasonableness test for all 4th Am issues?

EXHIBIT

I. If obtained through search-like interaction… 
a. Was it a search? If no, admissible.

i. If yes, was there a valid warrant? If yes admissible
1. If either no warrant or invalid warrant, is there an applicable exception to the warrant requirement? If yes, admissible.

a. If no warrant exception applies, exclude unless there is an applicable exception to the exclusionary rule.

II. Obtained through seizure-like interaction ( What type of interaction?
a. Arrest ( Did police have the proper level of suspicion? PC or observed crime.
i. If so, did police act properly?
b. Stop ( Did police have the proper level of suspicion? RS
i. If so, did police act properly?
c. Consensual ( Was there valid consent? If so, ok 
STATEMENT

1) Due Process ( Was it voluntary? If yes, no issue. If not, inadmissible.

2) Miranda ( Was the statement made during custodial interrogation? If no, no issue.

a. If yes, did police Mirandize? If no, inadmissible unless an applies. 

i. If yes, did D invoke right to counsel? If so, interrogation ends and cannot restart until 14 day in custody.

1. If no, did D invoke right to remain silent? If so, interrogation ends but may continue later 

a. If no rights invoked = waiver (describe).

b. If Miranda violation, only statement suppressed. 

i. If subsequent statement made, admissible if Mirandized and not deliberate tactic.

3) 6th Am. ( Was the statement made AFTER formal charges filed? If no, no issue.
a. If yes, was counsel present? If yes, no issue.

i. If no, did police elicit the statement? If no, no issue.

1. If yes, did the statement relate to the charged offense? If no, no issue.

a. If so, 6th Am violation,
IDENTIFICATION 

· (1) Was the identification in-person (line or showup)? If not, go to 2. 

· If yes, did the identification occur after charges filed? 

· If yes, was counsel present? If so, go to 2.

· If no, inadmissible BUT subsequent in-court ID may be permitted if prosecution shows untainted by lineup ID. Analysis ends here.

· (2) Was the identification suggestive?

· If so, was it unnecessarily suggestive? 

· If so, is it nonetheless reliable enough to use? 

· If so, admissible. 
POLICY QUESTIONS
Should racial profiling be allowed?  How has the Whren decision impacted police practices?

· Standard:

· Probable cause is an objective standard (Whren)

· The 4th Amendment gives cops the ability to do whatever they want 

· Devenpeck v. Alford: because of the objective standard, searches and arrests for the wrong offense don’t matter so long as there is probable cause for arrest on another offense.

· The police arrested him for something that was not a crime (recording police without permission) BUT if after the fact, on the facts, we see they could have arrested you for a different crime, then the arrest is ok

· Heien v. North Carolina: Reasonable mistake of law does not invalidate probable cause or reasonable suspicion

· We have this because you committed a crime WHY SHOULD YOU GET OFF BECAUSE THE POLICE ARRESTED FOR THE WRONG CRIME

· Balancing the public interest with your rights

· Police chase did NOT constitute seizure (Hodari) and flight can be enough for reasonable suspicion for stop (Wardlow)

· Racial profiling can inform reasonable suspicion (Sokolow)

· If police make a bad (biased) stop, but find a warrant, the taint is dissipated (Strieff)

Should we reexamine constitutional standards for eyewitness ID?

· Standard:

· Right to counsel

· If no counsel, out-of-court suppressed (Gilbert)

· In-court ID permitted if prosecution shows untainted i.e. know each other (Wade)

· Due Process 
· An ID is inadmissible if (1) it’s unnecessarily suggestive (2) due to police conduct and (3) is not nonetheless reliable enough. 

· Reliability determined by weighing factors: V’s opportunity to view suspect; detailed ID; level of certainty; length of time since confrontation; totality of the circumstances
· Issue: Juries pay weigh IDs heavily

· Error rate ( 75% of wrongful convictions involve eyewitness IDs

· Bad IDs due to: stress, brief opportunity to observe, suggestiveness of ID procedures, police feedback, cross-racial IDs, passage of time 

· No correlation b/w confidence & accuracy

· NOTE: If real perp is not an option, exacerbates issues (60 minutes)

· Suggestion: Cut back on arbitrary limitations
· RE: Counsel
· Kirby (no counsel for pre-indictment line-ups)/Ash (no right to counsel at photographic IDs) → Brennan Dissent
· Changing limits on stage of proceeding/type of ID -- No meaningful difference and no less dangerous to have a photo versus in-person ID or an ID w/o counsel before or after charges. 
· BUT acknowledge no issue w/ Wade b/c seems reasonable when applied to situations where identifier knows defendant 
· RE: Due Process
· Do not allow unnecessarily suggestive IDs to be used at all given the issues addressed above. 
· Or if do allow, update Manson v. Brathwaite reliability factors to reflect the science and psychology of IDs
· Perry - Sotomayor Dissent: no difference between inadvertent suggestiveness created by happenstance and intentional suggestiveness created by police → drawing a line in the sand is completely arbitrary
SEARCH?


Katz Standard: (1) actual/subjective expectation of privacy and (2) that expectation is one that society recognizes as reasonable expectation of privacy 


Jones Minimum Standard = any trespass on one’s “effects” by government








Probable Cause?


Need a “fair probability” of criminal activity based on the totality of the circumstances. 


Less than proof beyond a reasonable doubt or even a preponderance of evidence.


Consider: (1) source of information, (2) amount of detail, (3) corroboration, (4) officer’s opinions, and (5) nature of information 


Objective standard.


Reasonable mistakes ok.








Who has standing? Only those w/ REP


Home: owner, overnight visitors, other social guests. N/A to commercial guests.


Vehicle: search - owner/driver, passenger that owns container included in search





MIRANDA RIGHTS: 


(1) Right to remain silent


(2) That anything said can be used against D,


(3) Right to counsel in interrogations, and 


(4) If D cannot afford, counsel will be appointed.





CONFESSION SUMMARY


Confessions must be voluntary. If not, it is a Due Process violation and incriminatory statements inadmissible for any purpose.


If an individual is being interrogated in custody, the 5th Amendment requires that Miranda rights are read unless there is an applicable exception. Assertion of rights must be clear and ambiguous. Waiver must be knowing and voluntary. If right to remain silent invoked, officers can later re-interrogate if Miranda rights re-read and waived. If right to counsel is invoked, officers cannot re-interrogate unless there has been a 14-day break in custody. If there is a Miranda violation, only incriminatory statements are suppressed, but may be used for impeachment. 


Once formal charges have been filed, individuals have a 6th Amendment right to counsel for any interrogations pertaining to the same offense. Right may be waived. IF there is a violation, incriminatory statements are suppressed, but may be used for impeachment. 








Wade/Gilbert Rule: Post-indictment, there is a right to counsel for lineups. If no counsel present, out-of-court ID suppressed. Subsequent in-court ID may be permitted if prosecution shows untainted by lineup ID.





Unnecessarily suggestive identification procedures created by the police violate Due Process UNLESS reliable enough to nonetheless use ( STEPS: (1) suggestive? (2) unnecessarily so? (3) reliable nonetheless





Strickland Test


Show Specific Errors that Made Representation Deficient.


Below professional level of representation


Defer to strategic decisions


Counsel’s’ performance may be affected by D’s actions


Show that the Deficient Representation Prejudiced Defendant.


Generally, not presumed


“Reasonable probability that but for error outcome would have been different”











