Criminal Procedure Outline 
Goals of Criminal Procedure 
1. People want the system to produce Correct Result 

2. Fair Process 

a. The right to counsel under the 14th amendment (Scottsboro- African American men convicted of raping 2 women with no counsel, everyone has the right to due process including the right to counsel) 
i. No lawyer in town wanted to represent them. Then one did and only had 6 hours to prepare. Defendants were denied due process of law and equal protection. Not given a fair trial, they were denied the right of counsel, and were tried before a biased jury. 
3. Social value- people will utilize mob violence absent a trustworthy system. 
4. Challenges in having a fair criminal justice system 
a. Racism, resources, balancing D’s rights v. victim’s rights, historical approach to procedures
b. If the laws and procedures are not followed it should bother us because it lowers trust in the judicial system and the guilty person may still be free. 
5. There are many interests at stake and it is a human system
Incorporation Doctrine  
1. Debate over whether the Bill of Rights which is not in the states only federal was incorporated into the Due Process clause of the 14th amendment. 
2. Options 

a. 14th amendment incorporates all of the Bill of Rights 

b. None of the Bill of Rights are incorporated 

c. Selective Incorporation 
d. Duncan v. Louisiana- wanted a trial by jury but only guaranteed under the bill of rights, question was it also in the 6th amendment? Is the 6th amendment incorporated? Yes. 
3. Now most Bill od Rights apply to the States, 4th, 5th, 6th generally apply 
4. What’s not incorporated

a. 3rd Amendment- right not to quarter soldiers 

b. 5th Amendment- No right to grand jury 

c. 7th Amendment- No right to jury in civil cases 

d. 8th Amendment- No rule against excessive fines?? 

5. Retroactivity 

a. General Rule: New Constitutional rights are NOT retroactive 
b. Exceptions

i. Narrows government’s power to punish 

1. Not a crime anymore 

ii. Watershed rule of procedure (fundamental fairness) 

1. Rule must be necessary to prevent an impressibly large risk of an inaccurate conviction or 

2. Rule must alter our understanding of the bedrock procedural elements essential to the fairness of a proceeding. 
3. Right to counsel 

c. Schriro v. Summerlin– Summerlin felt his constitutional rights were violated bc under a USSC decision it was held you have a right for a jury to decide if you’re getting the death penalty. (Habeas Case- can tell bc name is Schriro is the NAME of the warden- whoever is physically holding them in custody)
i. Held: decisions are not retroactive for habeas cases. No new trial. 
1. Dissent: uniformity, not expensive, state’s conscious, heinousness of death, not FAIR, must be judge by society’s conscious
Fourth Amendment 

1. The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no warrants shall issue, but upon probable cause supported by oath or affirmation and particularly describing the place to be searched and the persons or things to be seized.

2. The right belongs to the people inside the U.S., does not apply to searches outside of the US even if conducted by American law enforcement. 

3. The 4th Amendment covers only government action. It does not cover searches by private individuals unless they are working for the government. 

4. There is a presumption that searches must have a warrant to be reasonable, but there will be exceptions.
5. Exam Organization 

a. Is government action a search/arrest? 
b. Do officers have probable cause? 

c. Do officers have a valid warrant? 

d. Can search/arrest fall under warrant exception? 

6. There is a warrant presumption 

a. Search or seizure is presumed reasonable when executed with a warrant upon proof of probable cause. Search or seizure presumed unreasonable without a warrant unless government can prove reasonableness. 

7. People- Who’s conduct is protected? 

a. US citizens 

b. Legal US residents (aliens) 

c. Illegal US residents- the SC hasn’t decided if this applies to ILLEGAL aliens- so far, the government has not contested it 
d. Not US citizens in foreign countries- US police go into an American’s vacation home in Mexico and enter w/o a warrant, it’s ok! 

i. 4th amendment only applies to searches inside the US- does not apply to searches outside the US even if conducted by US law enforcement.   

8. Questions 

a. 1st- Was it a search? 

i. Was it a government or a private search? 

1. 4th amendment only applies to government actors (including federal employers) 
2. it does not apply if done by a private person unless they are working for the government 
a. government regulations mandates search and seizure 
b. government agent explicitly or implicitly requests search 
b. 2nd- Was there probable cause? 

c. 3rd- Was there a valid warrant?  

d. 4th- Was there a valid exception? 

9. Two Approaches 

a. Searches need to be reasonable and if there is a warrant it must be based on probable cause

b. Presumption that searched must have a warrant to be reasonable but there will be exceptions 

10. Step #1- What is a search?
a. Under Olmstead- it must be a physical intrusion so things such as eavesdropping not a search because there was no physical trespass 

b. Then Katz overruled Olmstead- the police placed a listening device on a telephone booth and heard one side of the conversation. Bookie- never went in physically. Government’s listening violated privacy upon which he justifiably relied using phone booth 
i. Purpose of the 4th amendment is to protect privacy not just places 

ii. Harlan Concurrence- *TEST* Subjective expectation of privacy 
1. Two part test- Reasonable expectation of privacy
a. Did D have a subjective expectation of privacy?
i.  You do not have a reasonable expectation of privacy in something that is not legally yours.  

b. Was it a reasonable expectation of privacy based on society’s views (objective) 
i. The court will give you this answer. Once they say no, nothing will change that except legislation. 

ii. If the public can hear you, so can the police 

c. Different places have different expectations of privacy, but just a factor whereas under Olmstead it was THE test. 
iii. Phone booth was a constitutionally protected area. 

iv. What a person knowingly exposes to the public even in home or office is not subject to 4th Amendment protection, but what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected. 

v. Adding to the Katz standard was Jones 

1. Put a GPS tracker on his wife’s car and held it was a search
2. Did not use Katz REP but said a government trespass is also a search did it for 4 weeks 
3. Katz is not exclusive and the 4th can also cover trespass on persons, houses, papers, and effects 
4. Sotomayor has mosaic theory (extensive theory), wants to reconsider whether disclosure to 3rd parties really takes away REP 

vi. Use Katz & Jones analysis 
1. New test after US v. Jones 

a. Whether the person has a subjective expectation of privacy and whether that expectation is reasonable? 

b. Was there a trespass on the home, person, papers, or effects? 

c. Application of Katz to other places and methods to determine if something is a search 
i. Open fields 
1. No legitimate expectation of privacy in open field, requires no suspicion. 
2. Curtilage- the area immediately around the home is protected 
a. Look to how close to the home it is, whether it is within an enclosure surrounding the home, the nature of the use of the area, and steps taken to protect the area from passers-by
3. US v. Dunn- not curtilage 50-60 yards away, not used for intimate activities of the home, did not do much to protect from passers-by 
a. Police got a tip they were ordering materials to make drugs 

b. If there is a crack, not protected and not a search 
c. If you are a smart meth maker then you should have put jacuzzi’s around barn to say you have reasonable expectation of privacy 

d. Barn is not within the curtilage b/c it is not a place where intimate activity of the home occurs. Court makes this out to be a storage unit 
ii. Aerial surveillance 

1. CA v. Ciralo- Feds got a top C was growing pot in his yard. Got a place to look over fence. 
a. 1,000 feet okay and not a search even if it is looking at curtilage, had a subjective expectation but it was not reasonable b/c anyone could have spied 
b. Dissent- there is a qualitative difference between the investigation done by the police vs. public passerby’s-by briefly walking by 

2. Florida v. Riley- 400 feet also not a search, part of the roof was missing so no subjective expectation of privacy 
a. If FAA says it’s okay to use, then not a search 

b. The concurrence says the question to be asked is not whether a regular person could do this but whether they would do this 

3. O’Connor says what about when it gets worse like with Drones haven’t decided yet but this we don’t expect people to use to spy 
iii. Thermal imaging and enhanced technology 

1. Kyllo- wanted to see if there was hear growing drugs. It was a search because could not have gotten this information any other way besides a physical intrusion
a. To determine REP see if:
i. It involves the home 

ii. Does it show intimate activities of the home? 

iii. Is it in general use by others in the public? 
b. Court held it was a search b/c it was not publicly available and it was in the home. Think obtaining by sense enhancing technology any info regarding interior of the home that could not otherwise be obtained w/out physical intrusion into a constitutionally protected area is a search, where technology is not in general use
2. Other types of technology: binoculars (no), flashlights (no), powerful camera lenses (no), telescopes (no), night-vision equipment (no), retinal scanning (no), technology that scans in public is okay 
iv. Trash- not a search, if no trespass 
1. CA v. Greenwood (not a search)- no REP. police asked garbage man to give them his trash and they went through it with no warrant. 
a. Anyone could have gone through it. 

b. Should standard be people could or would go through it? Court uses could 

c. No privacy even if the trash is on private property b/c you expect the trash man (3rd party) to come and collect it. 
v. Public areas
1. Observation of public behavior not subject to 4th Amendment protection because no REP. This includes public restrooms because anyone can peek into the stalls. 
2. For high crime areas have a less expectation of privacy (b/c police are constantly searching then there is less expectation of privacy to begin with) 

vi. Beepers and transmitters/ electronic tracking devices- not a search if no trespass 
1. US v. Knott- used a beeper in a container of chloroform to track. Not a search b/c not his container and following to a location. Did not go into dwelling just used information to track where he went and then he stopped tracking.  
a. Diminished expectation of privacy when traveling on a public highway 

2. US v. Karo- Search b/c they followed inside location/house. No one else could have known what was in the home so there is REP 
3. Jones- they put GPS with warrant but do it in a different city and a day later. 
a. This is a search. 4th amendment is also about trespass of persons, houses, papers, and effects. Katz is not exclusive. 
b. Concurrence sotomayor- they find trespass so don’t even use Katz 
i. When there is no trespass what happens under Katz and reasonable expectation of privacy? 
1. They do not have to trespass 

ii. Mosaic theory- longer terms of GPS monitoring of most offenses violates expectations of privacy 
1. GPS monitoring generates a precise, comprehensive record of person’s public movements that reflect a wealth of detail. Gov’t can store records & efficiently mine for info for years into future
c. After Jones this is how we stand: 

i. When it comes to beepers, if they don’t physically touch your object or they have permission to )from third party or a warrant) & it goes on a public highway it is NOT a search. In your house, it is a search 

vii. Consensual electronic surveillance 

1. In person or by telephone recording. Not a search because no REP have to assume that they are all snitches. One person has to consent 
2. In CA it is a crime to tape a conversation unless the cops have you do it. 

viii. Financial records 
1. CA Bankers v. Shultz- no REP b/c you gave to a 3rd party and there is no trespass if 3rd party has access to do, so does the government 
ix. Pen registers 

1. Device records the calls you made. Not a search. Only requires application to a court 
2. Smith v. Maryland- no warrant with probable cause required 

a. It showed he called the victim he attacked. Not recording the communication just the record of the call and the phone company has access to that. 
b. Dissent- even though it’s a public phone company, the info. Is assumed private and the activity takes place in the home. You have no choice but to use the phone company. 

x. Carnivore and computers 

1. It’s a pen register for computers so it can’t see the content just what searches you did and this is okay. Just application to court 
xi. Electronic pagers/ messages on phone machines & cell phones
1. If the # appears on the device it is not protected 

2. The activation of beeper to search for calls may be protected 

3. Checking cell phones may be another exception 
4. If it’s on the screen then not protected but if you have to click through it then it’s a search 

xii. Dog sniffs- okay so long as you don’t prolong traffic stop. Must do w/o triggering illegal seizure 
1. US v. Place- dog sniffed some luggage at the airport and smelled some drugs. Sniffing bags is not a search because it is limited in the information they can get. Doesn’t expose contraband items that remain hidden. They are sui generis b/c can only alert for drugs. 
a. No REP b/c in contraband since possessing illegal drugs is not legitimate. 
b. Worried about false positives. 

2. Illinois v. Caballes- the dogs sniffed the car after he was stopped for a traffic violation and they found drugs, no extra delay. 
a. Not a search because he only sniffed on the outside of the car and it was a lawful traffic stop. Does not implicate legitimate privacy interests. He can only sniff contraband 
b. The dog alerting gives cops reasonable suspicion to search. 

3. Florida v. Jardines- canine sniffs of the outside of a home constitutes a search under the 4th amendment. The court used a trespass theory 
4. Florida v. Harris- Dog sniff alert may be enough to show probable cause, it’s a flexible standard. Pulled him over and they did not find drugs but the dog alerted and they found the ingredients to make drugs so the court held that the alert of the dog provided probable cause to search the car
a. Probable cause is common sense standard and look to the totality of the circumstances. 
xiii. Manipulation of bags in transit 

1. This is a search b/c there is a reasonable expectation of privacy. 

a. Natural reasonable contact: NOT a search 

b. Intrusive contract: Search 
2. Bond v. US- greyhound bus and they squeezed the bags at an immigration checkpoint and felt drugs. Held it was a search because there is a REP that the bag will not be squeezed. 
a. REP b/c using an opaque bag and placing it above his sear. Also had REP that others wouldn’t manipulate bag by squeezing
b. The officer was doing this to find drugs, but subjective intent does not matter 

xiv. Field tests 

1. US v. Jacobsen- not a search because the field testing can only detect contrabands and there is no REP in contraband. This is when freight carriers or fed-ex do it the bag was ripped in transit.
xv. Step 1A- Private v. State Search- Who conducted the search

1. Private searches 
a. Private employers (usually not searches unless conducted at behest of government) 

b. (US v. Sims) - If your employer does it, not a search unless they are doing it on behalf of the government 

i. D was using internet to contact underage children. Private citizen gave info to FBI. FBI got help from D’s employers
ii. If government coerces, dominates, or directs the acts of a private person, this is a SEARCH 

iii. However if not government control, then private action IS NOT a search 
xvi. Foreign searches 

1. Surveillance conducted in foreign countries, but used as evidence in American prosecution is NOT a search 

xvii. Electronic Communications Privacy Act (ECPA) 

1. Legislative effort to protection information to 3rd party providers 

2. Only covers content based requests 
3. During the first 180 days, need warrant to read emails 

4. Can get internet sites with the equivalent of a pen register order 

11. Step #2- Was there probable cause? 
a. This is required to obtain a warrant, but what does it mean? No warrants shall issue but upon probable cause. 
b. There is a search, so you need probable cause
i. Judge can issue arrest warrant only if there is probable cause. If no warrant is required then need probable cause 
c. Standard- The question is whether the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense has been committed. 
i. Fair probability of criminal activity, strong suspicion, more than a hunch and mere allegations that there is a reason to suspect 
ii. The standard is not proof beyond a reasonable doubt or even preponderance of the evidence. 
d. On exam- if we are told police got a warrant- look to see if they have probable cause. And even if we don’t get the warrant, not that it must have probable cause. Based on the facts say whether or not police had probable cause 
e. Aguilar-Spinelli Standard (no longer the sole test) 
i. If using information from an informant must show: 
1. The informant is reliable/credible 
a. Was it likely he was telling the truth? 
b. Have they used him in the past and was he right? 
c. Corroboration- if informant lists activities, police must corroborate illegal acts 
2. The source of information/basis of information- was it likely informant had knowledge 
a. How do they know the information? 
b. Was it likely that the informant had knowledge? 
c. When anonymous cannot test credibility 
d. first hand knowledge is important. When informant is anonymous there is no way to test credibility 
f. Illinois v. Gates Standard- totality of the circumstances 
i. Gates- police got tip very detailed about their drug dealing business 
ii. Court looked to factors that when put together was enough for probable cause: 
1. Source of information
2. amount of detail
3. corroboration (police or others)
a. can corroborate innocent behavior, but you need details 
4. officer’s opinion (including experience) 
5. nature of information 
a. inside info. or being able to predict things that occur 
6. 2 prongs of Aguilar-Spinelli are now factors under this approach 
7. standard for probable cause- fair probability of criminal activity 
a. NOT beyond a reasonable doubt or preponderance of the evidence 
iii. Must make common sense conclusion after looking at factors 
1. If there is enough to say there is a strong probability of criminal activity and is there evidence of it 
iv. Mass v. Upton- ex gave tip and there was some corroboration and the officer’s experience, common sense. It was enough and rejected Aguilar 
v. US v. Leake- citizen made a call that drugs were stashed and he recognized the odor and the police confirmed address and the cars in the driveway. This should not be enough because they could have been doing anything and in totality of the circumstances not enough 
g. Staleness & Probable Cause 
i. Probable cause should be relatively fresh but can extend if evidence of ongoing criminal activity 
ii. PC asks how probable something is NOW 
iii. Harris (1994): got a warrant 18months after they take down the criminal operation- they go in and get a warrant- The judge says that b/c of its on-going nature and a continuing relationship b/w co-conspirators- If this was just a single drug buy, there would not be PC-
1. The bigger the operation and the longer that it goes on, the more likely it will be to pass the staleness test
h. Probable cause for multiple suspects 
i. Maryland v. Pringle- 3 men in the car and they found drugs. There was probable cause to arrest all of them because rational to think the drugs belonged to any one of them. 
1. They consented to search and then arrested them all, all denied 
2. Had probable cause to hold them all. All of the factors matter: who says it’s their, who is sitting in the case, how many people, etc. if there is a fair probability looking at the evidence against each person that the drugs belong to any of them, you can hold them all. 
ii. Objective v. subjective standard 

1. Subjective standard 
a. Provides basis for challenging officers who act in bad faith or for impermissible purposes 
b. Harder to administer b/c of the difficulty of ever knowing officer’s subjective intent 
2. Objective standard 

a. Focuses on what the reasonable officer could have done in the circumstances 
iii. Whren v. US- 2 men were stopped for driving recklessly after they saw the cops. It is reasonable to stop a car if the police believe a traffic violation has occurred but their motive for stopping does not matter even if it was racially motivated 
1. no way to know what the police were thinking at the time of the stop
2. Probable cause is an objective standard. If you can point to evidence that shows probable cause but for wrong reasons, no 4th amendment issues 
3. Why not use subjective standard? Police will lie anyways, it’s not about the police officers- it’s about whether they’ve met the constitutional standards required for probable cause. 
i. Searches or Arrests for Wrong Offense? 
i. Devenpeck v. Alford- does not matter as long as there is probable cause for arrest on another offense. Arrested for recording convo but that was not a crime so then did it based on impersonating a police officer, okay 
ii. Probable Cause for Arrest 
1. Same standard as probable cause for searches 
2. Fair probability, collective knowledge okay, hearsay okay
12. Step #3- Was there a valid warrant? 
a. Serves as a check on the police 
b. If they search with a warrant then it is presumptively valid, and D has to show the warrant is not good 
c. Does the constitution require a warrant? 
i. Search with a warrant is presumptively valid 
1. Then D must show the warrant is not good 
ii. Search without a valid warrant is presumptively unreasonable 
1. Then prosecution will have to show that there is an exception making it valid 
d. Remaining Warrant Requirements must be based on: 
i. Probable cause 
ii. Supported by oath or affirmation 
iii. Particularly describing the place to be searched 
1. Place to be searched must be described with reasonable particularity 
2. Good faith mistakes are okay 
iv. The person or things to be seized
1. If we are told there is a warrant, then describe what it must be based on.  
e. Fed R. Crim Pro. 41(e)(2)(A) 
i. Warrant issued by magistrate 
ii. Identify person or property to be searched 
iii. Identify person or property to be seized 
iv. Designate magistrate for return 
v. Warrant generally good for 14 days 
vi. Should be served during “daytime” (6am-10pm) 
f. Describing the Items to be Seized 
i. Persons names, aliens, descriptions, DNA markers 
ii. Things- fruits and instrumentalities of a crime 
1. All places where the evidence can fit is fair game. 
iii. Warrant must detail with specificity. Doesn’t have to be too particular, just enough so the magistrate know what you’re talking about. If you see other contraband once there
1. Get another warrant or
2. Claim plain view 
iv. Andresen v. Maryland- attorney suspected of committing fraud and there was catch-all language in the search warrant 
1. Held it did not make it overbroad and should use common sense and read in context and the reasonable reading 
2. It should have said specific to lot 13T transaction but just evidence of all crime and court said common sense knows they meant all evidence of crime relating to lot 13T 
a. Be careful b/c it does put you at risk of losing your warrant 
v. Groh v. Ramirez- application and affidavit said what was going to be seized but the warrant itself said nothing. 
1. It was a 4th amendment violation because the description muse be on the face of the warrant, can incorporate by reference 
2. Should have said the guns that they were going for like in the app. 
3. Can also incorporate they affidavit by reference, but they didn’t do that. This is also the magistrates fault b/c he didn’t carefully read what he approved. 
4. Dissent- this is a 2 step analysis 1) do you have a warrant with probable cause? 2) even if you have a warrant with p/c was the search still reasonable? 
vi. Specificity of warrant- small mistakes won’t invalidate warrant if reasonable. Example if you say can search the house it would be reasonable to include the garage or the pool. 
g. Anticipatory Warrants 
i. US v. Grubbs- Anticipatory warrants are okay but you still must show probable cause that specified items will be at location and the probable cause triggering condition will really happen. You are doing all the steps but just in a different order. 
1. This is when you do a sting operation and you get it in advance because you won’t have time to get it once you find the drugs 
h. Can police search non-suspect’s residence? 
i. Police can search anywhere to find evidence. 
ii. Zurcher v. Stanford Daily 

1. Police can search anywhere to find evidence of a crime 
2. 4th amendment has no special 1st amendment rule 
i. Computer searches 
i. What is reasonable particularity for items on computers? 
1. Police may describe the files to be searched to meet reasonable particularity standard. The supreme court will probably allow a more extensive search 
2. There is severability- if you collect the items specified in the warrant but also collect computers/files under the catchall you can keep the stuff that was specified. 
a. Make sure you’re very specific. If you want to search google earth, say so 
ii. Courts have not answered whether you can rummage through all of the computer files to find the right files 
j. Description of place to be searched 
i. What’s enough? Address, location, description, include curtilage and garage? 
1. Just has to be reasonable 
k. Manner of executing the warrant 

i. People who are present at the place to be searched cannot be searched by virtue of being there but they can be detained 
ii. You get to search wherever the possible evidence may be 
1. Anywhere you have a reasonable belief that what you’re searching for could be. They can move things, search inside things. But if you’re looking for a bike, can search inside little things. 
iii. Timing and special masters 
1. Unless otherwise authorized, 6am-10pm and lasts 14 days 
2. A special master may be needed for lawyer’s and doctor’s office it’s in the statute because there is statutory material. 
iv. Michigan v. Summers- Can detain persons present at the time of the search to facilitate the search b/c they may run away, destroy evidence.
1. Need it to protect police. 
2. You can do the balancing test when determining reasonableness weighing the government interest v. privacy interest 
v. Muehler v. Mena- they can handcuff, interrogate, and detain persons present at the time of the search 
1. The police thought a gang-member lived there and had done a drive-by shooting so they were very cautious 
2. Took D to the garage and handcuffed her and asked her immigration status. Although intrusive not unreasonable b/c helped to facilitate the search. Mere questioning is not a seizure
3. Balancing test- when determining reasonableness weigh government interest (in officer safety) vs. private interest 
4. Here, government interest in safety outweighed private interest when there were weapons & gang members present & severe crime (murder) 
vi. US v. Bailey- Only persons within immediate vicinity of the search may be detained 
1. Factors: lawful limits of property, within sight, ease of reentry? 
2. The search was a mile away from his house, so not lawful 
vii. Knock and Announce Rule 
1. Knock and announce is required by the constitution before entering when you have a warrant, but there is really no remedy for when they don’t knock and announce. (exclusionary rule) 
2. Wilson v. Arkansas- got a tip drugs were being dealt and police got a warrant got to house the door was open so they just announced as they were entering 
a. It’s a 4th amendment requirement to do so. There are exceptions if it is not reasonable to do so (officer safety). 
b. Won’t necessarily always have to knock & announce for it to be reasonable 
c. Might not need for- warrant specifics you don’t nee it, threat of physical violence, threat of escaping, threat of destruction of evidence, officer in pursuit- but don’t say when you get the exception 
3. Richards v. Wisconsin- went to hotel to search with a warrant and knocked and said they were maintenance. They kicked open the door. 
a. it was okay what they did. You cannot have the blanket exception that it’s not required, however there are times that it’s okay if they did not. Case-by-case basis 
b. must have reasonable suspicion knocking would be dangerous. 
c. Exigent circumstances exception: to protect officers, to protect loss of evidence 
i. Specific facts- drug case, disposable nature, the guy slams the door and was trying to jump out the window 
d. Note*- just b/c a magistrate doesn’t grant & announce exception it does not mean officer’s can’t exercise discretion during execution of the warrant 
4. US v. Bank- they knocked with warrant and waited 10-20 seconds and no answer so went in with a battering ram. Reasonable b/c if chance of exigency based on officer knowledge okay to go in w/o waiting for someone to actually answer and no specific time they have to wait 
5. Hudson v. Michigan- knocked and waited only 5 seconds. They did not wait for a reasonable amount of time but will not suppress the drugs and guns that were found. File civil suit for remedy, would have found the evidence anyway so makes no difference 
a. Exclusionary rile doesn’t apply to knock & announce b/c abrupt entry has nothing to do w/ seizure of evidence. Knock & announce meant to prevent damage, injury, invasion of privacy. Social benefit outweighs deterrent effect. 
viii. Mistakes in Executing Warrants- reasonableness standard used- honest mistakes are tolerated 
1. Maryland v. Garrison- got a warrant for McWebb and thought only one apartment on the 3rd floor but was really 2 and went into D’s apartment and found drugs. 
a. Held reasonable because honest mistakes are tolerated 
b. Objectively understandable and reasonable 
2. What are reasonable mistakes? 
a. LA County v. Rettele- they got search warrant but completely searched the wrong house, suspects moved out 3 months before 
i. Made them stand there naked for 2 min. still held to be reasonable because not unreasonable to think that they might be in another part of the house. 
ii. Reasonable mistake, great deference to police enforcement when safety and evidence is at risk and it is possible that they could have been in another part of the house 
ix. Media Ride-alongs- not reasonable, doesn’t meet search purposes (reporters have different objective) 
1. Wilson v. Layne- violates 4th amendment to have reporters there if they are not helping in facilitating the search 
a. Can have private parties help with search 
b. They’re there for the story, not to help cops. May be okay if they are directly aiding in execution of the warrant- e.g. presence of 3rd parties to identify stolen property. Can’t be for personal interest. 
x. Use of Force- must be reasonable 
1. Battering rams ok, stun grenades allowed, any force that is reasonable will be tolerated 
xi. Sneak and Peek warrants 
1. Don’t need to give notice of search or leave copy of warrant 
a. Don’t want to tip people off that you are investigating them so you do this, can be for any investigation 
b. People do not need to know that the cops were there so they could go in and search and don’t ever have to tell you that they were there. 
c. Fed. R. Crim. P. 41(f)(3)
d. Also available for FISA warrants 
l. Must be issued by a neutral and competent magistrate 
i. They need not be a lawyer, but must be neutral 
ii. Cannot be a prosecutor or paid per warrant issued 
iii. This creates a buffer for cops and suspects 
13. Step #4- Exceptions to the Warrant Requirement 
a. Multiple exceptions may apply in any scenario- if warrant isn’t valid, prosecutor must show an exception to warrant requirement applies- GOAL- to do a thorough analysis 
b. Warrantless Searches can be okay if an exception applies 
i. If you have a warrant, it is presumptively valid, but if you don’t it does not automatically make it a 4th amendment violation 
c. Exigent Circumstances- (focus on law enforcement purpose) they all need probable cause 
i. Emergency situation when you don’t have time to get a warrant, but must have probable cause 
ii. Hot pursuit (probable cause required) 
1. Must have immediate threat and probable cause 
2. Allowed if police are afraid suspect will get away and to ensure evidence is not destroyed 
a. Hot pursuit must be immediately after a crime, a continuous pursuit, & you can only use warrantless search to protect others & preserve evidence. 
3. Warden v. Hayden- robbery of cab company and 2 people gave description of the men and the house he went into. They knocked and announced and went in and found him pretending to sleep in his bed
a. It was valid to do a warrantless search for suspect or evidence 
b. It’s a balance between police needs vs. privacy interests 
c. Rationale is that no time to get warrant. Permissible scope of search must be broad as reasonably necessary to prevent danger 
d. They can search anywhere not just grab area. 
4. This rule does not apply for routine arrests
a. Payton v. NY- had evidence D committed murder, knocked and went in without a warrant and found shell casing. This was not valid. Unless hot pursuit or other exigent circumstance, should get warrant for arrest in home. Must be actual hot pursuit 
i. Police don’t need warrant to arrest someone on the street, but home is different b/c when balancing police needs & privacy interests, the most private interest is in your home. Only hot pursuit will tip that balance in police’s favor 
iii. Safety- Protecting lives & property 
1. Brigham City v. Stuart- there was a party and a complaint for loud noise when cops got there they saw through a hole a drunk teen punch an adult so they yelled cops and ran in 
a. Exigent circumstances so it was okay and applies when there is a serious threat to the safety of others. 
b. The officer’s actual motivation (subjective intent) is irrelevant 
c. They can enter without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury 
2. Michigan v. Fisher- officers responded to a disturbance when they got there they saw blood on the truck and heard things breaking in the house. No amendment violation, reasonable and reaffirms Stuart. 
a. Don’t need ironclad proof there is someone getting hurt just reasonable and reasonable to conclude he could have been hurting someone else in the house. 
b. Great deference to police enforcement for public safety 
iv. Preventing destruction of evidence 
1. We need to protect evidence and if it is likely to be destroyed then it will be okay to protect it without a warrant 
2. What if the police create the exigent circumstances? 
a. By knocking on a door they create the emergency and then use the exception but that is okay as long as they did not do anything illegal to create the exigent circumstances 
b. Kentucky v. King- set-up a sting operation to catch drug dealers. Saw the guy go into an apartment but did not know which one. They knocked on the left when it was really the right. 
i. They heard movement on the left and thought evidence was being destroyed so they went in. this was okay, because reasonable to believe it was going to be destroyed. 
c. Police did not do anything to create exigency. Warrantless search based on exigent circumstances is ok so long as police don’t do anything illegal to create exigent circumstances 
i. Reasonable b/c police smelled pot & were concerned w/destruction of evidence. Smell of pot will give you probable cause. 
d. Dissent- police know when they knock it creates exigent circumstances. Court is making it too easy to create exigent circumstances when it comes to a house. 
v. Limits on Exigent Circumstances 
1. Missouri v. McNeely- D was stopped for a DUI and they wanted to take his blood so they took him to the hospital and forcefully got it. 
a. Held this was not allowed. Is no per se exception for DUI blood tests and it is a case-by-case determination. 
b. Roberts said if not enough time to get the warrant since your body absorbs it then it can be exigent circumstances. 
c. Some things to look at are how serious it is, where you are, how quickly you can get the warrant and to the hospital 
d. Cannot give automatic exception because of balancing interests 
2. Welsh v. Wisconsin- Man was reported driving erratically but then he got out of his car and walked home. When the police got to the house they went in and arrested him for DUI 
a. It was not okay to do this because it was a nonjailable offense and there was no longer an exigent circumstance because he was no longer driving. No more concern of hurting other by driving intoxicated 
b. Hot pursuit must be immediately after crime, continuous pursuit and more than a minor offense 
vi. Other Exigent Circumstances 
1. Ryburn v. Huff- kid was bullied and when they went to talk to the mom and asked if she has a gun she ran in the house and they went in after her. It was reasonable given all of the school shootings. Objectively reasonable basis for fearing imminent violence 
2. People v. Troyer- there was a shooting victim on the porch and the police went inside with no warrant. This was okay because reasonable to think that there were either other victims inside or the perpetrator. 
3. People v. Chung- heard dog whimpering so cops went inside 
a. this was okay- warrantless entry permissible to prevent imminent animal cruelty 
d. Plain view & plain touch 

i. Police may seize contraband or evidence of crime that is in plain view (Coolidge v. New Hampshire) 
ii. No warrant because they already have a right to be there and if they find something using their senses that is okay and inconvenience to require warrant 
iii. Warrants prevent intrusion but if they are already inside, then there is nothing really further to prevent 
1. Must have a legal right to be where they are (invited in, protective sweep, hot pursuit, warrant, helping, responding to emergency) AND
2. Incriminating nature of contraband must be immediately apparent 
iv. How inadvertent does discovery have to be? 
1. It does not matter their motive or subjective intent of the officers. Even if not inadvertent it is permitted. Scope of search not expanded. It’s okay if they were not surprised 
2. If from outside they see drugs inside a house, they need to have exigent circumstances (destruction of evidence) to go in, otherwise they need a warrant 
v. How plainly does evidence have to be in view? Very plain 
vi. What about plain touch? 
1. Minnesota v. Dickerson- they saw D acted suspiciously and they stopped him and did a patdown and felt something 
a. they took it out and it was crack cocaine. Held to be okay 
b. contraband nature must be immediately apparent and cannot manipulate object 
c. *allowed to stop him b/c of Terry stops
d. problem though what if you put it in a vile then can plain touch be used? 
e. Hard standard to meet 
vii. Standard for plain view
1. Officers lawfully present
2. Contraband nature apparent that it is illegal 
3. No strict inadvertence requirement 
viii. Arizona v. Hicks- they went into the house after hearing shots so emergency and then they saw stereo equipment they thought was stolen. They moved it to see the serial # to run if stolen. This was not okay. If the number was in plain view okay but cannot manipulate objects to see evidentiary value
1. Beware of “clumsy” police who pretend to knock it down so then can claim it’s in plain view. 
ix. Plain view in a computer search? 
1. Not clear if this is allowed- encourages police to start searching in the wrong place. 
a. Maybe have criteria, like special master, specialized protocol, restrict warrant to what you can search 
e. Automobile exception

i. Searching an automobile is very risky to police and that is one of the most common ways that police enforcement is hurt is during car stops 
ii. The exception is the following: if probable cause that contraband in the car or evidence of crime, then can search entire vehicle where contraband could be hiding (including trunk and containers) 
iii. Methods of searching cars: 
1. Warrant searches 
2. Consent searches 
3. Searches incident to arrest 
4. Automobile exception 
5. Inventory searches 
a. Must have probable cause there is contraband in the car 
b. Must always articulate probable cause to search the trunk 
iv. Vehicle 
1. Carroll v. US- must have probable cause to believe contraband or evidence of crime in automobile 
a. no warrant required. Police can search the car if they have: probable cause to believe contraband or evidence of a crime is on the car. Search area extends beyond search incident to arrest- can search anywhere in the car, not just passenger area 
i. rationale: nor practical to procure warrant b/c vehicle can be quickly moved out of the locality or jurisdiction in which the warrant must be sought. 
2. Includes search of entire vehicle (includes trunk area) 
3. Covers motor homes 
a. CA v. Carney- got a tip there were drugs in a motor home and allowed a minor to go in there b/c heard he was giving them drugs in exchange for sexual acts 
i. Knocked on the motor home and he opened and they went in and found drugs. 
ii. Did not violate 4th amendment 
iii. D claimed it was his house. But court held it was enough of a car to fall under automobile exception 
iv. Reduced expectation of privacy when car can move. 
v. If no longer mobile and attached with cables, you have an argument for the exception not to apply. 
1. Factors to look at: location, elevated on blocks, licensed, access to a public highway, readily mobile  

4. Covers autos no longer mobile 
a. Chambers v. Maroney- arrested robbery suspects and had car towed and took it to station. Although the car was no longer mobile since in their custody still held exception ok. 
i. there was no extra intrusion and there is a policy argument that better to search at station for officer safety  

5. Covers parked cars 
a. Except Coolidge 
v. Containers in vehicle 
1. Chadwick (1977)- needed to get warrant for footlocker 
2. Arkansas v. Sanders (1979)- if probable cause for container in car, need to get warrant 
3. Ross (1982)- If probable cause to search car, don’t need warrant to open bag found in car 
4. CA v. Acevedo (1991)- resolved dispute between Chadwick, Sanders, and Ross 
a. If there is probable cause to search car, can also search the containers in the car, this includes the trunk!! 
b. Wanted to intercept drugs from Hawaii to Santa Ana and followed the guy that picked it up. It went into an apartment and another man came out and put something in his car. They followed him and searched car, held it was ok 
vi. Searching Passenger’s Property 
1. Also covered by automobile exception
2.  Wyoming v. Houghton- pulled people over and they found drugs and then searched the passengers stuff and found needles 
a. when there is probable cause to search a car it extends to the property of passengers in the car as well. 
b. Can search anywhere where evidence can be concealed 
f. Searches incident to arrest- requires probable cause- i.e. assumes a valid arrest has occurred 
i. Rationale 
1. Protect officer safety 
2. Safeguard evidence 

ii. Has to be actual arrest not just citation or possibility of arrest 

iii. Allows search of person and “grab” area

1. Person, containers on person, per se rule no matter what kind of crime 

2. Can search in the room where they person is sitting and anywhere they go. So if they say I am going to get my shoes from my bedroom, can search there too. 

3. The grab area 

a. At the time of arrest and not search

b. Can be a stretch 

c. Can follow D into different rooms

d. Flexible timing 

iv. Chimel v. CA- the police had a warrant to arrest D for burglary 
1. They waited until he got home and went inside and when asked to look around he said no but they said they still had the power 
2. search of person and areas he could grab okay 
3. search of entire house impermissible without warrant or other exception 
a. unreasonable search. When police arrest, it is reasonable for arresting officer to 1. Search suspect for weapons & to prevent escape; 2. Search & seize any evidence on person-incl. containers; & 3. Search anywhere w/in arrestee’s “grab area”
i. held search not okay because it was not in the area in his immediate control that officers needed to protect themselves from D grabbing a weapon 
ii. no justification for routinely searching the home. Search was beyond his persons. 
iii. If suspect is in a room w/ a lot of storage space – meets the grab rule

iv. If they need something from another room – you can follow & search

1. Technically can’t force them into another room.  But another occupant (e.g. wife) can consent over objections. 

b. Searches & protective sweeps are categorically different.
4. Dissent: warrantless search is ok. Majority is hung up on the rules. Want a per se rule that if you arrest someone in the house, you can search the entire thing. 

v. Search incident to arrest in Home 
1. Only grab area or where they may locate defendant 
2. Need not show actual threat of danger or destruction of evidence (Robinson) 
3. Must be based on a lawful arrest 
vi. US v. Robinson- D had expired license and they searched and found heroin. But he had nothing to destroy (only the license) but court held regardless of reasoning for arrest, they could search 
1. It’s a per se rule- you don’t have to show evidence might be destroyed or a safety concern for search incident to arrest.
vii. Should the police be allowed to search all types of containers incident to arrest? 

1. Debate such as cell phones because there is a potential for the destruction of evidence so all of the 4th amendment comes down to a balancing test 
a. Privacy interests v. interests of the government 
b. The exception applies when the rationale does not 
viii. What if there is no arrest? 
1. Knowles v. Iowa the car was stopped for speeding and with no probable cause or warrant searched the car 
a. Cannot have a search incident to an arrest unless there is an arrest 
b. There is no searches incident to citation 
c. Can remove from car for detention period 
d. Because there is no real danger or need to preserve evidence
e. Important! Any kind of lawful arrest counts, but there must be an actual arrest 
2. Pretext stops are okay if there is probable cause to arrest 
a. Focus on the objective facts and not the officer’s subjective state of mind (Whren) 
ix. Defining “grab area”:
1. Depends on time of arrest, not the search
2. Moving grab-area:
a. Flexible timing – “incident” to: can be during or after arrest. – if they COULD have searched you in the kitchen then they can go back even after they have put you in the cop car.  
b. Police can follow you around house (from kitchen to living room)—therefore, can search kitchen and living room
x. Must move yourself – technically they can’t force you.
1. Thus could theoretically search somewhere D could grab- such as a gun on a table or in a drawer in front of one who is arrested “area within his immediate control” (court doesn’t explicitly define)
a. “Grab area” includes wherever you can reach or you go – moves with you 
b. “Grab area” includes passenger compartment. Can do the driver 

xi. Searches incident to arrest involving Automobiles 
1. NY v. Belton- uses the Chimel rationale 
a. there is a per se rule allowing search of passenger compartment and any container 

b. cannot search car trunk (need automobile exception) 
2. Hatchbacks 
a. Entire area is considered passenger compartment 
b. It is still based upon the grab theory, even though the suspect is outside of the vehicle 
3. What if arrested outside of the car? 
a. Thornton v. US- The Belton rule applies to recent occupants of cars 
i. Once officer determines there’s probable cause to justify arrest, it’s reasonable to allow officer to ensure their safety and preserve evidence by searching passenger compartment 
ii. Scalia concurrence: reevaluate theory of these searches. Safety issue isn’t present here. Want to limit Belton and say can search only if cops have reason to believe evidence might be found in car 
iii. Dissent- court doesn’t define recent occupant. Maybe this is going too far- thinks court should stick w/true grab area 
4. New LAW- Arizona v. Gant- he was arrested for driving with a suspended license and after being put in the police car, they searched his vehicle 
a. Not okay. There was no need by the police 
i. Backed away from the Belton Rule 

ii. Search of passenger compartment permitted if: 
1. Arrestee is unsecured and within reach of the car (Chimel theory) OR
2. Reason to believe there is evidence of a crime of arrest in the car (Scalia theory) (no trunk, the only way to get to the trunk is the automobile exception 
iii. Police can search a vehicle incident to a recent occupant’s arrest only: 
1. Arrestee is unsecured & it’s reasonable to believe they’re within reaching distance of the passenger compartment (grab area) or 
2. It’s reasonable to believe vehicle contains evidence of the crime of arrest 
a. If these justifications are absent, MUST get a warrant. Police were construing Belton as per se & they wanted to reign it in 
b. Here- Gant was in cop car & couldn’t find evidence of expired license 
iv. Dissent- Stare decisis- finds issues w/much of the opinion 
1. Reason to believe- what if talking on phone while driving is an arrestable offense? Do you search car w/ reason to believe you won’t find a blue tooth? 
2. Search of passenger compartment had been extended- why limit? Why not allow search of whole car? 
3. Will this create danger? Will cops keep D on curb so they can search? 
v. Gant does not overrule Belton!!! 
5. When you see the car stopped you ask two questions: 
a. What is the arrest for? 
b. Where do they put the suspect? 
i. To see if you have Gant/Chimel 
ii. If still near the car, can search that passenger compartment as a search incident to arrest, even if he is in handcuffs
iii. If he is in patrol car, only way they get into passenger compartment is if they have reason to believe there is evidence of crime of arrest. 
iv. Cannot go into the trunk in any case
1. If they search passenger compartment and find drugs, then they have probable cause to search the trunk 
2. Probable cause can be developed 
c. Note: All you need is ONE exception 
6. Hypo- police arrest you because they think  you are a dope dealer and put you in the back of the car. The fact you are in the patrol car is irrelevant because they could have searched you on the automobile exception 
a. But if you’re arrested for driving without a license it’s a different situation. 
7. 3 possibilities with a car stop 
a. is it a search incident to arrest? 
b. Is it just an automobile search? 
c. Either way you can still have an inventory search 
g. Inventory searches (works with plain view) no suspicion just reasonable policy 
i. If property is lawfully in possession of police, they may inventory content to protect the owner’s property while in police possession. Technically not a search but police serving a caretaking function and they don’t want to be blamed for lost/stolen/damaged property 
ii. Automobiles 
1. S.D. v. Opperman 
a. Car parked illegally and it was impounded and they did a routine search per policy to inventory the car
b. Court held no violation of 4th amendment. This is for police protection against accusations of stolen merchandise and to protect the person’s property as well 
c. Not technically a search for evidence 
d. It serves a caretaking function 
e. Okay if it is routine 
f. Must be pursuant to the policy in place, and does not matter whether car or glove compartment is locked or not 
iii. the limits on inventory searches 
1. has to have a policy 
a. limit police discretion 
2. no policy where the officer determines the limit 
3. the policy cannot be a guise to get evidence 
iv. Inventory searches of persons 
1. Illinois v. Lafayette 

a. Police got a call about a disturbance at a theatre and arrested D who had a purse with him. They searched it after the arrest 
b. Court held it was okay because it was routine procedure to do that kind of search 
c. Inventory searches of people upon arrest permissible if routine (policy in place) and this includes containers, clothing, etc.
d. Concurrence- want to make clear this can’t go too far. Can’t have discretion on what is inventory- no mouth swabs
e. What if cops vacuumed car & found residue of cocaine on fibers. NOT permissible search b/c they are looking for evidence- not allowed w/inventory search  
h. Protective Sweeps- allowed reasonable suspicion 
i. This is when officers do a cursory look through the house during an arrest to ensure officer safety, they are looking for other people 
1. It is not a full search but officers may seize items in plain view 
2. It requires reasonable suspicion of danger to officers 
3. Arrest is not required as long as have a lawful reason to be there 
4. Extends to the arrest scene could be outside of the home
ii. Allowed if police can articulate reasons for sweep- nature of crime, multiple suspects, possibility of violence 
iii. Maryland v. Buie- 2 men committed a robbery of a restaurant and one witness said one was wearing a red suit 
1. they got a warrant for D’s house and went got him. They thought they heard noise in the basement so they went down but no one was there but found a red running suit 
2. conducted for officer safety and narrowly confined to a cursory visual inspection of those places in which a person may be hiding 
3. no probable cause need but more than a hunch, reasonable suspicion (or even lower) have to identify that suspicion 
iv. standard for protective sweep- must have a reasonable articulable suspicion (not probable cause)- just need to be able to articulate why they had the fear that someone else was there and they needed to search. 
1. Based only on a theory of officer safety. 
2. Only allow cursory inspection of those places where a person may be found to secure those areas during arrest. No opening drawers! 
i. Consent (no probable cause required) – about 98% of searches 
i. If you have consent do not need anything else, no suspicion required 
1. No probable cause required 
ii. It is not the same as waiver 
iii. If they are voluntary, then by definition they are reasonable 
iv. You do not have to be advised of your right to say no 
1. Supreme court assumes people know they can and would say no 
v. No suspicion needed- search is permissible without suspicion, a warrant, OR probable cause if there is voluntary consent 
1. Consent makes a search reasonable 
2. Different from a waiver- legal right you are advised of and you affirmatively state you don’t want it 
vi. Scope of voluntary serch 
1. Search must still be reasonable: 
a. You can search containers BUT 
b. Unscrewing door panel is too far 
2. Burden in on the citizen to limit the scope 
a. But it’s difficult to withdraw consent once officers have started search 
vii. Schneckloth v. Bustamonte 

1. 6 men were stopped in a car and only one had identification 
2. asked driver if he could search and he said yes and they found stolen checks 
3. the burden is on the prosecution when they say they had consent to prove that they actually did. 
4. Not necessary to have told them that they could say no but it is factor in determining if it was voluntary 
5. Look at the totality of the circumstances 
viii. Totality of Circumstances in determining if the consent was voluntary 
1. Told the right to refuse (not required) 
2. Time of day 
3. Location; in custody? 
4. Did police show gun? 
5. The tone of voice of cops? 
6. Held incoomunicado? 
7. How invasive was the search? 
8. Age and gender of the suspect
9. Was the person impaired, intoxicated, or intelligent? 
10. Was there a language barrier? 
11. The number of requests? 
12. Prior arrests and knowledge
13. Reluctance of suspect
ix. US v. Drayton- police went on a bus and did not show any weapons and the passengers were free to leave 
1. It was not inherently coercive and no coercive tone of voice 
2. D said yes so he consented 
3. Supreme court assumes we don’t feel pressure and that there is a power equality but that is obviously not the case 
x. saying no cannot create probable cause or reasonable suspicion 
1. the standard of consent is objective reasonableness 
2. if you are going to narrow the search you have to do it before the search starts to revoke 
xi. Questions to ask: 
1. Was there voluntary consent? 
2. Assuming there was, was the scope reasonable? 
xii. Who can consent? 
1. Suspect can consent
2. Sometimes 3rd parties can consent as well 
a. Actual authority 
b. Apparent authority 
3. Georgia v. Randolph- husband and wife separated and she moved out. She then came back and they had a domestic dispute and the cops were called 
a. she told them he had drugs and they asked if they could search and she said yes but he said no and they searched and found drugs 
b. the search is unreasonable. 
c. Generally co-occupants can give consent. Social understanding that if co-occupant is there and says no or yes then that is the answer. 
i. Exception- co-occupant that is physically present and objects means no consent 
ii. Note: if present, but just don’t hear or aren’t aware, consent is valid 
iii. Problem: police can just wait until the person leaves to search 

4. Fernandez v. CA (pending 2014) 

a. Can the co-occupant give consent if police have removed objecting occupant from the building? 
i. This is to see if the Randolph rule will be expanded 
1. Probably not but have to wait and see 
xiii. Scope of search 
1. Reasonableness test 
a. Florida v. Jimeno (includes containers) 
b. People v. Cantor (handout #10, unscrewing panel is beyond scope of search when they said they wanted to do quick search) 
2. Generally the burden is on the citizen to limit the scope of the search 
3. Difficult to withdraw consent once officers are in the middle of the search 
xiv. Testilying 
1. The credibility decisions are key to the consent and other exceptions because it is the cops word vs. D’s. 
j. Special needs searches- standard for searches is government’s interests v. D’s privacy. Not traditional law enforcement needs 
i. You really need to look to the purpose of the search and it cannot be law enforcement. 
1. But the balancing is not always easy. 
a. There is for example health and safety concerns v. intrusion 
2. You can only apply the special needs balancing when the primary purpose is not law enforcement 
a. Otherwise you need to use standard 4th amendment probable cause analysis 
3. Important in drug testing cases that results are NOT sent to the police 
4. Otherwise all 4th amendment issues would become reasonableness balancing and we cannot have this, not feasible 
ii. Administrative searches
1. Standard- No probable cause, but must have reasonable legislative scheme 
a. Categorically different. Usually special needs b/c industry is highly regulated & we need to make sure they are complying with the rules 
2. The special need is the health and safety need v. the scope of the intrusion  
3. No probable cause but must have reasonable legislative scheme 
4. Camara v. Municipal Ct. (Homes) 
a. Routine public health inspection, they inspected a basement room that was being used as a living space 
b. 4th amendment applies and this was not okay. 
c. You can do so for safety inspections but need administrative warrants sufficient those are okay 
d. DO NOT need traditional probable cause, reasonableness 
i. Must have reasonable administrative scheme in place to get warrant 
5. Administrative searches of businesses
a. NY v. Burger 

i. D owned junkyard and per policy went and searched and saw was using parts from stolen cars 
ii. Okay. It was a closely regulated business so no probable cause needed 
1. Other closely regulated businesses: pharmacy places, casinos, meat shops, liquor store, pawn shops, gun shops, medicine dope shops 
iii. The statutory scheme take the place of warrants  
iv. The search of commercial businesses will be reasonable if: 
1. There is substantial government interest that informs the scheme to which search is made 
2. Search must be necessary to further the regulatory scheme 
3. Program must provide an adequate substitute for a warrant 
a. Provides notice 
b. Limits discretion 
4. Does not mater if they are subjectively motivated for another reason their subjective intent does not matter 
iii. Border crossings
1. These are suspicionless searches. Rationale is: 
a. Protecting our borders (this is America) 
b. Right of the sovereign 
c. Traditional right of the government to search 
2. People try to smuggle contraband through their bodies, cars, casts 
3. What is the border? 
a. There is physical like Mexico & Canada 
b. Fixed checkpoints 
c. Airports with customs 
4. “Routine” border searches, not too much intrusion 
a. Flores-Montano- they found drugs in the gas tank of the car 
i. took 15-20 min to find and search 
ii. Routine (not overly intrusive) secondary searches are permitted without suspicion 
iii. Can include removing gas tank, removing car door panels, slashing spare tires 
iv. Doesn’t really result in damage because they put it back together and it doesn’t take too long- 2 hrs. 
5. Searching International Mail 
a. US v. Ramsey- Found drugs through the mail from Thailand to the US 
i. They had reasonable cause and court held that the statute allowing searches on reasonable cause is constitutional 
ii. It’s kind of the same as reasonable suspicion in the statute 
iii. No 4th A. violation search of international mail is allowed- no suspicion required. analogized to people smuggling drugs on their person across border. 
1. If it’s domestic mail need a warrant thus need p/c 
6. Searching people at the border (need reasonable suspicion b/c invasive) 
a. US v. Montoya-Hernandez- D flew to LA from Colombia and that flight always has drug smugglers. Kept her in a room and told her until she went to the bathroom in a can to prove she had nothing in her she could not go (balloon swallower) 
i. It was a non-routine search and extremely intrusive 
ii. But held it was okay because based on reasonable suspicion 
iii. Officers must have a particularized and objective basis for suspecting the particular person of canal smuggling  
iv. Not the same standard as border need more like suspicion b/c it is about you 
7. Laptop computer searches 
a. US v. Arnold & US v. Cotterman 

i. No suspicion required for the routine border search 
b. To make a border search non-routine it would be if it was too long of a delay, particularly intrusive (body canal), or destruction of property 
i. If not routine, you still only need reasonable suspicion 
8. Non-routine border searches- factors (requires reasonable suspicion) 
a. Too long of a delay 
b. Amount of intrusion (usually body) 
c. Frequency of inspections
d. Person v. things 
e. Destruction of property 
iv. Checkpoints- no probable cause required- considered special need  
1. 2 step analysis 
a. check if the primary purpose is to advance the general interest in crime control? If no, go to #2

i. should be for advancing the public interest 

b. check the reasonableness 
i. how intrusive the severity of the interference 
2. Sobriety checkpoints 
a. Sitz- people complained about allowing cops to this this 
i. Held it was okay to have no suspicion required
ii. It is for safety and not for discovering crime 
iii. “reasonable” public safety v. minimal intrusion 
iv. if holding individuals for longer periods of time then may need more suspicion for them 
v. special need of safety on the road 
3. Drug Checkpoints 
a. City of Indianapolis v. Edmond 
i. There was a checkpoint to check for drugs and court held this to be unconstitutional 
ii. The primary purpose is for traditional law enforcement and not safety so not really a special need 
iii. If it was to check if they were under the influence of drugs then it may be okay but since it’s to check if they HAVE drugs, it is not okay
iv. You are not looking at the cops primary purpose but the program’s primary purpose 
4. Witness Checkpoints 
a. Illinois v. Lidster- there was an accident and they created a checkpoint at the location at the same time to see if there were any witnesses
i. Court said this was okay because the primary purpose was to find a witness 
ii. Immediate concern was public safety 
5. Roadblock/Checkpoints 
a. Search for aliens (yes) 
b. DUI sobriety stops (yes) 
c. Drug interdiction (no) 
d. Witnesses (yes) 
e. Terrorist stops (likely yes) 
f. Child abductions (likely yes) 
6. Hunting Checkpoints 
a. US v. Fraire- Wanted to stop hunting and they stopped D and he was drunk. The primary purpose was not crime control and it was not intrusive and short stop so okay 
k. School searches special need 
i. Government interests is to protect students from drugs and violence 
ii. It is the teachers role to protect because they are the parents during that time so there is a lower expectation of privacy- in loco parenti 
iii. Reduced 4th amendment rights for students 
1. TLO v. NJ- was allowed to search students purse based on reasonable suspicion whereas for adults it would have to have probable cause 
a. Greater government need to protect students vs. less privacy for students 
b. For individualized searches just need reasonable suspicion 
i. Their backpacks
iv. Redding v. Safford School District- student said P had ibuprofen pills and they called her in and made her pull out her bra and move her underwear to show if she was hiding the pills on her 
1. Balancing school’s interests v. intrusion on student’s privacy 
a. Strip searches are too intrusive 
b. Need more than reasonable suspicion to do strip search 
c. Enough suspicion for backpack not to search her 
d. Not okay, no real danger to other kids b/c of the type of pills it was 
v. Random drug testing (no suspicion required) 
vi. Search of backpacks (reasonable suspicion required) 
vii. Strip searches (probable cause o reasonable suspicion of dangerous drug)  
viii. See how much suspicion you have, how serious is the violation, how intrusive is the search 
l. Government employees- special need 
i. City of Ontario v. Quon- there was a SWAT officer who was given a cell phone and he went over limit and paid fine 
1. The city wanted to make sure they were giving enough each month so audited the messages (D was notified). They only read when he was at work 
2. Court held no suspicion of illegal activity was required, it was an administrative special need 
3. Search not too intrusive, legitimate work-related rationale 
m. Drug testing- special need 
i. Government Employees 
1. Special needs searches, balance health & safety v. intrusion 
2. Testing is permissible for employees in dangerous and sensitive positions 
a. Railroad, customs, NOT politicians 
ii. School random drug testing 
1. Veronia School District v. Acton- this was random drug testing of student athletes 
a. There was a drug problem at school throughout and they needed to stop it, big hazard 
b. Court said okay because of their high interest for the safety of the students 
c. If students tested positive they were not turned over to cops so it helped to show that it was a special need and not for crime control 
d. If testing specific individuals then would need reasonable suspicion, but since random, suspicionless is okay just look to balancing of reasonableness 
e. It was not as intrusive they were clothed did it in stall tried to respect their privacy 
2. Board of Education v. Earls- this required all students in extracurricular activities to submit to random drug tests
a. Court also held this was okay, broadening the scope and some are getting worried what would be next. 
b. Again would not be turned over to the police so it is a special need and it was random 
c. Negligible intrusion based on Veronia 
3. Ferguson v. City of Charleston- there was an increase in pregnant women using cocaine, so they would test them and if positive would send it to law enforcement and they were prosecuted 
a. Court held not okay because their primary purpose was law enforcement 
b. therefore this is not a special need so unconstitutional 
c. higher level of intrusiveness and general interest in crime control 
d. trying to narrow the special needs doctrine so not broadened 
iii. think about how far you are willing to allow these searches for the purpose of special needs 
iv. special needs goes beyond testing: checkpoints near airports, searches in subway and trains, searches on ferries- the expectation of privacy has decreased and now the government interest is greater because of the war on terrorism. How far does it go- if you get on subways they can look in your bags for a bomb but what about your underwear?
n. Jails and prisons 

i. Inmates have a lower expectation of privacy, this is another special need so need to remember the balancing of the government interests v. D’s interests 
ii. Florence v. Board of Freeholders (2013)- D was wrongfully arrested for a bench warrant that was mistakenly still in the system he was stripped searches twice in two difference locations and then released when it was cleared up and he sued 
1. Court held the search was okay. Regardless of the crime (because this is not an indicator of whether he has weapons or contraband) since he was going to be brought to general population it was special need to protect the other inmates and the law enforcement at the jail 
2. Courts must defer to the judgment of the correctional officers 
a. When you do the balance, the great deference makes it ok 
b. We don’t want law enforcement to get out of control so it is construed narrowly but given deference unless there is substantial evidence showing their policies are unnecessary or are unjustified responses to problems of jail security 
o. Probation and parole searches 

i. Those on probation have not generally been in prison before, charged with a crime and given probation in lieu of going to prison 
ii. Parole they have already been in prison and on their way out they have to agree to parole so they are watched. 
iii. US v. Knight- D was on probation and agreed to warrantless searches as a condition of his parole, less expectation of privacy when on parole 
1. After a crime occurred, the police went to his house without a warrant and searched. The parole paper said nothing about what the purpose of the searches had to be so the searches could be about anything and not just what he was on probation for 
2. Court held the search was okay because they had reasonable suspicion which was sufficient 
a. There is a special need because there is a large recidivism so need to keep an eye on them
iv. Samson v. CA- D was on parole and the cops saw him on the street and searched him for no reason and they found drugs so he was arrested 
1. Court held the police did nothing wrong and no suspicion is required to search someone on parole 
2. The only thing required is that the police need to KNOW that the suspect is on parole. 
3. There is a greater state interest and there is a lower expectation of privacy because he was notified of this being a possibility 
p. DNA testing after arrest 

i. Maryland v. King- D was arrested and they did a cheek swab 
1. When it was entered into the system, they discovered that he was involved in an unrelated rape. 
2. Court held it was okay to do so because the purpose was to identify the suspect 
3. Must balance 
a. Should be used if convicted or after probable cause finding and there should be a limited use of the information 
q. Community caretaking- do not need probable cause 
i. It is not designed to uncover evidence of criminal activity 
1. There is community safety and locating risk to think about 
a. Police help the community in the investigation process and do not warrant to go in and help someone 
2. Different than exigent circumstances because they don’t really have a basis to know that it’s exigent 
a. Community caretaking is a lot broader than exigent circumstances 
3. Do not need probable cause 
ii. Emphasis on health and safety exception overriding intrusion on privacy. Other things that the police do rather than build cases against bad guys 
iii. Here it may be okay to look at subjective intent. Because if the police can convince you that they are doing the search for something other than law enforcement then it’s okay 
r. Warrantless searches 

i. Requires probable cause 
1. Exigent circumstances- immediate threat pc 
2. Hot pursuit- immediate threat pc 
3. Plain view- pc can’t move item 
4. Plain touch 
5. Automobile search- pc contraband in car (including container) 
6. Searches incident to arrest- passenger compartment/Gant rule 
ii. No probable cause required 
1. Inventory search 
2. Consent searches- no pc, voluntary, 3rd party consent (actual or apparent) 
3. Administrative searches0 no pc, reasonable legislative scheme 
4. Border crossings- no suspicion if routine (not too invasive) 
5. Roadblocks & checkpoints- no suspicion if not primary purpose for law enforcement 
6. School searches- reasonable suspicion TLO 
7. Random drug testing- random okay with no suspicion (need >intrusion) 
8. Jail and prison searches 
9. Probation & parole- reasonable suspicion or no suspicion  
10. Community caretaking- no suspicion 
s. Remember* 4th amendment search approach 

i. Step 1- Is it a search? 
1. Step 1A- Was it a government or private search? 
ii. Step 2 – Was there probable cause? 
iii. Step 3 – Was there a good warrant? 
iv. Step 4 – Was there an exception to the warrant rule? 
t. Questions:
i. **Why do we even have exceptions? Destruction of evidence + police safety

ii. When arrested, what can the police search?—everything on your person (including your wallet), purse/bag/brief case that is with you? YES (Chimel) Does it matter if you could actually grab it? NO. Even if you couldn’t grab it b/c you are in hand cuffs, D can escape & grab. Police shouldn’t have to make a case by case basis determination. If bag is in the other room- then no. 

iii. Can follow D in other rooms if it is on their own accord

iv. In a home, is there any way to get into any other rooms- protective sweep. Police can take a cursory look (plain view) for other people. (Maryland v Buie)- if PO find contraband/weapons in plain view then you can seize them.

v. What do you need to show in order to have a protective sweep? Must show reasonable suspicion, must articulate specific facts for that case of why you thought there were other people (noise in the attic, told there were other people home, radio in the other room, co-defender)
Seizures 
Three topics 
1. Arrest (lengthy arrest)- standard is probable cause, search incident to arrest 
2. Terry Stops (temporary detentions)- standard- reasonable suspicion (patdown) 
3. Consensual Encounters (Not seizures)

Requirements for different levels of interaction with police 
1. Arrest you need probable cause 

2. Temporary detention you need reasonable suspicion 

3. Consensual encounters you need no suspicion because they are not seizures 
Approach 

1. Was it a seizure? 

2. What kind of seizure was it? 

a. Look at things where are they being stopped? 

i. If they put handcuffs on you, surround you, take you into another room then it is not consensual. 

3. Was there the proper level of suspicion? 

4. What can the police do during that type of seizure? 

Was it a seizure? 
1. Consensual Encounters (not a seizure) 
a. US v. Mendenhall- a woman was stopped at the airport and the DEA asked her a few questions and saw she was travelling under a different name and became very nervous. 
i. They asked her if they could search her bags and she said go ahead. They then asked her to go with them and she followed. 
ii. Court said it was not a seizure because she was free to leave. Do not need to be told that you have the right to leave consider all the factors 
iii. Would a reasonable person feel free to leave? 
1. Not every encounter with a police officer is a seizure. They did not have any weapons they gave her belongings back. It is an objective standard to see if an objective person reasonably would believe they could leave. Totality of the circumstances 
2. Factors: 
a. Threatening presence of several officers
b. The display of a weapon 
c. Some physical touching of person 
d. Tone of voice 
e. They say you cannot leave 
2. Other places that are not considered a seizure 
a. Airports 
b. Street encounters 
c. Bus sweeps 
3. Automobile passengers
4. The passengers are usually seized along with drivers 
5. Police chases are NOT seizures 
a. CA v. Hodari – a group of men were observed by officers acting suspiciously 
i. D started running and he threw money and drugs, they had no real suspicion that he had done anything wrong 
ii. Court held that the police chase did not constitute a seizure 
iii. You need some type of physical constraint and D was not yet restrained when they chased him so therefore not a seizure. If you don’t stop, it’s not a seizure. Yelling at people & running after them is not a seizure. Teen was not seized until he was tackled. 
6. Is every encounter with police a seizure? 

a. Seizure- passenger in a car: seized with driver 
b. Not a seizure: bus sweeps and airports b/c you are free to leave 

c. Police chase:  not seized until you are restrained 

What kind of seizure was it? 

Arrests
1. They require probable cause 

a. Under arrest when they tell you that you are or transported. 

b. You can be handcuffed and only be detained 

c. Reasonable person would not feel free to leave 

d. Beginning of judicial process 

e. Look at all the circumstances 

i. Handcuffs NOT required 

ii. Show of force 

f. More than temporary stop 

g. Triggers search incident to arrest 

h. MUST HAVE PROBABLE CAUSE 

2. What can police do? 

a. Full search of person and grab area 

i. Home- anything in that room but not other rooms 

ii. Car- passenger compartment- NOT your trunk unless you have a hatchback. 

b. Can search for weapons and evidence/contraband 
3. Public arrests (Watson) 

a. Do not require a warrant for an arrest in public because it is now or never or else you are going to lose your suspect 

b. Could be for any felony and the police officer does not have to have seen the crime 

c. Misdemeanors must be witnessed by the officers 

4. House Arrests 

a. Require arrest warrant or some exception (like hot pursuit, exigency) 

5. Should officers be given this discretion? 

a. Concern that they will over arrest people for bragging rights and there have been arrest contests to see who can arrest the most people, does not encourage good behavior. 

6. What protects citizens from improper arrests? 

a. Riverside v. McLaughlin- There has to be a Gerstein review. The complaint must be shown to the judge within 48 hours of arrest (absent extraordinary circumstances) 
i. There are alternatives to arrests such as citations or a summons 
7. How much force can be used for arrest? 
a. Reasonableness standard 
i. Depends on circumstances of the case and the seriousness of danger 
b. Cannot use deadly force if no threat from the felon 
8. For what crimes can police arrest for? 
a. Atwater v. City of Lago Vista- D was pulled over for a seatbelt violation and she had previous negative encounters with the police. 
i. she wanted to take her kids to a relative’s house and the police said no and when she insisted they arrested her even though it said could be punishable by a fine or arrest 
ii. arrests are allowed for misdemeanor offenses. Warrantless arrest of violators is okay. 
iii. the subjective intent of the officer is irrelevant 
iv. no violation- so long as there is probable cause, officer’s can make a warrantless arrest for even a minor arrest. 
v. *remember however: once there is a lawful arrest, police can conduct a full search incident to arrest!!! 
b. The police can arrest you if the violation only carries a fine 
i. Virginia v. Moore- D was driving with a suspended license and they arrested him even though the punishment was only a summons. 
1. The court said it was lawful. Arrests that violate state law still comply with 4th amendment. 
2. You only need probable cause for offense 
3. States can add their own exclusionary rules
Terry Stops (Temporary detentions) 
1. Investigative Stops- “Stops and Frisks” 
2. Reasonable suspicion- Gates-Lite, need to articulate why you are suspicious 

3. What can they do? 

a. All they can do is frisk you for weapons 
b. Car terry stop- can look in passenger compartment for accessible weapons 
c. Terry v. Ohio- Terry and another man were observed loitering and walking past a window shop and police thought they were trying to case the store to rob it later 
i. This was probably not enough for probable cause 
ii. Then he stopped them and patted Terry down, he did not go underneath his clothes 
1. He found a gun 
iii. Court held that the 4th amendment allows stops and frisks 
1. It requires reasonable suspicion and not probable cause 
a. Specific and articulable facts (more than a hunch) 
b. Meant to be objective but includes subjective b/c one of the factors is the officer’s experience 
iv. Can only pat down for weapons (need suspicion of danger) 
1. If you find contraband it can be seized, but must meet plain touch 
v. Balance government interest and intrusion- all the officer was trying to do was make sure things were safe. 
vi. Implications of Terry 
1. 4th amendment is not all or nothing 
a. arrests encounters (probable cause)  
b. Terry stops (reasonable suspicion) 
i. Hard to tell what is reasonable suspicion, it is whatever the court says it is which makes it hard to know what will happen when stopped 
c. Consensual encounters (no suspicion, no seizure) 
d. Other Implications 
i. Deference to law enforcement 
ii. Allows for abuses 
iii. How do police decide who to stop? 
1. Racial profiling
2. How much discretion is right?  
4. How to tell the difference between arrest and stop and frisk? 
a. They are both seizures but arrests needs probable cause and stop and frisk needs only reasonable suspicion. 
i. Hard to tell when a stop becomes an arrest 
1. Look to where the person is being stopped. 
2. Duration 
ii. During a stop cannot do a full search 
1. If a person is arrested, police can do a search incident to the arrest but if a person is stopped, there can be a frisk only if there is reasonable suspicion that the person has a weapon 
2. If a person driving a car is arrested based on probable cause, the police may search the car but if a person is stopped, there can be an inspection of the grab area. 
b. Arrest (custody) 
i. Length of time 
ii. Taken to station 
iii. Taking suspect from public area 
iv. Told under arrest 
v. Fingerprinting at station 
c. Detention 
i. Short period 
ii. At the scene 
iii. Quick pat-down 
iv. Brief questions 
v. Frisk of car 
vi. Even fingerprinting in the field 
5. What may police do during a Terry stop? 
a. Hiibel- police were called to a potential domestic violence assault and when they got there they asked D for his ID and he refused. That was in violation of a state statute and he was arrested 
i. Court held it was okay for police officers to ask for ID 
ii. It is a limited intrusion of suspect and it is reasonably related to the purpose of a Terry stop, the police had reasonable articulable facts 
iii. You do not have to give Miranda rights for a temporary detention 
1.  We give our ID’s all the time so not a big deal 
b. Actions during Terry Stops 
i. Proper actions 
1. Pat down suspect 
2. Ask for identification 
3. Look inside area of car that is accessible to D 
4. Protective sweep of house 
ii. Improper Actions 
1. Full search for evidence 
2. Search of areas outside of D’s access 
3. Lengthy detention 
4. Involuntarily taking suspects to stationhouse 
6. What is reasonable suspicion? 
a. Terry v. Ohio
i. Totality of circumstances 
ii. Suspect’s actions 
iii. Police experience 
b. Totality of circumstances 
i. Suspicious activity 
ii. Common sense inferences 
iii. Officer’s experience 
iv. Anonymous tips (predictive) 
v. Flight of suspect 
vi. Profiling 
vii. Driving behavior 
viii. Location of suspect 
ix. Suspect’s clothing 
c. Reasonable suspicion for stopping automobiles 
i. US v. Arvizu- there were sensors on certain parts of the road where smugglers drive when patrol are switching shifts to monitor the roads 
1. There was a family in a van driving and the kids were acting weird and they looked uncomfortable and it was right at the time that the workers change shifts 
2. They dramatically reduced their speed, so they stopped them and found drugs. Taken separately there was nothing with what they did 
a. Court said okay when you look at the totality of the circumstances 
b. Don’t look at each factor separately 
c. Common sense inferences 
d. Officer’s experience 
e. Unnatural way of driving 
f. Unnatural conduct of passengers 
g. Location of car 
3. Hard to tell what is reasonable suspicion but take everything together 
d. Reasonable suspicion based on Informant’s Tips 
i. Alabama v. White- Police got a tip that D was leaving house with drugs in a bag and going to a hotel. 
1. Officers stopped her and searched. She consented to search and the drugs the informant said were somewhere else. 
2. Court held enough for reasonable suspicion. 
3. Gates-lite
a. Less info than probable cause 
b. Less reliability than probable cause 
4. Some mistakes but that is okay as long as there is some objective facts that are enough for reasonable suspicion it is okay 
5. Anonymous tips allowed if can predict future action 
6. This was a close case because there was some corroboration 
7. Anonymous tips can establish reasonable suspicion 
e. Anonymous Tips 
i. Florida v. JL- a 15 yr old boy was frisked at a bus stop after an anonymous tip came in saying someone with a plaid shirt there had a gun. 
1. They found a gun. Court said not okay because not enough information for reasonable suspicion 
2. Must predict future activity and court rejects firearm exception that this should be allowed because it was a gun and for safety purposes should be exempted. 
3. We worry if we allow profiling based on race and an anonymous tip 
4. The reasonableness of the search has to be based on what the officer knew before the search and not what they discovered as a result of the search
f. Reasonable suspicion based upon suspect’s flight (trying to avoid a police officer) 
i. Illinois v. Wardlow- Police in a narcotics area saw D and the minute he saw the cops he fled and they arrested him. 
1. Court held this was okay and that flight can be enough for reasonable suspicion to stop based on totality of the circumstances 
a. It is one factor to take into consideration 
b. The common sense understanding of our human behavior based on our experiences can be used 
i. Nervous and evasive behavior could suggest something
2. Dissent- variety of reasons person might run, many of which are innocent. Problem is person in high crime neighborhood might be conditioned to run.  
g. Reasonable suspicion based upon profiling 
i. US v. Sokolow- D was stopped at a Hawaiian airport and they found drugs on his carry-on 

1. He used names that were not his for the tickets, the dogs alerted to the bags. He wore all black and jewelry and only stayed for 2 days 
2. Profiling was permitted they had reasonable suspicion to stop based on the profiling. Fit profile for drug dealer 
3. Aspects of profiling could be reasonable suspicion  
ii. There are impacts to racial profiling 

1. Race can be a factor but it cannot be the only factor 

2. look to the totality of the circumstances 
iii. Impact of AB 1070 
1. Allowed police to ask for residency documents and this was upheld as constitutional 
7. Latest word on Terry Stops 
a. Arizona v. Johnson- driver and passenger may be stopped, removed from car and frisked 
i. Requirements: 

1. Reasonable suspicion of criminal act 
2. Fear of danger 
ii. Deferential to police enforcement 
iii. They spoke gang language and wore baggy clothes
Electronic Surveillance 

1. Wiretapping 
a. Different from consensual monitoring 

b. Neither party is aware that the government is listening 

c. It’s governed by statute (Title III) 

i. Title III 

1. Omnibus Crime Control and Safe Streets Act of 1968 
a. Congress addressing 4th amendment issue 

b. Need wiretap order 

c. Probable cause 

d. Tried traditional investigative techniques 

e. Minimization 

f. 30 day limit 

g. reporting to the court 

h. has its own exclusionary rule 

ii. electronic communications privacy act of 1964

iii. digital telephone act of 1994 
d. National security surveillance (FISA) 

i. FISA warrants 

1. A significant purpose is foreign intelligence gathering 
2. Includes roving wiretap

ii. Presidential orders for wiretaps

1. No probable cause needed and no court supervision 

2. All of us can be tapped because of the patriot act 

Exclusionary Rule 
Remedies for Constitutional violations. If evidence is obtained in violation of the 4th amendment, then it is not admissible (fruit of the poisonous tree) 
1. Some criticisms of the rule 

a. Controversial 
b.  judicially created 

c. Allows guilty to go free because of “constable blunders”

d. Unclear how much of a deterrent it is when there is such a high cost 
e. Police are more professional now 

f. D’s can use other alternatives 

What are the remedies for a constitutional violation? 

1. Sue the police 
2. Disciplinary action against the police 

3. Criminal action against the police 

4. Not do anything 

5. Exclusionary rule 
a. Always balance 

i. Deterring improper police behavior with cost of excluding evidence 

b. Theory- fruit of the poisonous tree

i. No probable cause- illegally arrested or search so evidence that comes from that statement or search will be excluded 
c. Rationale- deter bad police behavior and uphold the integrity of the court 
What is the exclusionary rule? 

1. Material obtained in violation of the Constitution cannot be introduced at trial against a criminal defendant 
a. This impacts about 65K defendants a year 

2. Where does the exclusionary rule stand today? 

a. Hudson v. Michigan (2006) 
i. It generates substantial social costs and not much of a deterrent so it will not apply to knock and announce 
ii. Says not needed because of improved police professionalism but it is not entirely out just in certain situations
iii. So no remedy for violating knock and announce, can try civil remedy but not really a good alternative, not a lot of money  
3. Should we have the exclusionary rule? (GOOD POLICY EXAM QUESTION!!!) 
a. Arguments in favor 
i. It deters bad police behavior 
ii. Judicial integrity 
iii. No other approaches work as well 
iv. Part of the American tradition 
b. Arguments against 
i. It isn’t really a deterrent 
ii. No clear statistics on the deterrent effect 
iii. Rule benefits scofflaws 
iv. There are other alternatives to punishing police 
v. Don’t really need it 
c. Police are greatly concerned about the exclusionary rule despite we think they don’t because they do the violations so often 
4. History of the Exclusionary Rule 
a. Weeks v. US- adopted the exclusionary rule when they went into D’s house without permission and took letters to prove he had mailed lottery letters 
i. It’s a judicially created remedy 
ii. The supreme court has supervisory power over federal courts 
b. Wolf v. US- rejected the exclusionary rule for the States
c. Mapp v. Ohio- wanted to question D in connection with a bombing. She refused and they went in anyway 
i. Court held the exclusionary rule should apply to the states and it applied here and they could not use the evidence they got when they forced themselves in 
ii. They were trying to stop the silver platter syndrome because since before the rule only applied to federal courts then they would just take the charges to the state and then the evidence was always admitted 
iii. The constitution and judicial integrity require the adoption 
1. The right to privacy is so basic and fundamental to society and it makes good sense 
iv. Reaction to Mapp 
1. NY police commissioner did not like it and said it would have a dramatic and traumatic effect on law enforcement 
2. Before Mapp: 0 warrant applications 
3. After map: 800 warrant applications 
4. Others did not hate it and said the case was the most significant event in criminal law since the adoption of the 14th amendment 
5. Exclusionary Rule Today 
a. States can have exclusionary rules 
b. The Feds set minimum exclusionary rule applicable to the states 
i. States cannot give less than this 
c. Violations of FRCP do not lead to exclusionary rule 
d. Violations of international law do not lead to exclusionary rule 
When does the exclusionary rule apply? 
1. Deliberate or reckless violations of the 4th amendment or those that are the result of systemic government policies
a. Does not apply to negligent or good faith violations of the 4th amendment 
2. Herring v. US 2009- D went to get something from his impounded car and he was well known to the police 
a. So they searched for a warrant in 2 different counties and they found one so they arrested him and did a search incident to arrest and found drugs
b. Problem was that there was a clerical error and the warrant should not have come up in the system. 
c. He made a motion to suppress based on the exclusionary rule and court held it did not apply 
i. Exclusionary rule applies only to deliberate or reckless violations or systemic problems 
ii. This was negligent, mistake made in good faith 
d. Cost of the exclusionary rule v. deterrent effect is low here because it was error
i. You don’t automatically have a right to the exclusionary rule even if you had a right violated 
3. When the Exclusionary Rule does not apply 
a. Other proceedings 
i. Grand jury 
ii. Civil proceedings 
iii. Sentencing 
iv. Parole and probation revocation 
v. Forfeiture 
b. Cost of exclusion > deterrence of bad police behavior 
4. Standing- Who can raise challenges? 
a. This is one way to limit the rule- so even if you have a big rule, if a lot of people cannot bring it then it is limited in scope 
i. Only those whose REP have been violated 
b. Jones v. US 1960- aggrieved person could challenge a violation to the 4th amendment 
i. Anyone legitimately in car 
ii. Thought this was too broad 
c. Rakas v. Illinois 1978-  Who had legitimate expectation of privacy violated? 
i. D arrested for armed robbery and they found rifles in the car but no one claimed it was theirs 
1. The passengers brought the claim 
ii. Court held they do not have standing to bring a constitutional claim. A person who is a 3rd party and is aggrieved by a 3rd party search by a search of another has not had his 4th amendment rights infringed. 
1. Did not assert any proprietary interest in the car or rifle so no expectation of privacy
2. Court said they had no legitimate expectation of privacy in the car b/c it was not theirs 
iii. Now, cops know to charge those who do not have standing so they can do whatever they want and not have it challenged 
iv. Always ask whose rights have been violated 
d. Rawlings v. Kentucky 1980 – D could not raise the exclusionary rule simply by claiming contraband belonged to him. It was in his girlfriend’s purse, he did not own it
i. No legitimate expectation of privacy in contraband 

ii. Remember to see whose 4th amendment rights were violated? 

e. Standing to challenge searches of homes 

i. Minnesota v. Olson- overnight guests could challenge search 
ii. Minnesota v. Carter- they were in an apartment bagging cocaine when a police officer saw them through the blinds 
1. While trying to obtain a search warrant, 3 left and the police stopped them and found guns and drugs 
2. No violation to their 4th amendment because a commercial visitor has no legitimate expectation of privacy 
3. They had never been there before and were only there for a short time 
4. Look to purpose of visit, length of visit, nature of interaction 
iii. If you want standing argue Olson, if you want to argue no standing argue Carter 
iv. Standing for passengers? 
1. Brendlin v. CA- car had expired tags but police checked and they were being processed but decided to pull the car over anyway 
2. He was on parole and they found syringes 
3. there was a passenger in the car and the court held that a passenger may contest seizure of a car 
4. D argued that b/c the seizure was illegal the car should not have been seized for alleged expired registration everything else was fruit of the poisonous tree. 
5. passenger can contest search of himself after illegal seizure of car 
a. he was seized when they stopped the car 
b. he did not believe he had the right to leave 
v. cars- drivers and owners have standing, passengers do sometimes 
vi. homes- owners and sometimes guests 
f. 2 tricky situations 
i. passenger in car- standing to contest illegal seizure of car OR illegal search of them or their items 
1. BUT they generally don’t have standing to challenge search of the car 
ii. Houses- overnight guests or live at the house- HAVE standing to contest search 
1. BUT if you’re just a visitor and they rush in, you do NOT have standing to contest
iii. If they are looking to arrest someone: 
1. To arrest you in YOUR house, just need an arrest warrant 
2. To arrest you in 3rd party’s house, they need arrest warrant AND search warrant. This is b/c if they are arresting you and see dope in plain view in 3rd party’s house, you would not have standing to challenge, but if no search warrant, 3rd person would 
Exceptions to the Exclusionary Rule
When you have evidence you want to introduce ask: 

1. What evidence are you going to use? 

2. How did the police get it? 

3. if you cannot find an exception that applies then everything that stems from the illegal act is fruit of the poisonous tree and not allowed 
a. Ex- police make illegal arrest which led to D making a statement which led to evidence. There can be a couple steps as long as it’s not too tangential. 
i. Illegality of the police conduct led to discovery of evidence. The evidence is fruit of the poisonous tree 

4. No exclusionary rule for knock and announce violations 

a. Cost > deterrence 
Independent Source 
1. Police did something illegal, but found evidence with a lawful search (someone else legally found it first) 
a. Key to determining independent source- must be TOTALLY separate 
i. If police use anything they saw to get a warrant- not independent 
ii. If they get the idea to get a warrant because they took a peek, not okay 
iii. Factors to look for: 
1. Police were already on their way to get a warrant 
2. Whether it’s the same officers 
3. What they put in the application for the warrant 
b. Rationale- do not want to punish police and put them in a worse position they would have been if the violation didn’t occur. It’s not going to deter this police behavior because we had one cop doing the right thing. 
i. Do not want to make society suffer for illegal entry because evidence was actually obtained lawfully 
ii. Police may have gone into the house unlawfully, but that’s not how they SAW the evidence. There was nothing they saw or did that led them to get warrant. Cops entered illegally but warrant was already being obtained. 
2. Segura v. US (1984)- police entered apartment with no warrant. Then independent officers who had been off getting a warrant show up and the seize evidence. Legitimate warrant was independent source for search and seizure 
a. You have to actually know if it’s an independent source 
3. Murray v. US 1988- Following a tip, police followed D and another man to a warehouse. 
a. Left with a container and then the police went inside warehouse and searched and found drugs. They went to get search warrant and did not mention the illegal search and what they saw to the magistrate, the warrant was approved based on the other information the police had obtained. 
b. Search okay so long as truly independent. Remanded to see if actually independent  

c. Does not matter they would not have gone after the warrant had they not seen the illegal stuff to begin with 
d. Worry that now police will do this all the time and go in illegally and search and then if it’s worth it they will apply for a warrant 
i. Court says no because they will be risking having the evidence suppressed and if you exclude then you are putting them in a worse off position then before and that is not how it should be 
4. This is found it lawfully just did it unlawfully 
Inevitable Discovery 
1. If the police can demonstrate that they would have inevitably discovered the evidence without a violation of the 4th amendment then the exclusionary rule does not apply and the evidence is admissible 
2. Nix v. Williams 1984 – a little girl disappeared at the YMCA and D was seen with a blanket and what looked like feet dangling from the blanket. 
a. They looked for D and started a search and found his car with some of her clothes issued a warrant for his arrest and found him in another county 
b. Police were going to transport him back and they promised his attorneys they would ask nothing without his presence 
c. Police lied and started a conversation and said that the parents deserve to have a good Christian burial for her and he started talking 
d. He made a motion to suppress and the court said no because they would have inevitably found the victim’s body had they not called off the search after he told them where it was 
e. They were in the same area and inevitable they would have found her. 
f. Social costs of the exclusionary rule outweigh any possible benefits to deterrence 
i. Burden on government to show by a preponderance of the evidence they would have found it anyway 
3. Didn’t find it but would have inevitably 
4. Distinguishing between Independent Source & Inevitable Discovery 

a. Independent Source- they actually find the evidence through a lawful method 
b. Inevitable discovery- found illegally but would have found through a lawful method 
c. Hypo- somebody doing an illegal search and someone completely independent who had a warrant but didn’t get there in time to do a legal search 
i. NOT found through a legal method b/c person with warrant didn’t get there first
ii. Argue they got it illegally but had a warrant on they way- inevitable discovery 
d. If police conduct a search without a warrant for one purpose, but there was an outstanding warrant for another purpose then argue inevitable discovery 
Attenuated Taint 
1. Fruit of the Poisonous Tree 
2. But intervening acts can erase the taint of the illegal police action 

3. Wong Son (1963) 

a. D was illegally arrested and then makes an incriminating statement then comes back given Miranda rights and makes another statement. 
b. The second confession is not tainted by initial violation 

i. Attenuated as to dissipate the taint 

4. Brown v. Ill (1975) 

a. D arrested for murder and given Miranda rights, and confessed hours apart 
b. Illegal arrest and court held the taint had not dissipated. 
c. The Miranda warning do not alone deter a 4th amendment violation 

d. When does the taint dissipate and what standard will the court use? 

i. Miranda warnings (not good on it’s own) 

ii. Temporal proximity of arrest to confession 

iii. Intervening event 

iv. Look to how bad the violation is

v. How long between the statements 

vi. Voluntariness of statement 

vii. Same or different officers 

viii. Does D get to leave, where statement given 
ix. D’s actions in returning to provide statement (Wong Sun) 

x. It is a case-by-case standard and determination, no bright line rule 
Use for Impeachment 
1. Exclusionary rule only bars prosecution from using illegally obtained evidence in prosecution’s case in chief 
2. Illegally obtained evidence may be used for impeachment 

a. But then also shows that they did the wrong (possession of drugs for example) 

3. Cost of suppression is too high. More than benefits of deterrence
a. We don’t want jurors lied to so there is a price we are willing to pay 
Good Faith Exception 
1. Exclusionary rule does not apply if police rely on good faith on facially valid warrant, even though appellate court later finds insufficient probable cause 
2. Rationale
a. Costs of exclusionary rule v. deterrent benefits 
b. Magistrate’s mistake, not the officer’s 
c. Officers acting objectively reasonable so there is nothing to deter 
d. Changing probable cause standards 
3. Facially valid warrants 

a. US v. Leon
i. Unreliable informant said couple was dealing drugs and they started following them and investigating 
ii. With corroborating evidence they apply and receive a warrant 
1. They go and search and find drugs but the warrant is invalid.
iii. Court holds based on the good faith on the officers thinking that the warrant was good the exclusionary rule will not apply 
iv. Scope of Leon exception: 
1. Warrant search 
2. Objective good faith 
3. Not barebone or based upon knowingly or recklessly false info. 
v. Dissent- Brennan & Marshall 
1. Court bent on strangling the exclusionary rule 
2. Ritual incantation of costs > benefits 
3. Even though language of 4th amendment does not have exclusionary rule, rule gives 4th amendment meaning 
4. Costs are not as high as majority argues 
5. Incentive for police to go with minimum and claim good faith 
6. Exclusionary rule loses overall educations effect 
7. Don’t need to dilute exclusionary rule b/c we have already relaxed p/c standard 
4. Massachusetts v. Sheppard 

a. Problem in warrant with description of items to be seized, wrote the wrong thing 
b. Murder case and listed drug items 
c. Good faith exception applied 
d. Distinguish Groh v. Ramirez 
5. Administrative searches under statutory scheme (Ill. V. Krull) 
a. Legislature wrote law wrong and allowed housing admin searches without warrant. Inspectors are following it correctly as written, it’s just wrong 
i. Exclusionary rule does not apply- it’s about deterring police 
6. Clerical errors by court personnel (Ariz. v. Evans) 
a. Court clerk looking in files and reported there was a warrant for arrest, but there really wasn’t 
i. No exclusionary rule. It’s about deterring police and no evidence court personnel was trying to subvert the 4A. 
7. Following Existing appellate law 

a. Davis v. US (2011) 
i. D was arrested for giving false name when DUI and at the time could search and did 
ii. Then while on appeal the law changed and Chimel and all the other laws came into place
1. So D tried to say exclusionary rule applied 
iii. Good faith exception applies if police rely on previously established appellate law 
1. They did nothing reckless or deliberate or even negligent. 
a. They followed the law at the time  
Suppression Hearings 
1. Suppression motion is decided by a judge 
2. The motion MUST be made before trial 

3. Warrant? 

a. Burden on D 

b. Recklessly or intentionally false 

c. Not enough evidence without struck information 

4. No Warrant? 

a. Burden on government 
4th amendment Summary 
1. Is 4th amendment triggered? 

a. Search or seizure? 

i. Search: subj. and REP 

1. OR trespass (Jones) 

ii. Seizure: reasonable person not feel free to leave 

b. Private or government? 

c. Standing 

2. If search with warrant 

a. Comply with warrant requirements? 

b. Probable cause

c. Specificity 

d. Execution of warrant (knock & announce) 

3. If warrantless search 

a. Terry stops or search? 

b. PC for full search 

c. Applicable exception? 

4. If seizure

a. Arrest need probable cause 

b. Temporary detention need reasonable suspicion 

c. Consensual encounter no suspicion needed 

5. Remedy for violation 

a. Exclusionary rule 

b. Fruit of poisonous tree

c. Exceptions 
Fifth Amendment- no person shall be compelled in any criminal case to be a witness against himself
1. This is regarding police interrogation and the privilege against self-incrimination 
2. Why do we have this? 

a. Burden on the prosecution to prove guilt 
b. Confessions are greatly prejudicial so want to make sure got it correctly 

3. Confessions 
a. Overall confessions approach/analysis 

i. Violation of due process (involuntary??) 
ii. Violation of Miranda? Entitled to Miranda? (5th self-incrimination) 
1. If problem with Miranda, what consequences? 
2. Exception to Miranda? 
3. Proper invocations and waivers of Miranda? 
iii. Violation of 6A. right to counsel? (Massiah Issues) 
b. History & Approach 

i. Due Process (5th A./ 14th A.)
1. Voluntary? 

ii. Right against self-incrimination (5th A.)

1. Miranda rights? 

iii. Right to Counsel (6th A.) 

1. Massiah issues 

iv. Brown v. Mississippi 

1. D was whipped and hung from tree and stropped and beaten with leather buckle 

2. Warned if they changed their minds they would be given to a mob 

3. Cannot use physical violence to get a confession, cannot be involuntary 

c. Do the innocent really confess? 

i.  Nearly 25% of DNA exonerations have involved false confessions 

d. Why do people falsely confess? 

i. Intimidated/pressured 

ii. Mental problems, age 

1. Don’t understand consequences 

iii. Desire for notoriety 
iv. Feeling hopeless 

v. Hope they will get a deal 

vi. Memory distrust syndrome 
e. Common police strategies 

i. Presume guilt 

ii. Build rapport 

iii. Isolate

iv. Make environment uncomfortable 
v. Sit close to suspect to establish control 

vi. Feed and confirm information 
vii. Suggest benefits to confession 

1. Low-end inducements: religion conscience, do the right thing 
2. mid-term: implicit threats, chance to tell their side 
3. High-end: explicit threat or promises 
4. Concerns with false confessions 

a. Convicting the wrong people 

b. Principles of fairness 

c. Bad polices practices

5. How do we prevent false confessions 

a. Videotape recordings

b. Standards that prevent tactics 

c. Encourage good police behavior 

d. Always have lawyers there
6. Step #1- Involutnary? Was D’s will overborne? Due Process- totality of the circumstances approach to determine if voluntary: ask was D’s will overborne by:  

a. Use of physical force 

i. Confessions are not voluntary when physical force is used 

b. Lengthy interrogations

c. Deprivation of basis needs 

i. Not given food, restroom, sleep 

d. Threats of force 

i. Arizona v. Fulminante (1991) 
1. D reported step-daughter missing then police found her dead shot and sexually assaulted 
2. He went to jail in another county on an unrelated charge and became friends with an inmate who was really a police informant 
3. He told him if he wanted protection from the other inmates he would have to tell him the truth and D confessed 
a. Then later D said it was coerced when arrested for it 
b. 1st confession coerced and 2nd confession was fruits of a poisonous tree 
4. Court held it was coerced because there was a threat of physical violence which was enough to make the confession involuntary
e. Psychological pressure

i. Spano v. NY 

1. D is a citizen of Italy and got into a fight with a boxer at a bar. He got beat up and went and got a gun and shot him 
2. Then he called his friend in the police academy and told him what happened and the friend told the cops 
3. Then they got the friend to call him back and put pressure on him that his friend would be in trouble if he did not confess 
4. Foreign, uneducated, and emotionally unstable, questioned incessantly through the night 
5. Police persisted even though his attorney advised him to remain silent 
6. Police ignored request to contact his attorney 
7. D’s will was overborne and this was psychological pressure 
f. But 

i. Deception allowed 
1. Lynumn v. Illinois 

a. Police went too far in threatening to take away children 
2. Levra v. Dennis 

a. Lying to suspect about co defendant confessing is okay 
ii. Must be police coercion 
g. Age, level of education, and mental condition of suspect? 

i. Colorado v. Connelly 
1. D walked up to police and said he killed someone. Was given rights and still insisted on wanting to talk about it and wanted to use this against him
2. He was bi-polar/schizophrenic and court held that mental condition ALONE is not enough to make confession involuntary 
3. Must be some type of coercive activity 
4. Would not deter police b/c they did nothing
5. Court says involuntary confessions must involve some element of coercive police misconduct. Can consider individual characteristics, but must have coercion. C might have been coerced by his own mental behavior, but it was nothing police did. 
7. Is the voluntariness test desirable? 
a. Case-by-case method 
b. Not enough guidance for lower courts 
c. Police needed more guidance 
d. Inconsistency in courts’ decisions 
e. Custodial interrogation inherently coercive 
f. Shift from due process to 5th amendment
g. Judges frustrated with law enforcement 
h. There are still involuntary confessions today!! 
i. Due process can go outside of borders 
j. ***NOTE- Even if received Miranda rights, could still say involuntary and have it suppressed 
8. Today due process is harder to establish 

a. Deception is allowed 
b. Promises of consideration/lighter sentences 
c. Fake sympathy is okay 
d. Overstating evidence and exaggeration okay 
e. False documentary evidence 
f. Threats of force 
g. Age, level of education, and mental condition 
h. Deception
i. Standard is violence or credible threats of violence 
i. Today still always being a Due process/involuntary claim 

i. Note: very difficult to win on this. Must be really extreme emotional or physical distress- mainly force and threat of force 
ii. ***Confessions that are involuntary cannot be used at all. Whereas with Miranda, they can still be used for impeachment purposes, etc. 
9. Step #2- Miranda- The need for a Prophylactic (preventative) Approach 
a. There is an inherently coercive atmosphere of custodial interrogations 
i. So we need something more given police tactics 
ii. Court thought needed more than Due Process. Wanted a per se rule where every case would be evaluated the same. 
b. Looked at what FBI and some states had adopted 
c. Focus on role of lawyer in dissipating coercion 
d. The Miranda warnings are an absolute requisite. All persons subject to custodial interrogation, prior to questioning, must be advised of:  
i. The right to remain silent 
ii. Anything said can and will be used against D in a court of law 
iii. Right to counsel during interrogation 
iv. If cannot afford, counsel will be appointed to him prior to questioning if he so desires 
1. don’t have to say those exact words but must convey same message 
2. Waiver of rights must be voluntary, knowingly, and intelligently. 
a. Burden on police  
e. There are no other alternatives yet shown to protect one’s 5th amendment privilege 
f. Miranda v. Arizona 

i. D raped a woman and he confessed on tape 
ii. D claimed confessions were coerced. Court adopts a per se rule providing safeguards against the inherently coercive environment for those in custodial interrogation  
iii. Miranda is needed for the person who knows nothing about their rights
iv. You may waive these rights but it must be voluntary 
1. When being questioned you are isolated and you can’t talk to anyone 
2. Since we don’t want to tell police what tactics to use, just say give these rights and if they waive, then go about your way 
v. Arguments in favor of Miranda 
1. Easy to understand rule, bright line 
2. Need some way to protect 5th A. right 
3. Public education 
4. Will cut down on court’s work with clear rule 
5. Should have standard higher than just voluntariness 
6. Embracing broader view of 5th amendment 
vi. Arguments against Miranda 
1. Constitution does not require warnings
2. Justices acting like legislators 
3. Due process is enough protection 
4. There is nothing wrong with confessions 
5. Procedure won’t work b/c officers will just lie 
6. Will create more litigation about details of Miranda right 
7. CRIMINALS WILL GO FREE 
g. Congress reacted badly to Miranda and came up with 3501 that said the Miranda warnings were just a factor
i. If voluntary a confession would be admitted 
ii. But Dickerson v. US reaffirmed that Miranda is constitutionally based 
1. D was bank robber, was taken into custody. He gave confession, which seemed voluntary, but was not given Miranda. But if statute overrides Miranda, confession is admissible.

2. Court- Congress cannot trump SC bc Miranda is not only prophylactic but also constitutionally based. So embedded in routine police practice it’s part of our culture & people expect it. Court had left opportunity for states to come up w/ something better & they didn’t. 

3. Dissent- argued Miranda is not constitutionally based but was prophylactic. Rule making by court is anti-democratic.

iii. Scalia does not like Miranda 
h. Possible alternatives to Miranda? 
i. Damage suits
ii. Videotape confessions 
iii. Objective witnesses to confessions (station lawyers) 
iv. Broaden the due process standard 
v. These have not been found to be sufficient and Dickerson suggests they won’t be 
10. When are Miranda Rights required? When there is a custodial interrogation- 2 step process 
a. Custodial interrogation? 

b. Language? 

c. Waiver: 

i. If no, what should be suppressed? 

d. If suspect invoked, what right? 

i. Silence: police can come back

ii. Counsel: 14 day break 

e. Custodial- different cases have tried to define what it means to be in custody 
i. Orozco v. Texas- may be in custody even if you are in your own home
1.  See if free to leave 
ii. Oregon v. Mathiason- not every interrogation requires Miranda rights 
1. Voluntarily agreeing to interview at a police state is not a custodial interrogation 
2. Standard: Miranda warnings are required only where there has been such a restriction on a person’s freedom as to render him in custody.
3. Here- M came freely & there was no indication that his freedom to leave was restricted in any way. He was free to leave at any time & did go home at the end. 
a. Lying about the fingerprints doesn’t violate Due Process.
4. Dissent- if Miranda is really about the coercive evidence this should be
iii. Beckwith v. US- interview with IRS agent is not in custody 
iv. Minnesota v. Murphy- meeting with probation officer is NOT in custody 
v. OBJECTIVE STANDARD- would reasonable person feel free to leave? 
1. The supreme court thinks people are much more willing to stick up to police than they really are 
2. Note: A Terry Stop is NOT in custody for Miranda’s b/c it’s just a brief stop 
vi. JDB v. North Carolina (2011) 
1. He was a 7th grader suspected of stealing and they pulled him out of class and questioned him in a closed room with a bunch of adults. Basically said he could be going to jail
2. 30-40 min, with authority figures, special needs student and he confessed 
3. no arrest, however court held that he was in custody so he needed to be read his Miranda rights 
4. Age of suspect is relevant to decide whether D in custody for Miranda purposes 
5. While we want Miranda to be a bright line rule, age is something that has to be taken into account because it makes such a big difference 
6. Age will be taken into account if the officers know or should reasonably know D’s age. 
vii. Factors to decide if in “custody”  
1. Physically free to leave? 
2. Use of force? Show of guns? 
3. Informed they are free to leave? 
4. D initiating contact? 
5. Atmosphere of questioning
6. When were they placed under arrest? 
7. Experience of suspect? 
8. Age of suspect 
9. Gender?? Ethnicity?? Not yet!! 
viii. Traffic stops are not custodial, they are limited in scope and not very invasive (similar to Terry) 
1. Berkemer v. McCarty 

a. D was stopped for driving erratically and they thought he might be drunk 
b. Not told under arrest but asked if he had been drinking and then was arrested. Court held no violation, do not need to give Miranda rights during questioning at field sobriety test 
c. Ordinary traffic stop does not require Miranda rights 
i. Only if full arrest 
d. Miranda was created for coercive environment and when outside not really coercive, not the purpose of Miranda 
e. However, once arrested & put in car he was in custody & should have been given Miranda rights. B/c he wasn’t all subsequent statements were also inadmissible. 
2. A terry stop is NOT in custody for Miranda b/c it’s just a brief stop 
ix. Inmates in prison 
1. Howes v. Fields 

a. D was in custody and was taken away from general population to be questioned about a different crime, told he could leave if he wanted 
b. No Miranda rights and confessed and charged 
c. Not in custody because could of said he wanted to go back to general population at any time 
d. “custody” does not per se include questioning prison inmates on unrelated crimes 
e. depends on all factors, including whether inmate is told he is free to go back to general population 
f. Interrogation 
i. covers both express questioning and words or actions that police know are reasonably likely to elicit an incriminating response from the suspect 
ii. Rhode Island v. Innis 
1. Victim was a taxicab driver who disappeared and found dead 
2. Another was robbed and recognized D and identified him 
3. D arrested and read rights and he INVOKED his rights so the questioning should have stopped there 
4. While in car, 2 police officers start talking to each other not D about what a shame they did not find gun and how unsafe it is that it’s out there 
5. He then said he would show them where it is 
6. Held interrogation does not involve only express questioning. 
a. It covers express and any words or actions that the police know are reasonably likely to elicit an incriminating response from the suspect 
i. Offhanded comments are NOT enough 
7. Here though not b/c they kept giving rights and they did not know he would say something 
iii. Arizona v. Mauro 

1. No Miranda rights if non-police person speaks to defendant 
a. Wife spoke with D when he confessed in front of police 
b. Doesn’t cover discussions with third parties 
2. Not coercive atmosphere 
3. Police can use ploys 
iv. Illinois v. Perkins 

1. D an inmate and becomes friends with another inmate that is really an undercover cop 
2. They start talking and the cop asks questions about a previous crime and he tells him what he did 
3. Go to police and charged 
4. Court held okay b/c questioning by an undercover agent does not require Miranda rights b/c stealth officer does not create police dominated environment 
a. Not why Miranda was created, not coercive atmosphere 
v. Miranda does NOT apply to undercover activity- the coercive impact we’re worried about is not present 
11. What is required of police? 
a. Miranda Rule 
i. Before there is custodial interrogation, the defendant must be warned of his Miranda Rights 
ii. They do not have to read the right the way they are stated on the card. 
b. No magic words are required 
i. Exact language is not required to be a valid warning
ii. CA v. Prysock 

1. D was a minor accused of murder. When questioned, he was given rights, but not the exact words
2. Court held it was okay even though given in a different order. He understood them and agreed to talk 
iii. Duckworth v. Eagan  
1. D confessed to stabbing a woman and took the police to the victim 
2. When reading his rights about counsel said if and when 
3. Court held it was okay flexible in the words that have to be spoken as long as reasonably understandable then it’s okay 
4. Dissent says that average person would not have known it to mean they were entitled to a lawyer during questioning. 
iv. Florida v. Powell 
1. Police said he could have counsel but didn’t say at interrogation just at trial and court held still sufficient 
v. Doody v. Schriro 

1. Accused of monk temple killings
2. Kept D all night and asked so many questions and convoluted the rights that no one would have been able to understand 
3. Not good enough and there was a violation 
12. Remedy for Miranda violations 
a. When does an actual violation of the 5th amendment occur? 
i. Chavez v. Martinez 

1. Cannot sue for violation of Miranda rights 
2. 5th amendment violation does not technically occur until unMirandized statement is introduced in criminal case
3. we want Miranda to be a shield and not a sword 
a. small limitation to the scope of Miranda
b. Exclude the illegally obtained confession 
i. BUT 
c. Not full fruit of the poisonous tree doctrine
i. Do not automatically exclude everything that came from the Miranda violation 
1. Too high of a cost outweighs the benefit 
ii. Only unMirandized confession will be suppressed 
d. Can still use: 
i. Witnesses found through unMirandized statement (Tucker) 
1. Exclusionary rule does NOT apply 
ii. Subsequent Mirandaized statements (Elstad) 
1. Exclusionary rule doe NOT apply 
2. Exception: Unless deliberate tactic to evade Miranda (Seibert) 
iii. Physical evidence found through unMirandized statement (Patane) 
1. Exclusionary rule does NOT apply 
e. Witness found from no Miranda

i. Michigan v. Tucker 

1. Exclusionary rule does not bar witnesses found as the result of a non-mirandized statement 
2. Cost of prophylactic rule too high 
f. Subsequent Mirandized statements- may be admissible if there is proper Miranda warning given after initial Miranda violation unless it is deliberately coercive.  
i. Oregon v. Elstad

1. Stolen property and D was questioned in his home with no Miranda warnings
2. Then taken to station and given rights and confessed again 
3. Held the subsequent statement is admissible 
a. Subsequent statements may be admissible if there are proper Miranda warnings after a Miranda violation 
b. Don’t want costs of Miranda to be too high 
c. Do not want to punish when the police finally get it right 
4. Issue is are the statements continuous or separate 
a. Look at how much time between the two, the location, voluntariness, different people, coercion, 
i. Absent deliberately coercive or improper tactics in the initial statements, the next one will be okay b/c remember if they are coercive then all is out and fruit of poisonous tree doctrine applies!  
b. Effect = police will not give rights at first have D confess then give them the rights and have them repeat…tricky!!! 
ii. What if police deliberately bypassing Miranda? 

1. Missouri v. Seibert
a. D’s son died of cerebral palsy but she was afraid that they would think negligence so she had other son set house on fire 
b. But there was a 3rd son who was severely injured 
c. Officer talked to D with no Miranda warning and confessed she knew other son was there 
d. Then gave her rights, recorded her and got her to confess again 
e. Court held the second confession was inadmissible b/c it was a deliberate attempt to evade Miranda 
f. It was a continuous interrogation with not much time in between, different than Elstad 
g. There were three different approaches suggested by the court: 
i. Souter: see if one continuous rolling interrogation 
ii. Breyer: use “good faith” test to determine admissibility 
iii. Kennedy: If deliberative bypass of Miranda, then the second state should be inadmissible unless the police took some curative steps 
g. Physical Evidence found as a result of an illegal confession 
i. US v. Patane 
1. D had a restraining order against him and police thought he had a gun. So they go and try and give him Miranda but he cuts them off and says he knows his rights 
2. They question him and he told them where the gun was 
3. Was it a Miranda violation? Yes, b/c they didn’t give all the rights, even though he stopped them 
4. Should the gun (physical evidence) be suppressed? 
a. No, don’t suppress physical evidence obtained through Miranda violation 
b. Thomas refers to the 5th amendment as only referring to testimonial evidence 
c. Kennedy/O’Connor says the costs of using the rule too high 
13. Waivers of Miranda Rights 
a. Written waiver 
b. Verbal waiver
c. Implicit waiver 

i. Danger b/c it is the police’s words v. D’s words 
ii. North Carolina v. Butler (1979) 
1. D was accused of robbing and shooting a gas station worker. He was arrested and was given rights but did not sign the waiver but said he would talk to the police 
a. Thought he was outsmarting the police by talking but not signing the waiver 
2. Court held he validly and implicitly waived his rights 
a. While mere silence is not enough sometime waiver can be clearly inferred from the actions and words of the person interrogated 
b. Just need to make sure if knowing, intelligently, and voluntarily
c. Just need to understand the words of the rights and waiver but do not need to understand the consequences 
iii. Fare v. Michael C. 

1. Said look to the totality of the circumstances to determine if knowing, intelligent, and voluntary waiver 
2.  Subjective characteristics of suspect
a. age
b. experience 
c. education 
d. intelligence 
e. background, etc. 
iv. Berghuis v. Thompkins (2010) 

1. D was charged with murder and refused to sign waiver but never said anything that he was exercising his right to remain silent 
2. Then after 2.5 hours he starts to answer questions but with yes and no 
3. Court held the waiver was inferred from the fact that D started to speak 
4. If D wanted to invoke his right to remain silent he was required to say so 
5. Have to waive it unambiguously and expressly say it to invoke it 
6. If you just start answering questions then you have waived it.
7. Remaining silent is insufficient. If invoked, no negative inference 
d. Is a waiver voluntary even if police do not tell suspect that a lawyer wants to see him? 

i. Yes!
ii. Moran v. Burbine 
1. Events outside of suspect’s presence and unknown to the suspect do not make waiver involuntary 
e. Is a waiver valid even if the suspect does not know what he is suspected of doing? 

i. Yes! 

ii. Spring v. Colorado (1987) 

1. Waiver still valid even if D not told nature of crimes for which D is under suspicion 
f. Properly invoking your right to remain silent 

i. Salinas v. Texas (2013) 
1. D accused of murder and he comes voluntarily to the police station to get the gun tested
2. They ask questions with no Miranda rights but it’s okay b/c he is not in custody 
3. Then at trial, the prosecution wanted to use that silence against D and D said he invoked his 5th amendment right to remain silent 
4. Pre-custodial silence can be used against D if he does not invoke 5th A. privilege 
a. But if D asserts 5th A. right before custodial interrogations, federal law unclear whether negative inference can apply 
b. If D talks before advisement, but then stops, prosecutors can use against D 
5. Court does not decide the extent to which invocation of privilege can be used against suspect 
6. Cannot invoke at any time by staying silent 
a. Not sure you can assert your 5th A. rights when you have not been told them 
7. You get nothing unless you assert your rights but not sure you can assert them when you are not in custody
g. Additional Thoughts

i. Doyle v. Ohio (1976) 

1. Cannot draw negative inference to D remaining silent after Miranda rights 
ii. Jenkins v. Anderson (1980) 

1. Prosecutor can comment on prearrest silence if D makes up story at trial 
iii. Cal Evid. Code 913

1. No negative inference from exercise of privilege
h. What about waiver after a Defendant invokes his Miranda Rights? 
i. Depends on which right is invoked!!
1. Right to remain silent 
2. Right to counsel under 5th Amendment 
ii. Waiving Miranda rights AFTER invocation of right to remain silent 

1. Rights must be scrupulously honored
2. But, assertion of rights is NOT forever 
3. Can reinterrogate if separate warnings and D voluntarily waives 
4. Michigan v. Mosley 

a. D was arrested for robbery and he was questioned and he invoked his rights and the questioning stopped 
i. Then he was taken away and brought some time later and questioned about a different crime. He was given his rights but he did not invoke his right to remain silent and started talking and confessed 
b. Court held there was no Miranda violation b/c Miranda is not forever 
c. Look to different factors showing waiver was knowing and voluntary: 
i. 2 hour break 
ii. fresh warnings 
iii. different subject of interrogation 
iv. different identity of officers 
d. need to show it was two separate interrogations so that the second warning given and waived is valid 
i. Police can reinitiate questioning 
iii. Waiving Miranda rights after invocation of right to counsel
1. Here we are more worried about police pressure 
2. D has already expressed need for lawyer to even playing field 
3. Tougher standard to reinitiate questioning 
4. If D has invoked right to counsel, police CANNOT reinitiate interrogation unless 1) D reinitiates or 2) 14 day break in custody 
5. Edwards v. Arizona (1981) 
a. D was arrested and agreed to talk after being given rights. When he was about to make a deal, he said he wanted an attorney and they rightfully stopped the questioning 
b. Cops came back the next day and D said he did not want to talk to them but guards said he had to 
c. They played a tape of someone implicating D and he confessed b/c he thought it would help him to explain 
d. Court held there was a violation, b/c if D has invoked right to counsel, police cannot re-initiate interrogation 
i. Only D can reinitiate interrogation!!!!
1. Reaffirmed in Michigan v. Jackson (1986) 
ii. We want to narrow Edwards 
6. Do you “use up” your right to counsel by meeting with a lawyer? 
a. Minnick v. Miss (1990) 

i. D escaped from prison and killed someone and was arrested 
ii. He was given rights and talked for a bit then said he would say more once he had a lawyer and they stopped questioning 
iii. He talked to an attorney on 2 occasions and then they came back to question him again
1. He was given rights but did not sign waiver but he talked and confessed
iv. Court held still a violation and applied Edwards. Said this applies even after D has already met with lawyer 
v. Dissent (Scalia)- Edwards should not create irrebuttable presumption that waiver is invalid 
1. Too much effort to prevent confessions 
2. Virtuous for wrongdoer to admit his offense 
7. Maryland v. Shatzer (2010) 

a. D was charged with a sexual offense and when he was questioned he asked for attorney and they ceased questioning and the case was closed 
b. Then he was arrested and in prison for another crime 2 years later and his son agreed to testify against him so they went to jail to question him 
c. They gave him his Miranda rights and he waived and confessed 
i. Usually under Edwards there would be a violation BUT Edwards presumption does NOT last forever 
d. Court held no violation. Police can reinitiate interrogation after invocation of 5th A. right to counsel if 14 day “break in custody” 
i. This would include being sent back to general population in prison 
ii. Then there is sufficient time that any coercive effect on D dissipates 
e. Court never makes bright line rule but here had to give 14 days b/c sometimes courts need to do it to have an operative rule so police know how long they have to wait 
8. What is enough to invoke 5th A. right to counsel? 
a. Davis v. US (1994) 
i. D is owed money from a pool game and victim does not pay and he is found dead. 
ii. They take D into custody and give him his rights and he waives 
iii. As he is talking he says maybe I should talk to a lawyer and they ask if he wants one and he says no and keeps talking
iv. Then he says he wants one and they stop questioning him 
v. Court holds there was no violation b/c to invoke your right to counsel it must be clear, unequivocal invocation 

1. Give me a lawyer and I mean it! 
2. Quiero mi abogado 
vi. Until clear, the police can ignore and keep questioning 
vii. It is an objective inquiry. It requires some statement that can reasonably be construed to be an expression of a desire for the assistance of an attorney. 
1. Reasonable police officers in the circumstances would understand the statement to be a request 
b. People v. Couey 
i. Confession of child murderer suppressed 
ii. Asked for a lawyer 8 times 
c. People v. Sessoms 

i. Relaying dad’s advice to get a lawyer is insufficient 
d. People v. Gonzalez

i. If for anything you guys are going to charge me, I want to talk to a public defender is not an unequivocal invocation of right to counsel 
i. Summary of Invocation & Waiver 

i. Miranda was designed to advise you of your rights, not make you never speak 
ii. 5th A. has 2 rights 
1. right to remain silent 
2. right to counsel at questioning 
iii. To invoke rights 
1. Must be clear & unequivocal 
iv. To waive rights 
1. Merely speaking may be enough 
v. Once invoked 
1. 5A Silence- police can reinitiate w/ new rights after sufficient time 
a. as long as not one continuous interrogation 
2. 5A Counsel- police can only reinitiate after 14 day break in custody 
vi. Note: if you have a valid waiver, D can still invoke at ANY time. 
1. Often invocation of silence & silence happen together 
vii. 2 rights to waiver under Miranda 
1. right to self-incrimination 
2. right to an attorney 
viii. 3 types of waivers 
1. verbal 
2. written 
3. implicit 
ix. requirements 
1. must be knowing, voluntary, and intelligent 
a. not presumed from silence of accused 
b. prosecution has heavy burden of demonstrating D waiver his rights 
x. Standard: Totality of the circumstances 
1. Look at subjective characteristics of suspect: 
a. Age
b. Experience 
c. Education 
d. Intelligence 
e. Background, etc. 
2. Motivating factors do not count 
3. D doesn’t need to know his lawyer is waiting to talk to him or the charges against him 
14. Exceptions to Miranda- designed to protect the integrity of interrogation, not allow a pass of a confession b/c we do like confessions 
a. Impeachment- must be voluntary 
i. Statements obtained from suspect in violation of Miranda are admissible ONLY for impeachment purposes IF suspect chooses to testify 
ii. Harris v. NY (1971) 
1. D accused of selling drugs to an undercover cop and he confessed to police that he sold drugs but he was not Mirandized
2. Then he went on the stand and said he was not intending to sell drugs but trying to defraud and the prosecution wanted to use the unMirandized statement for impeachment purposes and court said okay
3. Not fair for them to lie so they will not get the protection of the rule if they do 
4. Makes D think twice before testifying 
5. Miranda is a shield and not a sword so cannot abuse it 
b. Emergencies/Public Safety- must be voluntary  

i. Threat of immediate danger allows police to use evidence/statements made by an un-Mirandized suspect or statements made in violation of Miranda right 
ii. NY v. Quarles (1984) 

1. Cops were patrolling and woman came and said she was just raped they saw D go into store and followed him and frisked him and found empty gun holster
2. Without giving Miranda, they asked where the gun was and he told them where in the store, D tried to suppress statement b/c Miranda violation and evidence (before Patane when this was allowed) 
3. Court held there was an emergency and public safety concern to find the gun so it was okay 
4. Threat of immediate danger (objective standard) 
a. Don’t want police to always claim emergency so objective to be a check on police 
5. O’Connor: keep out statement, but let gun in (Pre-Patane) 
6. Dissent: keep out both statement and gun  
iii. What about Boston Marathon case or terrorism? 
1. Police claim public safety in not giving bomber his rights
2. Terrorism
a. Do they per se meet public safety or exigent circumstances exception? 
b. Note: some of these may be excluded as involuntary 
c. Booking Exception- must be voluntary 
i. Routine booking questions are NOT considered interrogation 
1. Name, address, weight, birthday 
2. No Miranda warnings needed 
ii. Pennsylvania v. Muniz (1990) 

1. Drunk driver was booked and tested in the field 
2. It was okay to ask him questions with no Miranda b/c it is police administrative concerns only 
3. Not okay to ask him what year his 6th birthday was. 
4. Look to see what the primary purpose is.
6th Amendment & Confessions 

1. Once you are arrested, the adversarial system is after you and another constitutional right kicks in 
2. You have a right to counsel “in all criminal prosecutions” 

a. Right does not trigger until formal charges 

b. Look for: filing of indictment, preliminary hearing, arraignment

c. This is in addition to 5th A. Miranda rights 

d. Applies out of custody 

e. Only applies to same offense 

3. Confessions overall approach 
a. Violate due process? 
i. Voluntary, totality of the circumstances, broke D’s free will 
ii. No violation if they trick you  
1. Some deception allowed
2. Focus mainly on force and threat of force
iii. Cannot use for any purpose 
b. Violate Miranda? 
i. Custodial? 
1. Reasonable person would feel free to leave 
ii. Interrogation? 
1. Reasonably likely to elicit incriminating response? 
iii. Was there a valid waiver?/Exception? 
1. Use for impeachment 
2. Public-safety/emergencies exception 
3. Booking statement 
4. Waiver
5. No fruit of poisonous tree
6. Undercover activity 
iv. Did they go back? 
v. Remedy
1. Exclude statement 
2. No fruit of poisonous tree
3. Impeachment okay 
c. Violate 6th A. right to counsel?
i. Does 6th A. apply? 
ii. Have they been formally charged? 
iii. Was there a proper waiver of 6A rights?  
d. Why does this all matter? (policy) 
i. Alarming rate of false confessions 
ii. Vulnerability to false confessions for disabled defendants
iii. Using lawyers to even the playing field 
4. 6A Violation Analysis 

a. Was there a formal arraignment? 

i. Indictment, preliminary hearing, arraignment 

b. Was there a deliberate eliciting of info? 

c. D can waive his 6th A. Right

i. Knowingly and intelligent waiver 

ii. Police can initiate even if D has been appointed 6th A. counsel (Montejo) 

d. Is it the same or different offense? 

i. No requirement of custody 

5. 6th Amendment Right to Counsel (as applied to confessions) 

a. Massiah v. US (1964) 
i. D was accused of bringing drugs from South America to the US on a navy ship. He was formally charged, got a lawyer, and released on bail. His helper worked with the police and put a wire in his car while he went to talk to D
ii. D made some incriminating statements and P wanted to use it against him in court 

iii. Was there a 4th A. violation in listening? No b/c it was Colson’s car, D had no reasonable expectation of privacy 
iv. Was there a 5th A. violation? No, not in custody and D does not know he is being questioned as part of an investigation. No coercive power, no Miranda needed 
v. Was there a 6th A. violation? Yes, 6th A. prohibits police or informants from deliberately eliciting incriminating statements without getting waiver 
1. They went around his right to have a lawyer 

a. A lawyer cannot protect his client if they go around him and get to his client. 

b. You can keep investigating, but have to play by the rules 

2. Court does not explain analysis, just says b/c I said so 

3. Doesn’t matter whether D in or out of custody 

4. Only applies to questioning regarding specific offense 

b. Escobedo v. Illinois (1964) 
i. Same year as Massiah, Pre-Miranda

ii. He was not charged and asked for a lawyer but was not given one. 
iii. Court held there was a 6th A. violation 

iv. Tried to use 6th A. to protect questioning of D’s 

v. Only lasted 2 years and this was overruled 

vi. Court abandons 6th A. approach for interrogations before formal charges are brought; adopts Miranda instead 

c. Brewer v. Williams

i. 10 year old girl was kidnapped and a boy saw D carry the body out to his car

ii. They found him in another city and he was arrested and arraigned there, was given a temporary attorney there and said he will not talk 

iii. His regular attorney was in another city and they were to transport him back and no one was to talk to him 
iv. While coming back, they gave the Christian burial speech and he told them where the body was 
v. Court says there was a violation of his 6th A. rights 
vi. 6th A. prohibits officers from deliberately eliciting information in absence of counsel once formal charges are filed 

1. does not matter he did not ask for a lawyer. For the 6th A. you do not have to ask for a lawyer b/c it is an automatic right b/c the state has started a case against you. 
6. Miranda Rights v. Massiah Rights 

a. Miranda

i. Only for custodial interrogations 

ii. Applies before and after formal charges 

iii. Based upon 5th A. 

b. Massiah 

i. Custody irrelevant 
ii. 6th A. right automatically applies after formal charges 

iii. prohibits deliberately eliciting statements without counsel 

7. *6th Amendment Right to counsel is offense specific 

a. Note- Miranda prohibits any interrogation without warning
b. 6th A. prohibits questioning on formally charged offense 

i. can still use to impeach 

c. McNeil v. Wisconsin 

i. 6th A. rights is offense specific 
ii. can elicit information regarding different offense, and there will be no 6th A. violation 

1. Miranda protects you from being questioned about different crimes, but you have to be in custody for that right to apply 

iii. D charged with robbery and asserted right to counsel and then questioned about murder. 

d. Texas v. Cobb
i. Owings’ house was burglarized and his wife and daughter were missing. 
ii. They suspected D and he denied it. He was later arrested on an unrelated charge and was questioned again and he confessed to the burglary but not the murder 
iii. He was released and living with dad and then the dad called and said he son confessed to the whole thing 
iv. D was arrested for murder, given Miranda, and he confessed 

v. D claims 6th A. violation b/c should not have been questioned once formally charged 

vi. Court says different offense did not violate his 6th A. rights 
1. 6th A. cannot be invoked once for all future prosecutions 

2. police can question about different offenses 

vii. Different offense is decided by Blockburger (separate elements test) 

1. Use elements of the crime to determine if it is the same or different offense 
2. Do not look at conduct 

3. Ask whether each statutory provision requires proof of a fact which the other does not 

a. Ex- crime 1 (burglary) requires proof of elements X, Y, & Z & crime 2 (murder) requires proof of elements X, Y, & Q (separate offenses) 

b. Rare that you will have the same offense b/c the 2 offenses need exactly the same elements 

8. Waivers and 6th Amendment Right to Counsel 
a. Methods of waiving 6th A. 
i. D’s attorney states D is waiving right to counsel 
ii. D initiates communication with police 
iii. D waives right to counsel himself 
b. Michigan v. Jackson (1986) 

i. D requested counsel at arraignment 

ii. No valid waiver if it is police initiated 

1. Once you have a lawyer, you will call them, they cannot call you 

iii. Adopts Edwards Rule 
c. Montejo v. Louisiana (2009)

i. OVERRULED MICHIGAN V. JACKSON 
ii. D was accused of murder in a botched robbery 
iii. He was arrested and waived Miranda and confessed
iv. Then arraigned and was appointed an attorney and the police went back and asked him about where the weapon was and they took him and he wrote a letter of apology to the widow
1. P wanted to use the letter against him 
v. Attorney was furious about what happened 
vi. Court held no 6th Amendment violation even though he was questioned about the very crime he was charged for 
vii. D is not off limits just because counsel appointed at 72 hour hearing 
1. D may waive 6th A. right and court does not presume waivers are invalid just b/c you have been appointed a lawyer 
viii. Not the same type of invocation as Edwards 
ix. Miranda waiver can cover both 5th A. and 6th A. waiver so be careful when you waive!!!! 
1. Scalia likes this says you have too much protection…Scalia hated Edwards!! 
x. To get 6th A. waiver, have to do Miranda b/c they are in custody and being interrogated 
xi. 6th A. automatically gives you a right to a lawyer, how do you waive?
1. Majority- can waive regardless as long as voluntary, no added protection of the stay away rule needed
2. Dissent- waive only with lawyer, D’s need this added protection! 
xii. D’s lawyers will want on the record to say their client cannot make a voluntary waiver 
xiii. Dissent- there is a lot at risk and there should be a stay-away until there is a lawyer
1. There is some inherent coercion and a high number of false confessions and since they are charged they may be more panicked they may say something that is not true 
9. Jailhouse Snitches 
a. What is deliberately eliciting information? 
i. US v. Henry

1. D was arrested and there was an informant in jail and he was told do not ask D questions but of course he did 
2. He was paid on a contingency so if she did not get information he did not get any money. 
3. Started talking to D asked questions and got information 
4. Court held 6th A. violation because a jailhouse snitch cannot initiate conversation or ask questions 
5. they deliberately elicited incriminating statements from Henry within Massiah meaning (does not have to be an interrogation) 
a. while could be argued that this was not deliberate but only negligent, the court held a broad meaning of the word deliberate 
ii. Kulhmann v. Wilson 

1. Accused of robbery and murder and he was in jail and overlooked crime scene. Informant was told not to ask anything and he did not, D just could not keep his mouth shut 
2. Court held no violation, jailhouse snitch can “keep his ears” open 
3. Tell your client: Shut up! Don’t talk to anyone! 
10. What is the remedy for a 6th A. violation? 
a. Statements in violation of Miranda 
i. Impeachment (Harris) 
b. Statements in violation of 6th A.
i. Impeachment (Ventris, 2009) 
c. Involuntary Statements 
i. No Impeachment!!! 
Privilege Against Self-Incrimination in other Contexts

1. Requirements for privilege against self-incrimination to apply 
a. Only individuals can invoke it not corporations 
b. Testimonial evidence only, does not apply to physical evidence 
i. Thought and communication 
c. Must be compulsion 
d. Must be possibility of incrimination 
2. What is protected? 
a. Testimonial Evidence only! 
i. Schmerber v. US 
1. Arrested for DUI and was hurt so taken to hospital and police ordered blood test to check level and D refused. Police said do it anyways and the doctors did
2. Says violated 5th A. because he did not consent, court held no violation 
3. Only applies to testimonial and this was not making a statement 
4. Not part of your thought process 
a. Only when you are required to speak/think 
b. Sometimes handwriting can violate if you have to think how to spell something 
ii. Does not include: 
1. Fingerprints
2. Photos
3. DNA
4. Line-up 
5. Hair 
b. Compelled 
i. Cannot be compelled to testify- right not to be a witness against yourself 
1. Applies at: trial, grand jury, forfeiture proceedings, depositions, production of documents (the documents themselves are not protected- but making you give them over would be) 
ii. Includes adverse inferences (not allowed from invoking 5th A. in criminal cases) 
1. At trial (Griffin)- prosecution cannot comment on exercise of right
2. At Sentencing (Mitchell) 
iii. Hard choices do not equal compulsion (McKune v. Lile) 
1. Loss of benefit is not compulsion 
2. Torture or adverse inferences is compulsion 
a. McKune v. Lile- prisoner wanted to get into a rehabilitative program, but to do so he had to incriminate himself for any prior acts, even if he hadn’t been tried for them.
i. Court- this is just a loss of benefit- not enough for compulsion
iv. **Civil Cases**- negative inferences CAN be drawn in civil cases. You can assert the 5th A. anywhere you want, question is what are the consequences- only in criminal cases can it not be used against you. 
c. Possibility of Incrimination 
i. Possibility of social stigma? No protection 
ii. Possibility of civil liability? No protection 
iii. Possibility of criminal liability? Yes protection 
1. Can assert during grand jury, civil or criminal case 
d. Hiibel Revisited 

i. Did requirement that Hiibel identify himself violate the 5th Amendment? 
1. No, not particularly incriminating 
a. But could make the argument 
e. When may government require production of documents? 
i. Personal Right (Fisher) 
1. Fisher v. US 

a. Interviewed taxpayers for tax evasion 
b. IRS served summons to attorney’s for their client’s cases and clients said it violated their 5th A. 
c. Court held no privilege and no violation documents must be handed over 
d. Documents are NOT protected under the 5th A. 
e. Is the action of producing violative of the 5th?
i. If asking the client to produce then yes because they are compelling him 
1. They will use my action of handing over against me 
ii. But not the same worry with asking lawyer to do it 
ii. Only the person it will incriminate 
iii. Cannot protect 3rd party’s right- so a lawyer (third party may NOT assert another person’s 5th A. right) 
iv. Documents 
1. No 5th A. right in document itself but D’s production is protected (gets use immunity for production) 
2. 5th A. right to production 
3. Immunity can override 5th A. right b/c will not be used against you 
a. Transactional immunity (D likes this) 
i. Protection against future prosecution 
ii. Prosecution cannot charge you with this at all. They do not have to give this.  
b. Use immunity 

i. Protection against use of evidence or evidence derived from it in future prosecution 
ii. They just cannot show it came from you can have witnesses or fingerprints to show it is yours without saying how they got it (they got it from you) but can still prosecute you. 
iii. Get this by court order and then you have to testify no choice
iv. Kastigar

1. D was going to be ordered to testify and wanted to assert 5th A. rights 
2. When you have immunity you have no right but worried about tainted by immunized testimony 
3. Government can compel you to produce evidence by granting immunity but that only protects you against your self-incriminating statements – they can still charge you.
4. Prosecution can’t identify that YOU produced the evidence, nothing you said or anything that leads to that will be used against you.
c. There is power to take away one’s 5th A. rights…immunity!! 
i. Won’t be prosecuted 
ii. Won’t be used against you 
iii. Prosecution has the burden to show it has not led to any other witnesses or evidence 
d. Immunity 
i. Overrides 5th A. 
ii. Comes through statutory compulsion order 
iii. If testimony is immunized, any evidence derived from it also immunized 
iv. Includes identifying documents for production 
e. Hypo- Which violates the 5th A? 
i. A. saliva  - not testimonial – no violation

ii. Fingerprint – not testimonial – no violation

iii. To identify whether HK on receipts are her initials- YES

1. What if they ask for all documents that might identify her writing – YES

a. She is being asked to go through & identify documents that will say here – this is how I write my initials.

2. But they can take handwriting exemplars.

iv. To pose for photograph – not testimonial – no violation.
Identification Procedures- Eyewitnesses 
Types of Identification 
1. Show-up- When D is brought into a room-highly suggestive 
2. Line-up- you see suspects they don’t see you  

3. Individual Pictures

4. Photospread- Several photos shown to witness 
5. In-court Identification- person to person 
Problems with Eyewitness Identifications 

1. 75% of wrongful convictions involve eyewitness identifications 
2. No correlation between eyewitness confidence and accuracy
3. Cross-racial identification particularly unreliable 
4. Passage of time
5. Subtle ways to influence identifications 
6. Bad ID’s can be due to

a. Stress

b. Brief opportunity to observe 
c. Suggestiveness of ID procedure 

d. Police feedback 

e. Problems with cross-racial identification 

Rights Protecting Against Bad Identifications 

1. Sixth Amendment 
a. You do NOT have this right UNTIL you are charged. Police must tell counsel about line-up or show-up. All others, no right for counsel to be there (photospread, etc). 
2. Right to Counsel (6th A.) for line-ups 
a. Limited by stage of proceeding 

b. Limited by type of ID

i. Don’t have this right until you are charged 

c. Remedy- per se exclusion of out of court ID; allow in court ID if not tainted 

d. Wade-Gilbert Rule (1967) 

i. D entitled to counsel for post-indictment line-ups 
ii. In court-ID suppressed unless independent source for ID (Wade) 

1. In-court ID permitted if prosecution shows untainted 

iii. Out-of-court ID suppressed per se (Gilbert) 

1. If not counsel, out of court ID suppressed 

iv. Rule only applies to in-person identification 

v. Rule does NOT apply to photographic identifications 

vi. Rule does NOT apply to pre-formal charges in-person identifications 

e. US v. Wade
i. Bank robbery in Texas and the employees were the only witnesses 
ii. D was arrested some time later (snitch) and he was formally charged and appointed counsel (6th A. applies) 
iii. 15 days later the cops did a line-up (made them act like the perpetrator) and D was in there but not his counsel 
iv. Employee’s ID’d D
v. Court held the line-up did not violate the 5th A. privilege against self-incrimination b/c it was not testimonial did not have a thought process 
vi. BUT court held there was a 6th A. violation (this was as adversarial as you get) 
vii. Lawyer should have been notified- worried about police suggestiveness 
1. Observe how witnesses acted, how they made ID 
viii. Prosecution said don’t want the out of court ID but the in-court ID and court said to allow that have to show it came from an independent source and free from the taint of the out of court ID so remanded for those factual findings 
1. Uses the exclusionary standard (Wong Sun) 
2. How much could they observe the person 
3. Mistakes before 
4. Have to show they are not simply just repeating their out of court ID 
f. Gilbert

i. A line-up without a lawyer is out per-se! The out of court ID will be suppressed no matter what 
g. Limits on 6th A. Right 

i. No right to counsel in pre-indictment line-up (Kirby) 
ii. Kirby v. Illinois
1. Man was robbed and his SS card and travelers checks were missing 
2. They pulled D over and found the stuff and didn’t believe his lie of winning it at a poker game and he was arrested 
3. Brought the victim in and had them sit one-on-one for ID 
4. Since it was pre-indictment should the right to counsel for line-up apply? 
a. Court held no b/c not formal charges against you 
b. The adversarial process has not begun so no rights here 
c. Dissent- this is as adversarial as you can get 
iii. No right to counsel for photo identifications (US v. Ash) (post-indictment) 
1. Bank robbery and informant ID’d D. Before charges showed witnesses pics and they were all the same and they ID’d D and he was arrested 
2. Then they showed it to them again after charges but before trial to prep and D says that his lawyer should have been there 
3. Court said no b/c D was not there okay. They have a right to prepare for trial and it does not mean that D and his counsel need to be there at every step of the way (applies to single and photo spread) 
iv. *Note- if overly suggestive IDs, must argue due process violation 
3. Due Process (5th A. & 14th A.)- Available for ALL ID’s either before or after charges this can be raised 
a. Applies to: 

i. Pre-formal charge IDs

ii. Photographic IDs 

iii. Even if counsel present 

b. Step #1: were ID procedures unnecessarily suggestive? 
i. How suggestive was the procedure? 

ii. Was it necessary to have a suggestive ID procedure? 

c. Step #2: nonetheless is the ID reliable enough to use? (Manson) 
i. Witness’s opportunity to view at time of the crime 

ii. Degree of attention 

iii. Accuracy and detail of description 

iv. Level of certainty 

v. Length of time from crime to identification 

d. Remedy- not excludable if reliable; goes to weight of evidence 
e. Undue suggestiveness (totality of the circumstances) 
i. Were ID procedures impermissibly suggestive? 

ii. Stovall v. Denno (1967) 

1. There was a robbery and husband was killed but wife survived critically injured in the hospital. While there, they take D into the room and he is the only Black man there 
2. Asked if this was the person that did this to her and she said yes
a. No formal charges so no 6th A. violation to attorney 

3. Court held that Gilbert and Wade are not retroactive but that D can instead make a due process challenge 

4. The standard for due process is unnecessarily suggestive 
a. Not here b/c there was a necessity she could die and we need ID 
b. It was fair enough under the circumstances, seems like a case-by- case analysis 

5. Look at the totality of the circumstances and they conviction was affirmed 

f. Totality of the circumstances  

i. Court has only found due process violation one time

ii. Foster v. CA (1969) 

1. Rare finding of due process violation 
2. Bank robbery and one person involved implicated D. did a line-up and witness was not sure then did a 2nd line-up and D was the only repeat person and still said was not sure 

a. D was the only one to wear the leather jacket that was used and witness talked to D and finally ID’d him 

3. Court held due process violation, made D a target and it was not necessary to be so suggestive 

a. No rush in time, could of done it right 

b. There was extreme suggestiveness and no good reason 

c. Kept showing IDs until victim “got it right” 

4. Dissent- let the jurors decide and not us 

iii. Simmons v. US (1968) 

1. Suggestive ID’s still admissible if sufficiently RELIABLE! 
2. Robbery and someone saw D get into getaway car and it belonged to his family member 

3. They searched the house and found things from the robbery then got family pics of D and showed that to the witnesses 

4. Court held it was okay even though suggestive and unnecessary if it is reliable 

a. Needed swift determination 

5. Can alleviate the danger during cross-examination 

6. ID’s were reliable 

a. All witnesses identified D at trial 

b. 5 minutes to view robber, memory fresh

c. they did not wear masks 

d. suspect was at large we need him 

e. witnesses were alone during the ID

f. witnesses did not identify any other suspect 

7. the problem with this is that the key factor is reliability which is asking did we get it right? 

a. Problem is that we are assuming he is guilty so it makes our methods ok
iv. Neil v. Biggers (1972) 
1. Woman was raped and taken to police station she couldn’t ID him in pics and then he was brought to station and she was able to ID him 
2. Show-up okay, she had an opportunity to view the suspect 
3. Had a high degree of attention, she was with him for some time and given the crime had to have had a good look, suggestive but not unnecessarily  
g. Even if unduly suggestive, if reliable we will let it in 
i. Factors for deciding reliability (even if unduly suggestive, if reliable okay) 
1. Adopted in Manson v. Brathwaite (undercover officer made drug deal and ID D later at police station) 
a. V’s opportunity to view suspect 
b. Detailed ID 
c. Level of certainty 
d. Length of time since confrontation 
e. Totality of the circumstances 
h. When does process apply? 
i. Perry v. New Hampshire 
1. There was an attempted car robbery and they stopped D in the parking lot 
2. The only witness was a woman in her apartment building above the parking lot
3. When the police asked to describe him it was hard then she pointed out of the window and said it’s the guy that your officers have 
4. D said it was suggestive. Court held that a due process analysis only applies of suggestive circumstances are arranged by the police
5. Here she created it and not the police. 
6. Purpose of the rule is to deter police misconduct and there was none here 
Right to Counsel 
6th A- in all criminal prosecutions, the accused shall enjoy the right….to have the assistance of counsel for his defense. 

Accused is the one that has formal charges brought 

1. Development of the right to counsel 

a. Due process theory 

i. Powell v. Alabama

ii. Betts 

iii. Case-by-case 

iv. Guarantee fair trial 

b. 6th A. theory 

i. Gideon v. Wainwright 

1. Committed a break in of a pool hall and asked to be appointed a lawyer but was denied because that only happened for capital cases

2. Represented himself and was convicted 

3. Court held that this is a fundamental right and applied it to the states 

4. Overrules Betts v. Brady 

5. Right to appointed counsel 

6. “Lawyers are necessities, not luxuries” 

7. this is the only constitutional right held to be retroactive….very important!! 

8. It is a matter of equality. It is not a fair system if only those that can afford it get a lawyer. 
2. When does right to counsel trigger? 

a. Critical Stage

i. Post charges line-up, preliminary hearings, arraignments, interrogations after formal charges 
ii. Sentencing 

iii. Appeals of right 

iv. NOT: 

1. Civil cases 

2. Habeas proceedings 

3. Parole or probation hearings 

b. “In all criminal prosecutions” Scope of the right to counsel 
i. Hamilton said when you are up for the death penalty 
ii. Gideon said for felonies 

iii. Argersinger said for misdemeanors with jail time 

iv. Scott said NOT for misdemeanors with no jail time 

v. *does not matter if they do not actually sentence you to jail time but if not seeking jail at all, you do not get a lawyer 
vi. only if you actually get incarceration- problem b/c won’t know until after 

3. Right to “Effective Assistance” of Counsel 

a. Strickland standard (1984) two questions to ask. Was there” 
i. Specific errors? 


1. Below professional level of representation 

2. Defer to strategic decisions 

3. Counsel’s performance may be affected by D’s actions 
4. Not enough to show attorney did not like D or that another lawyer would have done better

a. In this situation, was it below competency? 

ii. Prejudice? 

1. Generally, not presumed

2. “reasonable probability that but for error the outcome would have been different” 

b. Strickland v. Washington 
i. D committed three murders and attorney was appointed and D kept doing things that were against the attorney’s advice 
ii. Attorney did not bring up character witnesses or speak with family 
iii. Did not work and he was convicted to death 
iv. D said ineffective, court held no, he was effective 
v. Court chose this case to show how hard of a standard it is to prove you had ineffective counsel 
c. Are there any per se violations where held to be ineffective counsel?  (Cronic v. US) 
i. No counsel 
ii. State interference with counsel 
iii. Counsel with conflict 
iv. Counsel who does nothing 
d. Florida v. Nixon 
i. D committed murder and he confessed so to try and get the death penalty off the table attorney admitted guilt to get mercy of jury 
ii. Did not work and D was convicted to death 
iii. Was this ineffective counsel? 
1. No, there is great deference to trial lawyer’s strategy 
2. Strategy depends on facts and circumstances of case
3. No set rules, but ABA standards are a good guide 
4. When else does the 6th A. right apply? 
a. Missouri v. Frye/Lafler v. Cooper (2012) 
i. 6th A. applies to plea bargaining 
ii. right to effective assistance of counsel for plea bargaining (b/c so many D’s plead out and never get to trial) 
1. advise D of offer
2. give D proper advice to evaluate offer 
b. Rompilla v. Beard 

i. Right to adequate investigation 
c. Nix v. White 

i. No right to lawyer who will lie 
d. No right to select appointed lawyer, but can generally select retained lawyer 
e. Ake v. Oklahoma

i. Right to expert assistance
Right of Self-Representation 

1. Faretta v. CA
a. D wanted to represent himself b/c said public defender was too busy and even got asked questions by judge and did well but court said no 

b. Then supreme court held D has a right to self-representation 

c. Must be knowing and voluntary waiver and no right to disrupt proceedings 

d. Colloquy with defendant, D will bear the consequences of how he does so it’s okay 
2. Indiana v. Edwards 

a. Limits on right of self-representation 
b. Higher competency standard to represent self than go to trial 

3. Enemy Combatants 

a. Right to counsel is so fundamental that even enemy combatants have it 

b. Essential building block of right to fair proceeding
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