CRIM PRO OUTLINE
CH 1:  INTRO TO CRIM PRO
· Significance: Why Does Crim Pro Matter?
· Scottsboro- 2 white girls accused a group of black boys of raping them on a train to AL. 9 boys were facing death. Judge initially appointed all the lawyers in town but none of them did anything. They finally got Roddy, from TN, who had 6 hours to prepare.
· Holding- defendants denied due process of law and equal protection in contravention of the Fourteenth Amendment. They were not given a fair trial, they were denied the right of counsel and were tried before a biased jury.
· Social Value – people will utilize mob violence absent a trustworthy system. Human system/if there are biases in the system then that will show in the system. 
· Fairness – people want the system to produce correct results 
· Constitution – system that violates Due Process of some people threatens rights of all 
· GOALS: 
· Want to get the right results
· Fair Process (race/money/time)
· Challenges of having a fair trial – societal pressures, local biases, embedded racism, who holds the power, finances, media
· Sources of Law
· Federal Constitution – minimum protection 
· Barron v. Baltimore (overruled) – Bill of Rights not applicable to States 
· Selective Incorporation – 14th amendment incorporates rights fundamental to American system of justice and idea of ordered liberty. The following are incorporated:
· 4th amendment right against unreasonable searches and seizures (Wolf v. Colo.)
· 5th amendment 
· Right against double jeopardy
· Right against self-incrimination 
· Not right to a grand jury 
· 6th amendment 
· Right to counsel (Gideon v. Wainwright)
· Right to jury trials for serious criminal charges (Duncan v. La.)
· We use selective incorporation bc of Federalism. Who are the feds to tell the states how to run their criminal justice systems? Unless the court’s says it’s fundamental, the states decide. 
· 14th amendment Due Process 
· Claim that government violated general Due Process excluded if specific amendment in Bill of Right addresses the issue 
· Initially:  SC held that Bill of Rights didn’t apply to states (Barron)
· 14th Amd incorporated after Civil War – first step in piecemeal app of Bill of Rights using Incorporation doctrine.
· 1st Amendment was the 1st to be incorporated
· 6th Amd incorporated
· Duncan v. LA (1968)-Warren is Chief Justice– battery: 2 years max- but gets 60 days in prison--6th Amd right to jury trial held - applied to state court, state law had prevented right to jury trial for crimes punishable by less than 6 months. 
· SC held that 6A right to jury trial was a fundamental right- 6A has rights SO fundamental that the states have to use it! Get a right to trial by jury- movement to provide more rights.
· Concurrence argued that ALL of Bill of Rights should be incorporated, not piece by piece. 
· All rights are currently incorporated except for:
· 2nd Amd – right to bear arms 
· Note: this was recently incorporated – McDonald v. Chicago (2010) 
· 3rd Amd – right not to quarter soldiers (no case)
· 5th Amd – no right to grand jury
· 7th Amd – no right to jury in civil cases
· 8th Amd – no rule against excessive fines
· Unless the state gives you more rights then you are usually held to the standard of the federal Amend. – generally apply word for word. 
· If you have this right under the incorporation doctrine—can you get more rights that aren’t recognized by the Supreme Court? NO. If the SC has already interpreted what the 4th Amen right means then the states cant RE-interpret the right.
· State Law: can heighten the minimum protection but cannot diminish.
· Federal & State Statutes
· Retroactivity 
· General Rule: new constitutional rights are NOT retroactive and only apply to
· Person who challenges old rule of law always receives benefit of new rule
· Person whose case is on direct appeal always gets benefit of new rule of law 
· except for Habeas
· Caveat – Davis – did not give benefit of new Gant rule when Davis was on direct appeal – for now consider this an aberration. 
· Government has an interest in finality & comity (costs)
· Exception:
· 1. Narrows the government’s power to punish – substantive rights
· should have never been considered a crime in the first place (Lawrence v. TX)
· 2. “Watershed rule”: procedure (very narrow) – rule which addresses fundamental fairness. only one case: Giddeon (right to counsel)
· Rule must be necessary to prevent an impermissibly large risk of an inaccurate conviction; or
· Rule must alter our understanding of the bedrock procedural elements essential to the fairness of a proceeding
· E.g. Gideon v. Wainwright- est. right to counsel – everyone got it.
· Schriro v. Summerlin– Summerlin felt his constitutional rights were violated bc under a USSC decision it was held you have a right for a jury to decide if you’re getting the death penalty. (Habeas Case- can tell bc name is Schriro is the NAME of the warden- whoever is physically holding them in custody)
· Held: decisions are not retroactive for habeas cases. No new trial. 
· Dissent: uniformity, not expensive, state’s conscious, heinousness of death, not FAIR, must be judge by society’s conscious- 
· Process and Players 
· Crime  Investigation  Arrest  
· Police may to ignore crime, issue warning to person, or investigate crime with or without a subsequent arrest (2 ways: 1.) crime is committed and they do an investigation then makes the arrest (white collar crime), 2.) crime, get a complaint, gives the judge an opp to look over the paperwork to see if there is a legit paperwork (Gerstein Review)—paperwork to read over the affidavit that happens w/in 48hrs of the arrest. 
· What laws govern police behavior? Fed Cons/State Cons/Statutes/Agency regs 
· Police investigation may include witness interviews, searches and seizures, evidence analysis, and surveillance
· Police may arrest suspect through service of summons or booking process
· Magistrates must check investigative power of police by independent evaluation of warrants and summons
· Complaint  First Appearance 
· Prosecutor (local—DA, state--attorney general or federal AUSA—U.S versus) may choose to drop charges or prosecute case against person 
· Magistrate must check accusatorial power of prosecutor by advising D of the charges by providing D with copy of Complaint, appointing an attorney, and setting bail 
· Indictment/Preliminary Hearing
· Grand Jury –(23 people from the community to decide whether to bring charges) prosecutor presents law to laity to prove government has probable cause to believe person guilty of charged offense. Indictment (formal charge) comes from GJ.
· Preliminary Hearing – Used by the state.  Prosecutor and defense counsel present evidence to judge to determine if government has probable cause to believe person guilty of charged offense (often based on hearsay)  (Called: INFORMATION not indictment)
· Arraignment  Plea Bargaining  Pre-Trial Motions 
· Suspect must plead guilty or not guilty/told of charges/told of rights/argue bail 
· Trial judge must set trial date / rule of discovery motions/ suppression hearings/ sentencing
· Defense counsel must protect the interests of his client by negotiating lesser sentence, researching arrest and charges, and conducting discovery of evidence 
· % of cases go to trial: 10% (what percentage do prosecutors win:95%), percentage of crime actually prosecuted: 2% -- 90% plea bargaining
· Trial  Sentencing  Appeal Habeas Corpus Challenge
· Victim only has witness role in the criminal prosecution. Don’t get to decide which charges are brought b/c the crime is against society.
· Trial judge must suppress evidence that violates investigative Due Process
· Jury must convict or acquit D by applying law to the evidence with consideration of community values 
· Public wants a vindication of their rights after crime harms society 
· Jurors: fact-finders that represent the community to decide guilt or innocence 
· Corrections officials: store people away from us- supervising D’s incarceration or release on parole or probation
· Media: ratings
· Public: get justice at the cheapest price—everything costs MONEY!  
· Appeal  Habeas
· D has a right to an initial appeal to an intermediate court. Unless otherwise by statute, D doesn’t have the right to review by the highest court
· Appellate judge must check judicial power of trial judge by reviewing case for abuse of procedural and substantive Due Process – what standards was evidence was admitted by? 
· Habeas- suits that allege D is being held unconstitutionally. This is a civil suit.
CH 2: Searches & Seizures
· Right Against Search and Seizure
· Exam Organization 
· 1. Is government action a search/arrest?
· 2. Do officers have probable cause?
· 3. Do officers have a valid warrant?
· 4. Can search/arrest fall under warrant exception?
· 4th Amendment – "The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized."
· Warrant Presumption 
· Search or seizure presumed reasonable when executed with a Warrant upon proof of probable cause . Search or seizure presumed unreasonable without a Warrant unless government can prove reasonableness 
· Rationale: in England, could get general warrants to search everyone in the class/town etc.
· People – Who’s conduct is protected?
· U.S. citizens 
· Legal U.S. residents (aliens) 
· Illegal U.S. residents- the SC hasn’t decided if this applies to ILLEGAL aliens- so far, the gov hasn’t contested it
· Not U.S. citizens in foreign countries- U.S police go into an American’s vacation home in Mexico and enter w/o a warrant, it’s OK!- U.S v Verdugo-Urquidez- 4th amendment only applies to searches inside the US- does not apply to searches outside the US, even if conducted by US law enforcement
· Not non-residents in foreign countries
· Government Action (Who’s conduct is covered?) 
· 4th Amend only applied to Government actors (including fed employers)
· 4th amendment only protects against search and seizure by agents of federal or state governments (Burdoe v. McDowell)
· 4A does NOT apply to searches by private individuals unless they are working for the government:
· Government regulation mandates search and seizure 
· Government agent explicitly or implicitly requests search and seizure
· Private actor generally working at the behest of government 
· Private actor committed search and seizure under a belief that his acts were requested by government, whose agent should have known his conduct would create that belief 
SEARCHES & SEIZURES
· TWO APPROACHES:
· Searches need to be reasonable and if there is a warrant it must be based on probable cause
· Presumption that searched must have a warrant to be reasonable but there will be exceptions
· (Step 1) What is a search?
· Old Law- Olmstead (1928)- must be a physical intrusion, eavesdropping not a search bec no physical trespass 
· Katz v United States (1967-Warren) - Katz talking in phone booth and was going to conduct gambling over state lines – FBI listening with electronic surveillance
· Court held: Electronic Surveillance IS a search (J. Stewart: 4A protects people’s privacy not places + right to have a judge decide about getting a warrant) No standard given.
· Govt’s listening violated privacy upon which he justifiably relied using phone booth
· Gov’t argues- police were relying on the old rule. They probly had enough probable cause & a judge would have issues the warrant - but not enough, we have safeguards in place. Judges (not cops) decide who gets a search warrant.
· Applying; all going to be defined by SUBJECTIVE expectation of privacy- he closed the door to the phone booth
· **Harlan Concurrence: gives us the TEST**
· 1. Whether person has exhibited an actual subjective expectation of privacy 
· (renting hotel room w/someone else’s credit card, you don’t have an expectation of privacy in something that is not legally yours!)
· 2. Whether expectation is one that society is prepared to recognize as reasonable
· USSC decides this – once they say you don’t have a reasonable expectation of privacy, the only thing that can protect you is legislative action.
· What if you’re talking loud? If the public can hear you, so can the police.
·  (Under this standard: different places you have different expectations of privacy, but just a factor; whereas, under Olmstead, it was THE test.)
· NEW TEST AFTER US v. JONES
· 1. Whether the person has a subjective expectation of privacy & whether that expectation is reasonable?
· 2. Was there a trespass on the home, person, papers, or effects?
· Searches v. Non Searches (part of step 1 – was it a search- what constitutes a search?)
· Open Fields- 
· Hester v US- open fields did not constitute a search
· Oliver v U.S – Police jumped the fence onto P’s property, passed the no trespass sign & found a field of pot over a mile from his house. They didn’t have a warrant or PC. 
· Held: no reasonable expectation of privacy in open field – not a search so don’t need any suspicion @ all. There is a subjective expectation but society doesn’t accept it as reasonable. 
· Curtilage- but there IS an EOP in curtilage - immediate area surrounding the home. Protected as an extension of privacy of home where you carry on intimate family activity. How far it extends is unclear.
· Dissent-Marshall- Says the court is following the old way of thinking – property – by basing the decision on land. There is an expectation of privacy here.  Problem w/ this new standard is police will have to decide where curtilage ends & ‘open field’ begins 
· United States v. Dunn – Feds got a tip that a guy was ordering materials to make drugs so they started tracking it. He was keeping it in a barn on his property that was enclosed by a fence. Had to bypass several fences to get to it. The barn was about 50 yards from the house & none of the fences were immediately surrounding it. 
· Issue: what is curtilage v. open field? Whether the search is legal depends on whether the barn is in the curtilage or open field
· Factors:
· 1. Proximity of area claimed to be curtilage to home? 50yards
· 2. Within an enclosure surrounding the home? Within the picket fence-
· 3. Nature of use to which area is put?
·  If you are smart meth maker, put Jacuzzis around your barn
· 4. Steps taken to protect area from observation by passer-bys? None
· Court- this is not a search bc the barn is not w/in the curtilage. Barn is not a place where intimate activity of home occurs. Court makes this out to be a storage unit.
· Aerial Surveillance
· California v Ciraolo (1986)- Feds got a tip C was growing pot in his yard. They couldn’t see it bc if C’s 10ft fence. So they got a plane & flew 1000ft overhead, took pics & got a warrant
· 1986 Aerial surveillance from 1,000ft is NOT a search even though looking @ curtilage
· Court- aerial surveillance from above is NOT a search, even if looking at curtilage. There was subjective expectation but it was unreasonable bc court has never held police must shield their eyes. From above it was in public view & anyone could have seen it. Altitude of plane didn’t violate any FAA rules was further evidence it was ok.
· …but what about Google Earth- now b/c all the public can see the backyard mean that the GOV can use the satellite? Interesting that the idea that b/c the public can see it, you don’t have a reasonable expectation of privacy.
· Dissent- there is a qualitative difference b/w the “investigation” done by the police vs public pass-bys briefly walking by
· Florida v Riley (1989- war on drugs) –plurality decision – Now cops use a helicopter @ 400 ft. to look in crack in roof- D lived in mobile home & had greenhouse 10-20ft from home where he grew pot. It was clearly covered but there was a roof tile missing & cops saw in.
· Katz: subj—cover, do not enter, fence; nonetheless, police hover over and see mj.
· Held-No reasonable expectation of privacy, no search. Helicopter was flying at lawful FAA regs where it had a right to be & people could see. 
· O’Connor concurrence:  D should prove whether the expectation of privacy is reasonable, BUT test is not whether the FAA would let you do this, question is whether we expect this is something that the public WOULD do with sufficient regularity? Not whether the public COULD send a drone, but whether they WOULD!
· Dissent- Marshall/Brennan- if police want to do this they should prove that it’s legal. Concern is that if something is so common place, we will never have an expectation of privacy again. 
· Thermal Imaging & Enhanced Technology
· Kyllo v US – Mj suspected being grown in the house, the police took thermal imager and pointed it at the house, they used this information to get search warrant- 
· Held- thermal imaging constitutes a search, NOT publicly available – IN the home. Think obtaining by sense enhancing technology any info regarding interior of the home that could not otherwise be obtained w/out physical intrusion into a constitutionally protected area is a search, where technology is not in general use
· Majority (Scalia gives opinion) - Thermal imaging picks up activity in the house- including people having sex and taking baths – b/c if NEW TECHNOLOGY gets better then they will be able to see inside the house
· Dissent- no reasonable expectation of privacy: (gov’s argument) if normal person had seen snow melting on the house at uneven rates, this would NOT be a search.
· Think about: what if everyone could go out and buy thermal imaging then it would NO longer be a search b/c you lose the reasonable EOP.
· Storage unit? Argue under Kyllo that a storage unit is different than a HOME. 
· Binoculars into drapes/flashlights/high powered cameras- Is there a reasonable expectation of privacy? general public has access to (not same as thermal imaging device); but, still into home- but no REP –not a search 
· Night vision- REP? They sell them commercially now- but there is an argument that it is not in general use- 
· Face recognition technology- is REP? How widely spread is the technology- airport setting/work setting/private setting- the more frequently you are confronted with this, the less EP you have. Is it really seeing any more than you can see with the naked eye- although, you can see someone’s eye, not necessarily the retina- 
· 3 Part Standard- 
· 1. The home
· 2. New technology – whether or not it is in common use
· 3. Capable of seeing intimate details in the home
· Trash – NOT a search, if no trespass
· CA v Greenwood- tip from neighbor re: narcotics ring, did surveillance, asked garbage truck driver to get the trash & not to mix the trash. Cops use trash contents to get a warrant, get the warrant, gets arrested and makes bail, once again goes through the trash- finds MJ
· Court- subjective expectation but NO reasonable expectation. Garbage on the curb can be looked at by anyone, even if what’s in it is indicative of your intimate activities. You don’t expect people to go through it, but anyone can. 
· Dissent: there is REP. You can learn a lot about people from their trash. Gov’t makesyou put it out & then punishes you for doing so. Someone could burglarize your home too – doesn’t mean that you don’t have an REP in your home. Scrutiny of another’s trash is contrary to commonly accepted notions of civilized behavior 
· Note: this is sort of like abandonment: don’t totally relinquish interest but you give it up & don’t really care if people look in it. (though you only expect garbage guy to)
· HYPO: what if they capture what you flush- NO search- No REP 
· Even if trash is still in your curtilage- if it generally open to the public access
· Shredded trash- and they re-assemble the papers- No search – No REP
· Public Areas- Public Bathrooms- No REP
· Male and Female went into public bathroom and said no REP-  b/c you can peek into the stall- anyone could walk by and look into that stall. 
· High crime areas- have less expectation of privacy  (b/c police are constantly searching then there is less EP to begin with)
· Electronic Tracking Devices – NOT a search, if no trespass
· United States v. Knotts (1983): FBI put a better in a container of chloroform w/ the permission of the seller. K picked it up & they followed him to a cabin in another state. Once the container gets to the cabin the cops see them bring it inside but stop tracking it.
· Court- NO search. Following Ktaz court says if public can see it/watch it so can police. No REP of things seen in the public. Anyone could have followed them & seen where the container went. Emphasized they didn’t track beeper in the house.
· Distinguish from Katz b/c doesn’t reveal content but rather reveals JUST location
· Concurrence: worried about when the beeper gets in the house-would be a different story. Just bc this use is ok doesn’t mean all electronic detection techniques are ok.
· United States v Karo (1984):  Feds install a beeper inside a barrel of ether. Followed it & monitored it while it was in the home, followed it from house to house & to a storage locker 
· Court- installment of the beeper not a search (w/ consent of owner). MONITORING BEEPER INSIDE PRIVATE RESIDENCE = SEARCH. Until you get the beeper inside your home you have NO reasonable expectation of privacy.
· Distinguish from Katz - inside location cant be visually verified- no one else would see unless they were in your house (Sounds a lot like Kyllo)- Should have gotten a warrant- ensures that the use of beepers is not abused by imposing PO demonstrate in advance their justification for the desired search
· Dissent- Stevens/Brennan/Marshall- believe this was a seizure of the container. When gov’t attaches electronic monitoring device to property, it infringes that exclusionary right, in a fundamental sense it has converted the property to its own.
· ***US v. Jones (2012)***- Police suspect J of having a drug ring. Got a warrant to put GPS on car w/in the jdx by a certain date. They put GPS on outside jdx & a day late. 
· Court- THIS IS A SEARCH. 4A is also about TRESPASS of ‘persons, houses, papers & effects.” Katz is not exclusive. Look at what was a trespass at the time the 4A was passed (1800s). After Jones here’s how we stand:
· 1. When it comes to beepers if they don’t physically touch your object or they have permission to (from third party or a warrant) & it goes on public highway its NOT a search. In your house, IS a search.
· 2. Open fields are sui generis- walking on open field is not considered a trespass
· Note: even if the car is parked in a public place when monitoring device is attached, that is still a trespass.
· **Concurrence (SOTAMAYOR)** – bc Majority finds trespass, which she agrees, they don’t reach Katz.  3 main things to consider
· 1. When there is no trespass, what happens under Katz & REP?
· gov’t does not always have to trespass to track via GPS – could use factory or owner installed vehicle GPS or GPS enabled smartphones. Majority trespass test provides little guidance for this, but Katz applies
· this ability will affect Katz by shaping evolution of societal REP.
· 2. Mosaic Theory- agrees w/ Alito – at the very least longer term GPS monitoring of most offenses Violates Expectations of Privacy
· GPS monitoring generates a precise, comprehensive record of person’s public movements that reflect a wealth of detail. Gov’t can store records & efficiently mine for info for years into future
· GPS is cheap & evades ordinary checks that constrain abusive police practices – limited police resources & community hostility. 
· Awareness of potential tracking may chill associational & expressive freedom. 
· Making quantum of info available at gov’ts discretion may alter relationship btw citizens & gov’t in way inimical to democratic society
· Must consider- attributes of GPS when considering existence of REP in sum of one’s public movements. Ask: whether people reasonably expect movements will be recorded & aggregated in manner that enables gov’t to ascertain ‘big picture’ of their life.
· Consider- implications of entrusting this power to executive w/ no check from coordinate branch – too easy to violate goals of 4A
· 3. 3rd Party Doctrine- must reconsider Smith (pen registers). 
· 3rd party doctrine is ill suited for digital age – people reveal great deal of info about themselves through mundane tasks – numbers they call & text to phone company, emails to ISP & purchases online, etc.
·  Doubt most people may find tradeoff of privacy for convenience worthwhile & would accept diminution of privacy w/out complaint.
· Currently 4A treats secrecy as prerequisite to privacy. Shouldn’t assume all info voluntarily disclosed for limited purpose isn’t entitled to 4A protection. Katz- what a person seeks to preserve as private, even in an area accessible to public, may be constitutionally protected
· Concurrence (Alito, Ginsburg, Breyer, Kagan) – Don’t bring back trespass, Katz is the & here nothing went into the house so there was no REP. Leave the door open on long term monitoring-if we’re just following trespass it could be a slippery slope. W/ prolonged surveillance Katz should be standard-trespass or not, there is a REP.
· Problems w/ Trespass Theory
· What about all the ways they can track us w/out trespassing-not answered
· Who owns the car? Will these decisions be based on actual ownership?
· Must figure out what your property rights were in 1800
· What are ‘persons, effects, papers, & houses”
· Consensual Electronic Surveillance – 
· Wires & Taping Conversations- Applies in person or by telephone, or even video taping - basically recording a call or wearing a wire for police
· No search – there is NO reasonable expectation of privacy that the other person will keep the conversation private. Assume everyone will snitch against you. 
· Only one person has to consent. This is federal law. Note: in CA you cannot tape people w/out first informing them that you’re doing it. 
· Bank Records – No search
· CA Bankers v. Schultz- No REP in financial records. Gov’t requesting docs from bank is not a search-they didn’t trespass to get them & bankers know your business & have access to your docs. If 3rd part has access to it, so does the government. 
· Pen Register – No search
· Smith v. Maryland- guy robbed a woman & then started harassing her over the phone. Police used a pen register (keep track of the numbers you dial), got a warrant, & arrested.
· Court- Not a search. Bc phone company had access to records there is no REP. Reject argument S was only granting access to phone company & no one else. 
· Dissent- Even though it’s a public phone company, the info is assumed private & the activity takes place in the home. You have no choice but to use the phone company.
· What about other Electronic Communications?
· Computers- Carnivore- sleeper program on all computers. If gov’t turns it on they can see everything you do.  Looking at what websites you go to- not a search.  
· NO FULL collection- cant read the CONTENT of letters/text/emails = Search
· Pagers/Messages on Phone Machines & Cell Phones:
· Number appears on device – NOT a search
· Activation of beeper to search for calls – may be a search
· Checking cell phones- may NOT be a search 
· If you leave a message while police are in the home, they can listen & it’s not a search. But if they have to start pressing buttons, that IS a search. 
· Same for cell phones. If you have to press buttons (unlock the phone) it’s probably a search bc there is a REP for that. 
· Voicemails: incoming messages/police at the home while call is in= Not a search, vs checking past ones = Search
· Homeless people: rummaging through their box- No Search-anyone can see in 
· Dog Sniffs
· Dog sniff is fine so long as don’t prolong traffic stop. Must do w/out triggering illegal seizure
· US v Place (1983)- Dog sniffed some luggage at the airport & smelled some drugs. 
· Court- NO search. Sniff doesn’t require opening the luggage. Very limited disclosure: doesn’t expose contraband items that remain hidden. Also, dogs are sui generis- they can only sniff for certain things.  If they could alert other things, it would be different. 
· Illinois v. Caballes – pulled over for speeding & another cop shows up w/ a dog (while they are writing the ticket, so no extra delay). Dog alerts so they search the car. 
· Court- NO search. The only thing dogs alert on is contraband & you have no REP in contraband since possessing illegal drugs is not legitimate. Bc the only thing the dog can tell us is whether there is contraband there is no search. The dog alerting gives cops reasonable suspicion to search. 
· Dissent Souter: dogs are not infallible. They can render a false positive so you cant say that you don’t have a REP (like residue on cash- 80% in LA at one point)
· Dissent-Ginsberg: Investigation must be reasonably related in scope to circumstances that justified original interference. This broadens the scope. This is an illegal seizure bc they held them longer than needed to complete the original reason for the stop.
· HYPO:  the traffic light- could the police have a dog set up ? Yes, if you are stuck @ a red light and the dog alerts to your car- then it is NOT a search.  If instead, they have dogs smell every time you go into a court house- no search 
· Manipulating Bags In Public Transit – search
· Rule: this is a search bc there is a reasonable expectation of privacy.
· Natural reasonable contact: NOT a search
· Intrusive contact: Search Dissent: 
· Bond v. US (2000)– bus stopped by police at immigration checkpoint. Agents boarded bus and squeezed bags in overhead rack, found meth brick. 
· Court- this IS a search. D had a subjective expectation of privacy- using an opaque bag & placing above his seat. Also had REP that others wouldn’t manipulate bag by squeezing- purpose for squeezing doesn’t matter.
· Dissent: squeeze is all the same- the reason the agent was doing this was looking for drugs, but his subjective reason doesn’t matter- 
· Dissent: Squeeze is no different from how bag would be handled in travel. Reason the agent was doing this was looking for drugs, but his subjective reason doesn’t matter
· Debatable whether SC would find this way now, Bond decided pre-9/11.
· Field Testing
· US v. Jacobsen- Package got ripped open in transit. FedEx employees opened it & noticed a white substance. They call the DEA who comes & performs a field test for contraband.
· Court- NOT a search bc no REP in contraband. All test can do is indicate presence of contraband, like a dog. If revealed cancer medication, that would be a search
· STEP 1A – PRIVATE v. STATE SEARCH – WHO CONDUCTED THE SEARCH 
· Private employers (searches by private employers are not searches unless conducted at behest of gov’t)
· US v. Sims – D was using internet to contact underage children. Private citizen got info, gave it to FBI. FBI got help from Ds employer, who found child porn on Ds work comp. 
· If gov coerces, dominates or directs the actions of a private person, this is a SEARCH   
· However if no gov’t control, then private action IS NOT a search.
· US v Jacobsen- issue was the field test, but before that the FedEx employees had opened the package, taken out the contents & put it back. When the DEA arrived & took the contents out to test it, he had done nothing the private individuals hadn’t done up to that point. NO search.
· Hypo: what if there was a regular working arrangement w/ DEA & FedEx?  Would be a search b/c using private actors in order to contravene the 4th Amend.
· City of Ontario v. Quon- city police officer was using his government issued pager for personal use – texting his wife, mistress & friends. Policy was that if charges were really high officer had to reimburse the excess & they could look into recurring excess charges
· Court- didn’t answer whether there was a reasonable expectation of privacy. Said even if it was a search, it qualified under the special needs exception. See exception
· Searches Occurring Outside the US – no search
· US v. Castrillion – D charged w/ importing drugs. Gov’t wiretapped D (Columbian citizens) in Columbia. no search where action occurred overseas.
· Court- NO search. Surveillance conducted in foreign countries, but used as evidence in American prosecution is not a search. Can also ask foreign gov’t to perform search.
· “the people” meant to protect – are class of person who are part of a national community who have otherwise developed sufficient connection with this country to be considered part of our community- when IN America, you have const. protection 
· School Searches- are considered searches, but may fall under an exception w/out probable cause
· Prison- prisoner’s have NO expectation of privacy in cells. When using phone, all they have to do is tell you that your calls are being monitored.
· STEP 2: REQUIREMENT OF PROBABLE CAUSE
· 4A- “…no warrants shall issue, but upon probable cause” 
· General approach –To get warrant, you need PC – so PC comes before the warrant
· Standard: ‘fair probability’ of criminal activity - whether facts & circumstances before the officer are such to warrant a man of prudence & caution in believing that an offense has been committed. (no proof beyond a reasonable doubt or preponderance of the evidence)
· Insufficient- affiant has cause to suspect & does believe liquor illegally brought into US is at 621 Sycamore – this is conclusory
· On Exam – 
· If we are told police got a warrant – look at it & see if it if they have P/C.  And even if we don’t get the warrant note that it must have P/C. Based on the facts say whether or not police had P/C.
· Standard
· Aguilar-Spinelli std (no longer the sole test) – if using info from an informant it must:
· Show informant is credible – was it likely they are telling the truth
· Have police used informant in past & has info been credible?
· Corroboration- if informant lists activities, police must corroborate illegal acts
· Show source of information – was it likely informant had knowledge 
· First hand knowledge is important. When informant is anonymous there is no way to test credibility. 
· Spinelli- SC wanted corroboration for illegal parts of information. Got info about a bookie but all police could corroborate was that there were calls coming out of the apartment- not the legality.  Court wants to know WHY informant is reliable & HOW the person knows.
· IL v. Gates  - Totality of the Circumstances Approach:
· 1. Source of info
· 2. Amount of detail
· 3. Corroboration (by police or others)
· can corroborate innocent behavior but you need details
· 4. Officer’s opinions (including experience)
· 5. Nature of information (insider info or being able to predict things that occur)
· 2 prongs of Aguilar-Spinelli are now factors under this approach.
· Standard for Probable Cause- “fair probability” of criminal activity.
· NOT beyond a reasonable doubt or preponderance of the evidence
· Case-police get anonymous letter re: D & drug dealing. Really detailed, most of their buys are in FL. Letter had a few dates & details that were off, but otherwise accurate 
· Court- Aguilar/Spinelli is to strict. New Standard is totality of the circumstances. Magistrate must make common sense conclusion. Look at all facts & circumstances- if there is enough to say there is a strong probability of criminal activity & is there evidence of it. 
· Dissent: Brennan/Marshall- should stick w/ A/S for consistency. Everyone knows the standard & how to meet it. 
· MA v. Upton (1984) per curiam -police recovered stolen property but couldn’t find it all. Got call from anonymous informant (D’s ex g/f) saying property is in D’s motorhome & he’s going to move it. Police can see motorhome but not what’s inside. 
· Court- key to IL v. Gates is corroboration. Don’t necessarily have to corroborate illegal aspects, but you need something. Here there was enough to say there was a fair probability illegal activity was taking place.
· US v. Leake- police get anonymous tip from citizen there is a lot of pot in a house where he’s working. He knows it’s pot bc he used to smoke. The only corroboration police have is seen the cars outside the address the worker told them.
· Court- NO PC. Police didn’t really see anything to corroborate there was pot – no totality of the circumstances. 
· Probable Cause & Staleness
· PC must be relatively fresh, but can extend if there’s evidence of ongoing activity
· PC asks how probable something is NOW
· Harris (1994): got a warrant 18months after they take down the criminal operation- they go in and get a warrant- The judge says that b/c of its on-going nature and a continuing relationship b/w co-conspirators- If this was just a single drug buy, there would not be PC-
· The bigger the operation and the longer that it goes on, the more likely it will be to pass the staleness test- 
· Multiple Suspects
· MD v. Pringle – police pulled over car, saw large amount of $ in glove box + bottles of cocaine. The driver (Partlow) consented to search. Police looked in car, found drugs, which all 3 people in car denied ownership of. Police arrested all 3. 
· Court- Police had PC to hold all occupants of the car. If you have multiple suspects you can hold them all until you sort it out. Once P admitted the drugs were his, the rest were released. All the factors matter – who says it’s theirs, who is sitting in the car, how many people, etc. If there is a fair probability looking at the evidence against each person that the drugs belong to any of them, you can hold them all. 
· Objective v. Subjective Standard
· Subjective Standard
· Provides basis for challenging officers who act in bad faith or for impermissible purposes
· Harder to administer bc of the difficulty of ever knowing officer’s subjective intent
· Objective Standard
· Focuses on what the reasonable officer could have done in the circumstances
· Whren v. US- cops saw a car stopped at a stop sign for a long time & when they saw police sped off.  Police when police stopped them they found cocaine in the car. D argues pretext
· Court – Probable Cause is an objective standard. If there was an objectively reasonable basis for making stop/arrest (they had a legitimate reason to stop) then their subjective intent doesn’t matter. 
· Why Not Subjective? Cops will lie anyway; It’s not about the police officers-it’s about whether they’ve met the constitutional standards required for probable cause
· Devenpeck v. Alford-Police arrive at accident scene to find Alford impersonating a police officer. A is taping his interactions w/ the real police. DA tells them they have PC to arrest him, but that law had been thrown out. They could have arrested him for impersonating a police officer but didn’t.
· Court- there was PC. Probable cause is an objective standard under totality of the circumstances, the officer can have their own subjective reason and make mistakes. When you arrest someone you can change the charge afterward, this is no different. 
· Can police officer use collective knowledge? Or do they have to have their own knowledge? EX: Police 1 saw him load the car, Police 2 saw him drive- 
· Yes-look at what the police officer knew at the time they arrested the person. 
· STEP 3- WARRANT REQUIREMENTS
· Does the constitution require a warrant?
· Search WITH a warrant is presumptively valid
· Then D must show the warrant is no good.
· Search WITHOUT a valid warrant is presumptively unreasonable- 
· Then prosecution will have to show that there is an exception making it valid
· 4A Warrant Requirement
· 1. Warrant must be based on PC
· 2. Supported by oath or affirmation AND
· 3. Particularly describe place to be searched; and
· place to be searched must be described w/ ‘reasonable particularity’
· good faith mistakes are ok.
· 4. person/things to be seized
· on exam- if we get a warrant look to see if it meets all 4 requirements. If she only tells us there is a warrant, say what must be included – reasonable particularity
· Fed. R. Crim. P. 41(e)(2)(A)
· Info Included to properly execute search warrants 
· Warrant must be issued by a magistrate (warrant is just the cover page + whatever is incorporated)
· Identify person or property to be searched
· Identify person or property to be seized
· Designate magistrate for return
· Warrant is generally good for 14 days
· Should be served during “daytime” (6am-10pm)- completely arbitrary
· But you can stay until the search is completed.
· Particularly Describing the Person or Things to be Seized
· Person- names, alias, descriptions, DNA markers
· Things- 
· Fruits & instrumentalities of a crime (e.g. man w/ gun robs bank. F&Is are gun & $)
· Any “evidence” of a crime – doesn’t necessarily have to be at suspect’s house
· Warrant must detail w/ specificity. Doesn’t have to be too particular, just enough magistrate knows what you’re talking about. If you see other contraband once there 1. Get another warrant or 2. Claim plain view.
· Andresen v. MD – Atty was involve din real estate fraud. Police got warrant to search his office. After particular things to be seized warrant said “together w/ other fruits, instrumentalities of crime at the time unknown.” This could cause the warrant to be general. 
· Court- Catch-all language did not make the warrant over broad.  Give warrant a reasonable reading, it’s not hyper-technical. Must use common sense and read warrant in context. Read in context everyone knew the warrant described the things to be seized as documents relating to Lot 13T. They only took 2-5% of the docs, so if it was general, they exercised discretion. 
· Practically: DO NOT put in the catchall phrase.
·  Dissent- Police really were overbroad, bc they took a lot then returned a lot. Argument that officer’s exercised discretion is the whole purpose for having warrants – to limit police. 
· Groh v. Ramirez – Concerned citizen called police bc they had been at a house w/ a lot of weapons. Police got a warrant, but instead of listing particulars of persons/property to be seized they just described the house. 
· Court- NOT a valid warrant. The warrant must describe the things to be seized on the face of the warrant.  Can also incorporate the affidavit by reference, but they didn’t do that. This is also the magistrates fault bc he didn’t carefully read what he approved 
· Dissent (Scalia/Thomas)- This is a 2 step analysis 1.) do you have a warrant w/ PC? 2.) Even if you have a warrant w/ PC, was the search still reasonable?
· Specificity of warrant: small mistakes won’t invalidate warrant if reasonable. E.g. attached garage – part of house. What if it’s a pool house or detached garage – might still be in the curtilage but your warrant might not be specific enough – would need to argue.
· What About Computer Searches?
· Search must meet reasonable particularity standard
· Police may describe files to be searched to meet “reasonable particularity” std, but SC will probably allow a more extensive search- ex. All files depicting child porn (clean team vs dirty team)
· What happens if part of the warrant is too broad? There is severability- If you collect the items specified in the warrant but also collect computers/files under the catchall you can keep the stuff that was specified. 
· Make sure you’re very specific.  If you want to search google earth, say so
· Anticipatory Warrants – are ok.
· US v. Grubbs – Police get word a house in the neighborhood is selling drugs. You have tips but don’t know if there is enough for probable cause. how you get around the problem. Say you want to do a sting operation- go buy drugs, but if there are drugs you won’t have time to get a warrant so you need one in advance.  
· Anticipatory Warrant- are ok if they show PC that specified items will be at location. 1. Fair probability contraband will be found & 2. PC triggering condition will really happen. You’re still doing all the steps just in a different order. 
· EXECUTING A SEARCH WARRANT/Manner of Execution
· Timing
· FRCP 41 
· Time 6am-10am unless special need. You can stay as late as you want as long as you starting during ‘daytime’. 
· Warrant is good for 14 days 
· CA Special Masters: people appointed by court who accompany authorities when executing a search at attorney & doctor’s offices.
· Statutorily required bc of protected, privileged material. 
· Serving a copy of the warrant
· NOT constitutionally required to serve upon execution, however, good practice to serve immediately. 
· MUST service if requested
· Exception: ‘sneak & peek warrants.’ Police can go in, look around & you would never know. 
· What can be Seized
·  “Fruits and instrumentalities” of crime can be seized – depends on what crime is and what was used to commit crime.
· Other evidence of crime (motive evidence, fingerprints, videotapes, etc)
· Searching 3rd parties (NOT the suspect) – police can search anywhere to find evidence 
· Zurcher v. Stanford Daily – protests going on @ Stanford over firing African American janitors and Chicano neurosurgeon—The Daily started taking pics of the protestors- police searched Stanford Daily, after the paper took pics of riot.
· Court: police can search anywhere to find evidence of a crime. 4A has no special 1A rule for 3rd parties. If you have evidence of a crime, it can be seized
· Congress reacted by passing statute to protect press from newsroom searches - police can get a warrant but have special limitations
· Manner of search/execution-  (whether ok or not is reasonableness determination):
· Where in a residence can you search? Anywhere you have a reasonable belief that what you’re searching for could be. They can move things, search inside things, etc. But if you’re looking for a bike, can’t look in little places to find it.
· Detention & Questioning of People Present During Search (use balancing rule)
· Police can detain people present at time of the search – like a Terry Stop during a search
· MI v Summers (1981)- can detain people during a search bc they might destroy the evidence, might interfere w/ police, might alert other people –to protect police.
· Balancing Rule – when determining reasonableness weigh gov’t interest (in officer safety) vs. private interest
· Muehler v. Mena  (2005)– police searched home looking for gang members. Police handcuffed & interrogated P for 2-3 hrs & had INS check her immigration status. She was never charged or arrested. (civil rights case)
· Court: Reasonable search, no 4A violation. Police can handcuff, detain & interrogate people present at the time of a search. But it must be reasonable – it’s a case by case inquiry.
· Balancing Rule – when determining reasonableness weigh gov’t interest (in officer safety) vs. private interest
· Here gov’t interest in safety outweighed private interest when there were weapons & gang members present & severe crime (murder)
· What about the questioning? Search teams & interrogation teams go hand in hand. She didn’t have to answer questions – but they also don’t have to tell her that. 
· Only real question - whether they seized her too long- can’t keep her longer than necessary- here it’s ok.  
· “Knock and announce” requirement – no per se exceptions
· “Knock and announce” is required by the constitution before entering when you have a warrant, but there really is no remedy for when they don’t - see exclusionary rule
· Wilson v Arkansas: police have a warrant, but when they arrive to execute the door is open so they just walk in.
· Court (Thomas): Knock and announce req form a part of reasonableness inquiry in 4A that comes from common law. Won’t necessarily always have to knock & announce for it to be reasonable
· Might not need for - warrant specifies you don’t need it, threat of physical violence, threat of escaping, threat of destruction of evidence, officer in pursuit – but don’t’ say when you get the exception 
· Richards v. WI(1997) – Police try to get warrant w/ exclusion for no knock & announce. Court says ok bc it’s a search for drugs.
· Court - there are no per se exceptions; but under these circumstances it was reasonable. It’s a case by case inquiry whether “no knock” is justified. Must have reasonable suspicion knocking would be dangerous. No blanket rule bc these factors can be applied to too many cases.
· Exigent Circumstances Exception: 1. To protect officers; 2. To protect loss of evidence
· Specific facts- drug case, disposable nature, the guy slams the door and was trying to jump out the window
· Note: just bc a magistrate doesn’t grant knock & announce exception it does not mean officer’s can’t exercise discretion during execution of the warrant.
· US v. Banks – Police only waited 15-20 seconds & then busted in
· Court- Reasonable. There is no specific time required to wait. Knock & announce is easy to comply with
· Hudson v. MI – exclusionary rule doesn’t apply to knock & announce bc abrupt entry has nothing to do w/ seizure of evidence. K&A meant to prevent damage, injury, invasion of privacy. Social benefit outweighs deterrent effect.  
· Unforeseen Circumstances or Mistakes While Executing Warrant
· Reasonableness standard used – honest mistakes are tolerated
· MD v. Garrison –Police get warrant to search McWebb’s apartment but don’t know there are 2 apartments on that floor. They accidentally go into Garrison’s place bc McWebb told them it was his. They find drugs in G’s place & arrest him. 
· Court- under a reasonableness standard honest mistakes are tolerated. Ask:
· Warrant invalid? @ the time it was issued, it must be sufficiently particular to get a warrant
· Judged by if the officers failure to realize that it was mistake “objectively understandable and reasonable” 
· Dissent (Blackmun)- officers mistake not reasonable bc 1. Warrant didn’t apply to the unit they searched & 2. Once they realized there were 2 apts on that floor they should have verified.
· LA County v. Rettele – police got warrant for what they believed was suspect’s house. Suspect had moved out. Police came for black Ds, found NAKED white people, force them out of bed & made them stand there naked for 2-3mins. Police were in house for 15 minutes. 
· Court- search was reasonable under circumstances – possible that suspects were elsewhere in house. (civil case- Per Curiam decision-so obvious!)
· For mistake to be reasonable must have had BOTH reasonable warrant & reasonable manner of execution. 
· Reasoning- police are in dangerous situations- races are mixed and live together- 15 minutes to sort it out is reasonable- how we want things to occur is different than the way things are in order to maintain safety 
· Media Ride-Alongs – 
· Not reasonable, doesn’t meet search purposes (reporters have diff objective)
· Wilson v. Layne (keep)– police brought media w/ camera crew on search. Suspect wasn’t at the house. Lots of questioning of occupants. 
· Court- Violates person’s 4A right to privacy. Reporter’s objectives do not meet search purposes. They’re there for the story, not to help cops. May be ok if they are directly aiding in execution of the warrant- e.g. presence of 3rd parties to identify stolen property. Can’t be for personal interest. 
· Media argues that they are quality control making sure the police arent hurting you- 
· Reserve the issue of whether the exclusionary rule would apply to any evidence discovered by the media
· Use of Force – must be reasonable
· Battering rams allowed, stun grenades allowed; any force that is reasonable 
· US v. Jones – cops has a warrant, family of 3s house for cocaine, used battering rams even though the door was open, and use flash bang grenade- 
· Court- Police cannot automatically throw bombs into people houses. Exclusionary rule won’t suppress evidence here - not a get out of jail free card 
· Sneak & Peek Searches
· Police can look around- don’t need to give notice of search or leave copy of warrant
· Federal Rules – 41(f)(3)- Executing and returning warrant; get a warrant and take it on the search. Returning the warrant: take the warrant back to the magistrate, this is what I got, this is where we did the search, here is the receipt
· After 911- Patriot Act: wish list by law enforcement- don’t give people notice, doing searches & not telling them that they were there. Can do a search w/o blowing the entire investigation, look around and take things. 
· Upon magistrate/judge’s discretion they may delay notice of warrant (but doesn’t apply JUST to terrorism, & there’s NO sunset provision to change it back)
· FISA warrants: secret court in the US- sits in the basement of dept of justice b.c of Nixon. He had CIA spy on Americans- in response they brought in this Dept that issues special kinds of surveillance warrants (supposed to be foreign warrants)- -do not have to show PC—they only have to show that it is related to the investigation re national security!!!! 
· Requirements for Magistrate to act as check on warrant:
· “Neutral and competent” – magistrate doesn’t have to be lawyer, but must be neutral 
· common sense notions – it’s about reasonableness
· Can’t be prosecutor (atty gen/DA/whatever) or get paid per warrant issued
· STEP 4:  EXCEPTIONS TO THE WARRANT REQUIREMENT
· Multiple exceptions may apply in any scenario - if warrant isn’t valid, prosecutor must show an exception to warrant requirement applies – GOAL: do a THOROUGH analysis
· Searches Incident To Arrest – probable cause required – i.e. assumes valid arrest occurred
· Has become a per se rule. Must be an actual arrest (no citation, no possibility of arrest)
· When you arrest someone you can search ANYTHING on his person OR anything he can reach – the “grab” area; person; containers on person. 
· Rationale for Exception: safety; preventing destruction of evidence
· Chimel v. CA(1969)- police have warrant & go to house. Wife lets them in & when husband comes home, they ask permission to search. He refuses, but they do it anyway. Problem: they searched the entire house, but he can’t get to the other rooms. 
· Court: unreasonable search. When police arrest, it is reasonable for arresting officer to 1. Search suspect for weapons & to prevent escape; 2. Search & seize any evidence on person-incl. containers; & 3. Search anywhere w/in arrestee’s “grab area”
· If suspect is in a room w/ a lot of storage space – meets the grab rule
· If they need something from another room – you can follow & search
· Technically can’t force them into another room.  But another occupant (e.g. wife) can consent over objections. 
· Searches & protective sweeps are categorically different.
· Dissent: warrantless search is ok. Majority is hung up on the rules. Want a per se rule that if you arrest someone in the house, you can search the entire thing. 
· US v. Robinson- police arrest R for driving w/ an expired license – they knew bc they stopped him a few days earlier. They do a warrantless search & find heroine. 
· Court: When you lawfully arrest someone you may search their person, containers on them, or their ‘grab area’. It’s a per se rule- you don’t have to show evidence might be destroyed or a safety concern for search incident to arrest. 
· Knowles v. IA (1998)-K stopped for speeding but given a citation instead of being arrested. Police searched his car & found drugs & paraphernalia. 
· Court: if you are going to use search incident to arrest, you must arrest someone. No searches incident to citation. Traditional rationales are not present. 
· If he were IN the car or right next to it – this would be grab area – the whole passenger area is grab area. 
· Defining “grab area”:
· Depends on time of arrest, not the search
· Moving grab-area:
· Flexible timing – “incident” to: can be during or after arrest. – if they COULD have searched you in the kitchen then they can go back even after they have put you in the cop car.  
· Police can follow you around house (from kitchen to living room)—therefore, can search kitchen and living room
· Must move yourself – technically they can’t force you.
· Thus could theoretically search somewhere D could grab- such as a gun on a table or in a drawer in front of one who is arrested “area within his immediate control” (court doesn’t explicitly define)
· “Grab area” includes wherever you can reach or you go – moves with you 
· “Grab area” includes passenger compartment. Can do the driver 
· IMPORTANT
· Any lawful arrest counts, but there must be an actual arrest
· Can by ANY arrestable offense
· Police may be waiting for you to do something so they can arrest you & once they do they can do a search incident to arrest
· Can search before arrest if search is immediately before arrest
· Note: you can get P/C to arrest for a felony from someone else
· E.g. someone stops cop & tells them that person just robed a bank, you can stop them, arrest them, do a full search of their person, their bag/backpack, everything with them.s
· Pretext stops are ok if there is probable cause to arrest
· Focus is on objective facts, not officers state of mind
· Containers- can always be searched – can even open a locked on. 
· Cellphones- 
· CA- you can turn it on & search through it. Cite Robinson- doesn’t matter if D will destroy evidence – rule is per se & it’s a container
· OH-cannot search phone-not all containers are equal. Range of info held on phone is much greater than anything else. 
· FOCUS- is on what is incident at time of arrest NOT of the search. If you put suspect in the vehicle after arrest – you can search wherever they were at the time of arrest. 
·  “Protective Sweeps” –allowed – reasonable suspicion
· Police sweep area & make sure it’s safe - only allowed to secure area & make sure people aren’t present. Can search anywhere in the house
· allowed if police can articulate reasons for sweep (ie: multiple suspects, danger, possibility of violence, nature of crime)–“needs to be reasonably prudent officer”–must be in plain view
· MD v. Buie – B robs a pizza shop in a red track suit. Police don’t get search warrant, but do get arrest warrant. Officer 1 went towards the basement, announced he was a cop & B came out, another officer went into to search for more people & finds evidence – red track suit 
· Court- is a protective sweep NOT search incident to arrest- not in grab area. Here there were an unknown number of people in house. If they find contraband during sweep they can take it. 
· Protective Seep Standard- must have a reasonable articulable suspicion (not probable cause). – just need to be able to articulate why they had the fear that someone else was there & they needed to search. 
· Based only on theory of officer safety.
· Only allow cursory inspection of those places where a person may be found to secure those areas during arrest. No opening drawers etc. 
· Concurrence (Stevens)- gov may have a hard time showing they had articulable suspicion b/c it would have been so easy if they would have secured the basement instead of entering it if they were so scared
· Dissent: Kennedy: stay outa police work- officers conduct in full accord with standard police procedure 
· US v. Cash- furtive/nervous behavior (hard standard- what is furtive)
· US v. Miller- in home to help roomie remove belongings. Roomie had protective order & police swept to secure. Police don’t have to be there for an arrest – any lawful purpose. 
· US v. Maddox- detaining & frisk people in vicinity & inspecting their areas during arrest
· US v. Jones- cursory inspection of nearby vehicle w/ door open ok. 
· Hot Pursuit- type of exigent circumstance (probable cause required)
· Must have- 1. Immediate threat & 2. Probable Cause
· Allowed if police are 1.Afraid suspect will get away & 2.To ensure evidence is not destroyed
· Rationale – safety & prevention of destruction of evidence. 
· Balances police needs vs. privacy interests
· Think about in conjunction w/ Exigent Circumstances
· Baseline- 1. Identify why there is an exigency & 2. PC for why there is crime/harm afoot
· Warden, MD Penitentiary v. Hayden – Man robs a cabbie & other drivers follow him to a house. They radio in the address & police arrive w/in minutes. Woman lets police in & they find a man pretending to be asleep. They hear a noise & find gun in flush tank of toilet & find clothes suspect was described to be wearing during the crime in the washing machine
· Court– this is hot pursuit – police can search w/out warrant for suspect or evidence
· Need to get in the house after the guy ran in the house: this is the hot pursuit 
· Can search anywhere, not just grab area. Exigencies of the situation require it. Speed is essential- only quick & thorough search can ensure no other persons are in the house & evidence isn’t destroyed. 
· Not search incident to arrest- not w/in grab area or protective sweep – people don’t fit in the toilet
· Does it matter that it was an armed robbery vs stealing cookies? Doesn’t say, just says HOT PURSUIT exception. 
· Timing matters: if 90minutes before then  use this exception? Look at all the circumstances. How dangerous? How likely that he is still there? 
· Payton v. NY (1980)– P suspected of murdering gas station manager. After 2 days of investigation police found suspicion for PC & w/out warrant went to arrest him. No response to knock, so police broke down door, found no people, but found & seized a gun & shell 
· Court- not hot pursuit. Absent hot pursuit or exigent circumstances, police must get warrant for arrest in a home. Court is containing hot pursuit doctrine – a subset of exigent circumstances. Can’t keep any evidence found bc had no right to be there.
· Police don’t need warrant to arrest someone on the street, but home is different b/c when balancing police needs & privacy interests, the most private interest is in your home. Only hot pursuit will tip that balance in police’s favor 
· Dissent- constables in old times could do this – should be able to do it here. 
· Plain View/Plain Touch Doctrine
· Plain View 
· Standard (Coolidge v. NH)
· 1. Police must have legal right to be where they are (ie: invited in, protective sweep, hot pursuit, warrant, helping, responding to emergency, etc) AND;
· 2. Incriminating nature of contraband must be IMMEDIATELY APPARENT
· Inadvertent- but changed in Horton
· If they have a right to be where they are & they see in plain view something that can be identified as contraband WITHOUTH moving it, they can take it under plain view.
· If from outside, they see drugs inside a house, they need to have exigent circumstances (e.g. destruction of evidence) to go in, otherwise they need a warrant.
· Horton v. CA –D +1 robbed a man at his home & used stun gun. Police warrant authorized search for evidence from armed robbery. Warrant only authorizes seizure of proceeds of crime. Police can’t find stolen coins (if found they’d have to stop). Can look everywhere for missing rings. While looking they find & seize weapons. 
· Court- Inadvertence will normally be found, but it’s not a firm requirement.  Standard- weapons are admissible b/c they were in plain view & contraband nature was immediately apparent 
· Dissent- Coolidge is the rule, inadvertence required.
· AZ v. Hicks – Police entered into apartment building to investigate shooting through roof. They didn’t have a warrant, but had a right to be there. Police saw a stereo system, picked it up, 
· Court- this is NOT plain view. You cannot manipulate the object. It was not immediately apparent w/out moving object was stolen. They have a right to be inside, but not move things around-must be able to tell just by looking that an item is contraband. (optic form of manipulation is probably not ok)
· Beware of “clumsy” police.
· Qualifies as seizable in plain view: bloody clothes; weapons
· Plain touch
· MN v. Dickerson-police get tip there is a crack house. As a man is leaving he sees police & walks the other way.  They stop him, pat him down, feel something squishy & find drugs. 
· Court- contraband character must be IMMEDIATELY APPARENT. Can’t manipulate or take whatever you feel out. 
· Hard standard to meet – Class e.g. – packet of powder in your back pocket – to figure out whether it’s actually contraband you have to take it out (cheating) or manipulate (cheating)
· Most of the time, the little bundles they feel don’t qualify as plain touch. Can’t know from just touching it’s contraband.
· Questions:
· **Why do we even have exceptions? Destruction of evidence + police safety
· When arrested, what can the police search?—everything on your person (including your wallet), purse/bag/brief case that is with you? YES (Chimel) Does it matter if you could actually grab it? NO. Even if you couldn’t grab it b/c you are in hand cuffs, D can escape & grab. Police shouldn’t have to make a case by case basis determination. If bag is in the other room- then no. 
· Can follow D in other rooms if it is on their own accord
· In a home, is there any way to get into any other rooms- protective sweep. Police can take a cursory look (plain view) for other people. (Maryland v Buie)- if PO find contraband/weapons in plain view then you can seize them.
· What do you need to show in order to have a protective sweep? Must show reasonable suspicion, must articulate specific facts for that case of why you thought there were other people (noise in the attic, told there were other people home, radio in the other room, co-defender)
· AUTOMOBILE EXCEPTION
· Methods of searching cars:
· Warrant searches
· Consent searches
· Searches incident to arrest
· Automobile exception
· Inventory searches
· Must have probable cause there is contraband in the car
· Must always articulate probable cause to search the trunk	
· E.g. you saw a container go into the car or someone told you it would be in the car. At that point you can search ANYWHERE in the car. Doesn’t have to be a moving car, can be parked, a mobile home, etc.
· Rationale: why should there be a more relaxed std?  
· Biggest concern is safety for police – a lot of variables.
· Lesser expectation of privacy- evidenced by heavy regulation. But don’t we do intimate activities in the back of cars? Yes! But, SC thinks that not as private, out on public roads, look right in, they are mobile, they can be stolen. 
· Cars are mobile and can drive off with evidence
· Carroll v. US- Cops hear there’s alcohol in trunk & upholstery of a car (during prohibition) 
· Court- No warrant required.  Police can search the car if they have: Probable cause to believe contraband or evidence of a crime is in the car. Search area extends beyond search incident to arrest – can search anywhere in the car, not just passenger area. 
· Rationale: not practical to procure warrant bc vehicle can be quickly moved out of the locality or jdx in which warrant must be sought.
· CA v. Carney-  boy was going into a motor home to get pot for sex. Cops know bc they watched another kid do it. They made the boy go back & when C stepped out they searched.
· Court- motorhome qualifies under auto search. 
· Chambers v. Maroney-police arrest & impound car. Don’t search the car until at the station.
· Court- searches of cars that are no longer mobile are allowed. If you could’ve searched at time of arrest, why not allow them to do it in more controlled environment of police station.
· Scope of auto exception includes: auto exception incl. searches of: motor homes, cars no longer mobile & parked cars
· Motor homes
· Cars no longer mobile
· Parked cars – except in your curtilage/driveway
· Homeless people that live in their car – lesser expectation of privacy
· [bookmark: _GoBack]Searches of Containers in Cars
· CA v. Acevedo-Police are trying to intercept drugs coming from HI. Follow a guy to a house & he leaves w/ nothing. Someone else shows up, comes out w/ bag, puts in trunk, & drives away. Police stop him, search the car, & find the drugs.
· Court- if there is PC to search the car, PC extends to containers in it. can search the trunk! Cops can’t take things where contraband couldn’t reasonably be.
· WY v. Houghton- cops stop car for speeding. H is a passenger. Driver has hypodermic needle in his shirt pocket for doing drugs. Cops order all passengers out & search the entire passenger compartment. Find drugs in H’s jacket pocket.
· Court- no 4A violation when cops search a passenger’s personal belongings inside an automobile that they have PC to believe contains contraband
· Auto Searches Incident to Arrest
· NY v. Belton (1981)- cop pulled car over for speeding & found it didn’t belong to occupants. He smelled pot & saw envelope marked ‘supergold’ (assoc. w/ pot). Cop arrested all passengers & patted them down. Then cop looked in envelop, found pot, & searched passenger compartment of car, finding cocaine
· Court- this is search incident to arrest - can search passenger compartment- even though they technically can’t ‘grab’ anything. Does NOT encompass trunk. Can still search containers in the car. 
· Dissent: court is creating a per se rule that regardless of whether someone can get to it, they can search the passenger compartment. 
· What about Hatchbacks? Probly considered the passenger area.
· Thornton v. US – Officer ran D’s plates & saw they were registered to another car. Officer follows D to a parking lot & before he can stop him, D gets out of car & starts walking away. He stops D, who appears nervous. D admits to doing drugs, they arrest him & put him in the cop car. Cops then search the car & finds drugs on back seat.
· Court- Belton applies to “recent occupants” of cars. Once officer determines there’s PC to justify an arrest, it’s reasonable to allow officer to ensure their safety & preserve evidence by searching passenger compartment
· Concurrence- safety issue isn’t present here. Want to limit Belton & say can search only if cops have reason to believe evidence might be found in ar. 
· Dissent: court doesn’t define ‘recent occupant.’ Maybe this is going too far – thinks court should stick w/ true ‘grab areas.’
· AZ v. Gant– Cops go to home looking for D but he’s not there. They ran his info & found he was driving w/ expired license. They find him driving & stop him. They put him in back of cop car for safety reasons, search the car & find cocaine in pocket of a jacket on back seat & a gun. (they didn’t put Ds in Belton in car bc there were 4 & it wasn’t safer). 
· Court- Police can search a vehicle incident to a recent occupant’s arrest only:
·  1. Arrestee is unsecured & it’s reasonable to believe they’re w/in reaching distance of the passenger compartment (grab area); OR 
· 2. It’s reasonable to believe vehicle contains evidence of the crime of arrest
· if these justifications are absent, MUST get a warrant. Police were construing Belton as per se & they wanted to reign it in
· Here-G was in cop car & couldn’t find evidence of exp. license
· Dissent: Stare decisis. Finds issues w/ much of the opinion
· ‘reason to believe’- what if talking on phone while driving is an arrestable offense- do you search car w/ ‘reason to believe’ you won’t find a blue tooth?
· Search of passenger compartment had been extended – why limit? Why not allow search of the whoel car.
· Will this create danger? Will cops keep D on curb so they can search?
· GANT DOES NOT OVERRULE BELTON BUT CUTS BACK SO DO NOT ARGUE IT
· Note: Gant has been held NOT retroactive to people on direct appeal (US v. Davis)
· Summary – if they stop the car
· 1. Do they have a lawful arrest?
· 2. Assuming they do, where is the suspect?
· If still near the car – can search that passenger compartment as a search incident to arrest, even if he is in handcuffs
· If he is in the patrol car – only way they get into the passenger compartment is if they have reason to believe there is evidence of the crime of arrest
· Cannot go into the trunk in either case
· if they search the passenger compartment & find a half filled bag of dope – they have probable cause to search trunk
· probable cause to search the trunk can be developed – finding contraband in the car or a statement by D – “just making one of my drops”
· can search a container if you have PC drugs are in there, even if there really weren’t
· Note: all you need is ONE exception.
· Hypo- police arrest you bc they think you are a dope dealer, & put you in back of the cop car.  That you’re in the cop car is irrelevant bc they could have searched you on the automobile exception.
· BUT- if you’re arrested for driving w/out a license it’s a different situation
· 3 Possibilities w/ a car stop
· is it a search incident to arrest?
· is it just an automobile search? 
· either way you can still have an inventory search – e.g. bad search, then they go & do an inventory search – inevitable discovery – only comes up if you tow the car.
· Inventory Searches (NO Suspicion – just reasonable policy)
· If property is lawfully in possession of police, they may inventory contents to protect the owner’s property while in police possession. Technically not a ‘search,’ but police serving a caretaking function (and they don’t want to be blamed for lost/stolen/damaged property)
· SD v. Opperman- local law prohibited parking in certain areas of town. Once a towed car came to impound, police saw watch on dashboard & other personal effects. Upon unlocking car & doing inventory search, they found pot in glove compartment
· Court- no 4A violation. Inventory searches are ok. Technically not a search. If this were a search we’d have to balance need for inventory vs. intrusion
· Rationales
· Caretaking function
· Okay if routine
· Must be pursuant to policy interest related to inventory
· Dissent- not persuaded by caretaking argument. Believe this is pretextual. Concern wasn’t for watch; it was just an excuse to look for drugs
· IL v. Lafayette- officer got call re: a disturbance at a movie theater, arrested D & brought to station. Once they removed handcuffs at station they inventoried his belongings including his bag & find cigarette case w/ methamphetamine pills.
· Court- no 4A violation. Inventory searches of people upon arrest are permissible if routine (policy in place)- includes containers, clothing, etc.
· Concurrence: want to make clear this can’t go too far. Can’t have discretion on what they inventory – no mouth swabs.
· What if- cops vacuumed car & found residue of cocaine on fibers. NOT permissible search bc they are looking for evidence – not allowed w/ inventory search.
· Hypo- I-phone (dan pulled over for running through a stop sign- gets arrested and can search everything under the search incident to arrest)—not appropriate to treat an i-phone like a container, and rationales don’t apply. Not for officer safety and not looking for any evidence of the crime of running a stop light 
· Border Searches – Border Crossings & Checkpoints – NO suspicion
· What is the border?
· Physical border: e.g. Mexico, Canada 
· Fixed checkpoints – w/in US – random location where police stop cars.
· Airports w/ customs
· Rationales
· Protect citizens from what other people will bring in
· Protect our borders
· Right of the sovereign- gov’t has in interest in preventing entry of unwanted persons
· Traditional right of government to search
· Routine Border Searches – NO suspicion needed
· US v. Flores-Montano- FM stopped at customs border, agent tapped on fuel tank & it felt solid. Customs had mechanic come & remove fuel tank & they found 37 kilos of pot. Customs officials knew to look there bc it was a common hiding place for drugs.
· Court- do NOT need any suspicion for routine border searches- not even reasonable suspicion. This is routine bc it’s not too much of an intrusion.
· Routine can include: 
· 1. Removing gas tank
· 2. Removing car door panels (Hernandez)
· 3. Slashing spare tire (Cortez-Rocha)
· Why this is routine:
· Didn’t result in damage (they put the tank back together)
· Didn’t take too long – it was brief – up to 2 hours.
· US v. Ramsey- letters coming through mail from Thailand. Mail inspector weighed them & they were unusually heavy. He searched one of many envelopes & found drugs so he sent all to the DEA. Statute said all you needed to search was ‘reasonable cause to suspect’ (equivalent of reasonable suspicion). R argued need more cause.
· Court: no 4A violation. Search of international mail is allowed- no suspicion required. Analogized to people smuggling drugs on their person across border.
· Note: if its domestic mail need a warrant- thus need PC.
· Dissent: ridiculous to allow gov’t to go through mail that can reveal personal details. Don’t think all border searches are created equal. 
· US v. Arnold- D coming back from overseas. Pulled him aside for secondary questioning- Customs had D turn on laptop, searched it and found child porn.
· Court: no 4A violation. Search of laptop is a routine border search – no suspicion required. Anything that comes across the border, any container, including your laptop, can be automatically searched. Search of laptop is more like a car than a home – less privacy. Also no damage to laptop.
· Routine Border Searches
· NO suspicion needed
· E.g. searching car – if they are not doing anything that would disable it – looking through components, removing panels, but not destroying anything, they can keep you for a couple hours.
· Non-Routine Border Searches – factors (requires reasonable suspicion):
· 1. Too long of a delay
· 2. Amount of intrusion (usually body)
· 3. Frequency of inspections
· 4. Person v. Things
· 5. Destruction of property
· Searches of People – Invasive – Need Reasonable Suspicion
· US v. Montoya-Hernandez- MH was a balloon swallower coming from Colombia. Customs took her aside for questioning. She went to LA & Miami a lot, had cash, but no place to stay & no appointments for business trip she was on. Stomach was distended & she claimed pregnancy. Cops detained her & said she could go to the bathroom or submit to x-ray. After 24 hrs agents got court order & did exam. 
· Court- must have reasonable suspicion for non-routine searches. Don’t need PC bc you’ll almost never have that but need some suspicion for something so intrusive. 
· E.g. of non-routine- x-ray, body cavity, strip searches, detentions
· Rationale: 1. Less privacy at border; 2. Privacy right v. gov’t interest
· Dissent: entirely too intrusive. Should need approval from magistrate based on probable cause.
· Checkpoints & Roadblocks (no probable cause required – considered special need)
· No suspicion required if warrantless search occurred at checkpoint/roadblock and was for safety, not discovering crime (needs to be reasonable)
· Court balances public safety vs. intrusion.
· Analysis – What is the primary purpose?
· Health & Safety – no suspicion (sobriety check, etc)
· Finding people committing crimes – NOT valid as special needs
· Sobriety Checkpoint
· MI Dept of State Police v. Sitz – Police had checkpoint for sobriety- average delay was 25 seconds, look for signs if people are drunk, stopped every driver. 
· Court: NO suspicion is required for sobriety checkpoints. Allowed if:
· 1. For safety & not for crime detection/discovering evidence of a crime
· 2. Reasonable
· 3. Public safety v. minimal intrusion
· Dissent: disagree w/ result of majority’s balancing bc the evidence showed few people stopped were found to be drunk – doesn’t justify delay.  
· Drug Checkpoints
· City of Indianapolis v. Edmond – police set up a drug check-point to stop a predetermined number of cars. Cops would look inside car for visible drugs & signs of impairment. Had narco dog walk around each car & if there was reasonable suspicion they would be questioned further. Otherwise they let the driver go on. 
· Court- violates 4A. test is what the purpose is. If the primary purpose is traditional law enforcement and not safety, must get a warrant. Had the primary purpose been safety this would have been ok.
· Dissent- this is contrary to Whren where court said it’s not about subjective intent & this primary purpose test makes it about the cops intent.
· Problem- this standard is very easy to abuse-can say your primary purpose is one thing but hope to be doing something else. 
· Witness Checkpoints
· IL v. Lidster – man is killed in hit & run. Police set up a checkpoint in that area a week later to question people who take that route. They stop people for brief time to ask a few questions. 
· Court- primary purpose was community interest- no suspicion needed. Court notes police were looking for witnesses. Had they been looking for suspects it would not be ok. Checkpoint is minimally intrusive.
· Court seems to ignore that witnesses are part of evidence of a crime.
· Permissible Checkpoints
· Safety
· Witnesses 
· Search for aliens (Martinez-Fuerte)
· Terrorist Stops: likely yes
· Child abductions: likely yes. 
· Consent Searches (no probable cause required) – about 98% of searches
· Standard
· Consent- you do NOT have to be advised of your right to say no
· Supreme Court assumes people know they can & would say no.
· NO suspicion needed -search is permissible without suspicion, a warrant, OR probable cause if there is voluntary consent
· Consent makes a search reasonable
· Different from a waiver – legal right you are advised of & you affirmatively state you don’t want it.
· Note: Police are allowed to lie and consent will still be considered voluntary – e.g. Co-D ratted you out.
· However police cannot lie that they can get warrant (knowing they can’t) and force D to consent. (e.g. we have a warrant, let us in)
· Totality of the Circumstances (was consent voluntary?)
· Told right to refuse? (NOT required)
· Time of Day
· Location, in custody?
· Backup called?
· Show Gun?
· Tone of voice?
· Held incommunicado?
· How invasive was the search?
· Age & gender of suspect
· Impairment? Intoxicated? Intelligence?
· Number of requests?
· Language barrier?
· Prior arrests & knowledge
· Reluctance of suspect
· Scope of voluntary search
· Search must still be reasonable:
· You can search containers (FL v. Jimeno) BUT
· Unscrewing door panel is too far (People v. Cantor)
· Burden is on the citizen to limit the scope
· But – it’s difficult to withdraw consent once officers have started search.
· If it’s NOT voluntary, MUST have a warrant.
· Schneckloth v. Bustamante- cop pulled D over & he couldn’t produce ID. Cop asked to search car in a non-threatening way, D consented & even helped w/ search.
· Court- voluntary search. Cops didn’t have to tell him he could say no.
· US v. Drayton- police boarded a tour bus w/ no weapons drawn & ask to search bags. Ask to check D’s bag & notice heavy jackets & baggy clothing – odd for hot weather. They consent to pat down & police find drugs on both D & his companion. 
· Court- No 4A violation – voluntary consent. Court said agents kept the aisle open, no weapons, no authoritative tone of voice, more like a question than an order to submit to search.	
· People v. Cantor-police stopped D & asked to do a quick search. They looked for over 15 minutes, searched multiple times, called a search dog & unscrewed a record cleaner in the trunk. 
· Court- this is unreasonable. 
· Always Ask:
· 1. Was there voluntary consent?
· 2. Assuming there was, was the scope reasonable?
· Who can consent?
· Suspect
· Third party: may give consent when another isn’t present.  Person must have actual authority or police must reasonable believe person has actual authority (apparent authority)
· Actual authority- 3rd parties can validly give consent for D if D expressly told 3rd party they could
· Apparent Authority- 3rd party cannot give consent to search when co-habitant is present & refuses consent.
· If person doesn’t have key to roommates room then its hard to argue apparent authority. But if I tell my roommate do not let anyone into my room & she tells police it’s ok, it’s OK bc they reasonably thought she had authority to allow entry
· Generally accepted – driver of car giving authority to search car that isn’t theirs; parent allowing search of kids room or spouses room.
· Kids can’t give consent to search parents room.
· GA v. Randolph- R & wife are separated. They fight, she calls the cops & says he uses cocaine around their kid. Police go to home & when D returns he denies police entry. Wife gives permission to search. Police go in and find drugs.
· Court- invalid consent. 4A violation. Looks to commonly held understandings of authority w/ co-inhabitants & finds there is a social understanding that if co-occupant is there & says no, there is no consent.
· Rule: co-occupant can generally give consent to search in the absence of another co-occupant.
· Exception- when co-occupant is physically present & objects –NO consent.
· Note: if present, but just don’t hear or aren’t aware, consent is valid. 
· Problem- police can just wait until the person leaves to search.
· Dissent- can’t make a rule based on social expectations bc they change all the time. What about exigent circumstances where abused spouse gives consent & abuser is saying no.
· Probation Searches (Reasonable Suspicion)
· Probation- instead of prison time, D must meet conditions
· Standard- Reasonable suspicion is required level of suspicion to searches probationers
· Balancing government interests v. intrusion on D’s privacy
· Do NOT need a warrant w/ probable cause
· US v. Knights-Knight is on probation & as a condition must submit to searches of his person & home. Gas company was being vandalized & they suspect K bc he was seen late at night w/ material for making pipe bombs. Police search his house & find the materials.
· Court- reasonable suspicion is sufficient for a warrantless search. This was investigative so in another circumstances p/c would be required. Court noted probationer’s expectation of privacy is lower than a normal citizen. 
· Search furthers 2 goals of probation – rehabilitation & protecting society from criminal violations. 
· Parole searches  (no probable cause required) 
· Parole- D released from incarceration -been in prison, on way back into society- has transitioned out & put under supervision of a parole officer. 
· Our recidivism rate: 67%
· Samson v. CA – D was paroled walking down the street with his g/f, PO thinks that he has outstanding warrant, but he doesn’t. Upon search Cop finds pot. Parole agreement allowed D or his property to be searched at any time, w/o suspicion as a condition. Police stopped D on basis of parolee status and found drugs. 
· Court- suspicionless searches of parolees allowed. Can Search person, home, & car
· Parolees have little privacy right vs. strong gov’t need to supervise parolees + recidivism. Parolees would otherwise be in jail & are still in legal custody of the state. They have diminished privacy rights – parolees are the ones who are much more likely to engage in criminal activity.
· Dissent: majority basically eliminates 4A for parolees. Goal is to re-integrate parolee into society, how to we rehabilitate if they can be humiliated at will. 
· Special Needs Searches  (health & safety need v. scope of intrusion) 
· general purpose of these are things other than investigating crime, went to public welfare and safety, cops have no discretion (ie: sobriety checkpoints, border searches, inventory searches, administrative searches, drug testing, community caretaking – comes out of the word “reasonable” in the Constitution) 
· Administrative Searches
· Standard – No P/C, but must have reasonable legislative scheme
· Categorically different. Usually special needs bc industry is highly regulated & we need to make sure they are complying w/ the rules
· Of Homes
· Camara v. Municipal Court of SF- public health inspector entered building to make routine inspection. Asked to search bottom floor apartment of D who he heard was using it as a residence, which wasn’t allowed. Occupant refused to allow him to inspect w/out a warrant. 
· Court- 4A applies. Inspections are a significant intrusion upon privacy interests. Must have special need & here there is a  good reason to have them - gov’t interest here is public health & safety. 
· Don’t need traditional p/c. must have a reasonable administrative scheme in place to get warrant. 
· Of Non-Residential Commercial Property
· See v. City of Seattle – USSC applied Camara
· Of Businesses
· NY v. Burger- B operated a junk yard for spare parts. NY statute allowed inspectors during regular business hours to go in & demand to see license & ‘police book’ (where they get parts). B didn’t have either & didn’t object to inspection. Officers determined there were stolen cars there.
· Court- there IS a 4A right BUT this is a special needs search bc there is less of a privacy expectation when balanced w/ governmental interests – reasonableness.
· Here- auto theft was on the rise. Was a statutory scheme in place. Time- during day. Place- only looked where they could find record. Scope- looked for records (but if anything is in plain view they can take it.
· Factors for Determining Lawful Administrative Search 
· 1. Substantial gov’t interest
· 2. Inspections necessary to regulatory scheme
· e.g. liquor stores, gun shops, etc. highly regulated businesses we need to keep an eye on
· 3. Adequate statutory scheme – whether it’s reasonable substitute for a warrant. To be adequate substitute must:
· provide notice
· admin warrant showing statutory scheme
· limit discretion in time, place & scope
· Dissent- this industry wasn’t really that regulated & law didn’t provide adequate assurance search would be limited. Admin scheme must create a “predictable & guidable governmental presence”
· ANALYSIS
· 1. Does scheme comply w/ 4A requirements?
· 2. Did search comply w/ scheme?
· Drug Testing 
· result depends on primary purpose of testing: 
· health & safety – ok
· law enforcement – not allowed
· Standard – balance health & safety needs vs. scope of intrusion
· Employment
· Skinner v. Railway Executives- gov’t regulation for testing railway workers
· Court- upheld regulation of testing workers involved in accidents bc gov’t interest in safe railroads is greater than privacy interest.
· Nat’l Treasure v. Von Raab- US Customs drug testing those working in drug interdiction that carried guns
· Court- Upheld testing BUT can only be for positions where there is danger/safety involved. Classified docs wouldn’t count. 
· City of Ontario v. Quon (Non-Drug Search)- Q repeatedly went over text limit on pager. City admin looked at 2 months of text, some were sexually explicit. He filed suit, alleging violation of 4A rights.
· Court- didn’t answer if Quon had REP. But even assuming he did, his 4A rights were not violated bc the search qualified as special needs. 
· “Special needs, beyond the need for law enforcement,” make the warrant and probable cause requirement impracticable for government employers. Here, the search was justified because it was not too intrusive and it was not reasonable for Quon to think that his text messages would not be reviewed. 
· Politicians
· Chandler v. Miller- drug testing of political candidates violates 4A. They don’t fall under health & safety rationales. No evidence of drug problem.
· Schools
· Searching random students standards
· Isolating an individual student for search – reasonable suspicion
· Particularized focus (underwear) = something more than reasonableness, but we don’t know exactlyw hat
· Drug Testing – NO suspicion
· Non-Drug Test Search - **NJ v. TLO – Student’s purse searched for drugs. Held that schools have more right to intrude w/ middle and HS student, students have less REP.
· Court- can search student’s bag w/ reasonable suspicion. No warrant or PC required (even tho normally it is). Diminished privacy for kids in school. School officials act as parents, have responsibility for kids, must maintain law & order.
· Reasonable suspicion – articulable facts
· Note: in the real world for this type of individualized search you need probable cause, here just reasonable suspiction
· Vernonia School Dist. v. Acton- School randomly drug tested athletes. Policy had notice-if you test positive, they retest to ensure no error. If 2nd test is positive, you can be suspended & participate in program or not play sports the rest of the year. 2nd violation-can’t play for rest of season. Results don’t go to police. Tests are random. 7th grade football player & parents refused test.
· Court- Suspicionless drug testing of athletes - reasonable
·  Gov’t interest - compelling interest in deterring kids from drugs. School had tried other methods. Athletes are example for many students & need to keep them from doing drugs.
· Balancing-1. Expectation of privacy of student & 2. Way in which test done/ character of intrusion.
· character of intrusion- kids fully clothed, try to be discrete. Athletes have lesser expectation of privacy bc they change in locker room.
· Better for it to be random & not apply equally to all students – teachers might abuse/apply arbitrarily.
· School is not required to use least intrusive method.
· Note: no suspicion- limited. Don’t assume applies elsewhere
· Dissent- think suspicion based scheme would be less intrusive. 18 million students and gives a blanket search, have the balancing all wrong- drug testing is overreacting. The greatest threat to our constitutional freedoms come at time of crisis
· Bd. of Ed. v. Earls- Bd. of Ed. instituted drug testing policy for students participating in any extracurricular activity. 
· Court- Suspicionless drug testing of participants in any extracurricular activity is ok.
· Privacy interest v. gov’t interest/sch int. in keeping kids off drugs
· Manner of test was a negligible intrusion of student’s expectation of privacy.
· Focus on risk of drugs to everyone. Had found drugs on Future Farmer of America & joint in parking lot. 
· Concurrence- this method is addressing the problem. Choice is btw individualized suspicion & random testing – random is better.
· Dissent- rationale underlying testing policy is expanding – exaggerating the problem. May first case was justified – moving toward capricious. 
· Redding v. Safford USD – 13 yr old girl subjected to strip search bc they found her planner on another student who claimed to have gotten ibuprofen from her. Searched her bag & pockets, then took her to nurse where they made her strip down to underwear. They didn’t find any ibuprofen.
·  Court- search not reasonable. Only needed reasonable suspicion for backpack, but inside your bra & underwear it is more intrusive & school didn’t have enough suspicion to justify it.  If instead looking for more serious drug or weapon then the balance would have tipped the other way, but not this time.
· But school officials have qualified immunity since the law wasn’t clear enough before this case.
· Dissent: No 4A violation b/c school needs to maintain order- judges aren’t qualified to tell a school what they should do- drug epidemic is now a pressing concern on every school. 
· SCHOOL SEARCH RULES
· Random Drug Testing – NO suspicion
· Search of Backpack/Bag- REASONABLE suspicion
· Strip Searches- PC or reasonable suspicion depending on dangerousness of drug
· Hospitals
· Look for primary purpose to determine reasonableness (limits on drug testing)
· Ferguson v. City of Charleston – hospital was testing pregnant women’s urine for coke, w/o their knowledge or consent. Reported results to police because there was a growing problem of pregnant women using cocaine, who arrested women testing positive. 
· Court- 4A violation, not reasonable. Testing violated patient’s reasonable expectation of privacy. Gov’t purpose was not health & safety but had law enforcement purpose. Central feature of policy was to coerce patients into giving urine sample for testing. 
· Note: there are both interests- regulatory and investigatory, hard to separate out primary purpose- like chop shops! 
· Dissent: Scalia says you have no EOP in urine & therefore it wasn’t even a search. Looking for drugs –not a search. If anything urine sample was the search, but women voluntarily gave sample.  
· Underlying rationale: once you start regulating what women do with their bodies while they were pregnant, there may be ramifications. Also, may deter women from getting pre-natal care.
· ** Note: special needs go beyond testing: checkpoints near airports, searches in subways and trains, searches on ferries- b/c the expectation of privacy has decreased and not the gov interest is even greater because of the war on terrorism. This changes the equation-  If you get on subways, they are now allowed to look in your bags in order to find a bomb- but what about mini strip searches? People carry explosives in their underwear 
· Exigent Circumstances  (focus on law enforcement purpose) These ALL need PC
· Emergency situation when you don’t have time to get a warrant, but must have P/C
· Hot Pursuit – no time to get a warrant – Must have Probable Cause
· Welsh v. WI- truck driver witnessed D driving erratically & end up in a field. Truck driver blocked D in, but he just left & walked home. Police went to scene, then D’s home. Step daughter let them in, they found D naked in bed. 
· Court- No exigency/hot pursuit. Court said no immediate or continuous pursuit. Police wanted to get to D quickly, w/out warrant bc they were afraid of BAC dropping/ evidence degrading. This is not permissible- must look at gravity of underlying offense.
· Take Away- hot pursuit must be immediately  after crime, a continuous pursuit, & you can only use warrantless search to protect others & preserve evidence.
· Protecting Lives & Property – Probable Cuase
· Brigham City, UT v. Stuart- police called to noisy house party. Minors drinking. Cops went to back of house & saw fight inside. Minor punched someone who was spitting blood. Officers knocked & announced but no one heard so they entered. 
· Court- exigent circumstance- serious threat to safety of others that police must stop. Totality of the circumstances- must be real threat. Subjective intent of officer irrelevant; viewed under objective officer standard
· MI v. Fisher- police responded to complaint of disturbance. Property was in disarray & blood on hood of truck. Saw D in window of house screaming & throwing things. When they opened door, R was waiving a gun.
· Court- exigent. Don’t need iron clad proof there was a serious life threatening injury. Objective std- if officer reasonably believes entry is necessary to prevent injury, they can go in. Don’t second guess officer’s split second decisions.
· People v. Troyer (CA Sup Ct)- if a guy is bleeding on the porch, is that exigent? 
· Might have enough from circumstances outside to give you P/C for exigent circumstances to go in the house.
· Ryburn v. Huff- bullied high school student was missing a lot of school & rumor was he was going to ‘shoot up the school.’ Police called the house & mother answered she & son were there, then hung up. Mom refused to let cops in, which is unusual. She comes outside to meet them & when they ask if there are any weapons in the house, she runs back inside. One officer follows so the partner follows too. 
· Court- exigent. Officer need only have a reasonable belief there is an imminent threat of danger. 
· Prevent Destruction of Evidence – Probable Cause
· KY v. King- Police chasing suspect & don’t hear on radio suspect went into apartment on right. They smell pot coming from apartment on left. They knock & announce & hear people scurrying about as if they might be disposing of evidence. Police enter.
· Court- exigent. Exigent circumstances rule applies when police  do not create the exigency by engaging or threatening to engage in conduct that violates the 4A. Police didn’t do anything to create exigent circumstances. Nothing unconstitutional about knocking. 
· Reasonable bc police smelled pot & were concerned w/ destruction of evidence. Smell of pot will give you probable cause. 
· Dissent- police know when they knock it creates exigent circumstance. Court is making it too easy to create exigent circumstance when it comes to a house.
· Take Away- warrantless search based on exigent circumstances is ok so long as police don’t do anything illegal to create exigent circumstances.
· Community Caretaking Exception  - do NOT need P/C
· Police, in addition to investigative role, help community in other ways that don’t involve criminal investigation/prosecution. Police do not need warrant to go in & help someone
· Emphasis on health and safety exception overriding intrusion on privacy- other things that the police do rather than build cases against bad guys
· Different from Exigent Circumstances bc they don’t really have a basis to know that it’s exigent. 
· Community caretaker is a lot broader than exigent circumstances. Police are NOT looking for evidence of a crime, wandering door to door, etc.
· People v Ray – neighbor’s door has been open all day, looks like shambles inside- police thinking that someone may be hurt and goes in thinking that there had been a burglary-
· Court- no 4A violation. Analysis is subjective here. Normally don’t look at the subjective intent of the officer, but this is different. If the police can convince you that they are doing the search for something OTHER than law enforcement--- then ok. 
· People v Madrid: vehicle stopped by an officer who believed that a passenger may be ill, D was walking with an unsteady gait & sweating, almost fell, believed he was drunk, got into the passenger side of the car & was hanging outside the car.
· Court- community caretaking can extend to vehicles but NOT here. The individual was the passenger, not the driver. There was someone else who could have helped him. Court is sensitive to fact police might claim to see someone in ‘distress.’
· Test:
· Nature and level of distress exhibited by the ind
· Location of ind
· Whether the ind was alone/had access to assistance independent of the offered by the officer
· To what extent the ind presented a danger to himself or others
· Cady v. Dombrowski – police entered house when they saw door open. Found drugs in plain view. Held that community caretaking exception applied.
· Probs w/ this exception – police might use this as pretext for going into anyone’s house.
· Pretext doesn’t matter as long as police can LATER objectively ID a non-criminal investigative purpose.
· Warrantless Search Requirements:
· Probable Cause
· Search incident to arrest
· Hot pursuit
· Plain view
· Plain touch
· Automobile search
· Exigent circumstances
· No Probable Cause/Reasonable Suspicion 
· Inventory search – no suspicion just policy
· Border crossings – NO suspicion
· Roadblocks and checkpoints – NO suspicion
· Consent – NO suspicion
· Probation and parole – probation reasonable suspicion – parole NO suspicion
· Admin searches
· Drug testing – RANDOM drug testing no suspicion
· School searches -  individual locker – reasonable; underwear – something more
· Community caretaking – no suspicion
· SEIZURES & ARRESTS
· Three Topics
· Arrest – lengthy seizure
· Terry Stops – temporary detentions to see if crime is afoot, pat down for weapons. A lot of power & a lot less suspicion needed.
· Consensual Encounters – NOT seizures
· Requirements for diff levels of interaction w/ police:
· Arrest  PC
· Temp detention  reasonable suspicion
· “Consensual encounters”  no suspicion.
· Approach
· Was it a seizure
· What kind of seizure was it
· Look at things like where are they being stopped? 
· If they put handcuffs on you, surround you, take you into another room etc. it’s NOT consensual.
· Was there the proper level of suspicion
· What can police do during that type of seizure
· 1. Was It A Seizure?
· US v. Mendenhall- DEA agents approach a woman in the airport bc they think she might be a drug courier. She goes w/ them to DEA office & consents to search.
· Court- agents didn’t need any suspicion bc there was not a seizure. If it’s a consensual encounter you don’t need suspicion at all.
· Standard- whether a reasonable person under the totality of the circumstances would believe he or she is free to leave. Need not be told they have the right to leave. Factors:
· Threatening presence of several officers
· The display of a weapon
· Some physical touching of person of the citizen
· Tone of voice
· They say: “You are NOT free to leave”
· CA v. Hodari- 2 cops patrolling neighborhood in unmarked car & street clothes. See 4-5 teens huddled around a car. Kids start to run, cop gives chase & as he is about to tackle one kid, the kid turns & sees the cop & throws a rock of something. Teen argues seizure.
· Court- not a seizure. Seizure occurs when you physically restrain or surround the person. If you don’t stop it’s not a seizure. Yelling at people & running after them is not a seizure. Teen was not seized until he was tacked. 
· Note: similar to Mendenhall but Supreme Court distinguishes based on public policy bc police chases are dangerous.
· Is Every Encounter w/ Police a Seizure?
· Seizure- passenger in a car: seized w/ driver
· NOT a seizure: bus sweeps & airports: free to leave
· Police Chase: not seized until you are restrained. 
· 2. What Kind of Seizure Was It?
· Arrest – Need PC
· Defining Arrest- Factors
· Reasonable person would NOT feel free to leave
· Beginning of judicial process
· Look at all the circumstances
· Handcuffs NOT required
· Show of force
· More than temp stop
· Triggers search incident to arrest
· MUST HAVE PROBABLE CAUSE
· What Can Police Do?
· Full search of person & grab area
· Home – anything in that room but not other rooms
· Car – passenger compartment - NOT your trunk – unless you have a hatchback, then your screwed
· Can search for weapons & evidence/contraband
· Public Arrest
· U.S. v. Watson- informant told mail inspector that D was selling stolen credit cards. Police observed Ds exchange w/ informant, informant was to light a cigarette if he had stolen credit cards. Arrested D.
· Court: if police have probable cause they can arrest in public w/out a warrant and search
· Home Arrest
· Payton: house arrests require warrant or exception. Require search warrant to arrest in 3rd party’s house.
· For What Crimes May A Person Be Arrested
· Atwater v. City of Lago Vista-TX law allowed warrantless arrest of violators of seatbelt law. Police pulled woman over w/ kids in car & officer immediately told her she was going to jail. When arrested she is taken to jail, her mug shot is taken & is held. Ultimately she pays a $50 fine.
· Court: no violation. So long as there is probable cause officer’s can make a warrantless arrest for even a very minor offense. Court doesn’t make officers distinguish btw serious & not serious crimes.  
· Dissent- should look to the common law & ask what is reasonable. 
· Take Away- arrests are allowed for any misdemeanor offense
· Doesn’t matter if it’s only punishable by fine
· Subjective intent of officer is irrelevant
· VA v. Moore – Police stop M bc they heard he was driving w/ suspended license. State law says procedure is to give citation/summons to court instead of arrest. Officers arrest, get consent to search his car & find drugs.
· Court- if there is probable cause you can arrest, even if it’s not an arrestable offense under state law. 4A doesn’t incorporate state’s arrest statutes. 
· As long as you can make the arrest under federal law, even if it’s not an arrestable offense under state law, the state officer can arrest
· Protecting Against Improper Arrest
· Riverside v. McLaughlin
· w/in 48 hours of D’s arrest, must present complaint to judge (absent extraordinary circumstances) –this includes weekends & holidays
· Gerstein Review: judge determines probable cause as a prerequisite for extended pretrial detention following warrantless arrest. 
· Stop & Frisk- Reasonable Suspicion
· RS – is like Gates-Lite.  Need to articulate why you are suspicious.
· What can they do?
· All they can do is frisk you for weapons
· Car Terry Stop – can look in passenger compartment for accessible weapons
· Cannot- feel something mushy in your pocket & manipulate it.
· Terry v. OH: experienced cop is patrolling high crime area & notices 2 suspicious people. Can’t articulate it, but they’re suspicious. Their behavior leads him to believe they’re going to rob a store. They go meet a 3rd person. Officer approaches them & asks if they’re armed. He pats them down to see if they have weapons. 
· Court- the 4A allows stop & frisks. It applies but allows if standard is met.
· Standard: 
· Must have reasonable suspicion. do NOT need probable cause
· RS- ‘specific & articulable facts’
· More than a hunch
· This is meant to be objective but includes subjective bc one of the factors is officer’s experience
· May only pat down for weapons only – need suspicion of danger
· If you happen to find contraband, can seize, but must meet plain touch
· Balance gov’t interest in officer safety & crime prevention v. intrusion
· reasonableness has 2 parts: what were they suspicious of & what did they do in relation to that suspicion?
· Implications of Terry
· 4A is not all or nothing.
· Spectrum- Arrest (P/C)– Terry Stops (Reas Susp) –Encounters (none)
· Deference to law enforcement – more police discretion.
· No judicial oversight over stops by police, no judicial Gerstein review.
· Allows for abuses
· Racial profiling can have impact- how do police decide who to stop.
· What May Police Do During a Terry Stop?
· Hiibel-Police stopped bc H was acting erratically outside car & woman was in car. H refused to give ID. Police thought he was intoxicated. H kept refusing to give ID & taunting police to arrest him. NV had a law that if you were stopped you had to give your ID.
· Court- officer can ask for ID during Terry Stop. There was a possible domestic dispute so police had reasonable articulable facts. Gov’t interest is in figuring out who the person is & the situation vs. giving up your ID-we show our ID all the time, so not a big deal.
· Dissent- this is a 5A right against self-incrimination violation
· Proper Terry Stop Actions	
· Ask for ID
· Pat down suspect & seize evidence that is apparent to ‘plain feel’
· Look inside area of car that is accessible to D
· Make protective sweep of house
· Brief detention to talk to suspect
· Improper Terry Stop Actions
· Full search for evidence
· Search of areas outside defendant’s access
· Lengthy detention
· Involuntarily taking suspects to stationhouse
· What is “Reasonable Suspicion”?
· Of People
· Terry v. Ohio- 
· Totality of the circumstances
· Suspect’s actions
· Police experience
· Automobiles
· US v. Arvizu- A is driving on back roads by border, known to be used for smuggling. Censors tip off police there’s a car on the road. Kids in van are waiving strangely & knees are really high. Drive didn’t look at cops when they passed. Cop pulls them over & find pot.
· Court- can stop car to investigate upon reasonable suspicion. Look at
· Totality of the circumstance, not factors individually
· Common sense inferences
· Officer’s experience
· Unnatural way of driving
· Unnatural conduct of passengers
· Location of car
· US v. Manzo-Jurado- men were speaking Spanish at football game in Montana & weren’t rooting for either team. They left early & appeared to comprise of a work group. Police approached them at their car.
· Court- no reasonable suspicion. 
· Dissent- if deferring to cops, can’t question too much. Totality of circumstances can make innocent facts look suspicious.
· AZ v. Johnson- police pulled car over for expired registration. J was a passenger, was wearing gang colors, had a police scanner & looked nervous. Officer wanted to question him about gang affiliation.
· Court- reasonable suspicion allows for Terry Stop on both driver and passengers of a vehicle. Must have reasonable suspicion of a criminal act- probly thought J had a weapon.
· Broad implications- court sending a message they understand the danger for police.
· Anonymous Tips
· AL v. White- cops got a tip woman would be leaving her apartment at a certain time, car had a broken taillight, would be going to a motel & would have coke in a bag. When woman left she had no bag, but they followed her almost all the way to the motel before stopping her.
· Court- Anonymous tips can establish reasonable suspicion 
· Tip alone wasn’t enough, must have corroboration & they did here.
· Dissent- could get the exact same outcome bc of a neighbor who doesn’t like you. Alleged destination isn’t enough.
· FL v. JL- cops got tip person at bus stop wearing a plaid shirt had a gun. All police get is the call. They go to the corner & see a boy in a plaid shirt, terry stop him & find the gun. He gets charged w/ carrying a concealed weapon w/out a license.
· Court- anonymous tip must predict some future activity that can be corroborated & gives sufficient indicia of reliability to provide reasonable suspicion to make the stop.
· No per se exceptions (e.g. firearms)
· Here- no predictive info was provided. All they had was the tip & nothing more.  
· Reasonable Suspicion Based on Suspect’s Flight
· IL v. Wardlow- cops are patrolling known drug area of Chicago. Upon seeing police W flees. Officer chases him down, pats him down, finds a gun in a bag, & arrests him.
· Court- flight can be enough for reasonable suspicion based on the totality of the circumstances.
· Here- terry stop was reasonable. W’s unprovoked flight was evasion.  But flight is not dispositive, but a strong factor supporting reas. susp. in totality of the circ.
· Dissent-variety of reasons person might run, many of which are innocent. Problem is person in high crime neighborhood might be conditioned to run.
· Reasonable Suspicion Based Racial Profiles
· US v. Sokolow- D paid tickets in cash, flew under false name, only stayed in Miami for 2 days after flying from Hawaii, didn’t check any of his luggage, wore black jump suit & gold jewelry the whole time, phone number was home number under a different name (but was his voice on the machine), appeared nervous. Gov’t used profile to arrest D on basis of fitting drug dealer profile- searched and foudn1,063 grams of cocaine- dog came and alerted on his luggage
· Court- profiling is permitted in totality of the circumstances that can lead to reasonable suspicion. Race can be a factor but not the only factor.
· Always take it in chronological order – was there reasonable suspicion to stop
· In AZ v. Johnson that didn’t apply bc they were able to stop bc of the vehicle violation
· What is reasonable Suspicion? (“Totality of the Circumstances”)
· Suspicious activity
· Common sense inferences
· Officer’s experience
· Anonymous tips (predictive)
· Flight of suspect
· Profiling
· Driving behavior
· Location of suspect
· Suspect’s clothing
· What can police do during Terry Stop
· Brief detention to talk to suspect
· Ask for id
· Pat down/frisk
· Check nearby area for weapons
· Differences between arrests and stops:
· Standard:
· For an arrest there must be probable cause, but for a stop there only has to be reasonable suspicion. 
· Cannot do full search during stop:
· If a person is arrested, police can do a search incident to the arrest but if a person is stopped, there can be a frisk only if there is reasonable suspicion that the person has a weapon. 
· If a person driving a car is arrested based on probable cause, the police may search the car but if a person is stopped, there can be an inspection only of the grab area.
· There is often not a bright line to distinguish when a stop becomes an arrest.
· Look at where the person is being stopped
· If stopped in an airport, even if you miss your flight, if you stop, it’s consensual. 
· If they put handcuffs on you surround you, bring you into another room, etc. – that is NOT consensual. 
· If a person is detained for sustained interrogation that is an arrest under the Fourth amendment.
· An arrest has occurred if police take a suspect to the station for questioning. 
· Taking a suspect from the public area of an airport into a small room constituted an arrest. 
· Detaining a person’s luggage for 90 minutes was a seizure – duration matters.
· Who Was Seized?
· Street seizure: the individual seized.
· Car seizure: both passenger and driver.
· Both have standing to sue for improper seizure of car.
· Was there the proper level of suspicion?
· Arrest: must have probable cause
· Temporary detention/Terry stop: need reasonable suspicion
· Consensual encounter: need no suspicion  
· What can the police do during that type of seizure?
· Arrest: search incident to arrest.
· How much force can an officer use during an arrest?
· Standard: reasonableness. Look to:
· Totality of the circumstances
· Severity of the crime
· Threat to police or others
· If person is resisting arrest
· Temporary detention/Terry stop: pat down 
· Consensual encounter: anything  
· Electronic Surveillance
· Wiretapping
· Different from consensual monitoring
· Neither party is aware that government is listening (or watching)
· Governed by statute & National Security surveillance (FISA)
· Keeping track of what sites you go to is not wiretapping – listening or watching private conversations.
· 3 Types of Wire Taps
· Title III Wiretaps – Electronic Privacy Act of 1964
· Very cumbersome 
· “Super” PC required – must show can’t get info thru regular surveillance.
· Minimization – can’t listen to non-relevant convos
· Limited time period
· Must report to judge
· FISA- foreign intelligence security act
· Warrantless Wiretaps
· FISA Court- secret court. Justices named by CJ of Supreme Court. Only job is to issue foreign intelligence orders. Only side represented is the government. 
· Must be re: foreign intelligence, but can be gathered w/in US
· Patriot Act expanded court’s powers.
· FISA Warrant- D doesn’t get notice of warrant. There is an appellate court to appeal to, but they have never overturned a warrant.
· Required showing: they say probable cause
· Includes roving wiretaps.
· Consensual encounter: anything  
· Presidential Wiretaps
· NSA – no court supervision; no probable cause needed
· President used a lot after 9/11 claiming actions were under War Powers.
CH 3:  THE EXCLUSIONARY RULE
· Remedies for Constitutional violations:
· Sue police – criminals suing the police (not good)
· Disciplinary action against police – police will be policing themselves
· Criminal action against police – don’t have to best record in prosecuting even the WORST police misconduct (Rampart, Rodney King)
· No action – a right without a remedy isn’t really a right
· Exclusionary rule- material obtained in violation of the Constitution cannot be introduced at trial against a criminal defendant – 65, 000 – more applied to Misdemeanors than felonies
· Always Balance
· Deterring improper police behavior with cost of excluding evidence
· Theory- Fruit of the poisonous tree
· No probable cause – illegally arrested/illegal search – anything that comes from that statement/search will be excluded.
· Origins of the Exclusionary rule
· Weeks v. US (1914) – police went into a house w/out a warrant, collected some evidence & then went back again w/out a warrant. Flagrant violation of 4A warrant rules. D is charged w/ federal crime & argues evidence should be suppressed
· Court-adopts federal exclusionary rule. Court builds the rule on reasoning that constitution means something and its basic principles won’t allow such flagrant violations.
· Wolf v. CO (1949) – rejected exclusionary rule for state (prevented diff results for same situations by avoid “Silver platter doctrine” – serving up case by going to the appropriate court)
· Mapp v. OH (1961) – police got a tip a person was hiding out in a home who was wanted for questioning in connection w/ a bombing. She wouldn’t let police in, but they forcibly entered & found evidence of lewd & lascivious books/pics.
· Court- exclusionary rule of 4A applies to states through DPCL of 14A. This is a fundamental right. It’s about constitutional & judicial integrity. No more silver platter for federal agents bringing evidence to states.
· Exclusionary Rule Today
· States can have exclusionary rules
· Feds set minimum exclusionary rule applicable to states
· Violations of FRCP do not invoke the exclusionary rule
· Violations of international law do not invoke exclusionary rule
· Arguments in Favor of Rule
· Deters bad police behavior & misconduct knowing the fruits of their efforts will be excluded
· Judicial integrity: courts are tainted if they convict based on illegally obtained evidence
· Illegally obtained evidence is unreliable & could lead to conviction of innocent people
· Sends powerful message that the gov’t cannot & will not benefit from wrongdoing by its own 
· No other approach works as well
· American Tradition
· Criticisms of the Rule
· Letting potentially guilty people go free
· Isn’t really a deterrent – too easy for police to break the rule
· There are no clear stats on its deterrent effect
· Other alternatives – punish police, civil suits, administrative action
· Unnecessary 
· Judicial economy
· Judicial economy.
· Standing
· Not really standing- said the test is really is D’s burden of establishing that his own 4th Amend rights were violated by the challenged search or seizure, not a technical standing rule,  ability to raise an Exclusionary Rule objection
· Who can object to the introduction of evidence & raise the exclusionary rule?
· Rakas v. IL- Police got a report of a robbery getaway car. Officer spots car, pulls it over, tells passengers to get out, & searches it. Finds gun under front passenger seat & ammo in glove compartment. D is passenger of car, but doesn’t own it & denies owning gun or shells. At trial, Prosecution offers contraband as evidence & D tries to suppress. 
· Court- only those whose 4A rights were violated have standing for exclusionary rule to apply. Ask if D had a reasonable expectation of privacy. Cannot just be aggrieved. 
· Here- it wasn’t the passenger’s rights that were violated (though searching the car may have violated someone else’s).  D would have a reasonable expectation in his own bag. 
· Note: Owner & maybe driver would have standing to challenge bc they have a reasonable expectation of privacy. 
· Rawlings v. KY- D stashed his drugs in his girlfriend’s purse & police found it upon a search. D tried to have the evidence excluded at trial.
· Court- D had no reasonable expectation of privacy in the purse bc he didn’t own it. Just bc something of his was in her bag and she had a reasonable expectation of privacy in the bag doesn’t mean he does.  
·  Search of her bag violated her 4A rights bc it was warrantless. 
· If D had been wearing a fanny pack or man bag he would have standing.
· Standing to Challenge Searches of Homes
· MN v. Olson- overnight guest has a reasonable expectation of privacy protected by the 4A & thus has standing for exclusionary rule to apply.
· MN v. Carter- D’s were bagging coke in another guy’s apartment. Police were looking through blinds & subsequently arrested them. D argued unreasonable search & exclusionary rule should apply
· Court- exclusionary rule does not apply. Short term visitors no expectation of privacy. Especially where it is for a commercial transaction. No indication D has been accepted into home like an overnight guest is. 
· Court also noted police looking through the blinds was not an unreasonable search
· Facts Indicating No Reasonable Expectation of Privacy
· Purely commercial nature of transaction
· Short length of time – only on premises for 2.5 hours
· Lack of previous connection btw D & homeowner
· Whether they’d ever been there before - never
· How much of the home they use
· Dissent- worried this will incentivize police to perform illegal searches of homes. Same problem we’re worried about w/ cars – that they will just pick someone who doesn’t have standing/a reasonable expectation of privacy.
· Illegal Seizures
· Brendlin v. CA- cops thought car had expired registration & upon checking learned it was registered temp. Nothing else was suspicious but cops still pulled car over (bad stop). Cops noticed B, one of an infamous group of brothers, was a passenger, & suspected he might be in violation of parole. Ordered B out of car at gunpoint searched car & found syringes. 
· D argued that bc seizure was illegal – car should not have been seized from alleged expired registration- everything else was fruit of the poisonous tree. 
· Court- passengers are seized w/ the car, & when seizure violates the 4A have standing & can contest the search of himself after the illegal seizure.
· Court doesn’t believe D would have reasonably believed he could terminate encounter w/ police, but instead intentionally detained & subject to police authority. Bc seizure was bad, he could challenge.
· Note: limited holding-does not extend to more incidental restrictions on freedom of movement like slowing down/stopping bc another vehicle is being detained. 
· 2 Tricky Situations
· 1. Passenger in Car – standing to contest illegal seizure of car OR illegal search of THEM or THEIR items.
· But they generally don’t have standing to challenge search of the car
· 2. Houses- overnight guests or live at the house – HAVE standing to contest search 
· But if you’re just a visitor & they rush in, do NOT have standing to contest
· If they are looking to arrest someone- 
· To arrest you in YOUR house, just need an arrest warrant
· To arrest you in a 3rd Person’s House- they need arrest warrant AND search warrant. This is bc if they are arresting you & see dope in plain view in 3rd person’s house, you would not have standing to challenge, but if no search warrant, 3rd person would.
· EXCEPTIONS to the Exclusionary Rule
· Analysis – when you have evidence you want to introduce ask:
· 1. What evidence are you going to use?
· 2. How did they get it?
· once you determine whether evidence was obtained legally or illegally, consider the exclusionary rule
· If you can’t find an exception that applies everything that stems from the illegal act is “fruit of the poisonous tree”
· E.g. Police make illegal arrest, which led to statement, which led to evidence. There can be a couple steps as long as it’s not too tangential. Illegality of the police conduct led to the discovery of evidence. The evidence is “fruit of the poisonous tree”
· Independent Source
· Police did something illegal, but found evidence w/ a lawful search (i.e. someone else legally found it first)
· Key to determining Independent Source – must be TOTALLY separate
· If police use anything they saw to get a warrant – not independent
· If they get the idea to get the warrant bc they took a peek – not ok
· Factors to look for:
· Police were already on their way to get a warrant
· Whether it’s the same officers
· What they put in the application for the warrant
· Rationale: don’t want to punish the police & put them in a worse position they would have been in if the violation didn’t occur. It’s not going to deter this police behavior- we had a cop doing the right thing… this isn’t going to deter anyways. Don’t want to make society suffer for illegal entry bc evidence was actually obtained lawfully.
· Segura v. US- Police went into the house & remained there until search warrant was obtained. Then independently other officers who had been off getting the warrant show up & seize the evidence listed in the warrant.  
· Court- independent source applies. Police may have gone into the house unlawfully but that’s not how they SAW the evidence. There was nothing they saw or did that led them to get warrant. Cops entered illegally but warrant was already being obtained
· Murray v. US- police got a tip & are surveilling C&M in a warehouse. After seizing 2 trucks containing pot that had left the warehouse, police forced entry & observed burlap wrapped bales later found to contain pot. They left w/out touching anything, kept surveilling & later got a warrant that did not mention prior entry or rely on any observations from that entry.
· Court- They didn’t use anything they saw in order to obtain the warrant. But mere fact they saw everything raises suspicion of independence– remanded to lower court.
· Standard- whether the cops would have gotten the warrant even without seeing the illegal stuff. Evidence in question can’t be basis for PC to issue warrant. 
· Must look out for both general & specific taint
· Specific- things you saw are included in your request for warrant
· General- you decide to apply for the warrant based on what you saw
· Dissent- this will encourage officers to do ‘confirmatory searches’ to determine if it’s worthwhile to obtain a warrant.
· Inevitable Discovery
· Evidence is obtained illegally but Police would have inevitably found the evidence in a lawful manner (just a matter of time)
· Not obtained through lawful means, but had they not used those unlawful means they would have obtained the same evidence through lawful means
· Nix v. Williams(“Christian Burial Case”)- girl went missing from YMCA. W was seen carrying bundle w/ legs sticking out. He surrendered to police in city several hours away. While transporting W officer made “Christian burial speech” leading W to lead police to body. A search party near the body at time & P argued they would have found body anyway  
· Court- police would have inevitably discovered the body anyway. 
· Standard-prosecution must prove by preponderance of the evidence that police would more likely than not have discovered the evidence. 
· Rationale: societal costs outweigh any benefit of deterrence. 
· Dissent: thinks it should be clear & convincing evidence. (really really an exception)
· Distinguishing Independent Source & Inevitable Discovery
· Independent Source – they actually find the evidence through a lawful method
· Inevitable Discovery- found illegally but would have found through a lawful method
· Hypo- somebody doing an illegal search & someone completely independent who had a warrant but didn’t get there in time to do a legal search
· Not found through a legal method bc person w/ warrant didn’t get there first
· Argue- got it illegally but had a warrant on the way- inevitable discovery
· Note: if police conduct a search w/out a warrant for one purpose, but there was an outstanding warrant for another purpose – argue inevitable discovery 
· Attenuated Taint
· Fruit of the poisonous tree- anything that flows from illegal activity
· But there is a point where fruit rolls far enough from the tree that the exclusion is far outweighed by the cost to society.
· I.e. where they did something illegal but you can see wanting to come forward & provide a statement
· Intervening acts erase the taint of illegal police action
· A lot of things can happen in between the time of the illegal action & when they actually get the evidence they want to use
· Factors that taint has dissipated:
· Miranda warnings
· Temporal proximity of arrest to confession
· Intervening acts
· Talk to lawyer?
· Other acts of free will?
· Flagrancy of police misconduct
· Voluntariness of statement, coercive atmosphere?
· Where statement was given
· Defendant’s actions in returning to provide statement
· Sliding Scale for Attenuation of Taint: 
· Flagrant violation = more attenuation required
· Technical violation = not as much attenuation required.
· Wong Sun- man was handcuffed & held at gunpoint after which he made incriminating statements. He was arrested, charged, then released. Next day another agent questioned him, told he had right to remain silent & Wong Sun made more incriminating statements.
· Court- first statements must be excluded but second statements are admissible bc taint had sufficiently dissipated.
· Cost of excluding isn’t worth it bc police conduct during second questioning is not the kind of behavior we want to deter.
· Brown v. IL- B came home & police were waiting inside. He was associated w/ the victim of a recent murder. He was questioned & made incriminating statements. They pick up his accomplice, B is mirandized, bring back to interrogation room & B makes more incriminating statements
· Court- look at all the factors. Miranda warnings alone are NOT enough. Using factors, court said both statements were ‘fruit of the poisonous tree’ bc the first statement was separated from illegal arrest by 2 hours & there was no intervening event of significance – 2nd statement was clearly a result of the first. 
· Hypo- Roya is being illegally questioned & confesses to police she’s been dealing at school. Also says more drugs can be found in Levenson’s classroom. Police locate drugs & Roya moves to suppress. 
· Likely fruit of the poisonous tree
· Hypo- R has had a chance to speak to lawyer, sends not to police more drugs can be found in the car. Police get warrant, search car, & find drugs.
· Unlikely to be suppressed. Had chance to discuss w/ lawyer.
· ASK: what happened in between to give power back to D? Miranda alone is not enough.
· You have standing to raise a violation of rights based on your confession
· So even if drugs weren’t found at Royas, bc her rights were violated she can still challenge.
· E.g. Roya said drugs were at Jared’s. Police run over & find them
· BOTH have standing.
· Use for Impeachment
· Exclusionary rule bars prosecution from using illegally obtained evidence in case in cheif
· Exclusionary rule does NOT apply to impeachment
· Prosecution is not allowed to use illegal evidence against D, but P can use to impeach if D opens door. Cost of allowing D to lie is too high.
· Also does not apply in 
· Grand jury
· Civil proceedings
· Sentencing
· Parole & probation revocation
· Forfeiture
· Don’t use in these proceedings bc cost is far greater than deterrence & we allow them in criminal proceedings
· ***Good Faith Exception
· Exclusionary rule does not apply if police rely in good faith on facially valid warrant, even though appellate court later finds insufficient probable cause. This is defective PC in warrant.
· Rationale:
· Cost of exclusionary rule vs. deterrent benefits
· Magistrate’s mistake, not officer’s
· Officers acting objectively reasonable (nothing to deter)
· Changing probable cause standards
· Other exceptions already created
· Impeachment
· Witnesses not suppressed- if a witness is discovered through an illegal confession, the witness is not suppressed.
· US v. Leon-cops get a tip about drugs. They get a lot of info from informant, try to get corroborating evidence, apply for warrant & it’s issued from magistrate. They execute warrant & on appeal judge rules there wasn’t enough evidence for PC under Aguilar-Spinelli
· Court- evidence is admissible when officer’s conduct is ‘objectively reasonable’. Signed warrant & officers act in good faith – no exclusionary rule.
· Court says exclusionary rule is not as credible/valid bc it’s not actually in the 4A & purpose is not to vindicate people’s rights but to deter police. Must balance costs vs. benefits of preventing use in prosecutions case in chief. 
· Here- don’t need deterrents bc police relied on magistrate’s decision that there was enough probable cause to issue warrant. 
· Standard- must have: 1. Warrant search; 2. Objective good faith; 3. Not bare-bone; or 4. Based on knowingly or recklessly false info
· Dissent- court is strangling exclusionary rule. Judiciary is responsible for enforcing constitution, including exclusionary rule. Even though not included in language of 4A, it gives the 4A meaning. This will incentivize police to go w/ the minimum & magistrate shopping.
· Court overlooks deterrence rationale for rule is not designed to be, nor should it be thought of as a form of punishment. Chief deterrent function is tendency to promote institutional compliance w/ 4A on part of law enforcement.
· Stevens (D)- something can’t be both reasonable & unreasonable. If reasonable then no 4A violation, but court is saying search was unreasonable, but nonetheless the same evidence that was a violation, would now be reasonable under the exception.
· MA v. Sheppard- companion case to Leon. Officer took preprinted warrant form that stated things to be seized as controlled substances, but wanted a warrant for a murder investigation. Magistrate says he will change it and doesn’t.
· Court- says good faith exception applies. Court is sending a message almost saying if you can get a magistrate to sign off, as long as its facially valid, it’s ok.
· Scope of Good Faith Exception
· Must have a search warrant
· Officer must have exercised objective good faith
· Can’t be bare-bones; or
· Can’t be based upon knowingly or recklessly false information
· Knock & Announce
· Hudson v. MI- NO exclusionary rule for knock & announce violations. Cost is much greater than the deterrence. Too many people would try to claim it.
· Police would fail to make timely entry
· Achieves nothing but destruction of evidence & putting officers safety at risk
· Clerical Mistake by Police
· Herring v. US- H shows up at the police station, where he’s well known, to pick up his impounded car. While there, police check database to see if there’s any outstanding warrants. They call another county & are told there is one for his arrest. While they are waiting for a fax confirmation they follow him from station, pull him over, arrest him, search car & find a gun. Then they find out the clerk was wrong & the warrant was recalled 5 months prior..
· Court- exclusionary rule does not apply to ‘negligent’ clerical mistakes by police.  Mistake must be grossly negligent, reckless, intentional or systemic errors. Balance the cost of exclusionary rule vs. deterrent effect. 
· Conduct must be sufficiently deliberate that exclusion can meaningfully deter it & sufficiently culpable that such deterrence is worth the price paid by justice system.
· Invoking rule here would have no deterrent effect bc no one was culpable for the error.
· O’Connor (D)- This isn’t Leon- good faith exception requires a warrant & here there wasn’t one. These mistakes can affect innocent people. Inaccuracies of systems raise concern for individual liberty. Police will abuse this.
· Breyer (D)- Evans: courts don’t have an incentive, but rather the POLICE are who is meant to be deterred.
· Extensions of the Good Faith Exception 
· Administrative Searches Under Statutory Scheme
· IL v. Krull- legislature wrote law wrong &allowed housing admin searches w/out warrant. Inspectors are following it correctly as written, its’ just wrong.
· Court-exclusionary rule does not apply-it’s about deterring police.
· Court Clerk Errors
· AZ v. Evans Court clerk looking in files & reported there was a warrant for arrest , but there really wasn’t.
· Court- no exclusionary rule. It’s about deterring police & no evidence court personnel was trying to subvert the 4A.
· Danger of Extinction for Exclusionary Rule
· Davis v. US- police pulled D over & subsequently found out he gave false info. They arrested him for giving false info, put him in the patrol car, then searched his car & found a gun. G was convicted of possession of an illegal weapon.
· Illegal Search- after Gant you can only search car if arrestee is w/in reaching distance or they believe there is evidence of the offense of arrest in the car.
· Court- searches conducted in objectively reasonable reliance on binding appellate precedent are not subject to the exclusionary rule.
· Search took place pre-Gant & therefore police thought it was legal
· Note: D did NOT get the benefit of Gant here. Court said Gant was NOT retroactive on appeal
· Alito- exclusionary rule is prudential concern, a bitter pill to be swallowed only as a last resort. It’s one thing for the criminal to go free bc the constable has blundered. It’s quite another to set criminal free bc constable has scrupulously adhered to governing law.
· Sotamayor (c)- questions whether exclusionary rule would deter 4A when governing law is unsettled
· Breyer (D)- court creates new ‘good faith’ exception that prevents normal remedy for 4A violation, suppression of evidence. This turns retroactivity on its head. D’s appeal was pending & he should get the benefit of Gant
· Hypo- Officer H sees S drive by. H believes S is on parole & subject to random searches. H radios local parole. W/out checking any court records, parole officer tells H that S is on parole. H finds drugs on S & charges him. Turns out S had been released from parole.
· Can S move to suppress drugs?
· Good faith rule will probable apply. Think of Herring – how negligent, intentional or reckless? 
· Court argue officer didn’t do any checking & he knew there was something to check. Nobody looked at anything – use Herring to argue.
· Hypo- Officer E sees bag of trash on M’s lawn. She grabs it & looks through it. Inside she finds drug paraphernalia. M is charged w/ illegal possession. M moves to suppress, claiming after US v. Jones, taking garbage from front yard is a search bc it involves trespass. Previously, app cts said that trash on the front lawn has no REP & thus is not a search. However, since Officer E took trash, Sup Ct has ruled such actions are trespass.
· Should court grant suppression of evidence?
· NO. this is Davis. Law changed, his rights were violated bc law that applies should be law that has changed – he should get benefit but he won’t.
· Hypo- relying on SC 1070, new law that authorizes & directs officers to detain anyone who they reasonably suspect to be an illegal alien, Officer M detains O. When M pats down O, he finds a stolen gun. O is charged w/ possession of a stolen weapon. O moves to suppress claiming SB 1070 is unconstitutional. Court Agrees
· Should court grant suppression motion?
· NO – under Davis if they rely on a law that is later deemed unconstitutional we don’t blame the police for their conduct
· Suppression Hearings 
· Primary mechanism for raising the exclusionary rule is via “suppression hearing”
· Decided by a judge
· Generally occurs before trial
· If government wants to appeal judge’s ruling must be before trial bc once jury is seated double jeopardy attaches
· Ordinary Rules of evidence don’t apply & hearsay is admissible. 
· Warrant
· Presumption of validity: burden on defendant
· Must make showing that officers who prepared warrant engaged in deliberate falsification or reckless disregard for the truth
· Should point out specifically the portion of the warrant that is false and should be accompanied by statement of supporting reasons
· Affidavits of Ws should be furnished or their absence satisfactorily explained
· Allegations of negligence or innocent mistake are insufficient
· No Warrant: burden on government
CH 4:  POLICE INTERROGATION & THE PRIVILEGE AGAINST SELF-INCRIMINATION 
· Overall Confessions Approach/Analysis:
· Violation of Due Process (voluntary?)
· Violation of Miranda? (5A Self-Incrimination)
· Violation of 6A right to counsel? (Massiah Issues)
· Fifth Amendment
· No person … shall be compelled in any criminal case to be witness against himself.
· deals with confessions or admissions
· includes your statements outside courtroom that might be used against you in the courtroom
· Why do people Falsely Confess?
· Intimidation/pressure
· Mental problems, age – don’t understand consequences
· Desire for notoriety
· Feeling hopeless
· Hope they will get a deal
· Memory distrust syndrome
· Common Police Strategies
· Presume guilty, build rapport, isolate, make environment uncomfortable, sit close to suspect, establish control, feed & confirm info.
· Suggest benefits to confessing
· Low end inducements – religion, conscience, do the right thing
· Mid-end- implicit threats, change to tell their side
· High-end- explicit threats or promises
· Concerns w/ False Confessions
· Convicting the wrong people
· Principles of fairness
· Bad police practices
· Police see a lot of bad things & get angry
· How Do We Prevent False Confessions
· Video taping – when do they turn it on?
· Try to define standards that are more likely to get us accurate confessions
· Hiring the right people – instilling culture of doing the right thing
· DUE PROCESS & Requirement for Voluntary Confessions (5A/14A)
· Historical development of rules on confession
· Hopt (1884) – even under CL cannot use coerced confession
· Bram (1897) – let’s look at 5A
· Brown (1936)-part of constitutional due process standard– no involuntary confessions
· Due Process Clause – Totality of the Circumstances Determines Voluntariness
· Standard – voluntariness – whether D’s free will was overborne
· Ask: Was D’s Will Overborne by:
· Use of Physical Force
· Brown v. MS- D confessed to murder after being tortured by police – hung from tree, threatened w/ further hanging, & told they would keep beating him until he confessed.
· Court- confessions are NOT voluntary when physical force is used. 
· Length of Interrogation & Deprivation of Needs
· Ashcraft v. TN: confession involuntary when a suspect was not permitted to sleep for 36 hours.
· Payne v. AK: confession involuntary where suspect not given food for 24 hrs 
· Threats of Force
· AZ v. Fuliminante- man suspected of sexually assaulting & killing step-daughter. He made inconsistent statements & later went to prison on an unrelated charge. While in prison, informant (FBI agent) offered to protect D but said D must tell him the truth.  D confessed to informant.
· Court- insinuated threat of violence is enough to make confession involuntary
· Standard: Threat of physical violence could be enough, BUT you must have overwhelming evidence.
· Dissent: confession was freely given. No indication of real threat. Everyone in prison is scared, how do we know threat is legitimate?
· Psychological Pressure Tactics
· Spano v. NY- Boxer steals S’s money & beats him up. S, an immigrant w/ little education, gets a gun & shoots him. He surrenders & is told not to talk. He goes 5 hours w/out talking. Police take him to another station, still no talking. They get his friend, who’s a rookie, who appeals to his moral sense that he’ll get in trouble. Finally, after several attempts S confesses.
· Court- confession was involuntary bc he was overborne by official pressure, fatigue & sympathy falsely aroused by his friend.
· Psychological pressure here – D is foreign, young, uneducated & emotionally unstable. Questioned throughout the night w/ leading questions by many officers, police ignored requests for attorney & used his friend to manipulate him. 
· Constitution only comes into play when it’s the police
· Deception
· May mean you were tricked but doesn’t necessarily mean you weren’t acting out of your own free will- trickery vs. emotional coercion
· Lynumn v. IL- D was told if she cooperated she wouldn’t be prosecuted in a drug case. If she didn’t they might take her kids away & she’d go to jail.
· Court- involuntary. Was too far to threaten taking away D’s children when they couldn’t really do that – it overbore her will.
· Leyra v. Dennis- Police lied & told suspect his accomplice already confessed
· Court- voluntary. Lying to suspect about accomplice confessing is ok
· Frazier v. Cupp- officer acted as a friend to suspect & expressed sympathy
· Court- voluntary. Can express sympathy for plight.
· Age, Level of Education & Mental Condition
· CO v. Connelly- D approached off-duty officer & wanted to confess murder, despite being warned he didn’t have to talk. D took police to scene of crime, no indication of mental illness. Next day, D began showing signs of mental illness. Said he felt compelled by God to confess. At time was held incompetent to stand trial. Later tried & convicted.
· Court- voluntary. Court says involuntary confessions must involve some element of coercive police misconduct. Can consider individual characteristics, but must have coercion. C might have been coerced by his own mental behavior, but it was nothing police did.
· Dissent- using mentally ill person’s confession is not fair. Definition of voluntary should be free will.
· Is Voluntariness Test Desirable?
· Case-by-case method
· Not enough guidance for lower courts
· Police need more guidance
· Inconsistency in court decisions
· Today Due Process Is Harder To Establish
· Deception is allowed
· Promises of consideration/lighter sentences
· Fake sympathy is ok
· Overstating evidence and exaggeration ok
· False documentary evidence 
· Threats of force
· Age, level of education, and mental condition 
· Deception 
· STD: Violence or credible threats of violence
· Today still always bring an Due Process/involuntary claim
· Note: very difficult to win on this. Must be really extreme emotional or physical distress – mainly force & threat of force
· ***Confessions that are involuntary cannot be used at all. Whereas w/ Miranda they can still be used for impeachment purposes, etc.  
· MIRANDA WARNING
· The Need for a Prophylactic Rule
· Needed something to combat inherently coercive atmosphere of custodial interrogation.
· Warren court thought more was needed than Due Process. Wanted a per se rule where ever case would be evaluated the same. 
· Limits on Custodial Interrogation:  Miranda	
· Miranda v. AZ- (decision part of a compilation of cases)- Woman is abducted, forced into a car, & raped in desert. Brother saw license plate & it was traced to M. Woman id’d him. After 2 hours of interrogation he confessed. Only evidence at trial is confession. Convicted.
· Court- adopts a per se prophylactic rule providing safeguards against the inherently coercive environment for those in custodial interrogation 
· Standard: all persons subject to custodial interrogation, prior to questioning, must be advised of:
· 1. His right to remain silent
· 2. Anything he says can & will be used against him in a court of law
· 3. He has the right to the presence of an attorney
· 4. If he cannot afford an attorney, one will be appointed to him prior to questioning if he so desires.
· Don’t have to say those exact words but must convey same message
· Waiver of rights must be voluntary, knowingly & intelligently. 
· Burden on police
· Congressional Reaction:  after Miranda, Congress adopted a rule  that so long as a confession was voluntary, a statement is admissible, not w/standing anything, incl. Miranda 
· Dickerson v. Davis- D was bank robber, was taken into custody. He gave confession, which seemed voluntary, but was not given Miranda. But if statute overrides Miranda, confession is admissible.
· Court- Congress cannot trump SC bc Miranda is not only prophylactic but also constitutionally based. So embedded in routine police practice it’s part of our culture & people expect it. Court had left opportunity for states to come up w/ something better & they didn’t. 
· Dissent- argued Miranda is not constitutionally based but was prophylactic. Rule making by court is anti-democratic.
· Remedies for Miranda Violations
· Exclude illegally obtained CONFESSION
· Not full fruit of the poisonous tree doctrine. Only confession is excluded, NOT any evidence found from it.
· Is Miranda Desirable?
·  Alternatives
· damages suits (not very likely)
· videotape confessions (probs w/ mechanical failure, editing, $)
· objective witnesses to confessions (station lawyers/ombudsmen)
· broaden DP standard
· NONE found to be sufficient & Dickerson suggests none will)
· Arguments For Miranda
· Easy to understand rule
· 5A rights go beyond Due Process right not to have will overborne
· Need some way to protect 5A (prophylactic rule)
· Public education – they know about it & expect it
· Will cut down on court’s work w/ clear rule
· Should have standard higher than just voluntariness
· Arguments Against Miranda
· Warnings not required by constitution
· Justices activism – not in constitution
· Due Process is enough protection
· There is nothing wrong w/ confessions
· Procedure won’t work – officers will lie about providing rights
· Will create more litigation about details of Miranda rights
· Criminals will run free
· Takeaway
· Miranda Warning is absolute prerequisite
· No other alternatives yet shown to protect 5A privilege
· Only when in ‘custodial interrogation’
· When Does Miranda Violation Occur?
· Chavez v. Martinez- D gets into scuffle w/ police & is shot. They interrogate him in hospital & get him to say it was his fault, not the police.  He sues for violation of his Miranda rights
· Court: cannot sue for violation of Miranda rights. 5A violation does not occur until un-Mirandized statement is introduced into evidence at trial. This triggers a civil suit.
· MIRANDA ANALYSIS
· Custodial Interrogation?
· Language?
· Waiver;
· If no, what should be suppressed?
· If suspect invoked, what right?
· Silence; police can come back
· Counsel: 14 day break
· When are Miranda Rights Required?
· Custodial Interrogation
· Orozco v. TX – Miranda applies when in custody whether or not at the station.  Can be in custody in your own home – not free to leave, under arrest, handcuffs etc.
· Oregon v. Mathiason-D is suspected of burglary. Parents brought him into station where police told him he was a suspect & lied that they’d found his fingerprints at scene. After he confessed he was allowed to go home. Later arrested & convicted.
· Court- not every interrogation requires Miranda rights. Must be in custody. 
· Standard: Miranda warnings are required only where there has been such a restriction on a person’s freedom as to render him in custody.
· Here- M came freely & there was no indication that his freedom to leave was restricted in any way. He was free to leave at any time & did go home at the end. 
· Lying about the fingerprints doesn’t violate Due Process.
· Dissent- if Miranda is really about the coercive env. this should be enough. 
· Beckwith v. US – interviewing w/ IRS agent is not custodial
· MN v. Murphy- meeting w/ probation officer not custodial
· OBJECTIVE STANDARD- would a reasonable person feel free to leave.
· Note: the Supreme Court thinks people are much more willing to stick up to police than they really are.
· Note: a Terry Stop is NOT in custody for Miranda bc it’s just a “brief stop”
· Yarborough v. Alvarado- A & friend tried to steal a car & someone in group shot & killed victim. Parents bring him to station to talk to police. At station he confesses. Afterwards his parents take him home.
· Held- not custodial interrogation.
· Majority- wants most objective test possible. Opinions so far haven’t considered age, much less mandated it’s consideration.
· Concurrence- rules here bc vote is 4-1-4 – O’Connor
· Age could be a relevant factor. D here is almost 18, so it’s not really appropriate to look at age here, but maybe it will be in another case.
· JDB v. NC- police were investigating theft & took 13 year old 7th grader who is developmentally challenged out of class to question. Brought into room where 2 police officers, principal, & admin intern were. Question him for 30-40 mins. He is accused of stealing a neighbor’s camera & showing it to students at school. They encourage him to ‘do the right thing’ bc the truth always comes out. He asks if he gives it back if he’ll be in trouble. Cops say they might have to send him to juvie & he confesses. Then they send him home on the bus.
· Court- age of suspect is relevant in determining whether D is in custody for Miranda purposes.
· so long as child’s age was known to officer at time of police questioning, or would have been objectively apparent to a reasonable officer, it’s inclusion in custody analysis is consistent w/ the objective nature of that test.
· Factors to determine if someone is in custody
· Physically free to leave?
· Use of force? Show of guns?
· Informed free to leave?
· D initiating contact?
· Atmosphere of questioning
· When placed under arrest?
· Experience of suspect?
· Age of suspect
· Howes v. Fields- man was in custody when interrogated. Was escorted to prison conference room & was there for 5-7 hours. Told repeatedly he didn’t have to talk & could go back to his cell.
· Court- not custodial. Was told several times he could leave.
· Custodial is all relative.
· Traffic Stops:
· Ordinary traffic not custodial Miranda  limited in scope, not very invasive (similar to Terry).
· Not custodial under 5th Amd, but is seizure under 4th Amd.
· Stop occurs in public, relatively quick.
· Berkemer v. McCarty (1984)– D was waving, got pulled over, got out of car, & failed sobriety test. They bring him to station where he confesses to having be drinking at a house party. 
· Court- ordinary traffic stop is not custodial & thus does not require Miranda. Analogize to a Terry Stop – not a long stop, so pre-arrest statements are admissible.
· However, once arrested & put in car he was in custody & should have been given Miranda rights. Bc he wasn’t all subsequent statements were also inadmissible. 
· Interrogation
· Interrogation- covers both express questioning and words or actions that police know are reasonably likely to elicit an incriminating response from the suspect
· RI v. Innis- cab driver disappears & found murdered. Man robs someone else but lets them go & victim reports to police. When they pick up D, on the way to the station officers start talking to each other re: their worry about finding weapon bc it’s hidden near a school for handicapped kids & someone might get hurt. Listening to convo, D tells them to turn around & he’ll show them where the gun is. This all takes place in time it takes to drive mile from scene.
· Court- no interrogation. Miranda safeguards come into play when person in custody is subjected to express questioning or its functional equivalent. Interrogation under Miranda refers to express questioning but also any words or actions on part of police that police should know are reasonably likely to illicit an incriminating response
· Offhanded comments are NOT enough.
· Dissent- at a loss to understand how the objective standard can be applied to these facts & conclude this is not interrogation. 
· AZ v. Mauro- police are interrogating D & he is refusing to answer their questions until he talks to his lawyer. So police leave tape recorder on table, leave, and send in wife who talks to him in the presence of another officer & he confesses to her.
· Court- no interrogation. No Miranda rights if non-police 3rd party speaks to D. There was no coercive atmosphere. Police officer didn’t ask any questions. Police can use psychological ploys & this was not one to be treated as the functional equivalent of interrogation.
· IL v. Perkins- police place undercover cop & informant in cellblock w/ D after informant told them D had confessed a murder to him. The 3 hatch a plan to escape & D again confesses the murder to undercover cop & informant.
· Court- no interrogation. Miranda warning not required during questioning by undercover agent bc it doesn’t create the coercive environment Miranda seeks to prevent. Here D had no reason to feel pressured, but instead was boasting. 
· Interrogation really means: direct or indirect questioning in a police dominated environment that is reasonably likely to elicit an incriminating response.
· **Note: Miranda does NOT apply to undercover activity – the coercive impact we’re worried about is not present
· What is Required of Police?
· Miranda Rule: BEFORE there is custodial interrogation D must be warned of Miranda rights- 1. To remain silent; 2. Anything can be used against him; right to counsel before & during interrogation; 4. Right to have counsel appointed.
· **police do NOT have to read rights the way they are stated on the card.
· Exam: if we get fake Miranda, make sure it covers the 4 bases. If we’re told they’re covered we’re good. No magic words – just get the point across.
· CA v. Prysock- D, juvenile, is brought in on suspicion of murder. Police’s Miranda consists of: you have the right to have a lawyer. You have the right to have them with you all through questioning. You have the right to have a lawyer appointed to represent you at no cost – doesn’t specifically say at all times.
· Court- Miranda warning doesn’t require precise formulation- just need to make sure the essence of the right is conveyed. 
· Miranda isn’t meant to be rigid. Won’t throw out on a technicality. 
· Duckworth v. Eagan- man stabbed a woman when she refused to have sex. He takes police to beach where woman is crying for help, sees suspect & implicates him. Police give Miranda rights but say “[he is entitled to a lawyer] if you wish, if & when you go to court.” D didn’t realize this entitled him to lawyer during questioning & after several hours confessed
· Court- warning adequate. Just need to hit all 4 points to satisfy Miranda. The police added something, but didn’t take anything away. 
· Dissent-average person wouldn’t have understood warning to mean they were entitled to a lawyer during questioning. 
· FL v. Powell- police gave Miranda but didn’t tell him he had the right to a lawyer during questioning but added he could use an of the rights at any time
· Court- good enough – no magic words. Just have to say rights in totality, not in order.
· Doody v. Ryan (Atty Gen AZ)-murder of 9 monks in a Buddhist temple. At first 4 men falsely confessed. They located weapon & owner who implicated D. Police arrest D at ROTC practice. At station they give him Miranda rights (12 convoluted pages w/ lots of qualifying language), question him from 930pm-10am & he finally confesses
· Court- Miranda Violation- it’s not clear enough. Convoluted, interjecting questions when explaining, “have you seen them on TV,” we mean the same thing, etc. Officer’s said he was cooperative but tape evidenced they badgered him & he was mostly nonresponsive & he’s a teenager
· Use this to argue involuntary.
· Also a Due Process violation – 4 adults previously confessed - coercion
· Consequences of Miranda Violations
· Officer Violation – JUST confession is excluded, not fruits of confessions
· Can still use Ws found through un-Mirandized statement (MI v. Tucker)
· Doesn’t apply to physical evidence either & can still use for impeachment
· Subsequent Mirandized Statements – may be admissible if there is proper Miranda warning given after initial Miranda violation unless it is deliberately coercive.
· OR v. Elstad- police investigating burglary, went to D’s house w/ arrest warrant. Police asked if D knew why they were there, he said no, & they told him. Cop told D he thought he was involved & D said “Yes, I was there.” They brought him to police station, Mirandized him, & he confessed.
· Court- if police violate Miranda they can go back, give Miranda & get a clean statement, the subsequent statement will not be suppressed unless deliberately coercive. Cost of excluding would be too high.
· Here the absence of Miranda at the home was accidental.
· **MO v. Seibert- woman’s son died of cerebral palsy & fearing she would be arrested for neglect she burned the trailer down. Except another ill teen living w/ her was in there. Police interrogated her & after she confessed gave her Miranda warning & had her re-give the statement. Police had policy to deliberately circumvent Miranda warning requirement.
· Court- Plurality distinguished from Elstad bc police were deliberately circumventing the Miranda requirement so BOTH statements excluded
· Police purposefully used continuous interrogation
· ***Kennedy (c)- Elstad should govern unless deliberate two-step strategy is employed to evade Miranda in obtaining initial statement & will result in exclusion of pre-warning statements unless curative measures are taken before post-warning statement is made
· Illegal confession leads to further leads & witnesses
· Exclusion does NOT apply
· Illegal Confession  later confession
· Exclusion does NOT apply if you reMirandize
· Exception- deliberately evading Miranda (Missouri v. Seibert)
· Ask:
· 1. Is it a continuous interrogation?
· 2. Even if it’s separate – was it a deliberate bypass & did they have any curative measures?
· Curative measure- e.g. ‘we can’t use anything you already told us’
· Physical Evidence Found Through unMirandized Statement
· US v. Patane-man arrested for stalking g/f, g’vt conceded Miranda violation occurred when officer was giving warning but didn’t complete it when D said he knew his rights. Police asked about gun, D told them where it was. 
· Court- 5A refers only to testimonial evidence & does not prevent the inclusion of physical evidence.
· Dissent- argued it should apply bc otherwise police will abuse the rule
· Exceptions to Miranda
· Impeachment
· Statements obtained from suspect in violation of Miranda are admissible ONLY for impeachment purposes IF suspect chooses to testify.
· Harris v. NY- D arrested & convicted of selling heroin & there was a Miranda violation. His testimony at trial contradicts his suppressed statements due to violation
· Court- Miranda bars prosecution from using statement in its case in chief (so can impeach on cross) Statements are admissible for impeachment purposes if D chooses to testify at trial. Every D has a right to testify but that privilege does not include the right to commit perjury. 
· Emergencies/Public Safety Exception
· Threat of immediate danger allows police to use evidence/statements made by an un-Mirandized suspect or statements made in violation of Miranda right.
· NY v. Quarles- woman runs up to police & tells them she’s been sexually assaulted by assailant who just ran into grocery store. Police confront him in store & ask D where the gun is & he tells them he threw it in a basket. 
· Court- admissible. Need for answers posing a threat to public safety outweighs need for Miranda rights.
· Must be a threat to safety of public or officers.
· Does not depend on motivation of officers. Objective Standard. 
· O’Connor (c)- exclude the statement but admit the evidence (Patane)
· Dissent – exclude them both. Such unconsented questioning should only take place when officers act on instinct that Mirandizing would decrease likelihood suspect will reveal life-saving info. 
· Booking Exception
· Routine booking questions are NOT part of interrogation requiring Miranda.
· PA v. Muniz- D was arrested on suspicion of drunk driving. During booking they ask his name, address, height, weight, eye color, date of birth, & current age. 
· Court- admissible. routine booking questions do not implicate Miranda. Officers aren’t asking coercive questions which is what Miranda is about.
· Note: police can ask if you’ve been drinking out on the streets during a Terry Stop, but CANNOT ask once you have been arrested & are being booked. 
· Voluntary Waiver
· Miranda was designed to advise you of your rights, not make you never speak.
· 2 rights to waive under Miranda
· right against self-incrimination
· right to an attorney
· 3 types of waivers
· verbal
· written
· implicit
· Requirements
· Must be knowing, voluntary, & intelligent
· NOT presumed from silence of accused.
· Prosecution has heavy burden of demonstrating D waived his rights
· Standard: Totality Of The Circumstances
· Look at subjective characteristics of suspect:
· Age
· Experience
· Education
· Intelligence
· Background, etc.
· Motivating factors do not count.
· D doesn’t need to know his lawyer is waiting to talk to him or the charges against him.
· Implied v. Express Waiver
· NC v. Butler- D was charged w/ kidnapping, robbery & assault. FBI Mirandized him. D refused to sign written waiver, but agreed to talk.
· Court- D had affirmatively acknowledge his willingness to talk – implied waiver.
· Knowing, Intelligent & Voluntary Waiver
· Fare v. Michael C – look at totality of the circumstances – age, experience, education, intelligence, background etc. subjective inquiry (one of the rare time we look at THIS person)
· Does NOT include motivating factors – e.g. Colorado v. Connelly – psychosis that prevented D from making free voluntary choices did not invalidate his waiver.
· D need NOT know (to make a valid waiver)
· Moran v. Burbine – suspect need NOT be told that counsel is waiting.
· Nature v. CO- suspect need NOT be told nature of the charges against him  
· Waivers AFTER D Has Invoked His Miranda Rights
· Depends on which right is invoked
· 1. Right to Remain Silent
· 2. Right to Counsel under 5A – this was read in by judges to protect 5A right during interrogation. 
· Waiving Miranda AFTER invocation of Right to Remain Silent
· Rights must be scrupulously honored
· But assertion of right is not forever
· Can re-interrogate if separate warnings & D voluntarily waives
· MI v. Mosley- Suspect is arrested & invokes his rights. 2 hours later police come back, he signs waiver & confesses. 
· Court- waiver was knowing & voluntary. Once right to remain silent is invoked police may re-initiate interrogation if factors indicate the waiver is knowing & voluntary
· Factors- 
· Sufficient break (here 2 hrs)
· Fresh warnings
· Different subject of interrogation
· Even if it is the same, you can still come back – just a factor. 
· Different identity of officers
· Ask: when re-approached is D speaking bc he wants to or bc he’s being harassed.
· Waiving Rights After Invocation of Right to Counsel
· If D has invoked right to counsel, police CANNOT reinitiate interrogation unless 1. D reinitiates or 2. There has been a 14 day break in custody.
· Edwards v. AZ-D charged w/ robbery, burglary, & murder. He invokes his right to an attorney & police stop questioning him & return him to jail. Next morning question again, Mirandized again, & tell him an accomplice confessed. He makes statement implicating himself.
· Court- violation. Once D had invoked right to counsel, police cannot reinitiate interrogation. Only D can.
· More worried about police pressure. D has already expressed need to level the playing field.
· Concurrence-should be totality analysis as to who reinitiates.
· Minnick v. MS- D escaped from prison w/ another & they killed 2 people. Police pick him up & he keeps refusing to speak. He gets a lawyer & after he has a chance to consult, police reinitiate & he talks.
· Court- violation. Even after D has consulted a lawyer, he is still off limits w/out lawyer present & police can’t reinitiate
· Dissent- shouldn’t be an irrebuttable presumption waiver is invalid. Too much effort to prevent confessions.
· **MD v. Shatzer- S allegedly sexually abused his son. Police tried to question; he invoked right to counsel. He is incarcerated on a different offense. Police find out more info, go to jail, reinitiate questioning & he makes a statement implicating himself.
· Court- no violation. Police can only reapproach D after invocation of 5A right to counsel if there has bee a 14 day break in custody.
· After this time there has been a sufficient amount of time that any coercive effect on D dissipates.
· Note: ‘break in custody’ means out of jail OR back to cell if you were previously incarcerated. If you’re a newbie & they continue to hold you, no break.
· Voluntary confessions are an unmitigated good, essential to society’s compelling interest in finding, convicting & punishing those who violate the law.
· Properly Invoking Right to Counsel 
· Invocation of right to counsel must be clear & unequivocal
· Must do a lot to invoke right, but you get a lot.
· Saying “I think I should have a lawyer” – NOT enough
· Davis v. US- D arrested for murder after killing another sailor w/ his pool cue after he refused to pay. Witnesses lead police to D. They Mirandize him, question for 1.5 hours, then D says “maybe I should talk to a lawyer.” Police remind him of his rights & clarify if he wants one. He says no, keeps talking, then later invokes his right to counsel.
· Court- no violation. D’s request for counsel must be unambiguous & unequivocal. Must be really  clear, otherwise they don’t have to stop questioning or ask clarifying questions
· People v. Gonzalez- D tried to assert right to counsel by saying, “if you are going to charge me, I want to talk to a public defender.
· Court- no violation. Not a clear enough invocation of right to counsel. Must say the magic words. Standard is very high.
· People v. Cuoey- 1 month after child disappeared, Police questioned D, who requested a lawyer 8 times & was denied.
· Court- violation. No exigent circumstances present to avoid Miranda- statements inadmissible.
· Properly Invoking Right to Remain Silent
· Don’t have to do as much to invoke right but don’t get as much bc police can come back.
· Berghuis v. Thompkins- assertion of right to remain silent must be unequivocal.  Merely remaining silent is not enough.
· Must be aggressive in asserting your right bc if you open your mouth, it might be enough to waive it. 
· Summary of Invocation & Waiver
· 5A has 2 rights
· Right to Remain Silent
· Right to Counsel at Questioning
· To Invoke Rights
· Must be clear & unequivocal
· To Waive Rights
· Merely speaking may be enough
· Once Invoked
· 5A Silence - Police can reinitiate w/ new rights after sufficient time
· 5A Counsel- Police can only reinitiate after 14 day break in custody
· Note: if you have a valid waiver, D can still invoke at ANY time.
· Often invocation of silence & counsel happen together.
· SIXTH AMENDMENT RIGHT TO COUNSEL & POLICE INTERROGATION
· 6A Right to Counsel Occurs in all criminal prosecutions
· Right does NOT trigger until AFTER formal charges (signaling beginning of prosecution)
· Look for- arraigned on indictment, grand jury, preliminary hearing, etc.
· 6A right to counsel is in addition to 5A Miranda Rights.
· 6A Violation Analysis
· 1. Was there a formal arraignment?
· 2. Was there a “deliberate eliciting” of info?
· 3. Is it the same or different offense?
· No requirement of custody.
· Right to Counsel – As Applied to Confessions
· Massiah v. US- D was caught smuggling drugs. After they indict him & release him from jail, but before trial, police get his co-D to hide a radio in his car during a convo w/ D. D then makes incriminating statements.
· Court- violation. 6A prohibits police or informants from deliberately eliciting incriminating statements.
· Once a person has a lawyer, you cannot get info from them either directly or from another person even if it’s in a non-coercive environment.
· Brewer v. Williams-(related to Nix v. Williams – 4A case. This is issue from first trial)- W was arrested on suspicion of murder. He had retained a lawyer who demanded he not be questioned while being transported. Officers start talking to him & give the Christian Burial speech – giving parent’s right to give daughter proper Christian burial. Officers play on fact he has been in mental hospitals.
· Court- violation. 6A prohibits officers from deliberately eliciting info in absence of counsel once formal charges are filed.
· Miranda Rights v. Massiah Rights
· Miranda
· ONLY for custodial interrogation
· Applies before & after formal charges
· Based upon 5A
· Not offense specific- cannot question D at all w/out valid Miranda rights
· Massiah
· Custody is irrelevant
· 6A right automatically applies after formal charges
· Prohibits deliberately eliciting statements w/out counsel
· Offense specific; can elicit info on other crimes than the one charged with
· Sixth Amendment is OFFENSE SPECIFIC
· 5A- when you assert your right police cannot initiate questioning as to any crime.
· 6A- once formal proceedings have been initiated police are cannot question regarding the specific crimes charged for, but can question about other crimes. 
· Can still use for impeachment purposes
· McNeil v. WI- D charged w/ robbery & asserted right to counsel. Police questioned D about murder & armed robbery in another part of the state. D was given Miranda warnings & confessed. 
· Court- no violation bc 6A right to counsel is offense specific. If arrested for robbery & invoke your right to a lawyer on that charge, police can question you about a different crime. 
· TX v. Cobb- D is arrested, charged w/ burglary & also suspected of murder. D is appointed counsel & while awaiting trial father reports D confessed to murders. Police picked him up, Mirandized him, and he confessed.
· Court- no violation. 6A cannot be invoked once for all future prosecutions. Police can question about different offenses.
· **Blockburger Test decides different offense (separate elements): looks to elements of the crime, not the conduct. 
· Ask whether each statutory provision requires proof of a fact which the other does not. 
· E.g. Crime 1 (burglary) requires proof of elements X, Y, & Z & Crime 2 (murder) requires proof of elements X, Y, & Q – separate offenses.
· Rare you will have the same offense bc the 2 offenses need exactly the same elements
· Waiver of 6A Rights
· Methods of waiving 6th Amd:
· Ds atty expressly states D is waiving right to counsel
· D initiates communication w/ police
· D waives right to counsel himself.
· MI v. Jackson- D is arraigned for helping woman kill husband. He makes 6 statements before arraignment. After arraignment before D has right to consult w/ counsel police want to ask more questions. D waives his Miranda rights. 
· Court- after invoking right to counsel police cannot approach D to get a confession. Any waiver of the Miranda right to counsel for that interrogation is invalid. 
· **Overruled by Montejo
· Patterson v. IL- Massiah- does not apply to a D who is not represented by counsel & who has never requested counsel. 
· Montejo v. Louisiana- D accused of robbery & murder. At preliminary hearing D is appointed public defender. Later before D met w/ counsel, police take him out to find murder weapon & while returning station he confesses. He also writes a letter apologizing to widow
· Court- If you waive you validly waive your 5A Miranda Rights that is also sufficient to constitute a valid waiver of your 6A right to counsel. 
· 5A – if before you are charged, even if you have retained counsel, police may approach and seek to question you unless you have invoked your rights.  Invocation must be clear and unequivocal – say the “magic words” – “I want my lawyer!!!!”
· 6A- The moment charges are filed, your right to have a lawyer attaches & you have either retained a lawyer or one has been appointed. 
· Police CANNOT start questioning you unless they get a waiver of your 6A rights. Even if police already got a Miranda waiver they must get 6A waiver bc right has attached – even if you’ve never talked to your lawyer or asserted your right to one. 
· BUT – police CAN come & ask you if you want to waive your right to counsel through Miranda. If they get the 5A waiver, it ALSO counts as a valid waiver of your 6A rights! They must reMirandize you.
· Only if you invoke your right to counsel can they then NOT come back to talk to you about the offense charged for at all.
· B/c of Montejo: PDS are now going on the record to say: My client invokes his right to counsel, he will never voluntarily 
· What Does It Mean To Deliberately Illicit Information?
· US v. Henry- men indicted for bank robbery – triggers 6A. He is held in jail & has counsel appointed. After counsel is appointed FBI agents have informant in jail listen to what D is saying. Except informant actually talks to D instead of just listening
· Court- violation. In jail informant initiating convos is an impermissible elicitation in violation of 6A rights. Informant wasn’t a passive listener but was engaged in conversation. It’s police responsibility to make sure informant complies.
· Dissent- informant did not ‘deliberately elicit’ if D freely talked.
· Kulhmann v. Wilson- D is suspected of robbery at taxi company. He turns himself in but denies participation. He is placed in a cell w/ a paid informant & makes incriminating statements. Police told informant to keep his ears open to conversation, but not initiate convo
· Court- no violation. Jailhouse informant can keep his ears open & act as a listening post. Police set everything up so that D’s brother came to visit, and after he talked to informant. But since there was no prompting it’s ok.
· Remedies for Violation of Right to Counsel
· Miranda – can ONLY use statement for impeachment
· 6A – can ONLY use statement for impeachment
· Involuntary statements (DP) – NOT even for impeachment.
· CONFESSIONS Overall Analysis Approach:
· 1. Violate Due Process?
· Voluntary? Totality of the Circumstances
· No violation if they trick you
· 2. Violate Miranda?
· Custodial?
· Interrogation?
· Was there a valid waiver?
· Did they go back?
· 3. Does it Violate 6A right to counsel?
· Does 6A apply?
· Have they been formally charged?
· Was there a proper waiver of 6A rights
· 5A PRIVILEGE AGAINST SELF-INCRIMINATION IN OTHER CONTEXTS
· Requirements for Privilege Against Self-Incrimination to Apply
· 1. Only individuals can invoke (not corporations – they aren’t real people)
· 2. Testimonial evidence only
· 3. Must be compulsion
· 4. Must be possibility of self-incrimination
· 2. Testimonial
· Schmerger v. CA- D is arrested after car accident & they think he’s drunk. Police have the doctor take a blood sample. Does this violate his 5A right against self-incrimination?
· Court- no violation. Physical evidence is not testimony. 
· Testimonial – only things that go through a though process
· Non-testimonial – DNA, fingerprints, posing for photos, line-ups, hair samples, handwriting, voice prints, etc. *brain scans are probly ok – just a pic
· 3. Compelled
· Cannot be compelled to testify – right not to be a witness against yourself
· Applies at: trial, grand jury, forfeiture proceedings, depositions, production of documents (the documents themselves are not protected – but making you give them over would be)
· No adverse inferences -No negative inferences allowed from invoking 5A in criminal cases
· At Trial - Griffin- Prosecutor cannot comment on exercise of right –e.g. can’t say “I call the Defendant to the witness stand” forcing them to invoke 5A in front of the jury
· At Sentencing [Mitchell]
· Hard Choices =/= compulsion
· Loss of benefit = de minimis (no compulsion)
· Torture = penalty (compulsion)
· McKune v. Lile- prisoner wanted to get into a rehabilitative program, but to do so he had to incriminate himself for any prior acts, even if he hadn’t been tried for them.
· Court- this is just a loss of benefit- not enough for compulsion
· **Civil Cases - negative inferences CAN be drawn in civil cases. You can assert the 5A anywhere you want, question is what are the consequences – only in criminal cases can it not be used against you.
· 4. Possibility of Incrimination
· Possibility of social stigma - not enough.
· Possibility of civil liability – not enough
· Possibility of criminal liability – ENOUGH to trigger privilege alone.
· Can assert during a g/j, civil or criminal trial.
· Hiibel - law requiring a person to identify themselves does not violate the privilege against self-incrimination.
· When May Government Require Production of DOCUMENTS
· Fisher v. US – 2 taxpayers were charged w/ violating tax laws. They gave documents to their attorneys thinking it would be protected. But then court subpoena’s documents from lawyers & lawyers try to assert 5A right against self-incrimination over them. 
· Court- NO violation.
· No one else can assert your 5A right for you
· Not compelled to write documents. D’s wrote them on their own – not the same as forcing someone to write them.
· Here- 
· What if – government requires you to make certain records? Different
· The act of creating the document is not compelled – thus no 5A right
· BUT if the very act of producing the documents is itself incriminating then the 5A privilege can be asserted. 
· Immunity – May the Government Require Production if it Provides Immunity
· 2 Types of Immunity
· Transactional Immunity
· Protects against future prosecutions
· CANNOT charge you w/ this at all. Prosecutors do NOT have to give this.
· Use Immunity
· Protection against use of evidence or evidence derived from production in future prosecutions. 
· Can still prosecute, use documents, just can’t say YOU were the one that produced them. 
· Basically, they can’t say you were the one who produced the evidence, so they must link you to the evidence in another way. 
· Kastigar v. US- Prosecution is going to compel D to give testimony & grants immunity. D argues this wasn’t enough & should get transactional immunity.
· Court- Government can compel you to produce evidence by granting immunity but that only protects you against your self-incriminating statements – they can still charge you.
· Prosecution can’t identify that YOU produced the evidence, nothing you said or anything that leads to that will be used against you.
· US v. Hubbell- D was involved in Whitewater. He had already plead & made a deal but question was whether he’d violated his deal. Subpoena said give us these docs & asked for ‘identifying docs that might show you have been violating the deal’
· Court- this is protected by 5A. 
· Immunity
· Overrides 5A
· Comes through statutory compulsion order
· If testimony is immunized, any evidence derived form it is also immunized
· Includes identifying documents for production.
· Hypo – Which violates 5A right?
· A. saliva  - not testimonial – no violation
· Fingerprint – not testimonial – no violation
· To identify whether HK on receipts are her initials- YES
· What if they ask for all documents that might identify her writing – YES
· She is being asked to go through & identify documents that will say here – this is how I write my initials.
· But they can take handwriting exemplars.
· To pose for photograph – not testimonial – no violation. 
CH 5:  IDENTIFICATION PROCEDURES 
· Overview
· Concerns about W’s Identifications
· 1. Error rate
· 2. Bad IDs due to 
· Stress
· Brief opportunity to observe
· Suggestiveness of ID procedure
· Police feedback
· Problems w/ cross-racial identifications
· Different types of ID methods
· Line-Ups – you see suspects they don’t see you
· Show-Up – when D is brought into a room – highly suggestive
· Photo Spread – several photos shown to W
· Single Photo ID
· In court identification – person to person (ask W if they see the person who committed the crime)
· Rights Protecting Against Bad IDs
· Right to Counsel (6A) 
· Limited by stage of proceeding
· Limited by type of ID
· You don’t have this right until you are charged
· Remedy – per se exclusion of out of court ID; allow in court if not tainted
· Due Process (5A & 14A) 
· Unnecessarily suggestive
· Totality of the circumstances
· Remedy – not excludable if reliable, goes to weight of evidence
· Right to Protection Against Bad IDs
· SIXTH AMENDMENT
· You do NOT have this right UNTIL you are charged. Police must tell counsel about line-up or show-up. All others, no right for counsel to be there (photo spread etc.)
· Right to Counsel for Line-Ups
· US v. Wade- men were indicted for robbing a bank. 15 days later put in a line-up w/out notifying D’s attorney. Police made suspects say “put the money in the bag” & put tape on their face like the robbers.  W’s identified D & did it again at trial. 
· Court- it does not violate your 5A rights to be forced to stand in a line-up. It DOES violate your 6A rights. Out of court IDs excluded. In court IDs allowed if independent
· Rationale – atty needed to monitor line-up, observe how witnesses acted, how they made ID. Reduces suggestiveness.—but today, we videotape!
· Wade-Gilbert Rule
· D is entitled to counsel for post-indictment line-up- violates 6A (W)
· Out of court ID is suppressed per se (G)
· In-court ID suppressed unless there is an independent source for ID (W)
· Independent source – must be independent from the identification that was tainted – i.e. can’t say “I know it’s him bc I saw him in the line-up
· Can show independent source by- totality of circs- before the lineup, gives good description or knew D prior, corroborated by other people
· Kirby v. IL- man was robbed & he went to police station to report his wallet, SS card & traveler’s checks stolen. Next day police stopped D, who when asked for ID produced wallet w/ victim’s stuff in it. Victim was brought in and ID’d D. Line-up was 1 on 1 & D’s attorney was not present. 
· Court- D has no 6A right during a line-up prior to formal charges. It doesn’t matter how suggestive it is, right to attorney attaches when charged.
· Right to Counsel for Photo IDs
· US v. Ash- D arrested on robbery charge. After indictment, FBI agent showed photo spread to victim. D was denied an attorney. W made uncertain IDs of D. 
· Court- No 6A right to attorney at for photo ids even after charges.
· Applies to both single & photo spread.
· Not a violation bc there is not much attorney can do during photographic IDs. Defendant isn’t present either. D’s counsel can easily get the photos and recreate the circumstances of photo spread. 
· Remedy for 6A violation
· Outside court ID is per se excluded. In court allowed if independent source/not tainted
· Limits on 6A Right
· No right to counsel for pre-indictment line-up – Kirby
· No right to counsel for photo ids – Ash
· Note: if overly suggestive IDs, must argue due process violation
· DUE PROCESS
· Available for ALL IDs – either before or after charges this can be raised
· Were ID procedures impermissibly suggestive?
· Stovall v. Denno- D arrested for murder of doctor in his home & stabbing the wife 11 times. She was in critical condition in hospital. After arraignment police brought him to her room & ask if D is the guy – the only black & handcuffed guy. She says yes.
· Court- NO violation. Court said this was suggestive but not unnecessarily suggestive bc wife was the only person who could ID the D, in critical condition & could die at any moment, so they needed to get the ID right away.
· Standard: unnecessarily suggestive identification procedures violate due process. Determine by totality of the circumstances.
· Standard is very high.
· To beat this case must argue against weight, credibility of the evidence- she was devastated, wants someone to blame, etc. 
· Foster v. CA- D suspected of robber.  Before charges filed there are 2 line-ups. In the first D was the only tall person & W says he isn’t sure. W talked to D & still wasn’t sure.  2nd line-up w/ 4 new people & D is the only person from previous line up, W says it’s probably him. 
· Court- this was unnecessarily suggestive. 3 separate suggestive incidents. Whether or not all subsequent IDs would be excluded depends on your argument of the previous IDs & whether or not all tainted the suggestiveness.
· This is a rare finding of a due process violation
· Limits on Ability of Courts to Find Identification Procedures Violate Due Process
· Simmons v. US- D was arrested for bank robbery. 5 Ws asked to ID. Photo they used for ID was given to the police by D’s family. Police show Ws only a pic of D. D argues unnecessarily suggested. 
· Court- no violation. IDs are not excluded if reliable. ID here was suggestive, but unclear whether unnecessarily suggestive. There were several Ws who all identified D independently & seemed confident D was the perpetrator. It’s not exclusively about whether police used suggestive police procedures
· IDs were reliable- all Ws ID’d D at trial; 5 minutes to view robber during crime, suspect at large; Ws were alone during ID, & didn’t ID other suspects.
· The real question is: how confident are you in that identification.
· Neil v. Biggers- D broke into victim’s home, dragged her out to the woods & raped her. She could see him in the apartment & observed him for 15 mins by moonlight in woods. She described him to police, who showed her 30-40 pics over next 7 months. They final do a show-up & she IDs him. They reason they did not do a line-up bc they couldn’t find anyone else that looked like D.
· Court- one on one ID was suggestive but not unnecessarily suggestive.
· Ask 2 questions in Due Process analysis
· 1. Was the identification procedure suggestive?
· 2. Whether under the totality of the circumstances the ID was reliable even though the confrontation procedure was suggestive? 
· Manson v. Brathwaite-Undercover officer is going to make a drug deal. He goes to apartment, sees the D, who closes the door, & after a few minutes opens it & they exchange drugs for money. Officer went back to station & gave detailed description. Detective familiar w/ D generated a photo based on who they think it is & Officer confirms. He then also ID’d the suspect in court. 
· Court- Even if the identification procedures are unnecessarily suggestive, if evidence is reliable enough, it is admissible.
· Factors of Reliability
· Victim’s opportunity to view the suspect; Degree of attention; Accuracy & detail of description; Level of certainty; Length of time from crime to identification
· Here there was sufficient reliability & thus no DP violation
· Due process is for situations where it is so suggestive and so unreliable that we don’t even want the jury to consider it.
· Analysis for Due Process
· 1. Were ID procedures unnecessarily suggestive?
· How suggestive was procedure?
· *Was it necessary to have suggestive ID procedure?
· 2. Nonetheless, is the ID reliable enough to use (Mason v. Brathwaite)
· witness’s opportunity to view suspect at the time of the crime
· degree of attention
· accuracy & detail of description
· level of certainty
· length of time from crime to identification
· Remedy
· Not excludable if reliable
· Will go to the weight of the evidence. Evidence of ID will go to jury & D counsel must argue it was not reliable – goes against weight of all other factors
· Note: 6A ONLY applies to photo IDs. CANNOT be used for looking at photos – but you can use 5A for that.
· The Latest
· Perry v. NH – police responded to a call that someone was breaking into cars in the parking lot.  Police arrived & detained D in parking lot for questioning. Another officer went to apartment of woman who called 911 and asked her to describe the man she saw in the parking lot.  She walked to the window, pointed to D and identified him as the man she saw doing it.
· Court- no violation. For Due Process challenge to be upheld the police need to create the suggestive circumstances.
· Here the cops weren’t at fault. They were just trying to interview her & did not create the suggestive circumstances. 
· Constitutional protections are there to protect from police abuses; this could create a windfall of cases
· Primary protection- is trial itself. Due process is only available when police set it up.
· Hypo- if one W calls another W & tells him to ID a certain person, probably isn’t a 5A violation – no suggestiveness by police.
CH 6:  INITIATING PROSECUTION 
· Charging Decisions
· Timing of Charging Decision
· Possibility 1: crime  complaint  first appearance preliminary hearing or grand jury
· Grand jury is like a screening
· Arrest Before Formal Charges
· Gerstein Review
· Judge decides whether there is probable cause for arrest
· Ex parte process
· Timing for Gerstein Review 
· Without unnecessary delay
· Ordinarily w/in 48 hours of arrest (Riverside v. McLaughlin)- means any 48 hours, not 2 business days. Holidays don’t matter.
· Only applies if there was not a warrant
· Possibility 2: crime  pre-arrest investigation  grand jury or preliminary hearing  formal charges  arrest
· Like Trayvon Martin case.
· Screening & Charging
· Prosecutorial Discretion
· Prosecutor’s have very broad discretion
· Very broad – decide which charge, which venue, executive branch power
· There may be 20 statutes that apply and they can decide whether to bring 1 or 20
· Why do prosecutor’s have so much power
· Judiciary is afraid to infringe on executive power
· Should Prosecutor Charge?
· 2 percent of all crime is actually prosecuted
· standard to bring charges is probable cause
· discretion is good – for expense, individualizing justice – asking do these laws make sense
· Decisions Not to Prosecute
· Inmates of Attica v. Rockefeller- there was a riot at Attica. Inmates claimed that the prosecutors should bring charges against the jail officials bc they didn’t do enough. Prosecutor’s didn’t bring charges bc they didn’t think they would win, so inmates sued to make them charge the officials.
· Court- judge does not have the power to bring charges. Doing so would violate separation of powers. 
· But judge does have power to dismiss charges.
· Limits on Prosecutorial Discretion
· Statutory- have to open up code & see if crime applies
· Administrative limits- guidelines, manuals. Guidelines are enforceable by defense but self-imposed
· Ethical Limits- ABA Standards for Criminal Justice: Prosecution Function 3-3.9
· Prosecutor should not institute, or cause to be instituted, or permit the continued pendency of criminal charges when the prosecutor knows the charges are not supported by probable cause
· Constitutional Limits-
· Bill of Attainders- when legislature passes a bill that finds a particular group of people’s behavior illegal. 
· E.g. everyone that worked for AIG committed a crime.  Must apply no matter who does it. 
· Ex Post Facto- prohibits creating a law to punish AFTER someone does the act. 
· Prohibits from retroactively extending the statute of limitations
· Allows retroactive application of registration laws
· Equal Protection Clause - Selective/Discriminatory Enforcement
· Violates Equal Protection (e.g. prosecute b/c race or religion (or 1A right))
· Decision to prosecute may not be deliberately based upon an unjustifiable standard such as race, religion, or other arbitrary classification including the exercise of protected statutory and constitutional rights. 
· Standard: 
· Discriminator effect (compare others ‘similarly situated’)
· Discriminatory purpose
· Effect is not enough, must have discriminatory purpose
· very difficult to bring a selective enforcement claim. 
· Wayte v. US – Wayte was a protestor during Vietnam who refused to register for draft bc it was against his conscience. He argued he couldn’t be prosecuted bc his activities were protected under the 1A. He claims he is being picked on bc he asserted those rights. Gov’t had passive policy where they sent letters asking you to register, then sent FBI agents to persuade you. Finally they would arrest you. If you registered you could protest all you wanted.
· Court- To prove an Equal Protection Standard violation must show:
· 1. Discriminatory effect (by comparing other ‘similarly situated’); 
· 2. Discriminatory purpose (bc of race, beliefs, etc.)
· Effect alone is NOT enough. 
· Here- Even though there was an incidental restriction, government has a legitimate interest in having people comply w/ draft registration laws 
· US v. Armstrong- D’s who were charged w/ selling cocaine claimed they were targeted for prosecution bc of race. Only evidence was that 23 of 24 Ds prosecuted in crack cases were black. Wanted discovery – used evidence in an affidavit of a paralegal that said in the particular jdx in every one of the narcotics cases all the Ds were black
· Court- D’s must prove discriminatory purpose by clear & convincing evidence. Here the D’s needed discovery so that they could prove the prosecution’s discriminatory purpose – but they couldn’t meet it.
· To get discovery- must show a similarly situated who was NOT of the same race, was not charged or treated differently.
· D’s needed to find another person of a different race who was arrested for the same crime & show they were nor prosecuted.
· Burden is extremely high- need smoking gun to meet it.
· If D can meet the burden, P must show a neutral purpose
· Due Process - Vindictive Prosecution
· Cannot retaliate against D for exercising a constitutional right
· Mere increase in charges/punishment does not satisfy the standard, a D must show actual vindictiveness (intent)
· Pretrial decisions by prosecutor’s are generally not considered vindictive (plea deal threats) 
· E.g.- P has evidence you robbed 10 banks & says if you plead to 3, they’ll drop the other
· E.g. what if P charges someone w/ 2nd degree murder. But if they don’t plead guilty they will go back to grand jury & get murder 1 – not vindictive
· No presumption of vindictiveness if prosecution increases charges pretrial bc they have a right to reevaluate their case as they prepare for trial. 
· This is a very narrow category. Most things people would think are vindictive are not.
· Blackledge v. Perry- D gets into prison fight & is charged w/ misdemeanor assault. He is convicted & expresses desire to exercise statutory right to have appeal & have trial de novo before higher court. While appeal was pending, P obtained indictment charging D w/ felony assault w/ intent to kill.
· Court- this is vindictive prosecution bc he is being punished for exercising his constitutional rights. Vindictive prosecution serves no other purpose.
· Plea bargaining is diff. bc P does it based on finding more evidence.
· Vindictive prosecution is a rebuttable presumption bc here P offered nothing to show why they went back for the higher charge. 
· Formal Charging Mechanisms – Screening Processes
· The Grand Jury – 
· Guaranteed by 5A – ONLY applies to Feds, NOT the states.
· No person shall be held to answer for a capital or infamous crime, unless upon presentment or indictment of a grand jury
· get it unless you waive it
· Buffer to protect citizens
· Right NOT incorporated to states
· States have civil grand juries but usually use preliminary hearings for criminal
· Applies to infamous crimes (felonies)
· Prosecutor Runs Proceeding – Not Adversarial
· Prosecutor trains grand jurors, brings evidence, presents Ws & types indictment
· No defense counsel
· Hearsay & inadmissible evidence is allowed (Costello)
· No right to exculpatory evidence (Williams)
· Though fairness & good lawyering requires you to ask Ws in grand jury if they have exculpatory evidence.
· Grand jury secrecy
· No probable cause requirement to take something TO the grand jury but need probable cause for indictment (12 of 23)
· Primary functions: Basic Screening Process
· Screen cases and decide which should be indicted.
· Investigative role: power to subpoena witnesses and documents. 
· 23 citizens typically serve for 6 months. 
· Two ways Grand Juries bring charges
· Presentment – when grand jury has someone they want to indict & initiates.
· Indictment- prosecutor says they want to charge someone & here’s the evidence why.
· Don’t have the power to bring charges without the agreement of the prosecutor. If the grand jury returns an indictment and the prosecution disagrees, it may refuse to sign the indictment or issue a nolle prosequi that dismisses the charges. 
· Waiver- A defendant can waive grand jury indictment and opt to have the prosecution file formal charges by information – often signals that a defendant is cooperating with the government’s investigation. 
· Violations
· Become moot once the defendant is convicted.
· Even if a defendant raises a claim of grand jury error before a case is tried, grand jury violations are not grounds for dismissing an indictment absent a showing of prejudice. 
· Preliminary Hearings
· Like a Mini-Trial – fundamentally diff. than grand jury bc of mini-trial like nature
· Judge presides and it’s an adversarial process
· No jury – judge decides
· Open to the public
· Prosecution bears burden to present probable cause supporting the charges
· States use different evidentiary standards
· 2 most valuable things about a Preliminary Hearing
· Get to see the prosecution’s strategy
· **can preserve testimony under Crawford v. Washington
· primary benefit of preliminary hearing over grand jury – confrontation – have the right to confront witnesses
· if you put a witness in the grand jury & they disappear before trial, you cannot use that testimony at trial bc there was no cross-examination
· but if you use a witness at a preliminary hearing & they disappear you can use their testimony at trial bc there was CE.
· Prosecuting State & Federal
· Under Constitution each sovereign can prosecute cases
· But CA is more restrictive – if Feds prosecute first, CA won’t prosecute a state case
CH 7:  BAIL & PRETRIAL RELEASE 
· Bail & Pretrial Release
· 8A: excessive bail shall not be required.
· Bail is not available in every case. Just that if you are going to get it, it can’t be excessive
· Importance of Bail
· Personal costs
· Impact on family and job
· Stigmatizing
· Preparation of case – easier out of jail
· Effects demeanor, self-esteem
· Types of Bail
· Own recognizance: 
· Permits defendant to be released upon promise to appear in court. Under conditions of pretrial release, a defendant may be subject to supervision or a rehab program. Failure to comply w/ terms can result in defendant’s reincarceration. 
· Financial Bond
· Secured bond – usually secured by a deed of property
· Unsecured bond – based upon a cash deposit & promise to pay the remainder if defendant fails to appear
· Conditions of Bond
· Drug testing
· Restrictions on travel
· Surrender of passport
· Counseling
· Lack of contact with witnesses & victims
· Home confinement
· House arrest & monitoring devises
· Bail Bondsman- can act as bounty hunters & bring back defendant’s who have skipped out on bail.
· Preventative Detention
· Pretrial Detention
· 2 Key Grounds to Withhold
· Flight Risk 
· Danger to Community
· Came about through Bail Reform Act (18 USC §§ 3142 & 3144.)
· Before that you argued that if the defendant was dangerous he wouldn’t care about the laws & would be a flight risk. 
· Factors to Determine
· Seriousness of the case
· Strength of the evidence
· Prior record
· Ties to community
· Other factors
· US v. Salerno (policy)- Mobster charged w/ racketeering, murder, extortion, gambling, drugs, & prostitution. Gov’t conceded he wasn’t a flight risk bc he was already on bail for another federal indictment, but argued he was a danger to the community based on info he was still ordering hits.
· Court- upheld constitutionality of Bail Reform Act. Withholding bail isn’t punitive; it’s regulatory. You can either argue flight risk or danger to society to keep someone detained. 
· Must show: 
· Compelling government interest
· Need ‘least restrictive alternative’ 
· D housed separately
· Detention hearing, review, and & clear & convincing evidence. 
· To get bail on appeal burden shifts to D to show by clear & convincing evidence that the person is not likely to flee or pose a danger to others
· Other Types of Preventative Detention
·  Each requires a balancing of the detainees liberty interests w/ government’s reasons for seeking detention
· Detention for Material Witnesses
· US v. Awadallah- man detained after 9/11 and not charged w/ a crime.
· We now have a statute that says you can be detained even if you are a witness in a case. Not necessarily at trial – could be at a grand jury.
· Sexually Violent Predatory Acts
· Kansas v. Hendricks- D serves time on his conviction. After he serves his time, he is supposed to be released to a ½ way house but gov’t files a petition to have him committed to a different wing of the jail
· Government has compelling interest in protecting the public – he is not being punished, but regulated. 
· Immigration Detention – Zadvydas v. Davis
· Immigrants illegally in the US may be detained by the government, even if they have not been charged with a specific crime. However, within 90 days, the alien can file a habeas corpus action to determine if their continued detention is reasonable. 
· Detention & the War on Terrorism
· Building on Salerno
· Regulatory interests of society
· Aggressive use of detention on enemy combatants
· Potentially indefinite detention. 
CH 8:  DISCOVERY 
· Overview
· Criminal Trials – Why we have it
· Expediting concerns
· Process is not exactly adversarial – all about fair trial & whether you get the right result
· Exculpatory evidence
· Don’t want inequity of resources
· Why do prosecutors lie
· Not always clear what is exculpatory & what is not
· Don’t want a technicality to keep D on the streets
· Pros/ Cons of Discovery
· Pros
· Should not be trial by ambush
· Search for the truth, deter perjured testimony
· Can protect witnesses
· Reduce trial delay, leads to settlement
· Cons
· Threat to witnesses
· Perjury or tailoring defense
· Fishing expedition
· Defendant knows best what happened
· The Open File in Criminal Discovery – Arguments For & Against
· Against –Defense in any criminal case is whatever it has to be. Concerned defense might take facts & start weaving a defense around it
· For – Keeps prosecutors honest.  After Duke lax case NC adopted open file. If you want to keep it from D, must request order from judge.
· Prosecution’s Discovery Devises:
· Search warrants
· Interrogations
· Line-ups
· Interviews
· Grand jury
· Requirements
· Statutory
· Federal Rules of Criminal Procedure
· 16(a) – Prosecution’s obligations to produce inculpatory evidence upon defendant’s request
· D’s statements – if D has given oral, written or recorded statements
· D’s prior record/history
· Tangible Evidence – documents & objects
· Reports of Examinations & Tests
· Expert Reports
· Note: witness statements & exculpatory are not on the list. 
· 16(b) – Defense Obligations – reciprocal discovery
· tangible evidence
· reports & examinations
· expert witnesses
· no witness statements  (under 26.2)
· Note: only if D requests discovery from prosecution must they also reciprocate & allow discovery of their evidence. Each category is looked at individually-so if D only requests tangible evidence from prosecution, they can only request the same. 
· 26.2 – Jencks Act
· covers production of witness statements. 
· Don’t have to give them over until they are used.
· CA Discovery Rules
· They take what’s in the FRCP, Jencks Act & CA rules all together
· Statute covers
· Names & addresses of Ws
· Felony records of Ws
· Exculpatory evidence
· Ws statements
· Reciprocal discovery
· Sanctions for Non-disclosure
· Order inspection
· Continuance
· Exclude evidence – rare
· Other sanctions, jury instructions, etc. 
· Constitutional Requirements
· Court has fashioned the right to discovery from the defendant’s right of due process so it’s a one way street.
· Prosecutor has a duty to disclose (whether or not D is aware it exists)
· Brady/Giglio/Bagley Rule
· Prosecutor has a duty to disclose (whether or not D is aware it exists)
· Exculpatory and impeachment evidence
· Evidence relevant to guilt or sentencing
· Material evidence
· Bagley Standard: if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different. Reasonable probability is a probability sufficient to undermine confidence in the outcome.
· On exam- do NOT forget to talk about WHY material/not material
· D does not have to ask for the evidence bc it is part of his constitutional right. BUT if you’ve asked it’s easier to argue down the road that you were asking bc you knew it would make a difference/effect the outcome. 
· Rule applies regardless of good or bad faith of the prosecutor’s actions
· Problem is the prosecutor’s determination of whether it’s material or not is a matter of interpretation. 
· Rule of thumb: if you’re even questioning it – turn it over
· Remedy for Violation – new trial & D must get exculpatory evidence
· History of Brady/Giglio/Bagley
· MD v. Brady- D was arrested for murder & he said he was there but co-D did the killing. At trial D finds out that prosecutor’s had a statement of exculpatory evidence from co-D admitting he was the shooter & didn’t turn it over.
· Court- suppression of evidence by prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or punishment, irrespective of the good or bad faith of prosecution.
· If evidence is exculpatory & is relevant to guilt and/or sentencing & it’s material & you fail to turn it over there must be a retrial w/ the evidence
· Giglio v. US- D was charged w/ forging money orders & counsel later discovered key witness in case was promised by prosecution that he wouldn’t be prosecute d if he agreed to testify.
· Court- violates due process bc it goes to the credibility of the witness. Impeachment can show that prosecutors can’t make their case. Defense counsel can use that info to impeach W by asking ‘wouldn’t you say anything the prosecutor told you to for the deal?’
· US v. Bagley- D charged w/ gun possession & drugs. Later found guilty on drug charge but not firearm charge. He appealed material info was not given to him.
· Court- suppressed evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different. Reasonable probability is a probability sufficient to undermine the outcome. [taken from Strickland]
· Prosecution had evidence they didn’t turn over – it was relevant and impeaching, but it was only relevant to the charge he was acquitted of, not the charge he was found guilty for. So W’s testimony didn’t have an impact on the outcome of the case.
· Discovery for Guilty Please
· 95% of all cases deal w/ plea bargains
· US v. Ruiz- NO duty to turn over Brady material before a plea bargain
· Impeachment definitely doesn’t have to be turned over … they haven’t decided on exculpatory – should probably turn over though
· Duty To Preserve evidence (AZ v. Youngblood)
· Potentially exculpatory
· Bad faith
· Note: Not an automatic retrial unless you show it was potentially exculpatory AND bad faith
· Destroyed evidence is ONLY grounds for a retrial if it was in bad faith. 
CH 9:  PLEA BARGAINING & GUILTY PLEAS
· Overview
· Scalia’s 2nd to last paragraph in Lafley v. Cooper- doesn’t like that we are guaranteeing rights that are not in the constitution – namely plea bargaining. Concerned by how institutionalized & how much credibility is invested in plea bargaining.
· Note: SC has never addressed lying in plea bargaining. Ok in interrogation & probly here too
· Types of Pleas
· Not Guilty – ‘prosecutor, prove your case’
· No lo contendere- defendant does not admit guilt but may be sentenced the same as if he had pled guilty
· Guilty- admission by the defendant he committed the crime & waives his right to trial
· The Pros & Cons of Plea Bargaining
· Support For Plea Bargaining:
· For the Prosecution: ensures a conviction, conserves resources, relieves victims of the burden of testifying in court, and covers police misconduct
· For the Defense: conserves exposure provides certainty of outcome, gives control to defendant, individualizes a case and relieves everyone of the anxious trial process
· Judges support it bc it’s fast
· Victims like it bc they’re spared trial & gives assurance defendant is held responsible
· Criticisms of Plea Bargaining
· Innocent defendants plead guilty
· Prosecutors threaten greater charges
· Takes place outside of the public view
· Subverts the criminal justice system in that it allows a defendant to escape full accountability
· Frustrating for victims who feel defendant wasn’t fully punished
· Discriminatory impact on defendant’s – only rich people can really challenge the prosecution
· The Role of Judges in Plea Bargaining
· Fed. R. Crim. P. 11 – NO judicial involvement in plea bargaining.
· If the judge is involved & the deal falls apart they are supposed act as a neutral 
· In CA judge can participate in plea bargaining.
· Brady v. US- B was charged w/ kidnapping – a 1201(a) violation. Only way he could get death penalty was if he had a jury trial. He initially pleads not guilty then changes it to guilty bc co-D had plead guilty & could testify against him. In between case & appeal another person comes along & challenges 1201(a) and wins.
· Court- tough bargains are not unconstitutional bargains
· Prohibited Bargaining Tactics
· Threats
· Misrepresentation
· Improper behavior
· Guilty Pleas
· What is a guilty Plea
· Waiver of rights
· Admission that defendant committed the crime
· Requirements for a guilty plea
· Standard: Guilty plea is only valid if it demonstrates on the record that the defendant knowingly, intelligently, and voluntarily waived his constitutional rights.
· Fed. R. Crim. P. 11 – how they set forth a guilty plea
· D is advised of their rights
· Advise nature of charges (Henderson elements)
· Advise of consequences
· Plea agreement
· Threat
· Factual basis
· If there is a plea offer: D counsel has obligation to notify & give good advice (see below)
· Consequences of a Guilty Plea
· Difficult to withdraw
· Guilty plea effectively ends case except sentencing
· Waives most issues for appeal
· Exceptions & conditional pleas
· Conditional plea- plead guilty but reserve right to bring appeal on certain issues
· Remedy for Violation of a Guilty Plea
· Defense Remedies – withdraw plea or specific performance (Santobello)
· Santobello – Plea agreement was reached. At sentencing the original prosecutor, who had agreed to recommend a sentence, was replaced with a new prosecutor who didn’t know the sentence agreement. D tried to w/draw his guilty plea but he wasn’t allowed.
· Court- plea bargain is a contract and you must write it like one.  Put all the information in.  At a minimum if it’s violated D gets to w/draw their plea. 
· Prosecution Remedies- agreement null & void (Ricketts)
· Ricketts –D got a deal, if he testified at trial he would avoid the death penalty. D pled, agreement kicked in. D then refused to testify on retrial. Prosecution then recharged w/ higher charges. D tried to retake the deal, but prosecution refused & he was sentenced to death. 
· Court- government doesn’t have to give you your deal again, they can go back & filed the highest charges against you. 
CH 10:  RIGHT TO COUNSEL
· Sixth Amendment
· In all criminal prosecutions, the accused shall enjoy the right…to have the assistance of counsel for his defense.
· Timing- uses the word “accused.” You become an accused when you are indicted – POST formal charges. Accused is a term of art – when there are formal charges
· When the Right to Counsel Applies
· How good of a lawyer do you get?
· Strickland standard
· Critical Stage
· post charges- line-up (Wade), preliminary hearings (Coleman v. AL), arraignments (Hamilton v. AL), interrogations after formal charges (Massiah)
· sentencing
· appeals of right
· NOT for: civil cases, habeas proceedings, parole or probation hearings (a lot of states give for probation/parole but not required by constitution)
· In all criminal Prosecutions - Scope
· Death penalty (Hamilton v. AL)
· Felonies (Gideon)
· Misdemeanors w/ jail time (Argersinger)
· NOT for misdemeanors w/ no jail time
· Argersinger v. Hamlin – D was charged w/ carrying a concealed weapon Sentenced to 90 days in jail. 
· Court- if you’re liberty can be taken away from you then you get a lawyer. But if you are charged for the same offense & they guarantee you no jail, they don’t have to give you a lawyer
· Everyone must agree – if you are told no jail time, then no lawyer. 
· Right to jury trial – if you face a POSSIBLE sentence of more than 6 months
· Right to counsel - ONLY if you ACTUALLY get incarceration - This is a BIG problem bc you won’t actually know until after
· Development of Right 6A Right to Counsel
· Due Process History
· Powell v. Alabama (1932) (Scottsboro) 
· Betts (1942) – rejected idea you had right under 6A – go case by case w/ DP
· Sixth Amendment
· Gideon v. Wainwright -tried to petition court for a lawyer but was told by judge they only appoint judges in capital cases. He represented himself but was convicted.
· Court – overturns Betts- 6A right to counsel is applicable to the states.
· Black, J- right to a lawyer is fundamental. The prosecutor’s try to put their best foot forward; we should do the same for defendants.
· Lawyers are necessities, not luxuries- unfamiliar w/ the rules of evidence, no knowledge to prepare his trial – judicial efficiency, legitimacy of system (public will have more faith b/c makes it look like a fair fight, poor vs. rich (how much justice are we willing to pay for?)
· Gideon is the ONLY right to ever be found retroactive by SC
· All people sitting in jail could now as for a new trial that weren’t given a lawyer originally.
· Right to Effective Counsel
· During Trial
· Strickland v. WA- S brutally murdered 3 people. He is appointed a lawyer who tells him not to talk & he confesses.  Lawyer recommends jury trial, but he waives & wants a bench trial. Lawyer spoke to S’s wife, mother, etc. but didn’t get character witnesses bc he’d already plead guilty so he switched his strategy. Lawyer starts focusing on sentencing phase.   He gets sentenced to death & he brings a petition alleging ineffective assistance of counsel.  
· Court- Benchmark for judging ineffective assistance of counsel is whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.
· Standard: must show 1. Counsel made specific errors & 2. Performance prejudiced defense in such a way that but for the error, the outcome would have been different.  
· Held- Strickland loses his IAC claim. Lawyer was left w/ very few strategies given Strickland’s actions that sabotaged his own case. 
· Must be very careful here – challenging a lawyer- If you embarrass lawyers by cataloging all their mistakes in every time there is an IAC claim, you won’t get anyone volunteering. 
· STRICKLAND TEST
· 1. Must show counsel’s performance was deficient 
· Specific errors - errors so serious counsel was not functioning as the counsel guaranteed by the 6A (like a potted plant)
· must be highly deferential – assume D Counsel’s decisions are strategic
· counsel’s performance can be influenced by what defendant does
· can’t just make a check list, every case is different.
· 2. Prejudice
· generally, not presumed
· test- reasonable probability that but for error outcome would have been different. Reasonable probability is a probability sufficient to undermine the confidence in the outcome.
· It’s not enough for D to show errors had some conceivable effect on the outcome.
· Start w/ prejudice prong- we don’t want to be cataloging all counsel’s errors. If outcome wouldn’t have changed, errors don’t matter
· Prejudice is presumed if:
· No Counsel
· State/Prosecution interference w/ counsel
· D counsel has actual conflict of interest (criminal D can’t wait all conflicts – judge decides)
· Counsel does absolutely nothing - potted plant counsel
· Cronic v. US- companion case of Strickland. Lawyer handed criminal fraud cause w/ lots of allegations. He’d never tried a criminal case & had 30 days to prepare. Cronic claimed IAC bc he got the rookie.
· Court- everyone has their first case. He was good enough.
· FL v. Nixon- Nixon murdered a woman by tying her to a tree & burning her alive. He later burned the car & told people how he killed her. D claims IAC bc defense counsel decided to concede D’s guilt & seek life in prison.
· D counsel argued- admits client did it & that it will be proven. Presents testimony that D was not normal, testimony from family about troubled childhood & erratic behavior in days preceding crime. Then urged jury to consider mitigating circumstances – death penalty is not for people who are not intact human beings – like D. 
· Court- no IAC. Approach by counsel was to gain credibility & it failed. He tried to consult w/ D many times re: his strategy & D was unresponsive.
· During Plea Bargaining – 
· Missouri v. Frye- F driving w/ revoked license. Claims IAC during plea bargaining bc his attorney never even told him about the plea. 
· Court – there is a right to effective assistance of counsel during plea bargaining – it’s a critical phase of litigationDoesn’t mean you get your offer back automatically. 
· Follow Strickland Test
· 1. Counsel Deficient – basic requirement for lawyer to communicate terms of formal plea offer, especially when it has an expiration date.
· 2. Prejudice – reasonable probability that end result of criminal process would have been more favorable by reason of plea to a lesser charge or sentence of less prison time
· D must prove- If offer could have been withdrawn by prosecution or rejected by court, must show that offer would have remained & would have received benefit of plea bargain. 
· Here maybe not bc after offer, D was again charged w/ driving w/ revoked license. So P might not even have offered it & even if they did judge might not have accepted bc repeat offender
· Lafler v. Cooper- D tries to shoot woman in the head, misses, but then gets her below the waist. Prosecution makes offer of 4-7 years. D had expressed desire to accept but D’s counsel tells him not to take it bc Prosecution can’t convict him of intent to murder for shot below the waist. Counsel is an idiot & D gets convicted.
· Court- Counsel’s assistance was ineffective. 1. No competent counsel would have believed D couldn’t be convicted. 2. Prejudice- But for his performance there was a reasonable probability court would have accepted guilty plea
· Remedy- when D shows prejudice- proper remedy is to order state to reoffer plea bargain. 
· Implications for Defense Counsel
· 1. Must talk to clients & give accurate advice 
· 2. Must keep clear records of offers prosecutors present, but their expiration dates, how likely they are to be withdrawn, how & when offers were presented to client, & what changes are made in offers
· 3. D counsel should probably give every indication to prosecution that D is likely to accept offer, even if not sure, so it remains strong for record.
· 4. D counsel must consider every plea bargain as important as trial
· Implications for Prosecution
· To ensure D can’t win reversal of conviction, must document all plea offers, expiration dates, conditions under which they can be w/drawn, & whether they are binding on court. May also ask for written confirmation when offer has been shared w/ D by their counsel
· Ask court to put on record before trial of any offers rejected. Complicated w/ judges barred from participating in pleas – may need colloquy.
· Implications for Judges
· Responsibility will fall on them to ensure D counsel adequately participates in plea bargaining. Must ask parties & counsel whether there were an offers & whether terms were communicated to D. 
· May also ask D counsel to put on record why plea was rejected. Could be hard w/ D having privileged information.
· Judges must resist temptation to 2nd guess D counsel’s strategy rejecting offer
· Must remain impartial & resist temptation to be drawn into plea negotiations – Fed. R. Crim. P. 11(c)(1) – court must not participate in plea discussions
· Right to Self-Representation
· Nowhere in 6A does it say you have a right to represent yourself – not always a good idea. 
· Faretta v. CA- D charged w/ grand theft, was appointed PD< but rejected it bc he argued PDs were overloaded. Judge thought he was making a mistake, but allowed waiver of assistance, reserving right to reverse the ruling. 
· Court- 1. you have a constitutional right to represent yourself.  2. Bc you are giving up the right to counsel, court must get a knowing & intelligent waiver
· 3. Court gets waiver by colloquy w/ defendant
· You don’t want to rep yourself, there are downsides, make sure you know how challenging it is
· If you choose to rep yourself, you must follow the same rules & you do not get to rep yourself on appeal
· If you start acting out judge can take away your right to rep yourself
· You must be competent to rep yourself
· 4. No right to disrupt proceedings
· Indiana v. Edwards- competency standard is higher to represent yourself than to go to trial
· Enemy Combatants
· Right to counsel is such a fundamental right that they have it.  Right to counsel is the essential building block of the right to a fair proceeding.
CH 11:  JURY TRIAL RIGHTS
· Right to A Jury Trial
· Article III, §2 – right to jury trial in all criminal cases
· 6A- in all criminal prosecutions the accused shall enjoy a right to a speedy public trial & public trial by an impartial jury of the state in the district where the crime has been committed
· Visinage- place where it occurred 
· Must take place there bc that’s the community that you harmed & those are the standards you should be judged by
· Sometimes when they change the venue, they bring jurors with them so the community is still reflected. 
· Duncan v. Louisiana- D was a black man who while driving saw his cousins talking to some white boys from the school they had just integrated into. It was confrontational so he broke it up and maybe hit a whit kids elbow. He was refused a jury trial & gets 2 years in jail.
· Court- the role of the jury is an inestimable safeguard. They decide what they think the truth is, represent the community & say what is or is not reasonable. They are a check on power & gauge social and ethical judgments.
· The constitution guarantees the right to a jury trial. 
· When is there a right to a jury trial?
· Anything that carries a POSSIBLE punishment of more than 6 months imprisonment
· Loss of driver’s license is not enough to trigger jury trial (Blanton)
· $5K fine not enough to trigger jury trial (Natchtigal)
· Stacking offenses is allowed (i.e. gov’t can charge multiple cirmes w/ potential sentences under 6 months w/out triggering D’s right to a jury trial) (Lewis)
· Size of Jury
· Williams v. FL – NO requirement for 12 person jury. Came from tradition.
· Ballew v. GA- suggests as few as 6 people are possible.
· In Ballew D was charged w/ showing peep show & they tried to charge w/ less than 6 jurors. Court said must have at least 6 bc the standard for obscenity is a community basis.
· Unanimity
· Apodaca v. Oregon- court allowed a jury vote of 11-1.
· Court – Jury votes do NOT have to be unanimous
· 10-2, 11-1 splits are ok.  Must have 75% (at least 9-3)
· suggested for juries of 6 might need unanimous
· Note: in CA we voluntarily keep the unanimous verdict requirement
· For death penalty cases you must have unanimous
· Concern is if you don’t have unanimous then the minority voice never gets to participate
· Types of Verdicts
· General verdicts of guilty or not guilty of charged offense
· Special verdicts: require jurors to answer specific questions regarding a case, such as which acts they found each defendant committed or whether particular property was used in a crime
· Jury Selection
· Two Step Process
· Venire- process of picking the pool by which jury is being selected (panel)
· Taylor v. Louisiana- LA jury selection system did not include women unless they signed a declaration of their desire to be subject to jury service. Did this for administrative convenience bc they didn’t want to take them away from work at home. D challenges policy on grounds he was deprived his constitutional right to a fair trial by not having a fair cross-section of the community. 
· Court- unconstitutional to systematically exclude women from juries. 
· 6A right - Cannot intentionally/systematically discriminate against a group for jury service without a compelling government reason
· Doesn’t have to be exactly representative of your community just cant exclude
· Selecting the Petite Jury (trial jury)-
· Voir Dire- questioning process that narrows down the number of people selected to the jury. Lawyers unpick jurors by exercising 2 types of challenges.
· Challenges for Cause- challenges for showing actual bias
· Juror cannot be objective & fair. Judge decides whether juror is biased
· Peremptory Challenges- can dismiss a juror for any reason w/out having to explain the decision so long as it’s not discriminatory. Completely discretionary. Came from tradition. 
· Constitutional Limitations on Use of Peremptory Challenges
· Swain- burden for challenging peremptory challenges overturned by Batson. Burden was D had to prove prosecution removed jurors bc of race in multiple cases other than yours (needed a smoking gun – one TX DA office had a memo – smart)
· Batson v. KY- Batson was black & charged w/ 2nd degree burglary. Prosecution dismissed all black jurors, so he had an all white panel. He claimed it was based on race alone. 
· Court- cannot use peremptory challenges to discriminate on the basis of race – it violates equal protection. Changed the standard so that once D proves certain things the presumption shifts to prosecution to rebut.
· Concurrence- Marshall-  Believes that peremptory challenges should be done away w/ all together bc use of them to exclude black jurors is flagrant. Current approach is unsatisfactory
· 1. D’s cannot attack discriminatory use unless challenges are flagrant – but where only 1 or 2 black jurors survive challenges for cause prosecutor won’t be worried about striking jurors bc of race.
· 2. When D does establish prima facie case, difficult burden of assessing P’s motives exists. Easy for them to provide neutral reasons
· 3. Also possible prosecutor could convince himself motives are legal. And judge’s own conscious or unconscious racism may lead him to accept a poor explanation as well supported.
· Apply it to D peremptories as well- eliminating is not too high a price
· Making a Batson Challenge:
· 1. Defendant establishes a pattern of discriminatory challenges in his trial. 
· 1. D must show he is a member of a cognizable racial group & that P has exercised peremptory challenges to remove from venire members of D’s race.
· 2. Entitled to rely on fact, as to which there is no dispute, that peremptory challenges constitute a jury selection practice that permits those to discriminate who are of a mind to discriminate. 
· 3. Need not establish that the prosecution’s peremptory challenges were ‘more likely than not’ based upon bias so long as the proffered facts give ‘rise to an inference of discriminatory purpose’.
· 2. Burden shifts to prosecution to provide a race-neutral reason.
· Can be based on manners, looks, and voir dire. 
· Neutral Explanation – up to the judge to decide if he buys it.
· 3. Court decides credibility of the explanation & consider relevant circs to determine whether prosecution had a discriminatory purpose. 
· Pattern of strikes against D’s race
· Prosecutor’s questions & statements during voir dire examination & in exercising challenges may support or refute inference
· Standing For Batson- litigant has 3rd party standing to object to discriminatory uses of peremptory challenges, even if litigant is not the same race as juror. We allow 3rd party standing bc juror has no way to exercise their rights.
· Note: this is an EP right of the JUROR – unusual. D brings challenge on their behalf.
· Remedies for Batson- put juror back on petite jury if timely OR mistrial/new trial
· Expansion of Batson/Scope
· Applies to civil cases
· Applies to Defense too bc a defendant’s exercise of racially discriminatory challenges inflicts the harms addressed by Batson
· Applies to other types of discrimination
·  Race, ethnicity, gender
· Pretrial Publicity & the Right to a Fair Trial
· Function of the Media
· Check on courts, keep community apprised, find witnesses & evidence 
· Role of the Court
· Court must balance the competing rights of the media (1A) & right to a fair trial (6A)
· Irwin v. Dowd- crime took place in very small town – 6 murders. Media had a field day exciting unrest in the community. They ran a newspaper headline that said D had confessed but it wasn’t clear whether it would be admissible at trial.  Judge only change venue once.
· Court- D’s right to a fair trial was compromised. **one of the few cases where we see pretrial publicity compromising 6A right.
· Skilling v. US- D was CEO of Enron. He wanted a change of venue from Houston bc he thought jurors would be prejudice bc of pretrial publicity. Everyone in Houston was either personally affected or knew someone who was
· Court-Didn’t buy it. Thought there were enough people in Houston that they could find enough people for a jury. Had been a few years since event & media wasn’t inflammatory in the way media in Irwin was. 
· Pretrial Publicity
· Requires prejudicial effect on jurors
· More than just knowing of the case – just knowledge is not enough
· Must actually bias jurors
· Remedies
· Delay trial
· Careful jury voir dire
· Gag orders – Prevent parties from speaking. Levenson-this never works.
· Sequester – isolating jury – don’t do it now bc its too expensive & doesn’t work
· Jury instructions – really the only thing that works.  E.g. judge in OJ civil case asked jurors to take it seriously, do their job, bc it’s important.
· Change of venue – the above are alternatives to change of venue
· Media cannot be excluded during
· Voir Dire (Press-Enterprise I)
· Motions to Suppress (Waller v. GA)
· Preliminary Hearings (Press-Enterprise II)
· Barring Publication – NO Prior Restraints
· Nebraska Press
· Prior restraints should NOT be imposed
· Consider alternatives: change of venue, postponement, voir dire, jury instructions, sequestrations. 
· Should There Be Cameras in the Courtroom
· Pros- meant for public; supposed to be representing the community
· Cons – publicity hungry witnesses, not as limited to public, can effect jurors the most (they are never shown); judges usually the ones to ‘ham it up’ or get nervous.
· Television Proceedings
· Estes v. TX – DP violation
· Chandler v. FL – No per se DP violation. 
· Layers Role of Preserving Integrity of Courtroom
CH 13 & 14:  SENTENCING & DOUBLE JEOPARDY
· Sentencing Overview
· Sentencing Options
· Incarceration
· Semi-incarceration
· Private jails
· Probation
· Fines
· Community service
· Forfeiture
· Restitution
· Diversion
· Deciding Punishment
· Retribution
· Deterrence (general or specific)
· Incapacitation
· Rehabilitation
· Sentencing Models
· Discretionary/Intermediate
· Determinate/Guideline
· Guidelines are no longer mandatory. Judges look at them just as guidelines but can do what they think is right.
· 8A Analysis: When Does A Sentence Constitute Cruel & Unusual Punishment
· Constitutional Limits on sentencing:
· Equal Protection 
· Ex Post Facto- can’t up the punishment after the crime was committed
· Due Process- must give you a chance at process
· 8 A – no cruel & unusual punishments shall be inflicted
· Standard: one of proportionality; does the punishment fit the crime
· Rummel- life w/out possibility of parole ok.
· Solem v. Helm- convicted of writing bad checks. Gets life w/out parole.
· Court- this is cruel and unusual punishment bc its disproportionate
· Disproportionality analysis
· 1. Gravity of the offense
· 2. Compared to the penalty for other crimes in the same jdx
· 3. Compared to penalty for same crime in other jdx.
· Harmelin- after Solem prisoner’s flooded courts w/ 8A violation claims. Court picked severe case where D got life w/out possibility of parole for 672g of coke to close the door.
· Court- most important factor is gravity of the offense in determining disproportionate punishment. Sending message you can bring the claim but it won’t be easy.  
· 3 Strikes Laws – Sparked by Polly Klaas case
· Andrade v. CA- D stole 3 children’s videos from K-Mart & bc prior record for drugs & non-violent burglary they made this ‘wobbler’ a felony & he got life. He argued it was cruel & unusual punishment. 
· Court- not cruel & unusual. w/ 3 strike laws the offense is recidivism – that is the actual offense, not the petty crime. 
· Juvenile Life W/out Parole
· Some states have but most are against bc when kids commit a crime they aren’t operating w/ the same moral culpability as an adult. 
· DOUBLE JEOPARDY
· Fifth Amendment
· “No person shall be subject for the same offense to be twice put in liberty of life or limb”
· cannot be tried twice for the same offense, by the same jdx w/out an exception.
· Basic rules
· No second prosecution after conviction
· No second prosecution after acquittal (can’t just keep trying until you get it right)
· No multiple punishment
·  For The “Same Offense”
· Blockburger – same elements test
· E.g. D charged w/ robbing a liquor store & killing the clerk
· Same elements – NO D/J – 
· offenses require different elements here.
· Robbery – trial one & killing – trial 2
· Grady Test – same conduct (rejected- do NOT use)
· In the above example Double Jeopardy attaches bc both offenses occurred out of same conduct. No 2 trials.
· Multiple Punishments
· According to legislative direction
· Civil penalties =/= punishment
· Civil commitment =/= punishment
· When Does Jeopardy Attach
· Jury Trial – when the jury is sworn 
· Bench Trial – when the first witness is called.
· Why? Bc motion to suppress is brought before this & that can be appealed
· Can There Be A Retrial If:
· Acquittal by jury – No
· Acquittal by judge – No
· JNOV by judge (judge overrules jury’s decision) – Yes
· Gov’t can appeal this & if they win there will be no need for a new trial, just will reinstate jury’s decision.
· Pretrial dismissal – Yes
· Mistrial – Yes, but depends on whether there was ‘manifest necessity’ or bad faith on part of prosecution
· Hung jury – Yes
· Successful appeal – yes
· Different Jdx/Separate Sovereigns – Yes
· But as long as they weren’t working in cahoots & they really are separate sovereigns, feds & state can try same case (city, county, state are all one) 
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