Criminal Procedure Outline

Case name = need to know for exam

I. Introduction

A. Stages of the Criminal Process

1. Pre-arrest investigation

2. Arrest

3. Filing complaint (evaluated on the paper only/PC required)

4. Gerstein review (by magistrate to determine whether PC supports charges against D ( must be timely/within 48 hours)

5. First appearance/Arraignment on complaint

6. Grand Jury or Preliminary Hearing

7. Arraignment on Indictment or Information

8. Discovery

9. Pretrial motions

10. Plea bargaining and guilty pleas

11. Trial

12. Sentencing

13. Appeals and Habeus Corpus

B. Role of Criminal Procedure

1. Investigative crim pro – up to and including arrest/what police can and can’t do

2. Adjudicative crim pro – from bail to jail

3. Goals of Crim Procedure

a. Correct result

b. Fair process

c. Powell – beating of black Ds, no substantive counsel acted for accused, S Ct finds violation of DP

C. Bill of Rights/Incorporation Doctrine

1. Bill of Rights extended to states (incorporation), except for 5th amendment – right to grand jury indictment in criminal cases [important for this class]
2. Otherwise, rights generally apply jot-for-jot but sometimes variation is allowed (6-person vs 12-person jury trials for criminal cases allowed at state level, non-unanimous jury convictions allowed at state level)

D. Retroactivity

1. Essentially nonexistent, except for watershed rule of criminal procedure (only applied once in Gideon v. Wainwright for 6th A right to counsel)

II. 4th Amendment ( PC vs RS

A. Probable Cause (PC) ( fair probability (more than suspicion, less than beyond-reasonable-doubt)
1. Aguilar/Spinelli: informant must (1) be reliable and (2) have basis for knowledge; and police must corroborate all illegal facts

2. IL v Gates: Under TOC, objective good reason to believe that the search will undercover evidence of a crime.  TOC includes:

a. Reliability + basis for knowledge

b. Type and nature of evidence

c. Amount of detail

d. Some corroboration

e. Opinion and experience of officers (collectively)

f. Not stale, but timely and fresh

3. Multiple suspects require PC particularized to each of them (Pringle)

4. Objective reason to believe a violation/crime occurred (Whren).  Officer doesn’t have to be right, so long as there is some basis

5. PC can be based upon collective knowledge of officers (i.e., affidavit can be supported by observations of multiple officers/parties)

B. Reasonable Suspicion (RS) ( more than a hunch (Under TOC, the officer has particularized and objective basis for suspecting wrongdoing or that crime is afoot) ( Terry stops

1. Suspicious activity, including driving behavior and clothing (Arvizu)

2. Officer experience and reasonable inferences (fear of danger) (Johnson)

3. Anonymous tip must predict future activity with some corroboration (White/JL)

4. Flight may be enough (determined case-by-case) (Wardlow)

5. Profiling okay if some additional basis exists for RS

III. 4th Amendment/Searches and Seizures

A. Is evidence obtained from a search? 

1. Is it a govt search? / Does D have subjective and reasonable expectation of privacy? (Katz)

a. Curtilage (not open fields)

i. Open fields/openly observable location = no REP/no warrant required (even if fenced/posted w/ no trespassing signs)

ii. Curtilage = area immediately surrounding the home ( REP

a) Proximity of area to house (50 yards is an open field)

b) Whether within an enclosure surrounding house

c) Nature of use of area (intimate activity)

d) Steps taken by resident to protect the area from observation

b. Electronic surveillance (Katz v. US)

c. Manipulating bags ( bag may be handled by bus driver or other passengers, but not expected to be handled/frisked by govt

d. Monitoring beeper inside the house ( special status of home

e. Thermal imaging ( (Kyllo v. US) b/c device is not generally available to the public and it shows intimate activity of what is going on inside the home (special status of home)
2. Not Searches (12)
a. Aerial searches ( airspace is public space, if air travel occurs with enough frequency to preclude REP

b. Consensually monitored calls ( monitoring can be consented to be one party (may be modified by state law)

c. Dog sniffs ( sui generis (no other procedure is so limited in manner and specific to the content of info revealed)

i. Dog sniff during legitimate traffic stop is not search ( no reasonable expectation of privacy for contraband in trunk of car (Illinois v Caballes)

ii. Dog sniffs at other times are not searches, so long as 1) dog is only sniffing for contraband, and 2) sniff doesn’t result in any additional delay/seizure (waiting in line at concert, stopped at traffic light for duration of light cycle, etc)

d. Field tests ( analogous to dog sniffs (limited intrusion/only testing for contraband)

e. Financial Records ( banks are 3rd parties that have access to financial info

f. Foreign Searches

g. Pages/Messages ( depends on whether info is openly displayed or requires effort to retrieve

h. Phone/pen registers ( numbers are conveyed through 3rd party phone company

i. Private party searches ( however, may become a govt search if govt coerces, dominates, or directs the search

j. Public areas/public behavior ( Basic REP exists in public bathrooms, but is only temporary (people are expected to depart the bathroom and surrender this expectation)

k. Tracking/following car on highway (diminished status for cars)

l. Trash searches ( trash is turned over to 3rd party (private or public)

B. If search, was there a valid warrant?

1. PC required and supported by oath/affirmation (Gates TOC test)

a. Look at source of information, reliability of source, type of info, corroboration, etc.

2. Neutral and detached magistrate

3. Specifically describes place to be searched and items to be seized with reasonable particularity
a. Can include catch-all description re:“fruits, instrumentalities and evidence of crime at this time unknown” (Andrewsen)

b. Warrant may provide description by reference to affidavit (Groh)

c. Reasonable mistakes re location are OK if in good faith

d. Anticipatory warrants may be permissible (need PC that triggering event will occur, and fair probability that contraband will be found)

4. Presumptions

a. If warrant ( search is presumptively reasonable (burden on D to prove otherwise)

b. If no warrant ( search is presumptively unreasonable (burden on police to prove otherwise)

c. Scalia/Thomas interpretation – searches only need to be reasonable, and if there is a warrant, it must be based on probable cause

C. Was warrant executed properly?

1. Generally good for 10 days

2. Should be served during “daytime” (6am-10pm), but exception for narcotics

3. Knock and announce constitutionally required (15-20 seconds, w/ exceptions), but violation doesn’t trigger exclusionary rule (Hudson)

4. Use of force must be reasonable (even concussion grenades allowed)

5. Mistakes OK if reasonable (even wrong address)

6. May detain/question those present if reasonable under circumstances (Muehler)

7. Police can search anywhere it is reasonable to search (given nature/character of item being searched for)

8. No media ride-alongs, unless media is helping (Wilson v Layne)

D. Is evidence obtained from seizure?

1. Seizure (Mendenhall): Under TOC, RP would not feel free to leave, considering

a. Threatening presence of officers

b. Display of weapons

c. Tone of voice

d. Physical touching

e. Told he was free to leave

2. Non-seizures (consensual encounters)

a. No suspicion required

b. Any search with consent or other exception

3. Terry stops ( only require RS

a. Temporary, limited, investigative stop if RS ( under TOC, officer has particularized and objective basis for suspecting wrongdoing or that crime is afoot, allowing police to

i. Frisk/pat for weapons if RS of danger (limited to the grab area) (Terry)

ii. Ask questions and for ID (Hiibel)

iii. Protective sweep of where a person may be

4. Arrests ( require PC

a. Public arrest ( no warrant required for arrestable offenses or minor/non-arrestable offenses if committed in presence of officer

b. Private arrest requires a warrant

c. Chimel: Arrest allows search incident to arrest (SIA) ( search of the person and the grab area (the area within D’s immediate control) in order to search for weapons and evidence

i. Once SIA triggered, officer may do a protective sweep if articulable facts indicate RS of danger (allowing search where a person may hide)

ii. SIA for cars?  See automobile exceptions to warrants below

5. When detention becomes arrest

a. Location (or the street or at the station)

b. Whether told he is free to leave, fingerprinted, handcuffed

c. Length of detention 

d. Whether told he is under arrest

E. If no warrant for search or seizure, was there a valid exception?

1. Regular Exceptions

a. Administrative search ( no PC required, just a reasonable legislative scheme

i. Residential searches (housing inspections) require warrant, but not true PC (only reasonable regulatory scheme) (Camara)

ii. Regulated business may be inspected without a warrant if (Burger)

a) Substantial government interest in inspection

b) Inspection is necessary to further the regulatory scheme, and 

c) Constitutionally adequate scheme (provides notice + limits police discretion) ( substitute for warrant

iii. Inventory searches are OK if pursuant to routine, administrative scheme

b. Automobile

i. PC of contraband in car allows police to do a full search of the car, including the trunk, containers, and passenger property (Acevedo) ( applies to all movable vehicles, even motor homes, parked cars, and cars at police station.  May not apply to completely immobile cars.

ii. SIA for cars

a) Old rule: If driver is arrested, passenger compartment of car can be searched, but not trunk (Belton) ( Chimel grab area doctrine.  Valid even if driver was arrested after leaving car (Thornton)

b) New rule: Gant – Search of passenger compartment allowed if:

1. D is arrested, unsecured, and within reach of car, or
2. If D is secured, police believe evidence of crime of arrest may be found in car

c. Consent ( No PC required if voluntary (under TOC)

i. Search must be within scope of consent

ii. Consent must be given by person with actual or apparent authority (co-occupant has actual authority unless other occupant is there and objects) (Randolph)

d. Exigent Circumstances (not special needs, b/c PC is required)

i. PC + emergency (objective need to assist injured persons/protect persons from injury or potential threat of injury – Brigham City)

ii. Hot pursuit ( PC + time of the essence. (Warden).  But if routine arrest at suspect’s home, warrant is required (Payton)

e. Plain View ( PC required

i. Lawfully present police (search is not inadvertent), and 

ii. Incriminating character of evidence is immediately apparent (Hicks) (items can’t be moved to determine if stolen)

f. Plain Touch

i. If lawful patdown (Terry stop) results in discovery of obvious contraband via touch, there is no additional invasion of privacy

2. Special Needs Exceptions (balancing govt interests v intrusion)
a. Routine border crossings ( no RS required

i. Routine = No especial delays (2+ hours is ok), and not especially/permanently destructive to the property searched (Flores-Montano)

ii. May include

a) Fixed checkpoints near border

b) International mail (reasonable cause)

c) Removing car doors/slashing spare tire

d) Laptops and computers at airports (Arnold)

iii. Non-routine searches at border require RS

a) Long delay, property destruction, very intrusive (argue computers!)
b) Body cavity searches for drugs (Montoya-Hernandez)

b. Checkpoints ( depends

i. No RS required if primary purpose is public safety (Sitz)

a) Checkpoints to find illegal drugs require some quantum of individualized suspicion (Edmond)

ii. Acceptable checkpoints w/o RS

a) Search for illegal aliens

b) Search for witnesses

c) Search for suspected terrorists (probably)

d) Search for child abductor (probably)

c. Community caretaking ( no RS required

i. Police activity that is not designed to uncover evidence of criminal activity ( to protect and serve function

ii. Police must have reasonable belief that there is danger to qualify for this exception

d. Drug testing ( no RS required if testing is random, and need is greater than intrusion

i. OK for federal railroad employees (Skinner) and govt employees handling drugs/firearms, but not for those handling classified documents (Von Raab) 

ii. Student athletes OK (Vernonia School Dist), as well as all students participating in extracurricular activities (Earls)

e. Govt employment

i. Govt employer search of employer-owned pager is allowed if employee was warned not to use pager for personal messages and search is reasonable (City of Ontario v. Quon)

f. Probation/Parole searches 

i. RS required to search home of probationer (Knights)

ii. No suspicion required for search of parolee (Samson)

g. Schools

i. RS required for routine search of student’s bag (TLO)

ii. Non-ordinary searches (strip searches) require PC, or RS of a dangerous drug (Safford Unified School Dist)

F. If there is an unlawful search/seizure, does D have standing?  D’s 4th A rights must have been violated (Rakas)
1. Searches: Overnight guests have REP, but commercial guests do not (Carter: cocaine baggers).  Factors:

a. Purpose of visit (social or business/commercial)

b. How well D knows the owner

c. How long he was there

d. How much he made it like his home

2. Seizures: car passenger has standing to challenge unlawful seizure of car and search of person (Brendlin).  If seizure of car is lawful, passenger cannot suppress evidence resulting from illegal search.

G. Does exclusionary rule apply?  In general, evidence obtained in violation of 4th A is excluded, including fruit of poisonous tree.  However, not applicable to proceedings where the cost is too high (e.g. grand jury/civil/sentencing/parole/probation).  Applies to states (Mapp v. Ohio)
1. Exceptions to exclusionary rule

a. Independent Source: evidence obtained from a truly independent, admissible source is admissible

i. Truly independent distinguished from “just taking a peek to see if worth the hassle”

ii. Evidence in plain view during initial unlawful entry may be admissible if later seized under valid warrant (Murray v US)

a) Look at factors – confirmatory searches, different officers, extent of illegality of initial entry, reliance on info gained during illegal entry, etc.

b. Inevitable Discovery: evidence would have been inevitably found within a lawful search (Nix v. Williams/Christian burial case)
i. Distinction from independent source

a) Independent source = evidence is acquired via legal means (warrant)

b) Inevitable discovery = evidence is acquired illegally, but would have been discovered through some legal means in the future
c. Attenuated Taint: no substantial connection between violation and evidence.  Miranda warnings by themselves cannot cure taint (Brown)

i. If a statement, was it voluntary and were Miranda warnings given?

ii. Proximity of illegal conduct and evidence

iii. Intervening circumstances (e.g. D went home, talked to atty)

iv. Purpose and flagrancy of official misconduct

d. Impeachment
e. Good Faith: Police acted with objectively reasonable good faith belief that they acted reasonably

i. Warrants: Defective PC in warrant applications when the judge is to blame is OK (not concerned with deterring judicial error) (Leon)

a) Reliance on warrant must be reasonable, and warrant can’t be based on intentionally false info

ii. Reliance on invalid statute is OK 

iii. Clerical errors (even negligent), including police records, are OK, so long as not reckless, intentional, systematic (Herring)

iv. Good faith exception is defeated by bad faith, or by rubber-stamping magistrate

2. Suppression Hearings: If there is a warrant, D has burden to show reckless/intentional false warrant.  If no warrant, burden on government to show search was reasonable
a. Occur before trial (and D may be barred from making motion to suppress once trial begins)
b. Judges can rely on hearsay evidence at suppression hearings
3. Policy re Exclusionary Rule

a. Under attack today ( too costly, not enough of a deterrent, no longer needed b/c of police professionalism (Hudson v. Michigan)

b. Pro arguments: Deter bad police behavior, Judicial integrity, No other approaches work as well, Part of American tradition

c. Con arguments: Isn’t really a deterrent, No clear stats on deterrent effect, Rule benefits scofflaws, Other alternatives exist for punishing police (civil suits, etc.), Don’t really need this rule – police are more professional now, etc.
H. Wiretapping
1. Title III requires warrant (PC), duty to try less intrusive techniques, to be renewed every 90 days.  

2. If PC of national security issue, FISA court will authorize the wire tap

IV. 5th/6th AMENDMENT CONFESSIONS

A. Due Process: Involuntary confessions are not admissible for any purpose
1. Under TOC, was D’s will overborne or is there a high suspicion that the confession is false?

a. Physical force or credible threat of such force (most important factor/required for today’s strict standard)

b. Length of interrogation/psychological pressures

c. Consider subjective factors (age, education, etc.) w/r/t force

d. Some deception is okay (promises of consideration, overstating evidence, etc.) ( being tricked is distinct from being coerced 

2. Due Process/voluntariness test not desirable per S Ct (case by case method, no guidance for lower courts, no guidance for police, inconsistent court decisions)

B. Miranda – prophylactic rule: Miranda warnings are required during all custodial interrogations to protect against inherent pressures of police interrogation.  Judge-made rule, but has been upheld by S Ct (Dickerson v US)
1. Custodial: Would RP feel free to leave? (Objective standard, but argue all subjective characteristics of suspect)

a. Physically free to leave? Informed free to leave?

b. Atmosphere of questioning (or guns or force)?

c. Whether D initiated contact?

d. Whether under arrest?

e. Experience of suspect?

f. Not custodial = Voluntary agreement to questioning by police, interview with IRS agent, meeting with probation officer, brief traffic stops 

2. Interrogation: Express questioning and tactics reasonably likely to elicit an incriminating response

a. Doesn’t include conversation with 3rd party or undercover cop (stealth officer doesn’t create coercive environment)

3. Applied: Before a custodial interrogation, D must be given his Miranda rights (no magic words required, so long as it is the essence of Miranda – can miss entire right or be completely misleading)

a. Remain silent; anything he says can be used against him

b. To counsel, and to have counsel appointed (including during interrogation)

4. Remedy for violation: Exclude illegally obtained confession, BUT not full “fruit of poisonous tree” doctrine (i.e., illegally seized evidence may still be admitted)
a. Physical evidence may be admitted (US v Patane)

b. Leads or witnesses resulting from illegal confession may be admitted

c. Second confession may be admitted if the first Miranda violation was in good faith and police gave proper warnings second time around (Oregon v Elstad)
i. Except if police deliberately evade Miranda (e.g. question-first policy), in which case a subsequent statement is not proper unless curative steps are taken (e.g., tell suspect their statements can’t be used, wait a day and let suspect talk to lawyer, etc.) (Missouri v Seibert)
ii. Factors re separate interrogation – coercion in first interrogation, time between interrogations, change in location, change in identity of interrogators, etc.

d. No civil suit for Miranda violation

5. Miranda Exceptions

a. Impeachment if D testifies at trial (Harris)

b. Emergency/public safety trumps Miranda (Quarles: threw gun in super market)

c. Booking statements, if routine (non-testimonial)

d. Voluntary waiver (considering TOC)

i. Asserting right to remain silent, and waiver:

a) Silence alone is not sufficient ( D must clearly assert right to remain silent.  (Berghuis)  Waiver can be inferred from any words D utters 

b) Right must be scrupulously honored, but assertion of right is not forever (Mosely) ( D can waive right during second interrogation if:

1. Break in interrogation

2. New Miranda warnings are given 

3. Different subject of interrogation 

4. Different identity of officers 

ii. Asserting right to counsel, and waiver:

a) Suspect must unambiguously request counsel ( magic words of “I want my lawyer” are really only utterance that will meet this standard (Davis v US)

b) Only D can re-initiate any further communications with the police (Edwards).  Police cannot re-initiate interrogation without counsel present, whether or not the suspect has consulted with counsel

c) Right does NOT last forever ( police can reinitiate interrogation w/o counsel if 14 day “break in custody” occurs (and break in custody can mean transfer between special detention and general prison population) (Shatzer)

6. Pro-Miranda arguments: Easy-to-understand rule, cut down on courts’ work, higher standard than DP voluntariness

7. Con Miranda arguments: Not required by Constitution, DP is sufficient protection, confessions are desired, criminals will go free

C. 6th A right to counsel (in addition to Miranda rights)
1. Triggered by formal charges (filing of indictment, preliminary hearing, arraignment)

2. Rule: Police cannot deliberately elicit incriminating statements outside the presence of counsel (Massiah)

a. Applies even when D is not in custody

b. Applies to the offense the D was charged with ( Police can seek information on other crimes (Cobb).  “Different” offense decided by Blockburger test ( separate elements of offenses are required

3. Jailhouse snitch can’t initiate/ask questions (Henry), but can keep his ears open (Kuhlmann)

4. Waiver: 

a. Old rule: waiver not valid if made in response to government-initiated interrogation (Jackson) 

b. New rule: waiver in response to govt-initiated interrogation is OK, and waiving Miranda waives 6th A right to counsel (Montejo)

5. Remedy: statements excluded, except impeachment (up in the air re fruit of poisonous tree)

V. 5TH AMENDMENT IN NON-INTERROGATION CONTEXTS

A. In General: D can’t be compelled to testify at trial, grand jury, forfeiture proceedings, or depositions, and can’t be compelled to produce documents

1. Only individuals can invoke this privilege (not entities)

2. Applies to “testimonial” evidence only (not physical evidence – fingerprints, photos, etc.)

3. Must be “compulsion”

a. Includes formal court proceedings (subpoena/contempt) as well as torture

b. Includes adverse inferences

c. Does not include hard choices

4. Must be possibility of incrimination (i.e., criminal liability)

a. Social stigma/civil liability is not sufficient

B. Production of documents: person can’t be forced to produce documents if act of production is incriminating, but the document itself is not protected (not testimonial because you were not forced to write it)

1. Ways around production issue ( obtain docs via search warrant, or obtain immunity from govt

C. Immunity overrides 5th A. rights, and comes through statutory compulsion order

1. If testimony is immunized, any evidence derived from it is also immunized (includes identifying documents for production)

a. Transactional immunity ( Protection against future prosecution (usually granted in exchange for agreement to snitch)

b. Use immunity ( Protection against use of evidence or evidence derived from it in future prosecution 

VI. LINE-UPS AND IDENTIFICATIONS

A. 6th A Right to Counsel for line-ups

1. No protection before formal charges are filed

2. Once triggered, counsel must be present for any post-indictment, trial-like ID (in person line-ups, not photo line-ups) 

3. If violated:

a. Out of court identification of D is suppressed per se (Gilbert)

b. In court ID must be suppressed unless there is an independent source for ID (Wade)

c. Fruit of poisonous tree doctrine ( look at prior opportunity to observe alleged criminal act, any ID of another person prior to lineup, ID by picture of the D prior to lineup, lapse of time between alleged act and the lineup

B. Due Process protections: unnecessarily suggestive ID procedures violate DP ( use TOC.  Almost never successful.

1. If unduly suggestive, was it nonetheless sufficiently reliable, considering

a. Witness opportunity to view D at the time of the crime

b. Degree of detail in the description (how accurate)

c. Level of certainty at the confrontation

d. Time between the crime and the confrontation

2. If reliable, identification is admitted, going to weight of evidence for jury to consider

VII. INITIATING PROSECUTION

A. Arrest before formal charges

1. Gerstein Review: Judge decides whether PC exists for arrest (ex parte process)

2. Timing: “Without unnecessary delay”/ordinarily, within 48 hours of arrest 

B. Prosecutorial Discretion

1. Very broad, but not unfettered

a. Which charge to bring (or how many charges to bring)?

b. Which venue?

c. Decision not to prosecute ( judge can’t override prosecutor who declines to file charges

2. Limits 

a. Statutory – only statutorily defined crimes may be prosecuted

b. Administrative limits – guidelines/rules

c. Ethical limits

d. Constitutional limits

i. Bill of attainders – (trial by legislature): no passing law to punish a group (e.g., stripping AIG of bonuses)

ii. Ex post facto – No retroactive application of the law (e.g. SOL), except for registration laws

iii. Equal protection

a) Successful claim requires proof of both:

1. Discriminatory effect (i.e., similarly situated individuals were not prosecuted)

2. Discriminatory purpose

b) No prosecution because of race or religion (Armstrong), or exercise of 1st Amendment rights  (Wayte)

iv. Vindictive prosecution (DP violation) – cannot retaliate against D for exercising constitutional right

C. Grand Jury & Preliminary Hearings – screening process for cases, and PC is required to return an indictment
1. Grand jury ( buffer to protect citizens (not incorporated to states)

a. Applies to “infamous crimes” (i.e., felonies)

b. Run by the prosecutor (no judge/jury, right for D or counsel to be there, secret)

i. Hearsay and inadmissible evidence is allowed (b/c it is just a screening process)

c. No PC requirement

d. Prosecutor is not required to present exculpatory evidence

2. Preliminary hearing ( mini-trial

a. Adversarial: D, counsel, judge present; judge decides if case goes on (no jury)

b. 1 or 2 witnesses (usually police officer, who can testify w/ hearsay evidence)

c. Purpose is judicial efficiency, but trade off is QUALITY

VIII. DETENTION

A. Bail

1. 2 key grounds for denying bail: (1) flight risk or (2) danger to society, considering

a. Severity of the crime

b. Strength of evidence

c. Prior convictions

d. Community ties, etc.

2. Bail has been upheld as constitutional because it is regulatory and not punitive (Salerno) 

B. Preventative detention requires compelling govt. interest, and least restrictive alternative (housed separately; hearing for detention, review, clear & convincing evidence, etc)

1. Applied

a. Material witnesses (have info about crime and govt is worried about a no-show)

b. Sexually violent predators, who have served their time, but are dangerous

c. Immigration detentions

d. Indefinite detentions by labeling flight risk/danger on “enemy combatants”?

IX. DISCOVERY 

A. Statutory requirements (2-way street)

1. Inculpatory evidence [D’s statements, D’s prior records, tangible evidence, reports of examinations and tests, expert reports] must be produced, but not exculpatory evidence or witness statements 

2. Reciprocal ( if defense requests discovery, they in turn must permit prosecution to inspect their tangible evidence

B. Constitutional requirements (1 way street)

1. Prosecution has constitutional duty to disclose:

a. Exculpatory evidence (Brady) and

b. Impeachment evidence (Giglio – deals w/ witnesses)

c. That is relevant to guilt or sentencing and is material (Bagley)

2. “Material”: Reasonable probability that outcome would have been different if the evidence were disclosed, (if you have a slam-dunk case, not material) 

3. No requirement to disclose impeachment evidence before there is a guilty plea ( ct doesn’t want to interfere with plea bargaining process

C. Sanctions for nondisclosure

1. Order inspection

2. Continuance

3. Exclude evidence

4. Other sanctions, jury instructions, etc.

D. Arguments against disclosure

1. Potential threats to witnesses

2. Perjury or tailoring defense

3. Fishing expeditions to keep prosecutors busy/distracted

4. Discovery not needed ( D knows best what happened

E. Arguments for disclosure

1. Witnesses can be protected

2. Process should not be trial by ambush

3. Search for truth

4. Some offices use open-file (and don’t have any lower conviction rate)

X. PLEA BARGAINING & GUILTY PLEAS

A. What is a guilty plea?

1. Waiver of rights

2. Admission that D committed crime

3. Requirements ( Must be “knowing, intelligent & voluntary” (D must be advised of rights, charges, consequences, etc.)

B. Consequences of guilty plea

1. Difficult to withdraw

2. Guilty plea effectively ends case except sentencing

3. Waives most issues for appeal (except for exceptions & conditional pleas)

C. Federal judges not allowed to be involved in plea bargaining

D. Plea bargaining is constitutional ( tough bargains are not unconstitutional bargains
1. Prohibited bargaining tactics: threats, misrepresentation, and improper behavior (e.g. bribes)

E. Remedies for breaches of plea agreements

1. Defense remedies ( Withdraw plea or specific performance

2. Prosecution remedies ( Agreement null and void

F. Arguments in favor of plea bargaining

1. Less exposure

2. Certainty

3. Avoid judge hearing details of case

4. Limited resources and efficiency concerns

5. Need for cooperating defendants

6. Individualizing justice

G. Arguments against plea bargaining

1. Innocent Ds plead guilty

2. Behind-the-scenes negotiations

3. Hides police misconduct

4. Insufficient victim involvement

5. Disparity in treatment

XI. RIGHT TO COUNSEL & RIGHT TO SELF-REPRESENTATION

A. 6th Amendment right to (effective) counsel

B. 6th A right to counsel attaches after formal charges for felonies and misdemeanor w/ actual jail time

1. Includes: Prelim, arraignment, interrogation, sentencing, appeals of right

2. Does not include civil cases, habeas proceedings, parole or probation hearings

3. As long as D is sentenced to jail, right to counsel applies – compromise by S Ct (many states, like CA, assign atty to all Ds)

C. Right extended to states as fundamental right (Gideon v Wainwright), and made retroactive

D. Right to effective assistance of counsel (Strickland) – two part test

1. Specific errors ( D must show that counsel’s performance was deficient (below professional level of representation).  Defer to atty’s strategy.

2. Prejudice ( D must show that the deficient performance prejudiced the defense (errors were so serious as to deprive D of a fair trial/trial with reliable result) 

3. Limited per se violations

a. No counsel at all

b. State interference

c. Actual conflict of interest, e.g. representing co-defendants

d. Counsel who does nothing

E. Right of self-representation exists 

1. Requires knowing and voluntary waiver of having counsel appointed (Faretta) ( D must be “competent” to represent self

2. Judge must engage in colloquy with D to ensure that impacts of decision are understood

3. Not an absolute right – judge can terminate if defendant is becoming disruptive

XII. JURY TRIAL RIGHTS

A. 6th A right to jury trial (also in Article III)

B. Right may be waived, but must be offered when D faces a possible jail sentence greater than 6 months (Duncan)

C. No constitutional requirement of 12-person jury (legislature may require it) (6-person min implicated)

D. No constitutional requirement of unanimity ( up to 9-3 split may be allowed; however, may need unanimous verdict if small jury (6 person)?

E. Jury selection

1. Selecting jury venire (panel) ( not including women violates 6th Amendment (accurate cross-section of community is required) (Taylor)

2. Selecting petite jury (actual trial jury) ( discrimination violates Equal Protection

a. Challenges for cause ( actual bias/juror cannot be objective and fair

b. Peremptory challenges ( discretionary challenges

i. Prosecution cannot use peremptory challenges to discriminate on basis of race or gender (Batson)

ii. Making a Batson challenge to a peremptory challenge

a) Show pattern of discriminatory challenges

b) Burden shifts to state to show a race-neutral reason for the peremptory challenge

c) Court decides on credibility of state’s explanation

iii. Batson challenge can be brought by juror of any race, applies to civil and criminal cases, and applies to both prosecution and defense peremptory challenges

iv. Batson challenges don’t apply exclusion due to religion, ethnicity, or language

v. Remedies – mistrial, or put the juror back on

F. Pre-trial publicity

1. To be significant/deserving of remedy, pretrial publicity must cause “prejudicial effect” on jurors (Skilling)

a. More than just knowledge of case ( bias must actually exist

b. Bad publicity doesn’t necessarily mean bias

2. Remedies

a. Change of venue

b. Continue/delay trial

c. Careful jury voir dire

d. Sequester

e. Jury instructions

XIII. CRUEL & UNUSUAL PUNISHMENT

A. Sentencing options

1. Incarceration

2. Semi-incarceration

3. Private jails

4. Probation

5. Fines

6. Community Service

7. Forfeiture

8. Restitution

9. Diversion

B. Purposes of punishment

1. Retribution

2. Deterrence (specific v general)

3. Incapacitation

4. Rehabilitation

C. Sentencing models

1. Use to be discretionary/indeterminate

2. Now, greater movement towards determinate/guideline sentencing

D. Constitutional limits

1. Equal Protection

2. Ex Post Facto (no adding years to sentence)

3. Due Process

4. Eighth Amendment

E. 8th Amendment/Cruel and Unusual Punishment

1. Disproportionality analysis

a. Gravity of offense? [most important factor]

b. Compared to penalty for other crimes in same jurisdiction?

c. Compared to penalty for same crime in other jurisdictions?

2. Very limited ( consistent deference to legislature’s sentencing guidelines 

F. 3-strikes sentencing laws have been consistently upheld

XIV. DOUBLE JEOPARDY

A. 5th A.: “No person shall be subject for the same offense to be twice put in liberty of life or limb.”

B. Basic rules – 

1. No second prosecution after conviction for same offense
2. No second prosecution after acquittal for same offense
3. No multiple punishment for same offense
C. “Same offense” – two possible tests

1. Blockburger = Same elements test

2. Grady = Same conduct test (rejected)

D. Example

1. D charged with robbing a liquor store and killing the clerk

2. Same elements ( No double jeopardy [Blockburger]

a. Robbery ( Trial one

b. Killing ( Trial two

3. Same conduct ( Double jeopardy [Rejected]

E. Multiple punishments

1. May be allowed by legislature 

2. Civil penalties do not equal “punishment”

3. Civil commitment does not equal “punishment”

F. When does jeopardy attach?

1. In jury trial ( when jury is sworn

2. In bench trial ( when first witness is called

G. Can there be a retrial if?

1. Acquittal by jury?  No

2. Acquittal by judge?  No

3. JNOV by judge?  Yes

4. Pretrial dismissal?  Yes

5. Mistrial?  Depends  (“manifest necessity”)

6. Hung jury?  Yes

7. Successful appeal? Yes (unless you win on appeal due to insufficient evidence)

8. Different jurisdiction/ separate sovereign? Yes (but CA prohibits state from prosecuting after the federal government)

