[bookmark: _WNSectionTitle][bookmark: _WNTabType_0][bookmark: _GoBack]	
Goals of Criminal Procedure:
Reaching the Right Results
Fair Process
Powell v. Alabama: black men accused of raping white women; they don’t have an attorney; judge appoints one immediately before trial; the attorney was able to create the record for appeal. Court held that the denial of counsel violated due process.
The criminal justice process:
Crime  Pre-arrest investigation  arrest  filing the complaint  Gerstein review  first appearance/arraignment on complaint  grand jury or preliminary hearing  arraignment on indictment or information  discovery  pretrial motions  plea bargaining and guilty pleas  trial  sentencing  appeals and habeas corpus (collateral challenges = habeas petition)
Incorporation
3 Possible Approaches: total incorporation; no incorporation; selective incorporation
Duncan v. Louisiana: convicted of battery and sought trial by jury, but the state refused.
Sixth Amendment right to jury trial must be respected by the states.
Not incorporated: 3rd Amendment right not to quarter soldiers; 5th Amendment right to grand jury; 7th Amendment right to jury in civil cases; 8th Amendment right against excessive fines.
Retroactivity
General Rule: New constitutional rights are not retroactive for cases that have already been decided. If the case is still on appeal, new decisions do apply; if it is a collateral attack by habeas petition, new decisions do not apply.
Exceptions:
New substantive law narrows government’s power to punish (ex: Lawrence v. Texas – you never should have been convicted in the first place)
A rule is substantive if it alters the range of conduct or the class of persons that the law punishes.
“Watershed” rules of procedure: a ruling that goes to the essence of fundamental fairness and accuracy (this has only happened once: Gideon v. Wainwright)
A rule is procedural if it regulates only the manner of determining the defendant’s culpability
Schriro v. Summerlin: D convicted of first-degree murder and sentenced to death based on the presence of aggravating factors that were determined by a judge, not a jury. Later case came down that said any penalty increases must be submitted to a jury.
This does not apply retroactively because it is purely procedural.

FOURTH AMENDMENT
Who are the “people” in the 4th amendment?: 
Fourth Amendment right only applies to searches inside the U.S.; even if conducted by U.S. law enforcement outside the country, it still does not apply.
Ex: if an American is on vacation in Mexico and the DEA crosses the border and searches that person’s hotel room, this is not a violation of the fourth amendment.
Does it apply to illegal citizens in the U.S.?
This hasn’t been decided yet, but it is assumed to apply to all people
Whose conduct is covered?:
Fourth Amendment covers only government action, not searches by private individuals (unless working for the government)
General Approach:
1. Was it a search?
2. Was there probable cause?
3. Was there a valid warrant?
4. Was there a valid exception?
Was it a Search?
Old Standard: Olmstead: a search requires physical intrusion – similar to trespass. 
Eavesdropping not a search because no physical trespass.
New Standard: a search requires a reasonable expectation of privacy and an expectation that society is prepared to recognize as reasonable. The purpose of the 4th amendment is to protect people/privacy, not just places.
Katz v. U.S.: government attached electronic listening and recording devices to the outside of the public telephone booth. Even though the phone booth was made of glass, he nevertheless sought to exclude eavesdroppers. 
Harlan’s Rule: to be a search, there are 2 requirements:
1. The person has a subjective expectation of privacy; and
2. The expectation is one that society can recognize as reasonable
If Katz had been in the phone booth but talking so loudly that everyone could hear him, that would probably not be a reasonable expectation of privacy; if the public can hear it, so can the police.
U.S. v. Jones: suspected drug dealer; police put a GPS beeper on his car.
Under Knotts and Karo, you would argue that there is no reasonable expectation of privacy. BUT this case brings back the trespass theory!
So now we have 2 ways to find that it is a fourth amendment search:
1. Katz is not exclusive – you can argue that there is a reasonable expectation of privacy; OR
2. They trespassed when they placed the beeper on the car.
*Note: This doesn’t change anything with the flyover cases because there is no trespass there – still use Katz.
Open Fields
Hester (pre-Katz): open fields do not constitute a search under the trespass rationale.
Oliver v. U.S.: officers investigating marijuana; there was a locked gate and no trespassing signs. The officers walked around the gate and found a field of marijuana.
No legitimate expectation of privacy in open field.
Rule: an individual may not legitimately demand privacy for activities conducted out of doors in fields, except in the area immediately surrounding the home (curtilage).
U.S. v. Dunn: ranch was enclosed by a fence with several interior fences. There was a barn which was also enclosed by a fence and locked gates. Agents entered the ranch, peered into the barn, and found a meth lab.
The barn and the area around it are not within the curtilage.
Rule: There is a reasonable expectation of privacy in the curtilage of one’s home.
How do we know if something is considered curtilage? We use the following 4 factors to determine whether the area in question is so intimately tied to the home itself that it should be placed under the home’s “umbrella” of 4th amendment protection:
1. The proximity of the curtilage to the home
Here, the barn was 60 yds from the house
2. Whether the area is included within an enclosure surrounding the home
The barn did not lie within the area surrounding the house that was enclosed by a fence
3. The nature of the uses to which the area is put
The barn was not being used for intimate activities of the home
4. The steps taken to protect the area from observation by passers-by
Dunn did little to protect the barn from observation by those standing in the open fields
Aerial Surveillance
California v. Ciraolo: suspected marijuana growth; police could not observe the yard from the ground due to a 10-foot fence, so they flew over at 1,000 feet.
No reasonable expectation of privacy; not a search.
The flight did not violate FAA regulations – officers had a right to be in that airspace.
Although he had a subjective expectation of privacy (10-foot fence), it was not reasonable because any member of the public could have flown over.
Subjective intent of the officers doesn’t matter
Florida v. Riley: greenhouse 10-20 feet behind D’s home; greenhouse was enclosed except 10% of roof was missing. Wire fence and do not enter sign around the property. Officer circled the area in a helicopter at 400 feet so he could see through the roof of the greenhouse.
The property was within the curtilage, and he took precautions against ground-level observation.
BUT because there were holes in the greenhouse, it was subject to viewing from the air.
Under Ciraolo, he could not have expected immunity from an air search
Helicopters were prevalent in the area and they are not bound by the “navigable airspace” of other aircraft
Concurrence: analyze this under Katz: it is reasonable for members of the public to be in a helicopter at 400 feet.
Thermal Imaging
Kyllo v. U.S.: agents believed he was growing marijuana indoors. They used thermal imaging to scan for heat lamps. They found evidence of heat indoors and got a warrant.
This is a search. Expectation of privacy within the interior of the home is well established and reasonable.
Rule: Where the government uses a device that is not in general public use to explore details in the home that would previously have been unknowable without physical intrusion, the surveillance is a search and is presumptively unreasonable without a warrant.
3 Factors:
1. Is the technology within general public use?
2. Does it involve the home?
3. Is it capable of showing intimate activities?
*All three don’t have to be met; just a starting point; but if all three are met, it will probably be determined to be a search. 
Application of Kyllo to other technology:
Binoculars, flashlights, camera lenses, telescopes: all in general public use
Night vision equipment: sold commercially, but how advanced?
Face-recognition, retinal scanning, and license plate scanning: not in public use, but isn’t surveillance of the home and cannot show intimate activities.
Trash
California v. Greenwood: evidence of narcotics found in an opaque trash bag.
Katz standard: the search of the bags would violate 4th amendment only if he had a subjective expectation of privacy in their garbage that society accepts as objectively reasonable. 
No reasonable expectation of privacy because it was outside for the express purpose of having others take it.
Electronic Tracking Devices
Rule: Using a tracking device to follow to a location is not a search (Knotts); using a tracking device to follow into a location is a search (Karo).
U.S. v. Knotts: tracking device was placed inside a container which the D purchased. They used the signal to trace D to a cabin at which point the device was turned off.
If the public can watch it, so can the police.
Diminished expectation of privacy in the car; no reasonable expectation of privacy as you move from one place to another.
U.S. v. Karo: tracking device placed in container and police tracked it to D’s home and monitored the container’s presence in the home.
This is a search because the device was used to verify the presence of the container in Karo’s home, a fact that the general public could not visually verify absent entering the home.
Once it goes inside the home, there is a reasonable expectation of privacy.
Summary: if the beepers don’t physically touch your object, and it is on the highway – not a search. If it goes into your house – that’s a search. Under Jones, if they don’t have permission to physically place that beeper on your stuff, it is also a search.
Consensual Electronic Surveillance (like taping a telephone conversation, where one party knows of the recording): this is not a violation of the fourth amendment because it is not a search. No reasonable expectation of privacy in the words you say to another person.
Financial Records: no reasonable expectation of privacy; not a search. If a third party (i.e., the bank) has access to it, so does the government.
Pen Registers: only require application to a court; no warrant requirement.
Smith v. Maryland: woman was robbed but gave a description of the car; she kept getting phone calls from the robber. Police discovered the car was registered to Smith and had the phone company install  pen register at his home to record the numbers, and found that he was making calls to the victim.
This is not a search.
Pen registers are different from the listening device used in Katz because pen registers don’t acquire actual contents of communications
Plus, all telephone users realize they are conveying numbers to the telephone companies
Also, the site of the call (his home) is irrelevant
BUT, in 1986, Congress enacted a statute that prohibits the installation or use of pen registers, except relating to the operation, maintenance, and testing of a wire or electronic communication service without a court order. Also that a pen register may be installed without a court order for 48 hours if there is an emergency involving immediate death or serious bodily harm.
Number appears on device: not protected
Activation of beeper to search for calls: may be protected
Checking cell phones: may be another exception
Dog Sniffing
U.S. v. Place: sniffing closed bags at airport not a search
Illinois v. Caballes: D was pulled over for speeding; another officer brought a drug dog over, who alerted at the trunk. They then searched the trunk and found drugs.
Not a violation of the 4th amendment.
The dog sniff was performed on the exterior of the car while D was lawfully seized for a traffic violation. The dog sniff reveals no information other than the location of a substance that no individual has a right to possess (so no privacy interest in contraband)
This assumes dogs don’t make mistakes
Manipulation of Bags in Public Transit
Bond v. U.S.: passenger on bus; agent enters, squeezes the soft luggage overhead, and feels something brick-like; finds drugs.
This is a violation of the fourth amendment. Physically invasive inspection is more intrusive than purely visual inspection. This is more than casual contact; no reasonable expectation that one’s luggage is going to be squeezed.
Note: after September 11th, it is uncertain whether this case still applies, since the notion of “reasonableness” has changed
Field Testing
U.S. v. Jacobsen: FedEx worker opens damaged package; they discovered white powder and called the DEA; they performed a field test and determined it was cocaine.
The initial invasion by the FedEx people would not be a search because of their private character. The FedEx people merely invited the agents to their offices. The agent’s viewing of what a private party had freely made available for his inspection did not violate the 4th amendment.
The field test could only disclose one fact – whether it was cocaine.
A chemical test that merely discloses whether or not something is drugs does not comprise any legitimate interest in privacy; it does not reveal any other private fact.
Note: urine testing would be considered a search.
Private Employer Searches
U.S. v. Stanley: FBI approached someone who worked with a suspect and asked him to get info about suspect’s computer. They discovered child pornography.
The search was not done solely by private individuals; it was done at the behest of law enforcement.
Foreign Searches
U.S. v. Castrillon: conspiracy to import drugs by Colombians who were wiretapped.
Fourth Amendment does not apply to searches conducted outside the U.S. of aliens who do not have a significant voluntary connection to the U.S.
Even if surveillance is used as evidence in American prosecution, still not a search
Texting
City of Ontario v. Quon: police officer was texting wife and mistress; they did a search and found the information.
The audit of text messages was work-related and not a violation of 4th amendment
SUMMARY: Search or No Search?
Open Fields? No
Curtilage? Yes
Aerial Surveillance? No
Surveillance of Home? No, if open to public
Thermal Imaging? Yes
Trash? No, if no trespass
Public Behavior? No
Beepers? No, if no trespass
Consensually Monitored Calls? No
Bank Records? No
Pen Registers? No
Dog Sniffs? No

Probable Cause Requirement
If it is a search, the 4th amendment requires probable cause (a warrant).
Classic conception of probable cause: A Fair Probability!
Aguilar-Spinelli: to establish probable cause based on information provided by an informant, police must show:
1. Informant credibility;
requires knowing info about informant; anonymous informant insufficient 
2. Source of the information (basis of informant’s knowledge)
Illinois v. Gates: anonymous letter described unique travel plans and their plans to purchase drugs. Police verified the activity.
The Court departed from the Aguilar-Spinelli approach (which wouldn’t be enough here) and emphasized the need to consider the totality of the circumstances:
Source of information
Amount of detail
Corroboration (police or others)
Officer’s professional opinions/knowledge
Nature of information
Corroboration! If an informant is right about some things (i.e., their flight and driving schedule), they are more probably right about other facts (i.e., drugs hidden in home)
Massachusetts v. Upton: anonymous call saying Upton had a motor home with stolen goods and was going to move it soon. Police identified caller as Upton’s girlfriend. They verified the motor home on Upton’s property and then got a warrant.
Totality of the circumstances; there must be corroboration
The informant’s story and the surrounding facts = corroboration = fair probability
This case shows the difficulty of applying the Gates standard
U.S. v. Leake: anonymous caller regarding marijuana in the basement of Leake’s home. Police could only corroborate the address and the cars in the driveway.
This is insufficient for probable cause; not enough corroboration
Staleness and Probable Cause
Probable cause should be relatively fresh, but the time can be extended if there is evidence of ongoing criminal activity. Government must present facts that make it likely that the items being sought are still in the place to be searched at the time the warrant issues.
U.S. v. Harris: conspiracy over several years, but the warrant wasn’t issued until 18 months after observing the criminal activity.
This was ok because the criminal activity was ongoing
Probable Cause for Multiple Suspects
Maryland v. Pringle: police stopped a car with 3 men for speeding. Officer saw rolled up cash in the glove compartment; driver consented to search. Officer found drugs. Pringle – the passenger – later confessed that the drugs were his alone.
Rule: probable cause requires a reasonable ground for belief of guilt, and that belief of guilt must be particularized with respect to the person to be searched or seized. Courts must examine the events leading up to the arrest and decide whether, from the standpoint of an objectively reasonable officer, they amount to probable cause particularized to the individual arrested.
It is a reasonable inference that any of the car occupants had knowledge of the drugs. Thus, a reasonable officer could conclude that there was probable cause to believe Pringle committed the crime.
Objective or Subjective Standard?
Probable cause is an objective standard
Whren v. United States: police following a car after suspicious activity; then the car started speeding. The officer eventually got the car to stop and found drugs inside.
The officers had an objective reason for stopping the car – speeding
Searches or Arrests for Wrong Offense
Devenpeck v. Alford: search or arrest is valid if there is probable cause, even if the probable cause is for an offense other than the one for which he was arrested
SUMMARY: probable cause is an objective standard, it is based on the totality of the circumstances, police can have their own subjective reasons, and they can make mistakes

Was There A Valid Warrant?
Fourth Amendment: Warrant must be based on 1) probable cause, supported by 2) oath or affirmation, and 3) particularly describe the place to be searched and the persons or 4) things to be seized.
Warrants are used both for searches and arrests. The warrant requirements function as a check on the police. The affidavit may be based on hearsay.
Warrants are generally good for 14 days unless otherwise authorized
BUT anticipatory warrants: the affidavit states that the search will occur only if certain events take place. This comes up when police know an event is likely to happen, but they won’t have time to get a warrant when it does happen.
Searches should occur during “daytime:” from 6am – 10pm unless otherwise authorized
Describing Items to be Seized
Andresen v. Maryland: warrant contained specific documents as well as catch-all language: “together with other fruits, instrumentalities, and evidence of crime at this time unknown.” Police took many documents from his office.
Rule: Catch-all language is not fatal if read in context. Judges must use common sense. The word “crime” refers to the specific crime for which they were investigating.
Groh v. Ramirez: application for warrant said the search was for “any automatic firearms, grenades, rocket launchers, and all receipts for weapons.” It was approved by a magistrate, but the warrant itself failed to identify any of the items that they intended to seize. Instead of describing the firearms, it just described a two-story blue home.
Failure to describe with particularity violates the 4th amendment
It would have been ok to say, “see attached affidavit”
Rule: description must be on the face of the warrant
Describing the Place to be Searched
May include address, location, description, etc.; held to a reasonable standard
Where in the residence do you get to search? Everywhere reasonable
Ex: you have a warrant to search for a stolen elephant, you wouldn’t be allowed to search in the drawers, etc. But if you were looking for drugs, you could look everywhere – rip open the wallpaper, etc.
Executing a Search Warrant
Detaining Residents During Search
Michigan v. Summers: can detain people present at time of search for the purposes of 1) preventing flight if incriminating evidence is found; 2) minimizing the risk of harm to the officers; and 3) facilitating the orderly completion of the search.
Muehler v. Mena: placed woman in handcuffs and kept her in the garage during the search. Based on suspicion that the gang was comprised of illegal immigrants, officers asked for her name, birthdate, place of birth, and immigration status. She was released when the search was over. 
Can handcuff, detain, and interrogate persons present at time of search if reasonable
Governmental interests outweigh the intrusion; they did not need reasonable suspicion to ask her those questions because questioning does not constitute a seizure
Knock and Announce Rule
Richards v. Wisconsin: Felony drug case; police dressed as a maintenance man and knocked on the door. Richards didn’t open and the officers kicked down the door.
No per se exception to knock and announce requirement for felony drug cases
Here, the decision not to knock and announce was reasonable because they had suspicion that he might destroy evidence
U.S. v. Banks: suspect was in the shower; unclear if he heard the knocking
Easy Compliance: officers just have to wait 15-20 seconds after knocking if they have reason to believe that waiting longer will allow suspect to destroy evidence or will be dangerous to officers
Hudson v. Michigan: the exclusionary rule does not apply to evidence gained after police violate the knock and announce requirement; instead, the party can sue the police in civil rights action.
There are no categorical exceptions to the knock and announce requirement, though you can ask for it in the warrant application.
Mistakes in Executing a Search Warrant
Rule: if an honest mistake is made in executing a warrant, the search does not violate the fourth amendment as long as the mistake is reasonable.
Maryland v. Garrison: police had a warrant but didn’t know the third floor was divided into two apartments. Police entered the wrong apartment and found drugs and then realized their mistake and discontinued the search. This is a reasonable mistake.
LA County v. Rettele: search of wrong house; warrant described black suspects; police enter the residence and find a white couple 
The black couple could have been hiding somewhere else; this was reasonable
Third Parties During Execution (Media Ride-Alongs)
Wilson v. Layne: police bring the media long to execute a search warrant; media was there only for PR and publicity. 
violates 4th amendment to have media ride-alongs
Use of Force
Rule: Use of force, including battering rams and stun guns, is permissible as long as “reasonable.” Balance law enforcement needs with invasion to citizen.
U.S. v. Jones: police used a battering ram and concussion grenade; suspect’s girlfriend and a small child were in the home.
This is unreasonable. However, the evidence they recovered is not precluded since they had a warrant to obtain it anyway.
SO – unreasonable entries won’t suppress the evidence.
Warrant must be issued by magistrate: must be neutral; need not be a lawyer; cannot be a prosecutor or paid per warrant issued.

EXCEPTIONS TO THE WARRANT REQUIREMENT
Searches Incident to Arrest
Chimel v. California: Chimel was arrested in his home. They did not have a warrant but asked his wife to open drawers in the bedroom and move stuff so they could see inside.
Not constitutional. The search went beyond his person and the area from within which he might have obtained a weapon or evidence.
GRAB RULE: there is ample justification for a search of the arrestee’s person and the area “within his immediate control.” This includes purses and passenger compartments of a car.
2 justifications:
1. The need to disarm the suspect for officer safety; and
2. The need to preserve evidence for later use at trial
If you arrest someone in the kitchen, then take him out to the patrol car, can you go back in and search the grab area of the kitchen?
YES, it is still the grab area at the time of arrest. The rationale is we want the cop to be able to put him in the car for safety reasons but still be able to search the grab area as if the suspect was standing there.
Grab area can follow the defendant into different rooms
Flexible Timing: you don’t have to say, “you’re under arrest” before beginning search
U.S. v. Robinson: expired driver’s license. Police may search a person incident to arrest regardless of the crime that led to the arrest, even if there is no reason to believe that the individual has weapons.
Per Se Rule: Search incident to arrest is valid, no matter what the arrest is for
Knowles v. Iowa: stopped Knowles for speeding but issued him a citation rather than arresting him. The officer then searched the car and found drugs.
Cannot use the “search incident to arrest” exception unless there is an arrest!
This does not meet either of the 2 rationales. The threat to officer safety from issuing a traffic citation is much less than a custodial arrest. Plus, there was no more evidence to obtain once he had been pulled over and issued a citation.
Protective Sweeps: not a search for evidence of the crime; the justification is – are there people who can interfere and harm us?
Requires Reasonable Suspicion – just need to be able to articulate why you have the fear that somebody might be there
Not a full search, but items in plain view may be seized
Maryland v. Buie: police were looking for 2 suspects in a red running suit. Police found one in a basement and arrested him. Then they did a protective sweep and found a red running suit and seized it.
This is permissible
Hot Pursuit
Requires probable cause that the suspect has committed the crime and is in the building
This exception only applies where there is not time to get a warrant
This exception is broader than searches incident to arrest and protective sweeps
How “hot” does it have to be? Balance police needs and privacy interests:
What crime has D committed? How dangerous is D? How likely is it that D is still on the premises? Immediately after the crime?
Warden v. Hayden: armed robber ran; someone notified police that he ran into a house. Police knocked on the door and suspect’s wife gave permission for them to enter.
Entry was valid, even though there was no warrant
Speed was essential
Payton v. New York: there was probable cause to believe Payton had committed murder. Officer did not get a warrant but went to his house to arrest him. They entered forcibly when nobody answered.
Unless there is a valid warrant exception, police cannot enter; here, they easily could have gotten a warrant – this wasn’t “hot” enough
Plain View
Police may seize contraband or evidence of a crime that is in plain view. Requires:
1. Officers are lawfully present (warrant, invited in, or hot pursuit)
2. Contraband must be “immediately apparent”
not only the item, but its incriminating nature must also be immediately apparent
3. Cannot manipulate objects to ascertain evidentiary value
4. No strict “inadvertence” requirement
Rationales:
1. Once the officers have the lawful right to be where they are and see what they see, there is no reasonable expectation of privacy
2. Would be too burdensome to require a warrant for something in plain view
Arizona v. Hicks: police entered an apartment pursuant to a warrant and saw stereo equipment that they thought might be stolen. They didn’t have probable cause to support this. They moved the equipment to find the serial number, called it in, and found it was stolen.
Plain view exception does not apply here
It has to be immediately apparent – this was too much manipulation
Plain Touch: 
Minnesota v. Dickerson: suspicious behavior; police stopped him and did a patdown search. The search revealed no weapons, but the officer felt a lump in his jacket (drugs)
Plain touch is ok, but here it went beyond the limits; once the officer knew there were no weapons, he should have stopped
Contraband nature must be immediately apparent; cannot manipulate object
Automobile Searches
“Automobile Search” = probable cause search for contraband in a car
Carroll v. U.S.: developed this exception. Must have probable cause to believe contraband or evidence of crime is in automobile.
Extends beyond search incident to arrest (grab area wouldn’t include trunk, but this does)
Scope:
The exception includes planes, trains, etc.
Covers motor homes (California v. Carney)
Covers automobiles no longer mobile (comes down only to whether they are capable of moving) (Chambers v. Maroney)
Covers parked cars (except Coolidge)
There must be probable cause that there is contraband in the vehicle. If there is, we can go into the vehicle without a warrant.
California v. Carney: young boy goes into motorhome and later told police he exchanged sex for drugs. Agents went into the mobile home and searched it, without a warrant or consent.
2 rationales behind this exception:
1. Reduced expectation of privacy due to the extensive regulations imposed on vehicles;
2.  Ready mobility of the auto justifies a lesser degree of protection.
Chambers v. Maroney: Maroney was arrested and his car was impounded. 
The exception still applies
The search was made at the police station after the arrest, so it cannot be justified as a search incident to arrest
If there is probable cause, we don’t need a warrant – it is reasonable
Containers:
Courts split over whether probable cause for container extends to entire car once container enters the car:
Chadwick: need to get warrant for footlocker
Sanders: must get warrant
Ross: if there is probable cause to search the car, police don’t need a warrant to open a bag found in the car.
Resolution: 
California v. Acevedo: police followed drugs to an apartment and watched Acevedo leave with a full bag. They pulled him over and found drugs in the bag he put in the trunk.
As long as there is probable cause that there is contraband in the car – even if it’s related to what is in a particular container – then police can search the entire car, including the container.
Passengers’ Property:
Rule: if there is probable cause to search the car, then the passenger’s property within the car may also be searched. Everyone in the car has a lowered expectation of privacy.
Wyoming v. Houghton: car with 3 people gets pulled over for speeding; cop sees a syringe in the passenger’s pocket. 
Once there is probable cause for the officers to believe that there is contraband in the car, they can search everything in the car, even passenger’s purse
Searches Incident to Arrest Involving Automobiles:
New York v. Belton: car pulled over for speeding; driver could not produce ID and cop smelled marijuana. Occupants placed under arrest and moved away from the car. Officer then searched the car and found drugs in a jacket in the back seat.
Per se rule allowing search of passenger compartment and any containers
The jacket was within the “grab area”
Cannot search the trunk
Thornton v. U.S.: police were suspicious of a car and followed him. Suspect parked, got out, and agreed to a patdown. Officer found drugs on him and placed him under arrest in the patrol car. He then searched the vehicle and found a gun.
Once an officer determines there is probable cause to make an arrest, it is reasonable to allow him to ensure his safety and to preserve evidence by searching the entire passenger compartment
The Belton rule applies even when the officer first makes contact after the arrestee has stepped out of the vehicle
Arizona v. Gant: Gant arrested for driving without a license, placed in the patrol car, and then police search the passenger compartment of his car.
Court backs away from Belton rule: a search of the passenger compartment is only permissible where the arrestee is unsecured and within reach of the car (Chimel theory) or where there is reason to believe that evidence of the crime of arrest will be found in the car (Scalia theory)
Search here was unreasonable
Inventory Searches
Rule: an inventory search is constitutionally permissible as long as it is routine and pursuant to a policy (i.e., when we take in a car, this is what we’ll do…). Inventory searches are not technically searches for evidence, so they do not require probable cause. Inventory searches perform a community caretaking function.
Scope:
1. Extends to booking inventory searches of persons as long as routine and pursuant to procedure
2. Would not extend to vacuuming floor to find drugs
South Dakota v. Opperman: towed car; pursuant to policy they inventoried the contents of the car; found marijuana in the glove box.
This was a reasonable inventory search – pursuant to policy and routine.
Illinois v. Lafayette: D arrested for disturbing the peace; at the station they searched his shoulder bag and found drugs.
Inventory searches of persons are permissible if pursuant to routine procedure.
Rationale: could be bringing dangerous weapons into prison.
Note: this could also be considered a search incident to arrest.
Border Searches and Checkpoints
Includes permanent borders (Mexico, Canada) and expanded borders (checkpoints, airports)
Routine searches are permitted without suspicion. “Routine” searches include:
Removing gas tank
Removing car door panels
Slashing spare tire
Must always compare to Flores-Montano to see if it is a routine search
If something is non-routine, it doesn’t automatically mean that it is illegal, we just need some suspicion.
United States v. Flores-Montano: entering CA from Mexico; customs inspector took the vehicle to a secondary location and noted that the gas tank sounded solid. A mechanic arrived 20 minutes later and took off the gas tank – marijuana inside. 
This is reasonable. Subjective intent doesn’t matter. Balance privacy interests vs. government interests. Expectation of delay at the border.
United States v. Ramsey: customs officer inspecting mail entering from Thailand, a known narcotics source. He noticed some envelopes were bulky and weighed more than average. He opened a letter and found heroin.
Statute allowed searches on reasonable cause; this is constitutional
United States v. Montoya-Hernandez: woman arrived from Colombia; they knew she made several recent trips to Miami or Los Angeles. They asked her questions; her answers seemed unusual. Colombia is a drug country. They held her for 24 hours before they obtained a search warrant for an x-ray and body cavity search.
Reasonable suspicion is sufficient. The inspectors had more than a “hunch”
This search was non-routine (rectal searches and x-rays are not routine). If we say something is non-routine, then the police must show reasonable suspicion. There was reasonable suspicion here due to the facts (Colombia, her answers, stomach is firm)
United States v. Arnold: laptop can be searched at the border, even if no suspicion.
What is non-routine?
Too long of a delay
Particularly intrusive (usually body)
Destruction of property
**IF not routine, still only need reasonable suspicion
Sobriety Checkpoints:
No suspicion required if sole purpose is public safety
 “reasonable” standard
public safety vs. minimal intrusion
Step 1: identify the public purpose
Step 2: balance government interest and private interest
Michigan Dept. of State Police v. Sitz: sobriety checkpoints set up to examine for signs of intoxication. Caused a 25 second delay if there were no signs of intoxication.
State has a legitimate interest in preventing drunk driving; degree of intrusion is minimal
City of Indianapolis v. Edmond: checkpoints to stop a predetermined number of vehicles. Officer approaches driver, a drug dog walks around; total time is 5 min or less.
The primary purpose is interdicting illegal narcotics – different from public safety!
This is merely to uncover evidence of wrongdoing; unconstitutional!
Illinois v. Lidster: police stopped cars to ask them for information about a recent hit and run.
Reasonable and constitutional
The primary purpose was not to determine whether the car’s occupants were committing a crime, but to ask them for their help in providing information about a crime committed by someone else. The police expected the information to help them apprehend other individuals, not the vehicle’s occupants
Intrusion was minimal and justified by the importance of the investigation
U.S. v. Fraire: hunting search ok. There were legit objectives and it was quick (10-15 sec)
U.S. v. Hernandez: he was pulled over at the border and a drug dog alerted to the car. Customs agents pulled the panel from the inside of the door using a screwdriver; marijuana inside. 
Panel was removed in an easy way so that it could be put back together with no damage to the car: the focus is on whether it damages the operation of the vehicle (so slashing a spare tire is ok)
This was a reasonable search; not carried out in an offensive or destructive manner
Lower expectation of privacy at the border.
Probation and Parole
Generally, reasonable suspicion is sufficient; don’t need warrant or probable cause. They are technically special needs searches because of the government’s interest in preventing recidivism. Must know the individual is on parole/probation before the exception applies.
Probation Searches: for probationer purposes, reasonable suspicion is sufficient to justify warrantless searches
Parole Searches: no suspicion is required to search parolees, but officer must know the parolee is on parole- parolee searches are always reasonable; can’t be arbitrary, capricious, or for purposes of harassment
United States v. Knights: officers suspect probationer of vandalism; search his apartment.
Reasonable suspicion is sufficient for a warrantless search; don’t need warrant with probable cause
Samson v. California: officer knew D was on parole and thought there was an at large warrant; officer stopped him and radioed in and found there was no outstanding warrant; he still searched him, based solely on his status as parolee; found drugs.
This search was valid. Balance government’s need to supervise parolees with parolee’s few privacy rights.
Parolees have fewer expectations of privacy than probationers, because parole is more akin to imprisonment than probation 
Searches with Consent
Rule: Consent searches are per se reasonable if the prosecution can demonstrate that D’s consent was voluntarily given under the totality of the circumstances, as judged by a subjective standard. Knowledge of the right to consent is not required, and lack of knowledge of the right to consent is just one factor of many to be considered. No suspicion whatsoever needed for a search based on consent – outside the scope of 14th Am.
* Consent is not the same as waiver
Who can consent?
The suspect
3rd party
actual authority (roommate lets police in, and other roommate’s door is wide open)
apparent authority (do they have reason to believe that the person had authority to give consent?)
co-occupants can generally give consent, but cannot when the other co-occupant is physically present and objects
Schneckloth v. Bustamonte: police stopped a car and asked if they could search it. One man said, “sure, go ahead” and even helped with the search. There was no probable cause – all consent-based
Look to the totality of the circumstances (Was he told there was a right to refuse? Time of day? Location? In custody? Show gun? Tone of voice? Age and gender? Intoxicated? Intelligence? Language barrier? Number of requests? Prior arrests and knowledge? Reluctance of suspect?)
Prosecution does not have to show that the suspect knew he had a right to refuse
U.S. v. Drayton: police board a bus as part of a routine drug enforcement effort. Police approached D and asked to search his luggage; he consented. Then they asked to search his person; again he consented. The found drugs taped to his legs.
There was no force, no intimidating movement, no brandishing of weapons, no threat, no blocking of exits, etc. This was a voluntary consent!
Georgia v. Randolph: ex-wife goes back to the house to reclaim her child and police went with her. The officer asked the husband for permission to search, but he refused. Then the wife gave permission. Officers found drugs.
A physically present inhabitant’s express refusal of consent to a police search is dispositive as to him, regardless of the consent of a fellow occupant.
Not reasonable to search. 
Administrative Searches
Administrative searches generally occur when an administrative authority shows up to check for compliance with public safety codes. This is a government search subject to the 4th amendment, but there is a government interest in public safety that must be weighed against the individual’s privacy interest.
Camara v. Municipal Court: routine inspection of apartment building; D refuses to allow search.
The 4th amendment does apply to administrative searches
Probable cause not necessary; a reasonable administrative scheme is sufficient
The regulatory scheme must describe the need for search, the government’s interest, how the search will be performed, etc.
All the government must do is comply with the scheme to perform these searches; administrative warrant not necessary
New York v. Burger: D owns a junkyard where he sells car parts. Officers entered his yard to conduct an inspection pursuant to NY law. He did not object to the inspection. Officer discovered that he was in possession of stolen vehicles.
The government does not need probable cause to search closely regulated businesses (pawn shops, pharmacies, liquor store, gun shops; very broad), even where the purpose of the search is to detect criminal activity, so long as the following requirements are met:
1. Substantial government interest that informs the regulatory scheme
2. Inspections necessary to further the regulatory scheme
3. Adequate statutory scheme must provide a constitutionally adequate substitute for a warrant, which necessarily requires:
a) Notice: must provide notice that search is made pursuant to law and has a properly defined scope;
b) Limitation of Discretion: must limit discretion of inspecting officers
This was a closely regulated business because you need a license, registration number, record-keeping duties, etc. = diminished privacy expectation
When you see administrative searches, ask:
1. Did the search comply with the administrative requirements?
2. Does the scheme comply with fourth amendment requirements?
Drug Testing
Skinner v. Railway Executives’ Ass’n: drug testing of railroad workers involved in accidents
Special Need: to ensure the safety of the traveling public (balance that with privacy interests)
Privacy expectations of the employees were diminished by their working in an industry that is regulated pervasively to ensure public safety
Chandler v. Miller: law requiring candidates for state office to pass a drug test
There was no evidence of a drug problem, and these officials don’t perform high-risk, safety-sensitive tasks; no special need
National Treasury Employees Union v. Von Raab: drug testing for customs workers upon their transfer to positions having direct involvement in drug interdiction or requiring firearms.
Government interest is strong.
New Jersey v. T.L.O.: school officials can search a student’s purse based on reasonable suspicion; no warrant or probable cause necessary. Just reasonable suspicion that the search will turn up evidence that the student has violated either the law or the school rules.
Balance the diminished expectation of privacy of students in schools and the need for schools to maintain discipline and order.
Reduced 4th amendment rights for students
Vernonia School District v. Acton: random drug testing of students who wanted to participate in school athletics. There was a sharp increase in drug use, which led to the policy.
This is reasonable and constitutional.
Athletes have a diminished privacy expectation: they shower and change in front of each other; and by going our for the team, they voluntarily subject themselves to a degree of regulation higher than that imposed on students generally
Conditions of the test are similar to those in a public restroom. 
The test only looks for drugs, not other medical conditions
Deterring drug use by children is a sufficient governmental interest
Board of Education v. Earls: drug testing for students participating in extracurricular activities
This is constitutional. Decreased expectation of privacy for students
Voluntarily subject themselves to a higher degree of regulation
Evidence of a drug problem at school is enough to satisfy a “special need”
Safford Unified School District v. Redding: girl strip-searched after a planner containing Ibuprofen was reported to be hers.
Strip searches require more than reasonable suspicion (balance level of intrusion with government interest – it was only ibuprofen!)
There was enough suspicion for the search of her backpack, but not the strip search
SUMMARY of School Searches:
Random drug testing  No suspicion
Search of backpacks  Reasonable suspicion
Strip Searches  Probable cause or reasonable suspicion of dangerous drug
Ferguson v. City of Charleston: drug screens performed on maternity patients who were suspected of using cocaine. They prosecuted mothers whose children tested positive for drugs at birth.
Unconstitutional; the primary purpose was law enforcement = not a special need
Exigent Circumstances
Rule: exigent circumstances exist and a warrant is not required where the police reasonably believe – based on the totality of the circumstances – that their actions are necessary to protect life and property or preserve evidence.
1. Must be in immediate or continuous pursuit of the petitioner from the scene of the crime (hot pursuit) in order to protect others or preserve evidence; OR
Look to seriousness of crime
2. To protect lives and property
Exigent circumstances applies when there is a serious threat to officer safety or others
Officer’s actual motivation irrelevant
Welsh v. Wisconsin: witness saw car driving erratically and called police. Before police arrived, the driver walked away. Police went to the driver’s home and arrested him there.
This is prohibited by the 4th amendment
The only legitimate interest was the need to preserve his BAC
Must be immediately after crime; “continuous pursuit”
Look to seriousness of the crime as a factor
Brigham City v. Stuart: police can see into the house from the backyard and saw a fight where someone got hurt. Police entered the house.
Exigent circumstances applies when there is a serious threat to safety of others or the need to assist people who are seriously injured
Officer’s actual motivation is irrelevant – Objective Standard
Knocking on the door would have been futile because they didn’t hear him
Kentucky v. King: police followed a suspect to an apartment; they entered the wrong apartment because they heard noises after they knocked consistent with the destruction of evidence. They found drugs.
If law enforcement creates the exigent circumstances, it is ok so long as the police don’t do anything illegal to create the circumstances
No warrant needed. There is nothing unconstitutional about knocking, so they therefore didn’t do anything unconstitutional to create the exigent circumstances
People v. Troyer: shooting victim on porch
Could look in house for other victims
People v. Chung: hearing dog whimper
Warrantless entry permissible to prevent imminent animal cruelty
Community Caretaking
Definition: a search not designed to uncover evidence of criminal activity
Rule: if police are partaking in an activity unrelated to searching for evidence and discovering incriminating evidence, then the 4th amendment does not apply. For the exception to apply, it must be clear that officers had an objectively reasonable belief that their assistance was necessary. Does not require probable cause.
People v. Madrid: D walks to a passenger seat as though he is intoxicated. Police stop the car to check on him.
This is taking the exception too far.
The passenger was not the driver; he did not appear distressed; there was someone else (the driver) who was there to help him
SUMMARY
Warrantless Searches Requiring Probable Cause:
Search incident to arrest
Hot pursuit
Plain view
Plain touch
Automobile search
Exigent circumstances
Warrantless Searches That Don’t Require Probable Cause:
Inventory search
Border crossings
Roadblocks and checkpoints
Consent
Probation and parole
Administrative searches
Drug testing – random
School searches
Community caretaking

SEIZURES AND ARRESTS
A seizure occurs when, under the circumstances, a reasonable person would not feel free to leave.
Different kinds of seizures:
Arrests
Terry stops (temporary detentions)
Consensual encounters (these are not seizures)
What is an arrest?
Not free to leave
Begins judicial process; handcuffs not required; word “arrest” not required
More than temporary stop
Need probable cause
Totality of the circumstances approach (Illinois v. Gates)
Triggers right to full search (search incident to arrest)
Arrests in Public:
No warrant required. Applies to:
Felonies or misdemeanors witnessed by officers
Felonies where officers know of probable cause
Arrests in Home:
Requires a warrant or exigent circumstances
What protects citizens from improper arrests?
Gerstein Review: must present complaint to judge within 48 hours of arrest; judge determines whether there is probable cause for the arrest
Need a Warrant for Every Arrest?
United States v. Watson: sting operation; police received the “sign” so they went in and arrested D. They then searched his car. They didn’t have an arrest warrant, but they had probable cause.
No warrant required for arrest in public. There was probable cause.
What constitutes a “seizure”?
NOT a seizure:
Airports (Mendenhall); factory sweeps; street encounters; bus sweeps (Drayton)
United States v. Mendenhall: agents observed D in the airport and thought her behavior was suspicious. She voluntarily went with them to the office; they asked if they could search her and told her she had the right to decline; she said, “go ahead.” They found drugs.
Rule: a person has been seized within the meaning of the 4th amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.
Here, there was reasonable suspicion. Her consent was free and voluntary.
No “seizure” occurred: it was in public; they were not in uniforms/no weapons; they only requested things, didn’t demand anything
Brendlin v. California: 
passengers are seized when they are riding a car stopped by police officers.
California v. Hodari D.: kids fled after seeing police car. Police chased and ordered D to stop. D threw a rock of crack cocaine and was later caught.
He was not seized until he was tackled. The cocaine abandoned while he was running was not the fruit of a seizure.
Need some type of physical restraint.
What is the standard for how much force can be used in an arrest?
Reasonableness
Lethal force only if the person is posing a risk to the safety of officers or others
Balancing test
For What Crimes May a Person Be Arrested?
Atwater v. City of Lago Vista: TX law says driver and passenger must wear seat belts and that arrest without a warrant or citation was permissible. Officer pulled her over and arrested her.
Arrests are allowed for misdemeanor offenses, even if only punishable by a fine
Doesn’t matter if only punishable by fine
Subjective intent of officer irrelevant
Virginia v. Moore: police stopped a car because they heard he was driving with a suspended license. They arrested him for the misdemeanor; under state law, they should just have issued him a summons.
Arrests that violate state law still comply with 4th amendment; arrest was valid here
Only need probable cause for offense
States can add their own exclusionary rules, but they don’t alter the 4th amendment
Terry Stops
Difference Between Stops and Arrests:
For an arrest, there must be probable cause
For a stop there only has to be reasonable suspicion
If a person is arrested, police can do a search incident to arrest
If a person is stopped, there can be a frisk only if there is reasonable suspicion that the person has a weapon that might endanger the police
If a person driving a car is arrested based on probable cause, the police may search the car 
If a person is stopped, there can be an inspection only of the area where the driver might obtain a weapon after returning to the car
Terry v. Ohio: suspicious behavior; officer approached and patted them down on the outside of their clothes; officer felt a gun and removed it.
This is both a stop and a seizure; he had reasonable suspicion that crime was afoot
“Specific and articulable” facts (more than a hunch)
Only pat down for weapons allowed (need suspicion of danger)
What is “reasonable suspicion?”
Totality of the circumstances
Suspect’s actions
Police experience
Hiibel v. Sixth Judicial District: officer received call about an assault and found an intoxicated man; he refused to give ID. The officer arrested him. 
The stop was based on reasonable suspicion; the request for ID was reasonably related to the circumstances justifying the stop
Officers can ask for ID
Limited intrusion of suspect
Actions during Terry stops:
Permissible: pat down; ask for ID; look inside area of car that is accessible to D; protective sweep of house; handcuff temporarily
Impermissible: full search for evidence; search of areas outside D’s access; lengthy detention; involuntarily taking suspects to stationhouse
What is Sufficient for Reasonable Suspicion?
Suspicion for Stopping Automobiles
United States v. Arvizu: near border; during shift change; minivan with kids’ legs up; driver appeared stiff; kids waved at officers
Look at totality of the circumstances, not each factor separately. There was reasonable suspicion to believe that the driver was engaged in illegal activity
Common sense inferences; officer’s experiences
Suspicion Based on Informants’ Tips
Alabama v. White: anonymous call that D would be leaving the apt at a specific time in a specific car with taillight broken, would go to a motel, and drugs inside brown case. Everything was corroborated; they found drugs.
This was reasonable suspicion because there was more than the tip itself; there was sufficient corroboration
Range of specific details not easily obtained; predicted future actions
Florida v. J.L.: anonymous caller says young black man at bus stop has a gun. They frisked him and found a gun.
This was not sufficient for reasonable suspicion
No indicia of reliability; no predictive information
Suspicion Based on Person Trying to Avoid a Police Officer
Illinois v. Wardlow: officers driving in a narcotics-heavy area. One officer noticed that D, holding an opaque bag, fled as soon as he saw the officers. Officers eventually cornered him and did a patdown; they found a gun.
His presence in the area is not enough for reasonable suspicion, BUT there was more here – nervous, evasive behavior
Just because there could have been an innocent explanation for the flight does not mean there was automatically a violation of the 4th amendment
So – flight CAN be enough for reasonable suspicion for stop
Suspicion Based on Profiles
United State v. Sokolow: D paid for plane ticket with cash; traveled under a name that didn’t match his phone number; his original destination was Miami; he was wearing a black jumpsuit and gold jewelry; didn’t check luggage.
There was reasonable suspicion to stop him
Any factor alone wouldn’t have been enough, but together they amount to reasonable suspicion
Just because these factors are set forth in a profile does not detract from their evidentiary significance
SO – profiling IS permitted
Arizona v. Johnson: officers pulled over a car for registration suspension. 3 occupants were not suspected of any criminal activity at the time. Officer noticed one guy was acting weird; had a scanner; was from a gang town; was wearing gang clothes. Officer asked him questions and, based on his answers, patted him down and found a weapon.
The patdown was constitutional
Driver and passenger may be stopped, removed from car, and frisked. Requires:
1. Reasonable suspicion of criminal act;
2. Fear of danger
SO – a traffic stop of a car communicates to a reasonable passenger that he is not free to terminate the encounter with the police and move about at will. Nothing occurred here that would have conveyed to him that, prior to the frisk, the traffic top had ended or that he was otherwise free to depart
U.S. v. Manzo-Jurado: at a high school football game, Ds were speaking in Spanish, not cheering for any team, appeared to be part of a work crew; they were not creating any problems; someone called Border Control. Agents approached them and asked questions; one man was here illegally.
Not sufficient to establish reasonable suspicion.
Wiretapping
Different from consensual monitoring: neither party aware that government is listening
Governed by statute: Title III
Requires probable cause AND other less intrusive means have been attempted
Generally must get a special type of warrant, show suspicion of serious criminal activity and have tried other options; must not listen to conversations unrelated to the subject of the warrant
FISA: court that authorizes surveillance related to national security (though it doesn’t have to be the primary reason)

EXCLUSIONARY RULE
What is the exclusionary rule?
A remedy to constitutional violations that prevents evidence obtained as a result of such a violation from being introduced at trial against a defendant. Impacts approx. 65,000 Ds each year. Does not apply to violations of the FRCP or violations of intl law.
Today:
Hudson v. Michigan: Scalia’s reasons for why the exclusionary rule does not apply for knock and announce violations. The costs outweigh the benefits; civil suits are an effective deterrent
History of the Exclusionary Rule:
Weeks: officers entered a home without a warrant and used materials found there as evidence against him.
Adopt federal exclusionary rule
Wolf:
Reject exclusionary rule for states
Mapp: wouldn’t let her see the supposed warrant when she asked to see it.
Adopt exclusionary rule for states to avoid “silver platter” syndrome where federal agents who had evidence thrown out would take the case across the street to be tried under state law.
Standing: Who can raise challenges?
Only those whose rights were violated may raise the exclusionary rule. Only the person who has legitimate ownership in the object searched has standing.
It is not the evidence that is found or to whom it belongs that creates standing, it is the place seized or searched – who has ownership of what was searched?
Rules for Searches of Homes:
1. If your house is illegally searched, you have standing
2. Overnight guests have a reasonable expectation of privacy in the home and can challenge the search of the home
3. Commercial visitors do not have a reasonable expectation of privacy in the home and cannot challenge the search of the home
Rules for Searches of Cars:
1. Passenger has standing to contest “seizure” of a car
2. Passenger has standing to contest the search of himself after illegal seizure of the car
3. Passenger does not have standing to contest the search of himself after the legal seizure of the car if he does not have an ownership interest in the car
Rakas v. Illinois: officer saw the getaway car and pulled it over. Search uncovered weapons. The petitioners did not own the car nor the guns.
Search and seizure did not violate 4th amendment because they did not have any possessory interest in the car or the items seized
Brendlin v. California: parked car had expired registration but cops learned there was a pending renewal application. Officers pulled the car over to verify that permit matched the vehicle (unlawful stop). Officers found drugs on D and the driver. D moved to suppress on the basis that the traffic stop was an unlawful seizure of his person.
This holding only extends to evidence found on the passenger upon his unconstitutional seizure, not to evidence found during the search of the car
Passenger can contest “seizure” of car
Passenger can contest search of himself after illegal seizure of car
Rawlings v. Kentucky:
D could not raise exclusionary rule simply by claiming contraband belonged to him because no legitimate expectation of privacy in contraband
Minnesota v. Carter: officers peered through a window and found evidence of drug use. 
The men had no reasonable expectation of privacy in the home. Their sole purpose of being there was to conduct business; they were there only 2.5 hours; no prior relations with the owner.

EXCEPTIONS TO THE EXCLUSIONARY RULE
Do the social costs of the exclusionary rule outweigh any possible benefits to deterrence?
This is the mantra for analyzing these issues!
Independent Source
Murray v. United States: officers had been watching suspects and eventually arrested them; officers then entered their warehouse and saw drugs and then applied for a warrant. In the warrant application, they did not mention the prior entry and did not rely on any observations made during that entry.
The independent source doctrine is meant to put the police in the same, not a worse, position than they would have been in if no police error had occurred. When the evidence has an independent source, exclusion of it would put the police in a worse position.
This doesn’t have to be suppressed
Inevitable Discovery
If the police can demonstrate that they inevitably would have discovered the evidence, even without a violation of the 4th amendment, the exclusionary rule does not apply and the evidence is admissible. 
Nix v. Williams: suspect being transported for murder; police ask him where the body is; they call off the search, but searchers were within the area where the child was found, so it was likely they would have found the body eventually anyway.
Deterrence rationale has no basis in this situation; his statements weren’t allowed in, but evidence of the body condition was
Note: this exception only applies to hard evidence that they would have eventually found (so you can’t argue that they would have inevitably gotten a warrant…)
Attenuated Taint
This exception applies where the taint of police misconduct has dissipated to the point that there is no longer a sufficient causal connection to merit application of the exclusionary rule. The more attenuated the taint becomes, the less of a deterrent the exclusionary rule serves and the greater the social cost of applying the rule.
Factors to Consider: coercive atmosphere? Type/flagrancy of misconduct? Spontaneity of statements? Miranda warnings given? Where was statement given? Temporal proximity of arrest to confession? Intervening events – talk to a lawyer? Defendant’s actions in returning to provide statement; (Not limited to these factors!)
Wong Sun v. U.S.: Police illegally broke into D’s home and held him at gunpoint; he made incriminating statements. He was questioned again later by an agent who informed him of his rights; he again gave incriminating statements.
His initial statements had to be excluded as the fruits of an unlawful arrest. But his later confession is admissible because the connection with the earlier activity became so attenuated as to dissipate the taint.
Brown v. Illinois: police illegally arrested Brown so that they could interrogate him; they gave him Miranda warnings and he incriminated himself.
Miranda warnings, in and of themselves, do not break the causal chain between an illegal arrest and a confession.
The second statement was the illegal fruit of the first; there was no intervening event of significance; the illegality was flagrant; this was all one ongoing act
Use for Impeachment
Exclusionary rule only bars prosecution from using illegally obtained evidence in prosecution’s case-in-chief
Illegally obtained evidence may be used for impeachment
Good Faith Exception
Scope:
Must be a warrant search
Officers must act in objective good faith
Warrant must be based on a credible affidavit (cannot be premised on bare bones information or knowingly or recklessly false information)
Applies to:
Defective probable cause (Leon)
Technical magistrate error (Sheppard)
Administrative searches under statutory scheme (Krull)
Clerical errors by court personnel (Evans)
U.S. v. Leon: police began watching suspects and eventually got a warrant for drug-trafficking evidence which was later found to be invalid due to lack of probable cause
Exclusionary rule does not apply if police rely in good faith on facially valid warrant, even though appellate court later finds insufficient probable cause.
Dissent: how can police conduct be both reasonable for good faith and unreasonable for probable cause?
Massachusetts v. Sheppard: police used a preprinted warrant form which listed “controlled substances” as the items to be seized, when it was actually a murder case
Evidence did not need to be excluded because the officers reasonably relied on the warrant
Herring v. U.S.: police discovered an outstanding arrest warrant for Herring and arrested him; search incident to arrest revealed a gun and drugs. However, the warrant was not valid – it had been recalled five months earlier, but somehow that information didn’t make it to the database, which is why it showed up.
The exclusionary rule only applies to police action that is deliberate or reckless or grossly negligent; should not apply here.
Davis v. U.S.: police perform traffic stop that results in arrests of driver and passenger; they are placed in the back of the patrol car. Then the passenger compartment of the car is searched and they found a gun. While appeal was pending, the Court decided Gant, which would have made the search unconstitutional.
The good faith exception to the exclusionary rule applies if police rely on previously established appellate law.
Suppression Hearings:
1. Suppression decided by judge
2. Timing: motions to suppress brought before trial.
Rationale: if police lose, they can appeal; if trial has already started, then there is a double jeopardy issue
3. Warrant? Burden of proof is on defendant to demonstrate that probable cause was based on recklessly or intentionally false information and that there is not enough evidence without the stricken information
4. No Warrant? Burden of proof is on the government

POLICE INTERROGATION AND THE PRIVILEGE AGAINST SELF-INCRIMINATION
Approach to Confessions:
Due Process (5th and 14th Amendments)
Was the confession voluntary?
Right against Self-Incrimination (5th Amendment)
Miranda rights?
Only applies to custodial interrogations
Right to Counsel (6th Amendment)
Massiah issues?
Only applies where D has been formally charged
DUE PROCESS APPROACH
Voluntariness is determined by the totality of the circumstances. Factors:
Length of Interrogation
Ashcraft v. Tennessee: a confession was deemed involuntary when a suspect was not permitted to sleep for 36 hours during which the interrogation occurred
If defendant was deprived of basic bodily functions
Payne v. Arkansas: the fact that the suspect was given no food for 24 hours was important to the court’s conclusion that the confession was involuntary
Use of force
Brown v. Mississippi: extreme use of physical force/torture
Threat of force
Arizona v. Fulminante: suspect was in jail and made friends with an inmate who was an FBI informant. The informant told him he could protect him from other inmates if he told him exactly what happened.
A finding of coercion need not depend upon actual violence by a government agent; a credible threat is sufficient
Coercion can be mental as well as physical (here it was physical)
Psychological Pressure
Spano v. New York: he refused to answer questions while in custody. The officers contacted the suspect’s friend, who was a cop, and had him tell the suspect that his (the friend’s) wife and children were threatened unless he confessed. He made a statement.
This should not have been admitted
They used the bond of friendship to overcome the suspect’s will
Deception
Leyra v. Dennis: lying to suspect about co-defendant confessing is OK
Lynumn v. Illinois: went too far in threatening to take away children
Police may make false promises (x yrs will be taken off sentence), overstate evidence (found your prints at the scene), overstate consequences (will throw this book at you), and present false documentary evidence (false DNA results)
Age, Level of Education, and Mental Condition of Suspect
Colorado v. Connelly: suspect approached an officer and said he murdered someone. He had been in mental institutions before but seemed to fully understand his actions. Later, he said he was hearing voices.
Mental condition alone not enough to make confession involuntary; there must be some type of police activity
Involuntary confessions are inadmissible for all purposes, even impeachment.
MIRANDA APPROACH
Miranda v. Arizona: consolidated 4 cases regarding the admissibility of evidence obtained during police interrogations.
The government needs to notify arrested individuals of their 5th amendment rights, specifically: right to remain silent; anything they say can be used against them in court; right to counsel; right to have counsel appointed if necessary
Without this notification, anything admitted by an arrestee in an interrogation will not be admissible in court.
Dickerson v. U.S.: Congress passed legislation which attempted to overrule Miranda.
But Miranda still applies; it is constitutionally based.
If there is a Miranda violation, only the statement is kept out. Physical evidence can still be admitted (“fruit of the poisonous tree” does not apply)
Chavez v. Martinez: man was shot by the police and questioned without Miranda warnings while being rushed to the hospital and in the emergency room. He sued the police in a civil suit for the Miranda violation.
No civil suits for Miranda violations. 5th amendment applies only in criminal cases
Criticisms of Miranda:
1. It is ineffective; it does not succeed in curing the inherently coercive nature of custodial interrogations;
2. It prevent police from gaining confessions, allowing guilty people to go free;
3. Neither the text nor the history of the 5th amendment support the Court’s requiring warnings be administered or a right to counsel during interrogation.
Defense of Miranda:
1. It has had a significant effect in hampering law enforcement;
2. It is consistent with the original purpose of the self-incrimination clause;
3. It provides clear guidance to police: administer the simple warnings and follow the procedures and there is a presumption that any confession is admissible;
4. It has increased professional behavior by police officers and enhanced the public’s awareness of constitutional rights.
Rule for Application of Miranda: Would a reasonable person under the totality of the circumstances, judged from an objective standard, feel free to leave?
Miranda does not apply to Terry stops
When is a Person “In Custody”?
Orozco v. Texas: a person who has been arrested is “in custody” and Miranda warnings must be given, even if the questioning is in the person’s home
Oregon v. Mathiason: not every interrogation requires Miranda warnings; voluntarily agreeing to interview at police stations is not a custodial interrogation; he was told he was not under arrest and was only there for half an hour
Beckwith v. U.S.: interview with IRS agent not custodial
Minnesota v. Murphy: meeting with probation officer not custodial
Stansbury v. California: an officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect is irrelevant to the assessment whether the person is in custody
Objective Standard:
Yarborough v. Alvarado: 17 ½ year old suspect. Parents brought him to police station but weren’t allowed in room. He wasn’t given Miranda warnings and admitted crime.
Use objective standard for determining “custody” – don’t have to consider age, history, etc.
J.D.B. v. North Carolina: 13 year old kid questioned at school without being told he was free to leave. He confessed.
If the officer knows the age of the suspect, it is relevant to decide whether defendant is “in custody” for Miranda purposes (but won’t necessarily be determinative)
Howes v. Fields: inmate questioned on unrelated crime
“custody” does not per se include questioning prison inmates on unrelated crimes
depends on all factors, including whether the inmate is told he is free to go back to the general population
What is an Interrogation?
Rhode Island v. Innis: He was given his Miranda rights and said he didn’t want to talk until he had a lawyer. They drove him to the station and officers talked about how there was a handicapped school nearby and they were afraid a child might find the gun. D told them where the gun was.
This did not violate Miranda, which only comes into play when a person in custody is subjected to either express questioning or its functional equivalent
Rule: Interrogation covers both express questioning and any words or actions that the police know are reasonably likely to elicit an incriminating response from the suspect.
Miranda warnings are unnecessary where conversation is with non-police third party because not coercive.
Questioning by an undercover agent does not require Miranda warnings because a stealth officer doesn’t create a police-dominated environment
Arizona v. Mauro: person in custody said he didn’t want to answer any questions until he had a lawyer; officers allowed him to speak with his wife in the presence of an officer
This was not an interrogation: he was asked no questions about the crime or his conduct
No Miranda rights necessary if non-police person speaks to defendant
Not coercive atmosphere; police can use ploys
Illinois v. Perkins: undercover agent in prison got a confession out of D with no Miranda warnings.
Questioning by undercover agent does not require Miranda rights because stealth officer does not create police-dominated environment
What is Required of Police?
California v. Prysock: juvenile was told that he had the right to talk to a lawyer, have him present during questioning, and to have one appointed
This was sufficient; no magic words required
Duckworth v. Eagan: “an attorney will be appointed for you if and when you go to court” (so didn’t specifically say during questioning)
This is sufficient; no magic words required
Florida v. Powell: didn’t say specifically during questioning, but said you can use these rights at any time; this is OK
Consequences of Miranda Violation
Do not apply “fruit of the poisonous tree” doctrine
Can still use:
Witnesses found through unMirandized statement (Michigan v. Tucker)
Subsequent Mirandized statements (Oregon v. Elstad)
Except: if deliberate evasion of Miranda (Missouri v. Seibert)
Physical evidence found through unMirandized statement (Patane)
Oregon v. Elstad: police questioned him at his home; his mom was there but they asked her to step outside. No Miranda warnings given and the officer said he thought D was involved in the burglary and he said he was. Then he was taken to the station and given Miranda rights and made a full confession.
Absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that a suspect has made an unwarned admission does not warrant a presumption of compulsion.
Missouri v. Seibert: police questioned D for 30-40 minutes with no warnings; she confessed. Then the officer turned on a tape recorder, gave her Miranda warnings, and got her to confess again. Not admissible.
Not the same as Oregon v. Elstad; this was a deliberate attempt to evade Miranda, and was clearly a custodial interrogation (whereas Elstad was not as clear)
The second statement doesn’t come in unless there are curative steps; the most important curative step is to tell someone that they aren’t using their first statement before they interrogate them for a second time. Other curative measures might be using a different interrogator, telling them their first statement can’t be used, give them a lot of time between interrogations, different environment, ask different questions…
U.S. v. Patane: officer attempted to give him his rights, but he waved them off, saying he knew them already. Then he was asked about an illegal gun and he told the officers where it was located.
This does not require suppression of the physical fruits of the unwarned but voluntary statements; the exclusion of the unwarned statement is enough.
5th amendment only refers to “testimonial evidence”
MIRANDA EXCEPTIONS
Impeachment
Harris v. New York: D made statements to police without Miranda warnings. During trial, he made statements that contradicted those previous ones. 
Statements obtained in violation of Miranda can be used for impeachment purposes 
Emergencies
New York v. Quarles: woman approached officers and said she was just raped and gave his description and said he ran into the nearby store and had a gun. Officers found the suspect with an empty holster. Officers asked him where the gun was and he told them.
The statement and the gun are admissible.
Public safety concerns justify the officer’s failure to use Miranda
Balance need for answers in a situation posing a threat to public safety vs. the need for 5th amendment protection against self-incrimination
Booking Exception
Pennsylvania v. Muniz: suspect at booking station was asked his name, height, age, birthdate, etc. He stumbled over some answers and was determined to be intoxicated.
Questions fell within a “routine booking question” exception for record-keeping purposes only. The answers do not need to be suppressed because they fall outside the scope of Miranda
However, asking him the date of 6th birthdate was not within the booking exception and had to be suppressed
Questions must be purely administrative
Waiver
Can have an express or implied waiver
Look at the totality of the circumstances
Suspect need not be told that counsel was waiting
No need to advise suspect of nature of charges
North Carolina v. Butler: D charged with robbery; said, “I will talk to you but I’m not signing any form”
This is a sufficient waiver. Implied waivers are allowed
Fare v. Michael C.: 
Totality of the circumstances approach is adequate to determine whether there has been a waiver even when interrogation of juveniles is involved
Consider juvenile’s age, experience, education, background, and intelligence, and whether he has the capacity to understand the warnings, the nature of his 5th amendment rights, and the consequences of waiving the rights
Moran v. Burbine: suspect in murder case waived his Miranda rights and confessed. The suspect’s sister hired an attorney who called the station and said that no interrogation would occur until the next day. At no point was D told that there was an attorney who had been retained and wanted to see him.
No violation. Events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right
Spring v. Colorado: police have no duty to inform a suspect of the nature of the crime for which he is under suspicion. The additional information could only affect the wisdom of a Miranda waiver, not its voluntary and knowing nature
Waiving  Miranda Rights After Invocation of Right to Remain Silent
Rule: D’s assertion of rights must be “scrupulously honored,” but assertion of rights does not last forever. Police may reinterrogate if they give separate warnings and the defendant voluntarily waives his rights.
Voluntariness Factors (the more there are, the more likely there is a waiver):
Length of break between questioning
New Miranda warnings
New interrogation about a different subject
Different interrogators
Michigan v. Mosley: D was arrested for robbery and given Miranda warnings. He said he did not want to answer anything; investigation ceased. Then he was taken for questioning regarding a murder, but he had not been arrested on this charge or interrogated about it earlier. He again was given Miranda rights. He implicated himself. He never said that he wanted to speak to a lawyer or that he didn’t want to talk
Statement is admissible
Miranda is not forever
His right to cut off questioning was scrupulously honored (time passed, new interrogator, fresh warnings, different subject of interrogation)
What is enough to invoke the right to remain silent?
Berghuis v. Thompkins: suspect was given Miranda rights but never said that he wanted to remain silent or wanted an attorney, etc. He was mostly silent throughout the interview. When asked about God and whether God would forgive him for shooting that boy, he answered “yes.”
He did not invoke his right to remain silent by merely saying nothing
We assume he understood his rights (he can read and understand English and was given time to read them; he also read the rights out loud)
Must be unequivocal; waiver can be inferred from D speaking
(Similar to standard for invoking the right to counsel)
Waiving Miranda Rights After Invocation of Right to Counsel
Rule: If D invoked the right to counsel, only the D can reinitiate questioning (BUT remember the Maryland v. Shatzer 14 day break in custody exception!), and must be unequivocal invocation of rights (Davis)
Edwards v. Arizona: suspect was given rights and said he wanted an attorney. Questioning ceased. The next day, he was told he had to speak to detectives again. He was again given his Miranda rights. He implicated himself this time.
Rule: cannot initiate further communications once a suspect has invoked the right to counsel, unless the suspect initiates the communications
If you ask for a lawyer, it is a good indication that you can’t make these decisions on your own – that you can’t voluntarily waive
The protection of Edwards does not terminate once counsel has consulted with the suspect (Minnick)
Latest word on Edwards rights:
Maryland v. Shatzer: declined to speak without an attorney. 2 ½ years later they went to interview again and read his Miranda rights and he confessed.
Edwards presumption does not last forever
Police can reinitiate interrogation after invocation of 5th amendment right to counsel if there is a 14 day “break in custody”
this period provides enough time for suspect to get reacclimated to his normal life, to consult with friends and counsel, and to shake off any residual coercive effects of his prior custody
Sending D back into general jail population is a “break” in custody
What is enough to invoke 5th amendment right to counsel?
Davis v. U.S.: suspect initially waived his rights and then later said, “maybe I should talk to a lawyer.” They asked him if he was asking for a lawyer and he said, “No.” An hour later he again said, “I think I want a lawyer.” Questioning ceased.
Must be clear, unambiguous invocation
“maybe I should talk to a lawyer” not clear enough
“give me a lawyer and I mean it!” probably clear enough
(Similar to standard for invoking right to remain silent)
People v. Couey: asked for lawyer 8 times; confession suppressed 
People v. Sessoms: relaying dad’s advice to get a lawyer is insufficient
People v. Gonzalez: “if for anything you guys are going to charge me, I want to talk to a public defender;” not unequivocal invocation of right to counsel
SUMMARY of 5th Amendment:
5th amendment has 2 rights: 1) right to remain silent; 2) right to counsel at questioning
to invoke right: must be unequivocal invocation
to waive rights: mere speaking may be enough
once invoked: 
right to silence: police can reinterrogate with new rights
right to counsel: police can reinterrogate if 14 day lapse in custody

SIXTH AMENDMENT APPROACH
The right to counsel in interrogations under Miranda is based on the 5th amendment’s privilege against self-incrimination. 
The 6th amendment right to counsel applies to police interrogations that occur after adversarial proceedings have begun. SO…
5th amendment right to counsel only applies to in-custodial interrogations
6th amendment right to counsel applies to all efforts by the police to deliberately elicit statements from a person after formal criminal proceedings have been initiated, regardless of whether the suspect is in custody or not
6th Amendment right does not trigger until formal charges
look for: filing of indictment; preliminary hearing; arraignment
once the right is triggered, it applies anywhere – including in the D’s own home
Massiah v. U.S.: suspect retained a lawyer and was released on bail. Without his knowledge, a co-conspirator cooperated with the govt and allowed the govt to listen and record conversations. He was convicted on the basis of these conversations.
This is a violation of the 6th amendment
The 6th amendment prohibits police or informant from deliberately eliciting incriminating statements
It is fine to continue investigating, but they can’t use his own incriminating statements against him, especially since they were deliberately elicited from him after he had been indicted and in the absence of counsel
Escobedo v. Illinois: D was arrested but not formally charged. He requested a lawyer but police refused and eventually got incriminating statements.
Violation of 6th amendment; he was being treated as a suspect since they were directing accusations at him
This case has no lasting significance, because 2 years later, they decided Miranda, which made it unnecessary to rely on this case anymore for police interrogations
Brewer v. Williams: same case as Nix v. Williams earlier: police transporting arrested suspect were told not to speak to him but they got the info out of him by appealing to religious beliefs.
Violation of 6th amendment: judicial proceedings had been initiated and the detective set out to deliberately elicit information from him, and there was no waiver.
What is “deliberately eliciting” information?
We know that Miranda does not apply to interrogations by a snitch in jail. But what about 6th amendment rights? They cannot deliberately elicit information from you without a waiver.
If the snitch isn’t working for the govt, there is no 6th amendment violation
But if it is someone who is seemingly working for the govt…(Henry & Kuhlmann)
U.S. v. Henry: government agents contacted an inmate, who sometimes provided confidential information as a paid informant, and who was in the same cellblock as D. He was told to be alert to any statements, but not to initiate any conversation with Henry regarding the crime. Informant was later paid for telling the govt info.
Violation of 6th amendment
3 important factors: 1) informant was acting as a paid informant; 2) informant was ostensibly no more than a fellow inmate; 3) D was in custody and under indictment at the time he was engaged in conversation by the informant.
The informant deliberately used his position to gain information
Rule: Jailhouse snitch cannot initiate conversation or ask questions
Kuhlmann v. Wilson: fellow inmate was a police informant, who was told merely to “keep his ears open.” D’s brother visited him and it prompted D to confess to the informant.
Not a violation of the 6th amendment
No showing that the police deliberately elicited information; there was just mere listening
Rule: Jailhouse snitch can “keep his ears open”
The 6th Amendment Right to Counsel is Offense-Specific
This is a key difference between the 5th and 6th amendment rights to counsel
Texas v. Cobb: suspect was indicted for burglary and appointed a lawyer. Later, police took him again into custody and questioned him about a murder after giving him Miranda warnings, which he waived. He confessed to the murder.
The right to counsel cannot be invoked for all future prosecutions because it doesn’t attach until a prosecution is commenced
Statements are admissible
Rely on Blockburger: 
where the same act or transaction constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether there are two offenses or only one, is whether each provision requires proof of a fact which the other does not
if the elements are different, it is not considered the same offense, even if it arose out of the same set of facts
Waivers
Michigan v. Jackson: during arraignment, D requested counsel. Before he could consult with counsel, he waived his Miranda warnings and gave an incriminating statement.
Old Rule: once the 6th amendment right to counsel has attached, only D can initiate contact with police (applies Edwards rule to 6th amendment)
Court said you had to waive your 6th amendment right too; just waiving Miranda wasn’t enough.
Montejo v. Louisiana: at a preliminary hearing, D was appointed counsel, which he neither expressly requested nor denied. Later, while in prison, police read him his Miranda rights and he agreed to go on a trip to locate the murder weapon. 
Under Michigan v. Jackson, they wouldn’t have been able to go back to him
Here, they re-Mirandized him to get the waiver of his 6th amendment rights
New Rule: police may reinitiate questioning upon D’s knowing and voluntary waiver of his Miranda rights
If you waive your right to counsel generically, then you have also waived it for 6th amendment purposes
Basically nothing stops the police from continuing to ask.
Remedy for 6th Amendment Violation
Kansas v. Ventriss: police illegally used an informant to obtain confession
statements obtained in violation of 6th amendment may be used for impeachment
SUMMARY of OVERALL APPROACH to CONFESSIONS:
1. Was there a violation of due process? Was the defendant’s will overborne?
2. Did it violate Miranda? Even if Miranda applies, was there a valid waiver? Did they go back?
3. Did it violate the 6th amendment right to counsel? Does it apply – formally charged? Were they asking about the same offense? Was there a waiver?

FIFTH AMENDMENT RIGHT AGAINST SELF-INCRIMINATION IN OTHER CONTEXTS
Requirements for privilege against self-incrimination to apply:
Only individuals can invoke
No entities
“Testimonial” evidence only
Schmerber v. California: hospital took a blood sample, which revealed his BAC and indicated intoxication.
Physical evidence is not testimony
This is admissible
U.S. v. Wade: requiring a suspect to participate in a police lineup does not violate the privilege against self-incrimination because it is not testimonial
Doe v. U.S.: compelling a person’s signature on a bank form was not testimonial because it did not convey information or assert facts
Must be “compulsion”
Voluntary statements do not violate the privilege even if they are highly incriminating
Griffin v. California: no adverse inference can be drawn by a jury in a criminal case from the defendant’s invocation of the privilege against self-incrimination
Mitchell v. U.S.: no adverse inference can be drawn in imposing punishment from a defendant’s failure to testify during sentencing proceedings
Note that negative inferences can be drawn in a civil case!
Ohio Adult Parole Authority v. Woodward: no violation of the privilege when a person applying for clemency had to answer questions that could include incriminating information. 
D had choice of providing information or keeping silent; the pressure to speak in hopes of gaining clemency doesn’t make it compelled
McKune v. Lile: no violation of the privilege to require a prisoner seeking admission to a sex offender rehab program to admit having committed the crime for which he was being treated
Must be possibility of incrimination
Ullman v. U.S.: for the privilege to apply, there must be the possibility that the statements could lead to a person’s criminal liability
A statement that could lead to social stigma and civil liability was not enough
Hiibel v. Sixth Judicial District Court: D refused to identify himself.
No violation because disclosure of his name presented no reasonable danger of incrimination; even witnesses who plan to invoke the 5th amendment privilege still answer when their names are called to take the stand
Production of Documents
While there is no 5th amendment right in the document itself, there is a 5th amendment right against production, which is a communicative assertion
Can get rid of the privilege by granting immunity or a warrant
Fisher v. U.S.: taxpayers gave documents to their lawyers; the IRS served summonses on the attorneys directing them to produce the documents
Documents are not privileged. Documents which were protected in a client’s hands lose any 5th amendment protection when they have been transferred to a 3rd party; the potential compulsion to testify against oneself has been removed.
Baltimore Dept. of Social Services v. Bouknight: court can order a parent to produce a child over whom she had custody.
Production is required as part of a noncriminal regulatory regime.
Immunity
2 types of immunity:
1. Transactional Immunity
promises the person that he will not be prosecuted for offenses related to the compelled testimony.
2. Use and Derivative Use Immunity
promises the person that the government will not use the statements gained under immunity, or anything derived from those statements, in a criminal prosecution.
If testimony is immunized, any evidence derived from it is also immunized
Kastigar v. U.S.: govt gave immunity to petitioners in exchange for their compelled testimony. Petitioners said they needed more immunity than what was offered.
Use and derivative use immunity is sufficient; their testimony can be compelled
If they were to give transactional immunity, it would be giving the witnesses considerably broader protection than the 5th amendment gives
U.S. v. Hubbell: govt gave immunity and compelled D to turn over tons of documents; the docs ended up providing a link in the chain of evidence needed to prosecute D.
5th amendment protects a witness from being compelled to disclose the existence of incriminating documents if the act of production is inculpatory

IDENTIFICATION PROCEDURES
Types of ID methods: lineup, show-up, photospread, single photo ID, in-court identification
Rule: Defendant has a 6th amendment right to counsel for post-indictment lineups (Wade)
In-court ID: suppressed unless independent source for the ID (Wade)
The goal is to determine whether the courtroom ID was tainted by the 6th amendment violation.
Out of Court ID: suppressed per se (Gilbert)
United States v. Wade: formal charges were filed, then lineup was conducted without attorney present and the witness made an ID. The issue was whether the witness could testify at trial since he was involved in the lineup tainted by the absence of counsel.
Violates 6th amendment right to counsel not to provide an attorney for a post-indictment lineup
In-court ID must be suppressed unless there is an independent source for the ID
We give the prosecution the chance to show that the in-court ID is reliable. Factors:
Prior opportunity to observe alleged criminal act
Existence of any discrepancy between any pre-lineup description
Any ID problem to lineup of another person
The ID by picture of the defendant prior to the lineup
Failure to ID on a prior occasion
Lapse of time between alleged act and the lineup ID
Review: no 5th amendment violation here because nothing about the lineup required compelled testimony (was just his body in the lineup)
Gilbert v. California: prosecutor used the lineup identification as evidence at trial without first determining that they were not tainted by the illegal lineup; this is unconstitutional.
Out of court ID suppressed per se
Limits on 6th Amendment Right:
Kirby v. Illinois: D was arrested and brought to the police station where the witness immediately identified him. No lawyer present. Later, D was indicted. The witness testified and described his identification of the D at the police station and identified him again in the courtroom.
No right to counsel in pre-indictment lineup
A person’s 6th and 14th amendment rights to counsel attach only at or after the time that adversary judicial proceedings have been initiated
Remember, it is still necessary to scrutinize any pretrial confrontation for any potential abuses.
U.S. v. Ash: pre- and post- indictment photospreads occur without counsel and lead to the identification of the D followed by an in-court identification.
No right to counsel for photo identifications, even if it occurs post-charge
Not a “critical stage” of the process
DUE PROCESS CHALLENGES
Step 1: Were ID procedures unnecessarily suggestive?
Stovall v. Denno: woman was in the hospital after being stabbed; police brought in the D, handcuffed, and she made an ID. 
Standard is “unnecessarily suggestive” – look at totality of the circumstances
Here, the ID procedure was necessary because it was an emergency
Foster v. California: witness couldn’t make an ID, so they did another lineup; the only person who was the same in both lineups was the D.
Suggestive elements made it inevitable that the witness would identify the D
Violation of due process! (rare) 
Step 2: Nonetheless, is the ID reliable enough to use? [Use Manson factors]
Simmons v. U.S.: bank robbery; they trace it to a house and get pictures of the suspects; witness made IDs. 
Rule: suggestive IDs still admissible if sufficiently reliable
The ID procedure was probably suggestive (only pictures of the D were shown to witnesses), BUT it had sufficient indicia of reliability:
The witnesses were able to identify D at trial
They had 5 minutes to view the robber
Suspect was at large – this was necessary!
Witness alone during ID
Didn’t ID the other suspect
Neil v. Biggers: woman raped at night but was able to describe her attacker. She didn’t make an idea for months; then there was a one-on-one show-up and she ID’d him.
this was suggestive, but unclear whether it was unnecessary
bottom line: sufficiently reliable because she had time to view him during the crime; described him with a great deal of attention; level of certainty
Manson v. Brathwaite: undercover cop described the suspect to his partner, who then got a photo of D and the cop was able to ID him.
This is admissible. Reliability is the linchpin in determining the admissibility of ID testimony for both pre- and post- Stovall identifications. Factors:
Opportunity of the witness to view suspect
Degree of attention
Level of certainty
Length of time since confrontation
Totality of the circumstances
Perry v. New Hampshire: we only have to examine the reliability of the eyewitness identification when the police use an unnecessarily suggestive ID procedure. Here, the police did not create the situation (witness pointed out the window to the suspect who happened to be standing by a cop)

SCREENING AND CHARGING
Wayte v. United States: protesting the war and refused to register for the draft. He was indicted and contended that he was “selectively prosecuted.”
For a selective prosecution claim, petitioner must show that the passive enforcement system had a discriminatory effect and that it was motivated by a discriminatory purpose.
Here, the purpose was merely to enforce the laws. It must be “because of, not merely in spite of” its adverse effects…
United States v. Armstrong: defendants indicted for possessing crack cocaine; they allege they were selected for prosecution because they were black.
Not enough evidence for a selective prosecution claim. Typical equal protection analysis – couldn’t show that similarly situated white people were not indicted.
Blackledge v. Perry: for appealing, the prosecutor increased the charges. This is vindictive prosecution.
Cannot retaliate against defendant for exercising constitutional right
GRAND JURY
Buffer to protect citizens; 23 members (only 12 of the 23 need to approve indictment); right not incorporated to states; applies to felonies (“infamous crimes”); prosecutors run the proceedings (no defense counsel); hearsay and inadmissible evidence allowed; no right to exculpatory evidence; no probable cause requirement; not adversarial
Costello v. U.S.: hearsay evidence allowed in grand jury proceedings
Preliminary Hearing: mostly state trial; mini-trial; no jury – judge decides; primary benefit: the right to confront witnesses
United States v. Williams: grand jury does not need to disclose exculpatory evidence
BAIL AND PRETRIAL RELEASE
Forms of Bail:
Own Recognizance
Defendant released upon a mere promise to appear in court
Defendant might be subject to supervision or rehab before trial
Failure to comply can result in reincarceration
Financial Bond
Defendant posts money with the court. 2 types:
Secured Bond: secured by a deed to property
Unsecured Bond: based upon a cash deposit and a promise to pay remainder if D fails to appear
Setting Bond
2 key grounds:
flight risk
danger to community
Factors:
Seriousness of case; punishment the D faces; strength of evidence; prior record; ties to community
United States v. Salerno: the Bail Reform Act of 1984 is constitutional. It allows a federal court to detain an arrestee pending trial if it is demonstrated by clear and convincing evidence that no release conditions will reasonably assure the safety of any other person and the community (prior to this act, could only consider flight risk).
The purpose of the act is regulatory, not punitive, so it is legitimate
United States v. Awadallah: material witnesses can be detained prior to their testimony; it is not punishment, it is regulatory
Kansas v. Hendricks: civil commitment of people who are likely to engage in predatory acts of sexual violence
Not punitive; it is regulatory
Zadvydas v. Davis: civil confinement of aliens who have been ordered removed is justified, but indefinite detention without court review would violate due process.

DISCOVERY
A “one-way street” because the prosecutor must give evidence to the defense, but the defense doesn’t have to give evidence to the prosecution that might help secure a conviction
Statutory Requirements:
FRCP 16
Prosecution’s Obligations:
Defendant’s statements
Defendant’s prior records
Tangible evidence
Reports of examinations and tests
Expert reports
Does NOT cover:
Witness statements
Exculpatory evidence
Defense Obligations:
Tangible evidence
Reports and examinations
No witness statements
FRCP 26.2 (“Jencks Act”)
Constitutional Requirements:
Brady/Giglio Rule
Brady v. Maryland: prosecutors did not reveal a statement to defense that another man had confessed
If the evidence is exculpatory, and it is relevant not just to guilt but also possibly sentencing, and it is material, and the prosecution fails to turn it over, the defense gets a re-trial with the evidence.
But this case fails to define what “material” is…
Giglio v. U.S.: government failed to disclose an alleged promise made to its key witness that he would not be prosecuted if he testified for the government
His credibility as a witness was an important issue in the case
United States v. Bagley: he was acquitted on the drug charges but not the firearm charges. Later he found out that key witnesses to the firearm charges were paid. This was not material because it would not have changed the outcome (he was acquitted already on that charge!)
The evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different
Brady/Giglio/Bagley Rule: Prosecutor has a duty to disclose:
1. Exculpatory or impeachment evidence
2. Relevant to guilt or sentencing
3. That is “material” (reasonable probability outcome would have been different)
[note: the standard is not “more likely than not”]
U.S. v. Ruiz: no requirement to disclose impeachment evidence
Arizona v. Youngblood: destroyed evidence is only grounds for a reversal or new trial if it is in bad faith and is potentially exculpatory

PLEA BARGAINING AND GUILTY PLEAS
3 types of pleas:
Not Guilty: simply means, “prosecutor, prove your case”
Guilty: an admission of guilt; waives other rights you would have at trial
Nolo Contendere: works the same as a guilty plea, but is not an admission of guilt
Federal system does not allow judges to be involved in plea bargaining; most state systems do
Tough bargains are not unconstitutional bargains. Prohibited tactics: threats; misrepresentation of the deal; improper behavior (i.e., taking bribes)
Prosecutors can either load up the charges initially and reduce them, or they can start low and increase if the defendant does not plea
Requirements for a guilty plea:
Knowing, Intelligent, and Voluntary
FRCP 11:
Advise D of rights
Advise nature of charges
Advise of consequences
Plea agreement
Threat – what is the punishment?
Factual basis for the plea
North Carolina v. Alford: as long as the record reflects a factual basis for a guilty plea, the defendant need not personally admit his guilt for the guilty plea to be valid
Godinez v. Moran: the competency standard for pleading guilty is no higher than the competency standard for standing trial
Requires that the defendant understand the proceedings against him and be able to consult with his lawyer with a reasonable degree of rational understanding
U.S. v. Ruiz: prosecutors don’t have to disclose impeachment information before entering into a plea agreement
Remedies for Breaches of Plea Agreements:
Generally: plea agreements are essentially contracts governed by contract law; both sides have the responsibility to uphold their side of the deal
Defense Remedies: withdraw plea or specific performance (Santobello – new prosecutor didn’t honor previous prosecutor’s plea bargain)
Prosecution Remedies: agreement null and void (Ricketts v. Adamson – he refused to testify against others like he promised he would; they therefore increased his charges)
Consequences of Guilty Plea:
Difficult to withdraw
Guilty plea effectively ends case except sentencing
Waives most issues for appeal (unless preserved for appeal)

RIGHT TO COUNSEL
Right to counsel attaches at all “critical stages” of a criminal prosecution after the filing of formal charges (Kirby).
Thus, the right attaches at all post-indictment pretrial lineups, preliminary hearings, post-indictment interrogations, arraignments, sentencing, and appeals of right.
By contrast, the right does not attach at parole hearings or probation revocation hearings, or in civil matters such as habeas corpus proceedings
The right attaches “in all criminal prosecutions”
Includes: 
Misdemeanors with Jail Time (Argersinger – crime was punishable by jail for less than 6 months; still requires attorney)
Felonies (Gideon)
Death Penalty Cases (Hamilton)
Does not Include:
Misdemeanors with no jail time (Scott)
In determining whether there is a possibility of incarceration, look to the actual punishment sought, not the maximum punishment allowed. If the prosecutor takes jail off the table, the right to counsel does not apply.
Gideon v. Wainwright: charged with a felony; he asked the court to appoint counsel, but the court refused, saying they would only do so if it were a capital offense. He was found guilty.
6th amendment’s guarantee of counsel is a fundamental right
overruled Betts v. Brady, which said it was not incorporated and the judge could check to see if defendant was able to represent himself.
Standard for Effective Assistance of Counsel
Strickland v. Washington: D pled guilty to all crimes and against counsel’s advice, waived his right to a jury at sentencing. Counsel made a strategic choice to argue for emotional distress
Strickland Test:
1. Defendant must show that counsel’s performance was deficient
requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed to the defendant by the 6th amendment
counsel’s performance must fall below the professional level of representation (can be judged by ABA standards as a starting point)
Defer to strategic decisions
2. Defendant must show that the deficient performance prejudiced the defense
requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial
generally, not presumed
There is a strong presumption that counsel’s conduct is reasonable; it is easy to look backwards and second-guess it, but we can’t do that
Cronic v. U.S.: can presume prejudice in the following situations:
1. If there has been a complete denial of counsel;
2. If counsel entirely fails to subject the prosecution’s case to meaningful adversarial testing; 
3. State interference with counsel; or
3. When there is an actual conflict of interest for counsel.
Florida v. Nixon: D confessed and there was substantial evidence; counsel concluded that his best shot was to argue that he was mentally ill, admit his guilt, and try to spare the death penalty.
Defendant has the authority to determine whether to plead guilty, waive a jury, testify in his own behalf, or take an appeal
BUT deference to trial lawyer’s strategy, which depends on facts and circumstances of the case 
This satisfies the Strickland standard; OK
Pretrial investigation is a critical aspect of defense counsel’s responsibilities, especially in capital cases
The right to counsel does not include the right to have counsel present any evidence the defendant wishes to admit
No right to engage in dishonest or unethical behavior
Does not entitle an indigent defendant to select his own counsel
Missouri v. Frye & Lafler v. Cooper: There is a right to effective assistance of counsel during plea bargaining
Must advise defendant of offer
Must give defendant proper advice to evaluate offer
Right of Self-Representation
Faretta v. California: defendant studied rules of evidence and jury selection, had an education, and did not want to be represented by the public defender.
There is a constitutional right to represent yourself.
But because you are giving up your right to counsel, the court must get a knowing, intelligent waiver.
How do you get such a waiver?
The court has a colloquy with the defendant.
Martinez v. Court of Appeal: no right to self-representation on appeal.
Judge may terminate a right to self-representation if the defendant becomes a disturbance (no right to disrupt proceedings)
Also, there is a higher level of competence for a defendant to represent himself than merely to stand trial
Enemy Combatants: the right to counsel is so fundamental that even enemy combatants have it. 

RIGHT TO A JURY TRIAL
Duncan v. Louisiana: appellant sought trial by jury (for crime punishable by 2 years imprisonment) but the judge denied it, since the Louisiana constitution provided it only where capital punishment or hard labor was imposed.
Right to jury trial for serious offenses
Does not cover “petty” offenses (if he faces less than 6 months, no right to jury – Baldwin) [note: it is the amount he faces, not the amount he receives]
Blanton v. City of North Las Vegas: other penalties, such as a fine and loss of driver’s license, along with maximum 6 months in prison, are not enough to be considered a “serious” offense
Lewis v. U.S.: even multiple petty offenses will not be enough for a jury trial
BUT sex offender registration has serious consequences such that there is a right to a jury trial
Both sides must agree before there can be a trial without a jury
Size of the Jury
Constitution does not specify how many people must sit on a jury
Williams v. Florida: no requirement for 12-person jury
Ballew v. Georgia: suggests as few as 6-person jury possible
Unanimity Required?
Apodaca v. Oregon: 9-3, 10-2, 11-1 splits are ok. Don’t need unanimous juries
Jury Selection
Selecting Venire (panel)
Send out “invitations” to the community
Selecting Petite (trial) Jury
From the venire we “unpick” jurors based on challenges. 2 types:
For Cause:
Cannot perform jury service or have an actual bias – cannot be objective and fair
Unlimited 
Peremptory:
Discretionary challenges that may be used for any reason absent discrimination; don’t have to give a reason
Limited 
Taylor v. Louisiana: no women allowed for jury service unless she filed a declaration desiring to do it.
Violation of 6th amendment; right to cross-section of community
Mu’Min v. Virginia: where a defendant is charged with an interracial violent crime, the court should presume the possibility of prejudice exists, and ask the jurors about their attitudes toward race
Swain v. Alabama: a defendant could raise an equal protection challenge to the prosecution’s use of peremptory challenges, but only if the defendant could prove that the prosecution, in case after case, whatever the circumstances, removed jurors based upon their race
This requirement was nearly impossible to meet, which is why the court revisited it in Batson…
Batson v. Kentucky: black man charged with burglary; prosecutor used his peremptory challenges to exclude all black people, resulting in an all-white jury.
3 step process for challenging alleged discriminatory use of peremptory challenges:
1. Pattern of discriminatory challenges
2. Burden shifts to state to offer race-neutral reason for its exclusion
3. Court decides on credibility of explanation 
Marshall’s concurrence: this is only a band-aid; discrimination will continue; the only solution will be to eliminate peremptory challenges altogether. 
After Batson:
The defendant does not need to be the same race as the excluded juror (Powers v. Ohio)
Batson applies in civil proceedings (Edmonson v. Leesville Concrete Co.)
Batson applies to the defense as well as the prosecution (Georgia v. McCollum)
Remedy for a Batson violation is a mistrial or that the juror goes back on petit jury
Discrimination on the basis of ethnicity is also prohibited (Hernandez v. New York)
Discrimination on the basis of gender is also prohibited (J.E.B. v. Alabama)
What qualifies as a neutral explanation? Anything that the judge will buy

PRETRIAL PUBLICITY & THE RIGHT TO A FAIR TRIAL
Competing rights: 6th amendment right to a fair trial vs. 1st amendment rights of media
Pretrial Publicity Requires:
Prejudicial effect on jurors
More than just knowing about the case
Must actually bias them
Irwin v. Dowd: 6 murders committed in small town; extensively covered by media; press releases saying he had confessed; change of venue granted, but only to a neighboring county, which still saw all the media coverage.
he did not get a fair trial
Skilling v. U.S.: Enron CEO said that hostility in Houston, coupled with extensive pretrial publicity, was unfair.
No violation here. He did not establish that a presumption of juror prejudice arose or that actual bias infected the jury that tried him.
The publicity here was not as inflammatory as that in Irwin.
Houston is larger; the news stories didn’t contain confessions or other blatantly prejudicial information; 4 years elapsed between the crime and the trial; the jury ended up acquitting him of many counts
Exclusion:
Cannot exclude media during voir dire
Cannot exclude during motions to suppress
Cannot exclude during preliminary hearings
**Unless there is a very compelling reason
Barring Publication:
Prior restraints should not be imposed
Consider alternatives:
Change of venue, postponement, voir dire, jury instructions, sequestration

EIGHTH AMENDMENT
Solem v. Helm: convicted of nonviolent offenses and writing a $100 bad check; he was sentenced to life without possibility of parole.
This violated his 8th amendment rights. Disproportionality analysis:
Gravity of offense
Compare to penalty for other crimes in same jurisdiction
Compare to penalty for same crime in other jurisdictions
Harmelin v. Michigan: received life without parole for possessing cocaine.
Key factor is gravity of offense
Closed the floodgate: we should give deference to the legislature
It will be tough to bring these claims and succeed
Like Andrade v. California & Ewing v. California: upheld CA 3-strikes law

DOUBLE JEOPARDY
Double Jeopardy Clause provides 3 separate protections:
1. It protects against a second prosecution for the same offense after acquittal
2. It protects against a second prosecution for the same offense after conviction
3. It protects against multiple punishment for the same offense
Double jeopardy attaches when the jury is sworn (if jury trial) or when the first witness is called (if bench trial)
“Same offense:” Blockburger (same elements test) or Grady (same conduct test)
There can be a retrial if:
JNOV by judge
Pretrial dismissal
Hung jury
Successful appeal (but…)
Different jurisdiction/separate sovereign (state and feds get separate shot at D) (but…)
Mistrial (depends…)
There cannot be a retrial if:
Acquittal by jury or judge
Mistrial (if “manifest necessity”)
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