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e History of the 4th A suggests thatitwas ratified to allow forindividualized suspicion, not general warrants
¢ Incorporation doctrine saysthatwhenarightis "sufficiently fundamental" thenit will be incorporated to the states. Sofarall
rights are incorporated exceptafew, notably the righttoa GJ in the states underthe 5th.
* Retroactivity - general rule is that new constitutional rights do not apply retroactively
o Butrulesthatnarrow gov't powersto punish DO apply retroactively. Also, watershed rules of procedure apply
retroactively - the right to counsel is the only watershed right the court has everfound. Gideon.
e UnderPowellv.Al, the twin goals of criminal procedure are obtaining the correct result and having a fair process.

e Search Approach

SEARCH

1. Wasthere a search?
= The 4th A prohibits unreas gov't searches &
seizures

SEIZURE

1. Wasthere aseizure?
= The 4th A prohibits unreas gov't searches & seizures
= Aseizureiswhenareasonable person would notfeel

= Asearchis whenapersonhas a freetoleave.
constitutionally protected REP: botha

subjective and reasonable expectation of

privacy. Katz.

= The 4th A only prohibits gov't searches

1. Isthere Standingto bring mtnto suppress?

= Aperson hasstandingto bring mtn to suppressif their4th Arights were violated.

= Forthe search of a car: the owneror driverof a car will have standingto sue, unless passenger proves the search
wasinside herpurse and had REP in her purse. Rakas.

= Forseizureinacar: passengeranddriver have standingtosue. Brendlin.

= Forthe search of ahome:a person whois an overnight guest, oraguest with sufficienttiestothe home, can have
standingto sue. Minnv. Carter. Person otherwise doesn't have standingto challenge search of another'shome

= Forsearch of personal belongings: the person who owns them, if not contraband, has standing.

2. Wasthere PC?
a. Il v. Gates statesthat PC existswhen, on
totality of cir, there is fair probability that
evidence of acrime will be found.

b. AgSpinelli, credinformantand source of info.

3. Wasthere a warrant?
= Fora warrant to be valid, need PC.
= Agood warrant must outline places/things to
be seized w/ reasonable particularity.
= Wasit executed well - timing, force used,
detention, K&A?

4. Warrantless?
= Wasa warrant needed?
= Wasthere PCif req'd, w/o warnt?
= |[f patdown, was there RS?
= |f protective sweep, was there RS?
= Doesanexceptionapply (15)?
= |sita special needssearch?

5. If exception, was there the right level of suspicion?
= PCforthe exception?
= RSfor the exception?
= |fsearch duringterry stop, was there a lawful
arrestand SIA?

2. If Seizure: whatkind?
= Consensual encounters are notseizures
= |farrest, need PC+ warrant
o0 Noneed forwarrantfor arrestsin publicwhen

officerwitnessed crime, justneed PC. Can also
arrestw/o warrantfor felony not witnessed
directly by copssolongas have PC.

= |fterry stop, need RS to stop and RS to patdown

3. Whowasseized?
= Individual onthe street?
= Carseizure? Both passengeranddriverare seized.

4. Was there the properlevel of suspicion?
= ForTerry, need RS
= Forarrest, need PC
= Forconsensual, need nosuspicion

5. Did police act properly?
= Fora consensual encounter, they can search for
anything u agree to but must be w/in scope of consent
= |[fan arrest, can SIA personand grab area, passenger
compartment, search evidence and weapons.
= Forterrystop:
o0 Can Pat down suspect; Ask foridentification;
Look inside area of car that isaccessible to D;
Protective sweep of house
O CANT: Full search forevidence; Search of areas
outside of D’s access; Lengthy detention;
Involuntarily taking suspects to stationhouse - bc
thatconvertsitto an arrest
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1. Shouldthe evidence be suppressed?
o Asarule, evidence obtainedinviolation of the 4th Ais to be excluded. Evidencethat theillegality leads to may
alsobe excluded underthe fruit of the poisonous tree doctrine.

o However, there are exceptions
= Independentsource
= |nevitablediscovery
= Attenuated
= Impeachment
= Good faith exception

e Searchesandseizuresgenerally

o Onlyappliestosearchesinthe US & territories - evenif citizens are on vacay somewhere, doesn'tapply.
Appliesonlyto ppl, not corporations.
Appliesonlytogov'taction or private action done at behest of govt - eg. Informants who govt hires
Interpretation -- search is presumptively unreasonable w/o awarrant, but an exception can apply.
Can'thave warrantless search and no exception.
Theme - how to balance privacy interests protected by the 4th and the gov'ts need for effective law enforcement
techniques

O O O O O

e Searchandseizure
o Wasitasearch? A search is whena person has a subjective and reasonable expectation of privacy. Katz.
= The D musthave subjectively expected privacy.
= Thatexpectation must have beenreasonable.
= Note:the more the gov't keeps abridging ourrights, the less and less reasonable our expectations of privacy will

become
NOT A SEARCH 7 IS A SEARCH
Openfield Curtilage

Aerial searches & surveillance Search of home

Surveillance of home thruopenwindow, | Thermalimageryiftech notinpublicuse
door anditsdirected athome

l Trash searches

. Monitoring publicbehavior

' Beeperfollowing obj TO the home . Beepertracking objIN home
. Having convo w/someone -

| Consensual monitoring

| Bank records

Penregisters/phonerecords

carnivore

Dog sniffs

Copsquishesbagintransitonly minimally . Copsquishesbagintransitexploratoraly
Fieldtesting of drugs - Urine testing

DNA swab

o Openfieldisnot a search because no REP, curtilage is a search because it's intimately tied to the home.
= Openfield, thereisnoREP, so evenifthere'ssubjexpectation, it's ntoreasonable, so no search.
= Curtilage is the space surrounding the home, where we expect the intimate household activities to extend
o Openfieldvscurtilage:
= Howclosetohome
= w/inanenclosure surroundingthe home?
= Nature of use of space, intimate, private?
= Stepstakento protectareafrom observationfrom passers by
o Note:whetherpolice had lawful access to the place orthingis still animportant factoras to whetherthere was REP
= |fofficerssneakinto curtilage tolook thru urwindows, thatissearch andits illegal bcnorightto be there. But
they can sneakinto yourneighbors curtilage and look thru ur window -- don’t have standing to challenge that.
= [tmattersif police were violating the law when searching. If the law says the police can't have access, good
indication thatthere's REP
o Aerial searches and surveillance are not a search per Ciarolo and Reilley.
= One cannotexpect privacy from helicopters and airplanes who have arightto be up there. If no rightto be up
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there, then more likely you have REP.
= (O'Connorputssome pressure on this -- how commonis the publicaccess from above? Is the publicroutinely
traveling atthat height, viathat mechanism? Would people expect ppl to be doing that?

o Ifpolice hangglide overyourhome, see drugs on urcurtilage, under Ciarolo andriley thatis nota search bc
no REP from above. But O'Connorwould argue well how commonis hanggliding at that level and by the
public?

o Surveillance of ahome via an open window or door is not a search because it's open to public
= Evenifusingbinoculars
o Usingthermalimagingis a search if it's being used to search a home, capable of seeingintimate activities, and the
technologyis still new, not in general use. Kyllo .
= The key here was tryingto protect the HOME, the mostsacred andintimate place, from gov'tintrusions.
= Arguelike Kyllointhatit'saboutthe home, argue less like Kyllo because the technology is widely in use.
= Flashlightsare widelyin use, butif used towards ahouse, they are capable of seeingintimate activities
= Powerfultelephotolensesare alsowidelyinuse, butthey are capable of seeingintimate activities esp when
directed towards the home. Probably notasearch but can argue that the home is very private and the point of
Kyllo was that the ct was afraid of any technology being used to search intimate details of the home
= Nightvisionequipmentiswidelyin use and capable of seeingintimate activities when directed towards the
home, this one seems the mostinvasive and capable of seeingintimate things.
= Facerecognition software, if widely in use, then perhaps notasearch, even though capable of seeingintimate
details
= Retinal scanningof course is capable of seeingintimate details
o Trash search is not a search because no REP at allin a person'strash. Greenwood.
o Monitoring publicactivitiesis not a search because that is open for anyone to see.
= |fcopsfollow suspectaround, listen on his phone conversations, thatis notasearch becauseit's public, so there
isnoREP.
o Tracking devices that follow the object to a home is not a search. Knotts.
o Tracking devices that monitorobject's location in a home is a search. Karo.
= Butcan use plainsurveillance
o Consensually monitored convo, where one person s recording the convo, is not a search because no REP in
something you say to another.
= Havingaconvo withsomeone, notasearch, no REP. consensually monitored callsillegalin CA.
o Lookingat bank records not a search because the bank has access to them. Shulz.
Looking at pen registers or call logs is not a search because the phone co can access them. Smith v. MD.
o Usingcarnivore to send gov't the web addresses you visit from your computeris not a search
= Anythingonline--chatrooms, Ims, emails, not asearch because no REP foranythingonline
o Dogsniffs are sui generisand are not a search, since the dogs can only smell the presence of contraband, and there
isneverREP in contraband._ll v. Caballes. If a dog can smell the presence of somethingelse, likely asearch
= Copshavetolawfullybeinaplaceto be usingthe drug dogs. Can't do an illegal seizureto sniff you. Can'thold
you longeronthe streetthan you consent to.
= Argue that80% of dollarbills have drugsonthem, andif dog alerts on them, that's unreliable and problematic.
o If cop squishes luggage in public transit, not a search unless they squeeze and grope it in exploratory manner.
= Would have different outcome post-9/11
o Fieldtesting of drugs is not a search so long as it only tests whetherthe substance is contraband or not.
= Andifthe substance spilled out, orif a private individualtook the substance out fromthe bag/ location, then the
gov'tcan testit for contraband per Jacobsen.
o Urine testingisasearch because you have a REP in your bodily fluids, and because urine testing reveals much more
intimate info
= |fpolice take aswab from yourmouth for DNA testing, that IS a search. Need spec. needs exception or ctorder
Private employersearches are not a search per the 4th A becauseit's private.
Searches done in foreign countries and usedin US prosecutionsis not a search
You DO HAVEREP in yourhome, body, car, personal belongings but not when the thingto be detected is contraband.
Note: Perhapsthisisan unfairrule since some people do not have traditional homes and live in cardboard boxes, those
are their"homes" but they are quite publicand thus they can be searched w/o even the 4th Atriggering.

O O O ©

e PCRequirement-Dwill bring mtn to suppress because of faulty warrant; lack of PC.
o PerlLv. Gates, PCis when, on the totality of the circumstances, there's a fair probability that search will result in
evidence of acrime. This considers corroboration, the informant's background and knowledge, and common sense.
= Could police corroborate substantial portion of the info?
= Howdetailedoruniqueisthetip?
= Verified predictions?
= Nature of theinformation?

o Argueyes

= YesthereisPC,thestandardis a totality, and common sense says there is PChere. The info was fairly detailed
and unique; substantial portion was corroborated; the informant has experience in tippingand is reliable. We
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alsoknow the source of the info. The infoseemsreliable.

= Whatare the odds that the person knew thatinfo, and that detailed info ended up beingright?

= Further, the info obtained forthis PCdetermination did notviolatethe 4th A because itwas not a "search."

o Argueno

= ThereisnoPC because we know relatively nothingabout the informant orthe source of herknowledge, the facts
corroborated are totallyinnocentand don’t corroborate the facts, on common sense approach, the infois not
reliable,and there's notafair probability that evidence of acrime will be found.

= Theinformantwasnotrightabouta lotof things, plusthe information he gave was rather commonplace, he
could have been guessing.

= Also, theinfowasobtainedinviolation of the 4th A because it was done during a warrantless search

o The information upon which PC rests should be relatively fresh. Unless the cops are arguing for an ongoing crime,
they must rely on facts that make it likely that the items/place sought to be searched will be there when the warrant
issues. USv. Harris.

o UnderAguilar/Spinelli, if using aninformant for PC, we want to know reliability of informantand source of his
knowledge. Also want to corroborate guilty parts of the informant's tips. Now, nolongerabsolute standard.
= Dowe know the identity of the informant? Do we know his credibility or reliability?
= Doweknow the source of the info, and how he knows what he says?
= Howreliableistheinfo? Are the facts corroborated orslightly off? Can you corroborate guilty infotoo?

o Nature of PC: PCis an objective inquiry, we don’t care about the officers' subjective beliefs. Whren.

o Notanexact science: Can arrestsomeone forwhatyou thinkis PC of a crime, butthenit turns out there wasn't PC, but
there was PCforanothercrime, the arrest is still legit. Alford.

o PCtosearchisthe same as PCto arrest

o Ifthereis PC that one of a number of people owns contraband, and the # is reasonable, cops have PC to arrest all of
them. Pringle.
= Argue whether probabilityhigh enough.
= |InPringle, Ctsaid1in3 chance that each person ownedthe drugs was sufficientto arrestall 3. Here......Onone
hand, ___ chance that the drugs belongedto D is quite high. And considering the age and likelihood that D owned
the drugs alsoleansinfavoroffinding PC. Onthe other hand, pringle said 1in 3 chance was sufficientfor PCwith
multiple suspects, and maybe the probability here istoo low.
= |fthere were 10 people inthe car, you would have to look at the probability with some common sense --isit
likely thatall the ppl arrested owned the drugs?
= The location of the drugs with respecttothe D doesn't seemto matter -- D can be up frontand the drugs inthe
back.
o Canapplyforgroup PCfor search too, but mostly comesup ingroup PCfor arrest.

Warrant Requirement - Dwill bring mtn to suppress because of faulty warrant.

o Underthe 4th A, a warrant must be based on PC, supported by affidavit, particularly describing the place to be

searched and the persons or things to be seized. Warrant must be issued by a neutral and competent magistrate.
= Mag. must be competent, butcannot be prosecutoror paid perwarrant issued - Its ok if they're a rubberstamp

o The warrantmustbe based on PC, and the magistrate decidesif thereis PCornot
The place to be searched must be described with reasonable particularity, but if there is a mistake, it's fine so long as
the mistake was honest and reasonable. MD v. Garrison. Mistakes are bound to happensince PCisn'tan absolute
standard.

o Thethingsto be seized mustalso be described with reasonable particularity. If the warrant doesn't describe this at
ALL, then the warrant invalid. Must either describe it on the warrant or incorporate the affidavit by reference that
describes the items. Groh v. Ramirez.

= Argue whetherdescribed reasonably or not

= Ordinarily, fruits, instrumentalities, and other evidence of acrime may be seized

= Computerscanbe described particularly by describing the files to be seized - must be reasonable.

= [fthereis catch-all language in a warrant, it's not fatal. "together with fruits, instrumentalities and evidence at
this time unknown" is read in context with supporting documents and read to be part of the itemsto be
seized. Andrewsenv. MD.

o Scope of asearch - Undera warrant, cops can search anywhere where there's PCthatasearch will resultin evidence of
acrime.

= Arguethatitwas reasonable ornotreasonable

o Anticipatory warrants are warrants where the affidavit states that the search will occur only if certain events take
place. Thisis OK and is treated like a normal warrant so long as there is PC -- make sure there is PCbecause not all
the events have occurred yet. US v. Grubbs.

Executing search warrants - D will bring mtn to suppress forunreasonable execution of warrant
o PerFedR CrimPro 41(e)(2)(A), awarrant is good for 10 days, and it generally must be executed duringthe day -- 6am
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to 10pm. Can search during night time with permission, usually with drug cases.

o UnderMichv. Summers, cops can use reasonable force to detain people present during search, can handcuff and
question. Muehlerv. Mena. In Mena, cops present forsearch relating to gang, and need for safety outweighed
intrusion on person.

= |nMena, held herfor 2-3 hrs, handcuffed her, asked her questions about herimmigrant status.
= Argue whetherit'sreasonablehere.
Canonlysearch the place where it's reasonable to find the evidence you desire.
o Absentexigent circumstances, officers must knock and announce their presence before entering unless exigent
circumstances or if K&A would be futile for fear of safety or destruction of evidence. No perse exceptns allowed.
= Evenif K&Aisviolated, mtntosuppressdenied.
= Whydidn'tthe cops K&A here? Was it unreasonable?
o Ifthereis a mistake in executing the warrant, its OK so long as mistake is honestand reasonable. MD v. Garrison
= Reasonable mistakes are based on the circumstances, officers really truly thought they were in the right place but
there was some mistake.
= There hasto be some room for mistakes because PCis notan absolute standard.
o Copscan use reasonable force while executing warrant. Battering rams and stun grenades perhaps not reasonable in
some circumstances, but if the cops had a warrant, entry was authorized, the entry was reasonable. Kip Jones.
= Ononehand, the use of batswas unreasonable
= Ontheotherhand, theydidn'tuse stun grenadesand batteringrams, and so it's less severe than Kip Jones, thus
perhaps more reasonable
o ltviolatesthe 4th A to have mediaride alongs that do not have a lawful function. Wilsonv. Lane.
= Butwhenthe mediaisservingafunction -- like videotaping searches to ensure compliance and reasonableness
and accountability, thenthat doesn't violate 4th. Can't be justforfun.
= Argue whetherlegitassistance ornot.

o Copscan do a sneakand peeksearch, where they search when you are away and they don’t even have to leave you a

copy of the warrant.

Warrant Exceptions - D will bring mtn to suppress for unreasonable and warrantless search
o SlAallowssearch of an arrestee's person and grab area when there is a lawful arrest. The grab area includes the
person and areas immediately w/in reach of an arrestee from which he might gain possession of a weapon or destroy
evidence. Chimel.
= There mustbe alawful arrest. Anarrestw/PC needed - with or without warrant. Warrant is not needed when
copsarrestin publicif felonyandif misdo where cop witnessed the crime.
= Canarrestfor minorcrimesandstill doan SIA
= The search mustbe of the grab area.
o Ifarrestin home, grab areaincludesthe person's body and everythingin the room. Chimel.
¢ Recallthatyoualways need awarrant to arrestsomeone inahome, unless exigent circor consent.
o Ifarrestin or near car, can search passenger compartment of the car (underseats, glove box) and any
containers therein when lawful arrest if the arrestee is unsecured and w/in reach of the car. Gant.
o Canalso search car if cops have reason to believe (argue RS, argue thisis sth difft) that evidence of the
crime of arrest isin the car. Scalia - Gant.
¢ Scalia'sapproachdidn't mention whetherappliesto trunk, likely not.
¢ |Ifarrestfor trafficviolation, Scalia's rule prob wont work bc no otherevidence likelyin car.
o Ifarreston street, nowarrant needed, and can do SIA of person and grab area containers orbelongings
o CASupreme Courtconsidersaphone justlike another"container" thatcan beingrab area, seized, and
searched.
= Canargue post Gant, if the rationale of SIA doesn'tapply, perhaps we shouldn'tallow searches of really faraway
cabinetsthatthe suspectwouldn’t'evenreach. Gant doesn'tonits face limit the application of SIAin the home
butit might prove persuasive.
= Onceyousearchsomethingw/in grab area, find something, that may give you PCto do a full-blown search of the
entire house or carincluding the trunk.
= WhendoingSIA, canseize anythingin plainsight.

o Forprotective sweeps, police can do a cursory look in other areas around the home duringan arrest or other
encounterso long as there is a reasonable suspicion - articulable reason - that someone mightbe lurking, or that
there is otherwise dangerat the scene.

= Oftenariseswhenarrestinsomeone'shome, and do a protective sweep forotherpersons likely present

= Canalsoapplyto cursory searches of bombsor weapons.

= ThisisNOTa full search. Can'topen drawers.

= Reasonable suspicion can be based on furtive behavior - start acting nervous, notlookingyouin the eyes,
sweating, lookingaround. If hearvoice orknow that guy hasa roommate.

= |fcopshave reasonto believe someone else mightbe livingthereorif there are more than one cars outside

o Hot pursuitis when cops have PC that D committed the crime, and they are pursuing/ chasing him on his tail, and
there is an immediate threat and no time to get a warrant. Warden v. Hayden.
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= Canchase someonetohishome, noneedfora warrant.

= Canchase D to himhome, arrestw/o warrant, conduct SIA, do a full blown search via hot pursuit,anddo a
protective sweep.

= Absenthot pursuit, need arrest warrant to arrest in home. Payton v. NY.

= Twodaysistoo longto argue that you're still chasinga guy. Patyonv. NY.

If cops are lawfullyin a place, they can seize evidence of acrime or contraband in plain view whose contraband
nature is immediately apparent. Cannot manipulate objects to see evidentiary value. Az v. Hicks.
= The officers must be lawfullypresent. Hot pursuit, warrant?
= Theincriminating character of the contraband must be immediatelyapparent.
o Cops, if not sure, cannot manipulate objectstosee if they are contraband orevidence
o MARIJUANAin CA-D will argue marijuanain CAislegal and thus the contraband nature notimmediately
apparent
o "Clumsy" cops - argue ok because accident; argue not OK because intentionally manipulating.
o No'"inadvertence" requirement - the cops can go and expectto find the contraband there, doesn't need to
be accidental. Horton.

Cops can also seize contraband if its contraband nature is plain to the touch and the cop has PC to believeiit's
contraband. Minn v. Dickerson.
= Gov'twouldargue that they could lawfully seize the contraband during the patdown becausethe cop felt the
objectandit was plainly contraband to the touch, without havingto manipulate it.
= Veryeasytoargue the cop didn'tknow what it was w/o manipulatingit -- especially drugs.
o Little gun-D would argue that there is no way that the cop knew the contraband's nature plainly by the
touch -- he must have manipulateditandfeltit exploratoringly.
= Thiswouldonlyreally come up when cops do a patdown pursuantto a terry stop. If the cop, from the outside,
feelsagun, and make outits identity immediately, then can seize it based on plain touch.

Underthe automobile exception, cops are permitted to search a car if they have PC to believe thatthere is
contraband or evidence of any crime in the car. This includes the passenger compartment and the trunk, and
containers therein. Carroll.
= Therationale of the exceptionisthatcarsare inherently mobileand they have reduced expectations of privacy.
= Thisrule appliesto motorhomes, autos nolongermobile, parked cars.

o Copscan observe adrugs for sex scheme in motorhome, then do a full search of the motorhome w/ PC, no
warrant. Carney.

o Evenifthe carisnot at all mobile -- parked in yow yard, car without wheels -- this exception stillapplies.

¢ c/a-arguesince thisisn'tlike a runningcar, it's completely stationary, and its easy for cops to get a
warrant.
¢ Canmaybe argue a car inlots of piecesisn'tan automobile forthe purpose of thisrule andit'snot a
car underthis exception.
= Aslong as thereis PC that there's contraband somewhere in car, evenif it's limited to a particular container
only, can do search of entire car, including containers inside the car. Acevedo.

O c¢/a-Argue the rationale doesn'tapply to containers -- the caris mobile, yes, but the containeris not, soyou

cantakeit, geta warrant, thensearch.
= Includes passenger's property too, thatis treated justlike a containerinthe car.

o Passengerwill havestandingto challenge search of their purse, property, but not challenge search of the
car.

O Eg.Copsstop car. They have PC that the car contains drugs bc of lots of otherinfo. Drugs found in back seat
of car. Two pplinside. Cops also go through passenger's purse, find a gram of coke -- then they arrest both
of them. Lawful search perthe auto exception. Passenger will have standingto challenge the search of her
purse, but notthe search of the car itself.

= There are a million ways to search an automobile
e Warrantsearches
e Automobileexception
e Searchincidenttoarrest
¢ Inventorysearches - if you have an illegal SIA or auto search, and a subsequent inventory search, argue ER
then argue inevitable discovery.
e Consentsearches
¢ Bordercrossings
e Checkpoints

Awarrantless search of a car or a person during a routine inventory search done according to policy is lawful. These
searches are notforlaw enforcement purposes; they are for officer safety and for safekeeping personal property.
= |stherea policy?
o Ifthereisno policy, the searchis unlawful w/o awarrant
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o Cannothave any police discretion when deciding to search. Inventory searches are specialneeds searches.
= |Isitroutine? Do itto every car/ personthatcomesin?

o Nosuspicionis needed fora boarder search if it's routine. Flores Montano.
= Thisisaspecial needssearch whichisnotforlaw enforcement purposes, but ratherto safeguard our nationand
borders.
= First,itmustbe a border. Borders are fixed onesandint'l airports and train stations
= Next,itmustberoutine.
o Asearchis routineifit'srelatively notinvasive, somewhat shortin duration, search of things not persons,
and happens frequently.
O Removingagastankfrom a car isroutine, Flores-Montano
¢ Took1-2 hours, took off gas tank
¢ Usedstatistics to prove routine because drug smugglers often put drugs in gas tank.
Removingcardoor panelsisroutine, Hernandes.
Slashingaspare tireisroutine is routine, Cortez-Rocha.
Afterthose searches, can put back togetherand drive off. Doesn'timpair essential functioning of the car.
NOTroutineifit's especially longin duration, invasive, searches persons, and the searches don’thappen
frequently.
= Searchinglaptops per Arnold is said to be just like a containersearch at border, if routine, no susp
= Removingartificial limbs atairport?
= |froutine, nosuspicion needed
= |fnotroutine, needRS.

O o0ooaod

o Checkpoints are lawful seizures that require no suspicion if the primary purpose is not for law enforcement. Stiz. This
isa special needs search, notforlaw enforcement purposes, but for: Safety (sobriety checkpoints), search for
witnesses, to search forterrorists, and to search for missing children, NO suspicion needed to stop acar.

= Here, gov'twill argue is a lawful special needs search for checkpoints because the primary purposeis not
law enforcement but safety, and the degree of intrusion is minimal because it’s amomentary stop. Balance favors
gov't

= Dwill argue thatthe primary purpose isto search forevidence of acrime (drug checkpoints where stop carand
look forevidence to prosecute that person), and that requires some suspicion. Edmond. If stop carto see if there
are drugsinside, not ok, butif stop to see if the personis ON drugs, that's OK.

o Whenaperson consents to police search, or questioning, the search/questioningis "reasonable" solongas consent
was voluntarily given and the search/questioning was within the scope of that consent. Scheckloth
= Consentmustbe voluntarily given, determined by a totality of the circumstances, looking at whether:

0 Theywere told of theirrightto refuse (though notrequired); time of day; location; whetherin custody;
show of gun; use of violence; tone of voice; heldincommunicado; how invasive the search was; the age and
gender of suspect; impairment, intelligence, intoxication; language barrier; number of requests; prior
arrests; what part of town suspectis from.

O The factthat the cops say, eitheryou consent, or we will hold you for 2.5 hrs to geta warrant, does not
make consentinvoluntary. Those are just options.

= Wasthe personauthorizedto consent?

0 The suspect himself can consent, and a third party can consent if authorized, with actual or apparent
authority. Apparent authority exists if a cop would reasonably believe that person had authority to
consent. Randolph.

¢ Usually co-occupants, spouses, sometimes child for parent (if old enoughto do so).
¢ Llikelynotreasonable foracopto thinkthe landlord had authority to consenton D's behalf.

o Ifthe suspect is physically present, and a third party consents but the suspectis physically presentand
OBJECTS to the search, the wishes of the suspect must be honored. Randolph.

¢ Here, Dwas physically presentand objected...
= Dwouldargue that the search was beyond the scope of the consentgiven

O Dsaid "ok sure"to whetherthe cops could do a "quicksearch" and the cops' subsequent search was
outside the scope of the consent given. Cantor.

0 Argue whetherthe search was reasonably w/inthe consentgiven ornot

= Note:whenitcomesdowntoit, the exact wordingof the consentgivenis police word againstD's

o Nosuspicion needed tosearch a parolee, need only know that the personis on parole. Samson. For probationers,
need RS to search theirhouse or belongings. Knights.
= Thisisaspecial needssearchandthe gov'tinterestinrehabbing parolees/probationers and protectsociety versus
theiralready diminished privacy rights weighs in favor of gov't search.
= Tosearch an ordinary citizen, need PC
= Tosearch a probationer, need RS
= Tosearch a parolee, need nosuspicionatall
= Tosearch someoneinjail, nosuspicionatall
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o Administrative searches are searches conducted by a gov't arm for the purpose of health/safety inspections done
under a regulatory scheme. These are lawful so long as there is a reasonable administrative scheme that provides
notice and limits discretion. Camara.

= Cangetadministrative warrants but PCis not needed

= Thisisaspecial needssearch whichisdone for health and safety reasons, for compliance with housing code, etc.
notforlaw enforcement purposes.

0 Againbalance gov't needs versus degree of intrusion; if unduly intrusive, argue not reasonable.

= Statutory scheme mustsay "xisto be inspected monthly for compliance'or'inspections without notice", should
also limit discretion of the individual inspectors. Should also have takeninto acct the way the inspections are to
be conducted, what the publicinterestis, and how it balances the intrusion.

= Anadminscheme may be lawful, andif they see contraband in plain sight, they can tell the cops and the cops can
seizeit.

= Administrative searches of businessesis lawful if the businessis a closely regulated business and there is
substantial gov'tinterest, inspections are necessary, and there is an adequate statutory scheme that provides
notice and limits discretion. NY v. Burger.

o Acloselyregulated businessisabusiness where you know you have to getalicense and you will be
routinelyinspected bcit'sa business that could potentially harm the public. Pawn shops, tow yards, salons,
gunshops, liquorstores, etc. This signals that they have diminished REP bcthey're closely reg.

O Substgov'tinterestin health/safety/ protecting ppl

Inspections necessary to make sure they are keepingtabson____.

o Notice meansthe scheme mustsay "you will be searched twice amonth" or"searches w/o notice." "Search
onregularbasis"is notenough

o Ithas to limitdiscretion, can'thave any discretion leftto the inspector.

]

= Canarguethat the search isbeyondthe scope of the admin search
= Lawenforcementofficers can be doingadministrative searches, on one had they're doingit foradmin purposes,
onthe otherhand, it's really aninvestigatory law enforce purpose.

o Drug testingis a special needs exception to the warrant requirementbecause, undera balance, the gov'tinterestin
health/safety prevails over a privacy intrusion. Skinner, Von Raab.
= The purpose of these searchesisn'tto obtain evidence of acrime, it's to ensure health and safety of ppl. Special
need forrail workers to be off drugs, special need for customs officials who handle guns to be off drugs.
= Butthereisno special needtoensure that politicians are drug-free

o School officials can search a student's backpack based on RS only because children have less 4th A rights in schools.
This is not to find evidence of crime, but to safeguard children. TLO.

o Suspicionless random drugtestingin schools is constitutional as applied to students participating in extracurricular
activities. Earls. School drugtestingis a special needs search, not forlaw enforcement purposes, but for the health and
safety of children and keeping them off of drugs. This exception to the warrant requirement balances the gov't need for
safety of children versus the privacy intrusion and degree of intrusiveness in the search process. Balance favors
school/govt.

= Thefarthestthe Cthas gone with thisisin Earls, permittingrandom drug testing to every student participatingin
extracurricularactivities.
= |sthereaspecial need?
o Thedrugproblemisn'tespecially bad here.
O c/a-drugsare bad!! Preventingdrug use by school children will help prevent things like drug overdose. All
drug prevention implicates safety, thus high gov'tinterestat preventing
= Doesitoutweigh students privacy interests?
O PerTLO we know thatstudents have diminished privacy rights at school
= |sthetestingtechnique undulyintrusive?
o InEarls, the pee testis not veryintrusive - faculty is outside the closed restroom.
o Vernonia-watched males pee from behind; forfemales, monitored outside the stall.
= Balance favors the school

o Fornon-randomdrugtesting, when the school pinpoints a certain studentand tests, need RS.

o Formore invasive searches of children, like strip searches, need PC or RS + a really dangerous drug. Safford.

o If primary purpose of the drug testingis law enforcement, it's not constitutional. Ferguson. Can't test pregnant
women fordrugs w/o susp and then use the results of those tests to prosecute them for doing crack while pregs.

o Special needs searches of gov't employees are constitutional. Quon. When the gov't wants to audit cell phone use for
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economicreasons; orforsafety - check all the gunsin ppl's lockers for safety.
= Ctdidn'tdeal withtheissue of whethergov'treading cell messagesissearch bcREP - just said we assumed.

o Special needssearches are searches done foradministrative, health and safety purposes, not forlaw enforcement
purposes. Some examples are to reduce drug use, keep drunk drivers off the streets. In these instances, thereisa
special gov't need balanced with diminished privacy right or minimal intrusion.

" |nventory

= Bordersearches

= Checkpoints

= ProbationandParole searches

= Administrative searches

= School searches

= Drugtesting

= Checkpoints nearairports?

= SARStesting?

= HIVtesting?

= Searchesinsubwaysandtrains?
O Special needvs. diminished privacy or minimal intrusion?

o Asearch done under exigent circumstances with PC that the crime occurred, no warrant is needed.

= Forhot pursuit, the cops must be following a perp on theirtail, with PCthat the perp did the crime, and must
be no time to get a warrant, crime must be sufficiently serious, and purpose of chasing must be to protect
othersor preserve evidence (otherthan blood-alcohol).

= Underexigentcircumstances, officers can enterhome in order to protect life & property so longas thereis PC
that criminal activity was going on. Brigham Cityv. Stewart.

o If copswitnessafightbreak outin someone'shome, they can enter. If they see drugs lyingaround, they can
seize those too.

o Underthe community caretaking exception, if there is RS that someone is in danger or needs help, cops can enterto
help orsave lives. The purpose of this warrant exceptionisto allow cops to help ppl, notto uncoverevidence or
apprehend crime.

= Wasthe cop's belief reasonable? Have to be careful in applying this exception, cops can always say they help
o Canalwayssay, in my experience, | smelled burning flesh.
= Lookto outward signs of distress; Does the location signal that he needs aid? Dangerto anyone else?

Seizuresand Arrests
o Wasitaseizure?
= Aperson isseized w/in the meaning of the 4th A when, in view of all the circumstances, a reasonable person
would have believed he was not free to leave. United States v. Mendenhall

O Examples of circumstances that mightindicate aseizure, even where the person did notattemptto leave,
would be the threatening presence of several officers, the display of aweapon by an officer, some physical
touching of the person of the citizen, asking forID and not givingit back, or the use of language or tone of
voice indicating that compliance with the officer's request might be compelled.

o Seizureissome form of physical restraint; Police chases are not seizures untilthey stop you and show you
some physical force. Hodari.

= Anarrestis whenthe cops have PC that a crime occurred, and a reasonable person would not feel free to leave,
butis more that a temporary detention. Look to factorslike, show of force, length of detention, handcuffs, told
you're underarrest, taken to station, fingerprinting? Temp detention can turninto an arrest.

o Arrests can be made for any crime including misdos, non jailable offenses, and crimes only punishable by
fine. Can even be arrested for offense for which state law does not authorize arrest if committed in
presence of officer. Atwater.

O Arrestwarrants are generally required, but not required when arrest is in public for a felony or for a
misdo that the officerwitnessed. Canalso arrest in publicw/o warrant for felony officer didn't witness.

O Arrests warrants are needed forarrestsina home unless exigent circumstances or consent.

o Canuse force duringarrestbut onlyifit's reasonable, consider seriousness of crime and totality.

= Within48 hrs of an arrest, must give you a Gersteinreview. Ajudge hastolook and see whetherthere was PCfor
the arrestw/in 48 hrs of yourarrest. Ex parte process. Thisisa check on police discretion forarrests.

o Consensual encounters are not seizures. By definition, areasonable person would feel free to leave. Considerthe
above factors and whether, on the whole, the person could have feltfree to leave.
= Mendenhall was aconsensual encounter because they gave herback herID; can ask someone onthe streeta
questionand thatisn'ta seizure and no susp needed; cops can come onto bus and ask you question, aslongas
they're not blocking yourway, that's nota seizure.
= Argue consensual:onone hand, it wasn'ta seizure because she was free to go, there was no show of force,
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seems like no compellingtone of voice, she was able to justleave just like the bus case, where she could have left
whenthe doorsopened, and the cops didn’t have herbelongings so she could have left, justlike Mendenhall.

= Argueseizure: Onthe otherhand, we know that she wanted to leave but couldn't, she wasina movingvehicle,
the cops were blocking eitherside of herand the exits, though they didn't use force their mere presence was very
intimidating, they asked herrepeatedly, and in addition, this was ayounggirl, not educated, Af-Am, and though
the standardis an objective one, it's somethingto consider.

o ForTerry stops, an officer may conduct a brief, investigatory stop when the officer has a reasonable, articulable
suspicion (RS) that criminal activity is afoot, and RS of danger to pat them down for weapons. Terry.

= |fseetwoguysdoingfishystuff upand downthe street, thatis enoughto stop them and ask themgs.

= Canstopyou, ask youwhats up, pat your outerclothing[if feel gun, canseizeit, thenarrestyou, then do SIA], can
searchyour purse, backpack w/in grab area, can ask you do ID yourself, canlook inside area of car w/in grab area,
cando a protective sweep, can handcuff you temporarily.

= Canask you to ID yourself because this is reas. related to purpose of Terry stops, to see if crime is afoot. Hiibel.

= Canlookinside areaof car that isaccessible to D; can do a protective sweep of yourhouse; can handcuffyou
temporarily.

o RSis determined by a totality of the cir, and officers can draw upon own experience, training, inferences, and
deductions. Arvizu. Unnatural and strange conduct of the drivers, location of car, common sense and experience.
= RSputstremendousdiscretioninhands of cops - racial profiling
= RSislesserstandardthanPCsoit'seasiertomeet.
= Aninformant'stip, even w/o knowingabout the informant or source of his knowledge is enough for RS so long
asthere is corroboration. But the tip must be reliable and sufficiently specific. Flv.JL . [there will b black guy at
bus stop w/plaid shirt - notenough for RS] but [guy will leave apt with attache, go to motel...if partly right, RS]
= Canuse suspect's flight as part of a totality approach to find RS to stop a person temporarily. Il v. Wardlow
o Considerlocation, whether high crime area, unprovoked flight, timing, common sense. if Dflees once sees
cops, just like Wardlow, enough for RS.
= Canuse known profiles, like drug courier profiles, as part of totality approach to find RS to stop a person
temporarily. Sokolow.
o If paidticketin cash, no luggage, flew source city stayed 48 hrs, nervous, race can be factor. LV luggage.

o Forwiretapping, thisis a search, and cops must get a special Title Ill warrant to conduct. Need to go to fed. Court and
say that we've tried all traditional ways to investigate, and this is a serious crime, we need to wiretap.

Standing
o The person bringing the mtn to suppress must have standing to challenge the action. As a rule, only people whose 4A
rights are violated may have standing.
= Forstanding to challenge search of a car, only owners and drivers can challenge illegal search, not passengers.
Rakas.
o If copssearch pursesorcontainersinside car....
¢ Driverofcarstill hasstanding becthat's an illegal search of thingsfoundin car, evenifin purse
¢ Passengerhasstandingto challenge search of own purse because she has REP, evnif cntrabd found
O Butif cops search car and find a gun underseat...
¢ Onlydrivercanchallenge. Passengercan'targue that the gun belongedtome, lhad REP in it. No REP
incontrabandinitself. Butifit'sinthe purse, thenyoucan say | had REP in my purse as such.
o If copssearch purseinside car, find drugs, and arrestall three people
¢ Like Pringle, if PCthat one person ownsit, if probability high enough, can arrestall ppl
¢ Butonlyownerof purse and owner of car have standingto challenge, not the third guy who was
charged b/cof the drugs.
¢ Shecantry to argue the purse belonged to her -- | bought her that purse, 1 always carry my stuff
inthere. She can also try substantively to argue the drugs weren't hers.

o If copssearch car and find documentsincriminating X, X doesn't have standing to challenge that search.

= Forstanding to challenge seizure of a car, passengers and drivers have standing to challenge the seizure, and
subsequent search of SELF. Brendlin.

= Forstanding to challenge search of the home, only an owner or lessee of a home will have standingto
challenge search of the home.

o Commercial visitors who stay for a short while with not much relationship to the place do not have
standing to challenge a search of the home. Minnv. Carter.

O Butaguestwhohas some personal relation to the home, and stays forsome time, and has a relationship
with the owner/lessee has some REP and thus would have standing to challenge search of the home.

o Argue like Carter: D only there forshort period of time, only there for commercial purposes, doesn't have
significanttiestothe place orany REP there. He doesn't make this his own place, he doesn'tsleep there,
doesn'tkeep his stuffthere. He shouldn't reap benefit of ER.

o Argue unlike Carter: on the otherhand, thisisnot commercial in nature like Carter, there was some
connection to the place and the owner, though visits short, they were frequent, this establishes strong REP
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forstanding purposes.

e ExclusionaryRule
o Material obtained in violation of the constitution cannot be introduced at trial against a crim D. However, there are
numerous exceptions.
o Canalwaysargue like, in Hudson v. Mich, applyingthe ER istoo costlyinrelationtoits deterrence.
= Thenargue thatif ER appliestoo broadly, we will make PCstandard more lenient too.

o Ifevidence obtained was discovered thru an independent, lawful source, then ER doesn'tapply even though there's
someillegality. Murray v. US. Gov't must prove independent by a preponderance.

= Gov'twillargue theillegality had no effect on them obtaininga warrantand having PC, none of it was tainted. We
had lots of facts, we were goingto get the warrant based on those facts. It was as independent asit needed to be.
We were acting good because we were getting a warrant, thisis desirable conduct. And on balance, the cost of
excludingthe evidence istoo costlyin light of the small illegality.

= Dwouldargue that the police were influenced to get the warrant by the illegal behavior, and ER should apply.
They wouldn't have gotten the warrant had they not seen the stuffillegally. Dwould also argue that the illegality
may not have been used directly forthe warrant, butit influenced the way the officers recalled the surveillance,
and the facts -- they may have had lots of facts but they didn'tsee how itall added up until the illegal entry.
Encourages confirmatory searches to make sure theirfacts are correct before getting warrant.

o Ifthe evidence obtained was discovered thru illegal means, butit would have been discovered inevitably thrulegal
means, thenthe ER doesn't apply. Cannot argue however, we would have gotten a warrant eventually. Nix.
= |fthere were mechsin place tofindthe evidence, orif othercircs where evwould have been discovered

o Evidence obtained afteran illegal search/seizure will not be excluded if the link to the illegality is too attenuated.
Wong Sun; Brown v. IL

= Thiswould come up whenthere'sanillegal search orseizure (eg. lllegal arrest) that led to many statements and
confessions.

= Factorsto considerare:isthere a coercive atmosphere? Type of police misconduct? Spontaneity of statements?
Mirandarights? where isthe statementgiven? Intervening cirs? Flagrancy of misconduct? D's actionsin returning
to provide statement.

= Gov'twouldargue that the evidence is sufficiently separate fromthe illegality. Yes, she wasiillegally arrested and
made astatement during thattime, and that should be excluded. But the subsequent statement was sufficiently
separate, there were intervening circumstances, she volunteered the information to the cops. She was distant
enough fromtheillegality, spoke to heratty,

= Dwouldargueit wasall one act that keptgoing, there'sstill need forthe deterrent, and just giving Mirandarights
doesn't automatically dissipate the taint, Dwould also argue she felt coerced bcshe felt threatened by the police
anditwasn't voluntary, she still felt coerced.

o Ifpolicerelyin good faith on afacially valid warrant, even tho it's later found to lack PC, evidence obtained asa
result will not be excluded. Leon

= Evenifthere'sahuge defectonthe face of the warrant - the "itemsto be seized" justsays "contraband," if the
cops rely onthe warrant in objective good faith, the results from the search are not excludable. Sheppard.

= |fthe copsdo an administrative search based on astatutory scheme that's laterruled uncons't, if copsrelied oniit
ingood faith, the evidence is not excludable.

= |fthereisa clerical errorfrom court personnel, and copsrelyin good faith onit, notexcludable.

= Gov'twouldargue the cops relied in objective good faith, so there is no conduct to deter. There wasa warrant,
andthat's good! The mistake was the magistrates, notthe cops', and the ER isn't designed to deter magistrates'
mistakes.

= Dwouldargue that should apply the ER to ensure that cops make sure theirwarrants are legit. This GF exception
really swallows the ER completely -- basically gives cops NO incentive to followthe constitution.

= When copsrelyin good faith on negligently maintained data website, ensuing search/seizure w/o warrant is
notexcluded. But if the data was reckless, intentional or systematically wrong, ER applies. Herring.

O Further, evidence illegally obtained is still admissible forimpeachment purposes.
o Evidence obtainedillegally is admissiblein other proceedings like GJ, civil proceedings, sentencing, parole / probation
revocation, etc. because cost of exclusionistoo high

o Atasuppression hearing, if there wasawarrant, it'sthe D's burden to prove it was invalid -- lacked PC, was false, or
itemsto be seized not specific, etc.

o Ifthere wasnowarrant, gov't has burden of proving an exception applies.

o Thenthe judge decides on suppression motions.

o IfDwinsonamtn to suppress, gov'tcan appeal that pretrial mtn, no double jeopardy attaches
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Miranda Short Outline
o Approach

Did D make a statement that prosecution wants to use against him?

4th A - was it consensual monitoring?

Was the confession voluntary under the 5th and 14th A. due process?
Wasthe D's will overborne?

Was Miranda properly given? -give rts correctly? Invoke or waive?
Exception apply?

Was there rt to counsel underthe 6th A.?

Prosecution willwanttouse ___ against D, and D will move to suppressitonthe groundsthat it isinvoluntary, violated
Miranda, and violated the rt to counsel.

o Due processrequires that a statement be voluntary in order to use it against a criminal D. If a statement is
involuntary, itis inadmissible forall purposes, evenimpeachment, because it'sinherently unreliable. Voluntariness is
determined by a totality approach, considering factors to determine whether D's will was overborne. A statement is
typically involuntaryin the extreme cases -- where violence or credible threats of violence were used.

= Wasthere use of physical force?
= Credible threats of force?
= longinterrogation, deprivation of human needs?
= Wasthereintense psychological pressure?
= Deceptionis OK
o Dwouldargue that the cops deceived himwhen they lied and told him hisaccomplice confessed and
pointed the fingerat D. Gov't would argue that that is not sufficient coercion, deceptionis Ok.
= Whatwas the age, level of sophistication, and mental condition of the suspect?

o Here gov'twould argue that the statement was voluntary because there was no real physical force orthreats of force,
the interrogation wasn't unreasonably long, D was able to use the restroom, etc, there wasn't overwhelming psych
pressure. Cops deceived but that's not sufficient.

o Dwouldargue that the interrogation was very lengthy, she was surrounded by officers and threatened by them, she
wasn'table tosleep, there was intense psychological pressure.

o Onthe whole, seems like this was aninvoluntary/voluntary statement...

D will argue the statementviolated Miranda. Under the 5th A, the gov'tgenerally cannot use a statement made during
custodial interrogation in violation of Miranda against that criminal D.

o The statement must have been made during custodial interrogation. Custodial means that a reasonable person
(objective standard) would not feel free to leave while questioned. This considers: whether Dis physically free to
leave; whether he was underarrest; whether use of force or show of guns; whether D initiated the contact; whether D
wasinformed he was free to leave; the atmosphere of questioning, if oppressive; and when placed underarrest.

= Gov'twouldargue thiswas not custodial - D drove himself there, knew he could leave, wasn't any use of violence
orshowingof guns, the atmosphere of questioning meant that D must have feltfree to leave butdidn’t.

= Dwouldargue that this was custodial - he did notfeel free toleave, he wasn'ttold he was free to leave, the
atmosphere was very coercive, the location was very oppressive.

= The custodial ruleis objective and doesn't really consider age of asuspect, forthe sake of administerability and
foruniform application

= Asarule, terry stopsare notcustodial unless they become more coercive and police start questioning D because
they know they will prosecute him. Berkemer.

o Interrogationis when cops exercise express questioning or say words / actions that are reasonably likely to elicitan
incriminating response from the suspect. Innis.

= Gov'targthisis morelike Innisbecause it's more off hand questioning, completely casual conversation.

= Darg, cops were doingitto elicitaresponse, itwasn'tjust made casually soits more likely interrogation

= "You'dbetterconfess"is words reasonably likely to elicitanincriminating response. "If Iwere D, | would tell us
where the doughishidden"

= |f D blurtssomethingout, not Mirandaviolation because he wasn't being "Interrogated"

= Itis not interrogation for a D to be questioned by a third party; Miranda only applies when the subject is aware
that he is speaking to a law enforcement officer, because then there is police coercion. Il v. Perkins.

O Gov'tinformants, D's wife, anyone. Doesn't create "police dominated environment"

o Dwouldargue, eventhough | was questioned by an undercoverinformantin myjail cell, it was still very
coercive because I thought he was a convicted murderer, and plus, he was asking me questions at the
behest of the govt. thatis quite coercive.

o Ifyouseean undercoverinformant, youtalk about how Mirandanotrequired, and then talk about how it
violatesthe 6th Ato be questioned by him, post-formal charges, w/o atty present.

o Thegov'tviolated Miranda's absolute prerequisite to custodial interrogation. The gov't must advise the D of four

distinctrights: the right to remain silent; that anything he says can be used against him; he has the right to have
counsel present before and during interrogation; and if he can't afford counsel, one will be appointed for him.
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= These warnings must be given forany crime, even minorcrimes.
= Mustbegivenevenifthe D insiststhat he knows already.
= The officerscangive the warningsin theirownwordssolongas they getthe "essence" of the fourrights. There is
no talismanicincantation required. Prysock, Doody
o Dwouldargue theyweren'tgiven properly because he didn't understand them, they weren't clear, and he
can'tinvoke hisrightsif he doesn’tknow whatthey are.

Did D invoke or waive? Per Berghuis, D must clearly and unequivocally invoke the right to remain silent. Staying
silentis not enough. Per Davis, D must clearly and unequivocallyinvoke the right to counsel.
= Dwouldargue heinvoked hisrighttoremainsilent/ counsel because [he was unequivocal aboutiit.. He remained
silent.. Etc.]
= Gov'twouldargue D did not invoke hisrightto remain silent/ counsel because he must have used the magic
words, "l wish toremainsilent," or "l want my lawyer." [maybe | should have my lawyer...orif you charge me |
wanttotalk to a publicdefenderis notenough]
= Thengov'twouldargue he waived thatright.

Underthe 5th A, waiver must be knowing, intelligent, and voluntary. It can be written, verbal, or implicit. An implicit
waiveris viewed on the totality, and when the D starts speaking after he is advised of his rights. Berghuis.
= Gov'twouldargue D waived his right to remain silent/counsel by speaking, or that on the totality, D's conduct
suggested that he knew hisrights and voluntarily and intelligently waived them.
O Gov'twouldsaythisisjust like Berghuis, Dsatsilentfor2 hrs 45m and his finally answering was waiver.
= Dwouldargue waivernotvoluntary because he didn't speak to waive hisright. His conduct suggested that he
wanted to exercise his right to remain silent/counsel. [Dwould also argue that his speaking did notatall signal he
wanted to waive -- he just said he wanted to use the bathroom.]
o Dwouldargue wellsittingsilentfor5hrs doesimplyinvoking rtto remainsilent
= Implied waiverislike, "l will talk to you butI'm notsigning any form" - Butler.
= Gov'twouldargue that waiverisstill voluntary evenif Disn't told his atty was waiting outside. Burbine.
= Waiverisalsostill voluntary if Dis not advised of charges against him.

Thenthe gov'twould argue, evenif he invoked the right atfirst, he then subsequently waived it.
= PerMosely, once D has invoked his right to remain silent, police must "scrupulously honor" it, but it doesn't
last forever. Police can come back and requestion solong as there was a sufficient break, fresh warnings,
different questions, different officers, good faith.

O Gov'twouldargue that they scru honored thisinvocation because they had a2 hr break, fresh Miranda
warnings, difft questions justlikein Mosely ...thusitseemslike the cops weren't trying to overcome the
invocation, just that they wanted to requestion him. So the second stmt should be admissible.

O Dwouldargue that the break was shorterthan 2hrs, the questions were basically about the same thing,
they were referringback to the prior questions, they were doing this to overcome D's assertion of hisrt. So
the second stmtshould be suppressed becauseviolated Mosely.

= PerEdwards and Shatzer, once D invokes his right to counsel under the 5th A, only D can re-initiate questioning
unlessthere is a 14-day break in custody.

O Gov'twouldargue there was a breakin custody fromthe case D was beinginterrogated on because....[out
on bail, back to prison cellif Disan inmate, etc].

0 Dwouldargue that the break wasn't sufficientbecause . [orD could argue that eventhoughhe'san
inmate, itwasn'tabreak from the "coercion" because he livesin a prison and everything he doesis
controlled by law enforcement]. The pointis to take abreak and reboot.

o Eitherside could alsoargue, ifintheirfavor, thatthe 14 daysis an arbitrary number.

= Also, Ddoesn'twaive hisrightto counsel if he meetsand confers with his atty, Edwards and Shatzer rule still
applies. [ie.youinvokertto counsel, talk to youratty a few times, then the cops are like, OK now we can question
you without uratty. Nope]

As a result, statements made during custodial interrogation in violation of Miranda are excludable, but admissible for
impeachment purposes.
= However, withesses found as a result of an unmriandized statement are still admissible. Mich v. Tucker
= Physical evidence found as a result of illegally obtained un-Mirandized statementis still admissible. Patane.
= Asubsequent mirandized statementis still admissible if it's not a continuation of the unmirandized statement.
Elstad. But exclude if it's an attempt to deliberately evade Mirandaand no curative steps taken. Kennedy,
Seibert.

o Todetermineifadmissibleunder Elstad, consider: whethersame person doing the subsequent questioning:
the amount of time elapsed between the two confessions; whethersame location; whether sufficient
break; whetherreferring back to statements made; whetherfresh Miranda warnings given; whetherfirst
violation was accidental orintentional.

o UnderKennedy/Siebert, argue that cops had deliberate plan; Gov't would argue they didn't deliberately

o Curative stepsare like -- "we can't use your previous stmt, so we're going to tell you yourrights again and
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maybe you can tell us again?" OR waita dayand letthe suspecttalk to hislawyer.

o Gov'twouldargue that a Miranda exception applied.
= Statementsobtainedinviolation of Miranda can still be used for impeachment purposes when the D takes the
stand and lies. Harris v. US.
o Dwouldargue that youshouldn'tbe able toadmit this, and it would not provide enough deterrent. Plusit
will disincentivize Ds from taking the stand and testifying!
= Statements obtainedinviolation of Miranda can still be admissible if the circumstances gave rise to a threat of
immediate danger (objective standard). NY v. Quarles. Basically, cops need not Mirandize before asking
guestionsinanemergency.
O Gov'twouldargue thiswasan emergency because it's like Quarles...
0 Ontheotherhand, there was no real threat to safety and this wasn'treally an emergency.
= Statements obtainedinviolation of Miranda can still be admitted if they were made in response to routine,
administrative booking questions. Muniz.
O Gov'targ are administrative, routine questions, like DOB, age, height, etc......
o Dwouldarguethe __ questionreallyisnotaroutine admin question, it'saloaded question.
o Can'tbe "what's date of your 6th birthday" maybe "name of spouses orsignificant others" (contactinfo)

Dwill argue the stmt was made inviolation of the 6th A rt to counsel. The 6th A prohibits gov't from deliberately eliciting
incriminating statements from D regarding the charged offense, post formal charges, w/o counsel present. Massiah.
o Itmustbe post-formal charges. If not, say 6th A notviolated. rationale: once D has counsel, gov't can't go around him
o Thegov't must deliberately elicitinfo.
= The gov'tdeliberately elicits statements from D when they ask him questions, consensually monitor him, or
have a jailhouse informantinitiate conversations or ask questions. USv. Henry. [also mention thatthe
conversation doesn't violate the 4th A because consensual monitoring, no REP]. If the informantis a mere
listening post, however, then that doesn'tviolate the 6th A. Kuhimann.
o Questioningis prohibited only as to the same offense.
= The same offense is defined in Blockburger as offenses with the same exact elements, coming out of the same
activity. TX v. Cobb, Blockburger.
O Gov'twouldargue we are asking about a difft offense
o Dwouldargue well, you are asking about a difft crime arising from the same exact facts and you're getting
alot, if not most, of the info about my charged crime
¢ Note-itstill can't violate miranda. Eg. Ddid a burglary murder. Charged only w/ burglary. Cops can
ask D aboutthe murdersolongas it doesn'tviolate Mirandaoranotherrule.
o Waiver?
o Gov'twill argue that D waived his 6th A right to counsel. Under Montejo, a D can waive his 6th A right to counsel
when he waives his 5th A right to counsel.
= Rationale:the 5th A takes care of rt to counsel during the most coercive time - custodial interrogations. If a
person waivesthatright, thenthe 6th A would only apply when not custodial interrogationie. notvery coercive
circumstances, and that's not very necessary.
= Gov'twouldargue the D waived his 6th A right by waiving his Mirandarights; by having his counsel waive for him;
orby havingthe D waive separately.
= Dwouldargue can't waive 6th A rightjust by answering questions alaBerghuis, need to be advised of my rtto
counsel under5or 6th and then| needto expressly waive.

o Asa result, if the statementwas made in violation of the 6th A, it is excludable, butstill can be used for
impeachmentpurposes. Ventris.

Privagainst self-incrimination in other contexts
o Underthe 5th A. privilege against self-incrimination, aD must not be compelled to be a witness against himself by
putting on testimonial evidence thatis likely to be incriminating
o Appliesatcriminal andcivil trials, depos, GJ, any proceeding
o The evidence mustbe testimonial.
= Something D writes/speaks; somethingakin to D testifying against himself - "write down whatu wrote on ur
demand note"
0 Dwouldargue thiswas testimonial because itinvolvesathought process, it's something he has to speak,
it'ssomething communicative in nature.
= Doesn'tinclude photos;lineups; DNA; fingerprints; hair; blood test; telling D "write down 'l want your money
punk"'
O Gov'twouldargue thisis not something we considertestimonial because he is being told what to say/ it's
fingerprints, etc.
o Thetestimonial statement mustbe compelled.
= Cannotallow adverse inferences by fact that D exercised his right to not testify. Don’tallow in crim; allow in civ
o Dwouldargue the govt can't compel himto be a witness against himself....... Cannot use his silence/not
takingthe stand against him.
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= Tough choices are notcompulsion. D had a hard decisionto make between the __and makingthis statement, but
itwasn'tbeingforced. Eg. Admitting to priorsex offensesto be eligible for predator rehab.
= Compulsionissubpoenaingyou; threateningto hold youin contemptif youdon’tcomply.
o The testimonial statement mustalso be potentially incriminating
= Dwouldargue that having him ID himself raises possibility of criminal liability. [can't be civil liab]
= Gov'targue that compellingDtoID himselfisjustlike Hiibeland that doesn't ordinarily incriminatea person.
O ButlD can be incriminatingwhen the only link needed to catch the Dis hisID.

o Forproduction of documents, the act of producingis compulsion and is potentially incriminating, but the documents
themselves are not privileged. If the D is currently in possession of documents and the gov't subpoenas them, it
would violate his 5th A privilege against self-incrimination because the at of production isincriminating, so the gov't
would most likely give use immunity as to the production.

= Useimmunity saysthat we won'tuse that evidence, testimony oranything derived from it againstyou (in
production of docs, we wont use that production againstyou, but we can get you with otherevidence). Statutory.
= Transactional immunity is promising the person notto prosecute him at all for offenses related to the testimony.

= |fthe documentsareinthe possession of an atty, that third person cannotassertD's privilege forhim.

¢ |dentifications

o IDscan beinherently unreliable and suggestive, so there are two constitutional protections.

o 6th A provides that post formal charges, need to have counsel presentfor lineups. Wade.
= Ifthe pretrial ID violated the 6th A b/c counsel not present, exclude perse. Gilbert.
= However,asubsequentin-ctID can still be admitted so long as it wasn’t tainted by the out of ct ID. Gov't must

prove by clear and convincing evidence that the in ct ID had an independent source. Wade.
o Thisconsidersthe witness's prioropp to observe the criminal act; any discrepancy between the witness's
description and actual features; any priorID lineup of another person; failure to ID someone else before

= Rationaleiscounsel will catch all the suggestive things the cops do, there to keep tabs
= Thisrule onlyappliestotrial like IDs - lineups, show ups, and thus excludes photo spreads. Kirby.
= Dwouldargue this was post-formal charges, | was entitled to atty present, not given counsel, thus exclude.

o UnderDP, if an ID procedure was unnecessarily suggestive and unreliable, it violates due process.
= First, the ID procedure must be unnecessarily suggestive.
o AnlID methodissuggestive ifit basically leads the witness to pick the suspect.
¢ PuttheDina lineupof 5ppl thatlook completely differentthan he does
¢ Doashow-upwithone af-am personinhospital room
¢ Showingjustone photoisalsosuggestive
O Itisunnecessaryif the cops had the time and opportunity to do itanotherway. If there were things the
cops could have done to make the ID less prejudicial.
o Dwouldargue thatitwasn't necfor the witness to make an ID at all -- and cops pressured the witnessto ID
someone they may not otherwise have ID'd.

= Second, if the procedure is unnecessarily sugg., it can still be admitted if reliable. Brathwaite.
o Evenifthe IDwas unnecessarily suggestive, it'sadmissible solongasit'sreliable.
o Unreliable - likely to have a prejudicial effect.
¢ Dwouldargue but look, it seemed like the witness just did what the police wanted. She didn't see his
face directly; she saw so many suspects that her memory must have been blurred; months elapsed
betweenthe crime and the ID.
O Reliable-looktothe witness's opp toview the suspect attime of crime; degree of attention; accuracy of
detainin description; level of certainty - more certain more likely reliable; length of time from crime to ID.
¢ Gov'twouldargue she was sure sure of the ID, she saw many ppl and picked D out of all of them; she
spent30m with the D at the time of the crime; it was sufficiently lighted so she could see his face; she
faced himdirectly; her desription to cops was thorough. She was confidentw/ her IDwhen she finally
saw him.
= Thusifthe ID issufficiently reliable, ADMIT.

* Prosecutorial Discretion

o Prosecutors have aton of discretion on who to pros. and what charges; and there are a few limits on that discretion.
= Prosecutors mustconsiderretribution, deterrence, rehabilitation, dangerto society, cost, resources, compassion,

person's life, awareness of consequences, etc.

A person cannot make the judge order the prosecutorto prosecute acrime; it's totally w/in pros's discretion. SOP.

Statutory limits are that prosecutors can only charge crimes that legislature has deemed as a crime

There are also administrative limits which are like internal guidelines for what to prosecute

Ethical limits say that the prosecutor cannot charge w/o PC.

o O O O

o Bill of Attainders says that you can't pass a law that punishes a certain group because the leg. thinks they more guilty of

Outline Page 15



conduct deserving of punishment.

o Underthe ex poste facto clause, can't have a law that punishes acts which were legal at the time they were committed.
Also, can'tincrease punishmentforacrime afteritwas committed and can't extend the SOLto make something
criminal whenitwasn'tatthe time.

o One constitutional limitis found in the EP clause. A prosecutor cannot prosecute because of race, religion, or exercise
of Ist A, and to challenge this as selective/discriminatory enforcement, D mustshow that the governmentacted
with discriminatory purpose and it had a discriminatory effect. To prove effect, D must show that the gov't declined
to prosecute similarly situated suspects of otherraces. Wayte/Armstrong

= Toprove selective enforcement, D must have shown not only that prosecution had effect on those who exercised
1st A rights, but that they had the purpose of chilling 1st A rights.

= Factthat certainraces are being prosecuted more isn'tenough initself; need ev that otherraces doing same
crimesaren'tbeing prosecuted.

o Underthe DP clause, a prosecutor cannot bring severe charges tantamount to punishment for someone exercising
their constitutional rights. Blackledge.
= |tsokto make hard bargains but not ok when D exercises arightto appeal, and because of that, prosecutor
obtains anotherindictment charging Dw/ felony version of same crime. but thisisrare case.

e GrandlJury

o Thegrand jury is a panel of 23 members, theirbasic functionis to screen cases and determine if there is PC to charge.
The purpose of the GJ is to protect citizens from unjust prosecution; to make sure enough ev; to getitright
Only the prosecutorandthe jurorsare there - no judge or D or counsel
Thisis nota rightincorporatedtothe states, instead states use prelim hearings
The prosecutor need not put on exculpatory evidence inthe GJ, even though they have it, and they are also permitted
topresent hearsay evidence. Williams, Costello. Thisis because the function of the Gl isascreeningone, notto
determine guiltorinnocence.

o O O O

* Preliminary hearings
o The prelimis another screening process whereby the judge determines whetherthere is enough evidence to charge.
o Nojury;can presentwitnesses tojudge to decide if PCthat the D did the crime.

¢ Bail
o Underthe 8th A, excessive bailshall not be set, butitdoesn't mention when bail is required or not.
o When considering whether bail should be given, court can considerthe D's flight risk and danger to the community.
Salerno.
o InconsideringwhetherDshould be given bail, courts look at:
= Seriousness of the offense - if notserious case, notlikely toflee
= Strength of evidence
= D'spriorcriminal record
= Punishmentthe Dfaces
= D'stiesto the community
= D'scharacter
= D'sfinancial status
= Anyotherrelevantinfore.whetherDisa flightrisk or posesa future risk to the community.
o Gov'twouldargue Disfacinga serious offense, the evidence is very powerfulagainsthimso he's likely to flee. The
offenseisaviolentone sohe'slikely dangerto community. He has a prior record so it seems like he may strike again.
o Dwouldargue not a very serious offense, sonotvery likely to flee; the evidence against Disn't very strong. D doesn't
have much of a record so notlikely to be dangerous orrepeata crime.

o Burdenongov'tto prove detention appropriate
o PerSalerno, pre trial detentionis not punishment, it's regulatory & administrative; civil commitment.

o Personswhoaren'theld oncriminal charges mayalso be detained.
= Candetain: material witnesses, sexual predators, psych patients, persons subj to removal or deportation
proceedings, and individuals designated as enemy combatants.
o If conditioned grant of bail on submitting DNA samples, could violate 5th A priv. Eitherstayin jail until trial OR give us ur
DNA. That's a tough enough bargain to be compelled.

e Discovery
o Sincethereisinequitableaccesstoevidence, there are statutory and constitutionalrules governing discovery.
o Underthe statutory discoveryrules, it is a two way street. The Prosecution by statute must give over the D's
statements, prior records; tangible evidence; experts reports; and reports of exams and tests. The D must turn over
tangible evidence, reports and exams. Fed R. Crim Pro 16(a) & (b).
o PertheJencks Act, aftera witness has testified on direct, the non-calling party must move the ct to have the calling
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O

o

party produce any written statements thatare relevant to the testimony.

The statutory requirements under the fed rule exclude the constitutional requirement. The CA disco rule includes the
witness statements and the constitutional rule.

Underthe constitution, the prosecution has a duty to disclose evidence favorable to D that is material to guilt or
punishment. Brady/ Giglio.
= Undisclosed evidence is material if there is a reasonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been different. Bagley, [based on Strickland].
o Here, Dwouldargue evidence is material, haditbeen admitted, it would have changed outcome of case.
o Gov'targ, like in Brady, the evidence that was wrongfully withheld wouldn't have had an effecton the
outcome because [the evidence pertainsto acrime that D wasn't sentenced for] [there was already
overwhelming evidence showing D's guilt so the evidence wouldn't have made a difference].

o WhenDasks fora specific piece of evidence, that makes it more likely material (but notreq'd)
o Neednotshow the prosecution actedin bad faithin withholding the info, but helpsin showingit's material
= Defense need notrequestfavorable evidence, the constitutional rightis automatic

= AD whowas convicted andthen finds out the pros withheld mat'l info brings a Brady challenge
o IfBrady challenge successful, Dgets new trial.

If eitherside fails to comply w/ disco rules, ct can give D new trial, can orderinspection, can give continuance, can
exclude evidence of the side that was withholding, can give juryinstructions, etc.
Arguably, per Connick case in handout, "gov't should be responsbleforsingle act of lone prosecutor" who tried to cheat

¢ Pleabargaining

O

Guilty pleas must be knowing, intelligent, and voluntary. When the D faces going to trial and possibly facing death,
and instead takes a guilty plea, that does not make the plea involuntary and uncons't coercive. Brady.

= Dwouldargue, | onlytookthe pleabecause | had no choice, it was either pleaordeath.

= Gov'targ that tough bargainsaren't unconst. There is always tough choice and pros/cons of each option.
ButplealSunconstif:the D wasthreatened, there was misrepresentation as towhat the deal was, D's will was
overborne by coercion, orthere was otherwise improper behavior during the plea process, it was probably
unconstitutionally involuntary.

Also, perFedR Crim Pro 11(b), judge must explain and advise D of his rights; D must waive his rights and admit guilt.
There mustalso be a factual basis for the plea.
* Thejudge mustexplainandadvise D of hisrights-- notto plead guilty, toa jury trial, and to be represented by
counsel -- and advise D of the nature of the charges and the consequences of guilty plea.
= Ctwillthenevaluate D's mental competenceto ensure he's mentally competent to plead guilty
If the govtviolates the plea, thenthe ct has the pwrto order specific performance or withdraw the plea. Santobello
If the D violates the guilty plea, the Pros can go back and charge D, the agreementis null and void (Ricketts.)
Guilty pleas are difficult to withdraw.

e Righttocounsel duringtrial

o

There is a perse right to counsel under the 6th A that is automatic. Gideon v. Wainwright. This rightis so fundamental
thatitis the only watershed right to applied retroactively. Itis also so fundamental thatit'sincorporated to the states.
= Before Gideon, the rightto counsel was on acase by case basis determined by due process fairness standards.
Powell, Betts.
The right to counsel attaches post formal charges in criminal trials only, but only appliesin felony and misdo cases
with prison time; not in misdos where no jail time was given.
= Thertto counsel appliesduring post charge lineups, prelims, arraignment, interrogations, sentencing, and
appeals of right. Does notapplyincivil trials, habeas appeals, or parole or probation hearings.
If Discharged w a misdo and notgiven counsel, then he knows he will likely not be given jail. If he was not given
counsel and thengivenjail time, thenthe D can ask for new trial and he will be given new trial with counsel.

Argersinger.
Rtto counselisso crucial thatct has held even enemy combatants who aren't even residents or citizens entitled to atty

¢ Ineffective Assistance of Counsel

o

To prove ineffective assistance of counsel, a D must show that counsel's performance was deficient and that such
deficient performance actually affected the outcome. Strickland.
First,a D must show that counsel's actions were deficient, and that counsel made mistakes, falling below reasonable
professional level. ABA standards are aguide.
= Dwouldargue counselfailedtofile the mtnto suppress, and any reasonable atty would have known to do that.
Also, he fell below the standard of professional care whenhe .
= Gov'twouldargue, lawyeringis notascience and his performance was all part of a trial strategy
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o InStrickland, atty didn't present at death penalty hearing because he was hoping that judge's compassion
andseeingD's remorse/ taking responsibility for his actions would spare hislife.
o Ifthere'saplausible argumentforwhyit's part of a trial strategy, it doesn't meet this errorstandard.
If the D were to succeed, the D must also show that the mistakes actually affected the outcome. The D must say that
there is a reas probability that, but for counsel's unprofessional errors, the result would have been different.
= Whenthereisoverwhelmingevidence against Dtendingto prove guilt onacharge -- like eyewitness, clearly
inculpatory evidence -- this ineffective assistance of counsel argument will likely fail.
= Dwouldargue ifthisevidence were admitted, the outcome would have been different.
= Gov'twouldargue there was such overwhelming evidence tending to show guilt, the evidence didn't matter.

Courts oftenskip the first step to not closely scrutinize atty lawyering, and to not discourage ppl from becoming
defense counsel.
Very hard forDs to wininthisargument
Though we don’t presume prejudice when the Draises some of counsel's mistakes, assistance of counsel is perse
ineffective if:
= Nocounsel at all; state interferes with counsel; Counsel with conflict of interest; or Counsel who does nothing.
(Cronic)

There are differentunderstandings of the 6th A's right to assistance of counsel. Majority of the court understands this
tomean -- did we get the right outcome? Did we catch the right guy? A minority of the court understandsitto mean --
did Dget afairtrial? Was D's interests vigorouslyand conscientiously advocated? This is more of a DP standard.

Rightto self representation

o

e]

Dina criminal trial has a constitutional right to proceed w/o counsel when he voluntarily and intelligently elects to

doso. Faretta.
= Thoughnnotexpresslyinthe constitution, rightto self-repisimplicitinthe language of the 6th "assistance of
counsel") and the history (we've always allowed it).

Ctwill then evaluate D's mental competenceto ensure he's mentally competentto represent himself --and
competence needsto be just above that required for competence to stand trial. Indianav. Edwards

RighttoJury trials

o

O

Underthe 6th A., D has a right to a jury trial depending on the possible time he faces. It depends on how serious the
offense is. If charged with petty offense (crime carrying less than 6mo sentence), you are not afforded rt to jury trial.
= Evenifyouare charged with many petty offenses. The rationale is that we think you need the community'sinput
inmore serious offenses.
= Therightto jurytrial isbased on what time you are facing, NOT what time you already got (as perright to
counsel)
= Petty offenses could arguably be serious enough to warrant community inputif--
o Facinglosingyourlicense; have toregisteras sex offender; can argue, but Ct hasn't accepted themyet.
Dcan waiverighttojury, so longas the gov't agrees.
Purpose of the jury trial isto prevent oppression by the gov't, providing an accused w/ the right to be tried by a jury
of his peers as a safeguard against the corrupt or overzealous prosecutor against the compliant, biased, or eccentric
judge.Duncan.

Jury need not be 12 members; it can consist of as low as 6 members. 6 membersis sufficientto get a good cross -
section of the community and a full examination of the case. Williamsv. FL. Cannot be lowerthan 6. Ballew.
Unanimity of jury not constitutionally required (Apodaca), but may need unanimity when small, 6 person jury. Burch.

Jury Selection

O

If D wanted to challenge the jury selection on the venire, he may do so underthe 6th A. D has standingto challenge
venire process even if not member of the group excluded.
Violates the 6th Amendment to have discriminatory venire selection practices based on gender, ethnicity, race.
Taylorv. LA.
= Thesexesare notfungible; needto have fair chance at having both. Norequirement that panel be equal menand
women;justneedtogiveitafairshot.
= 6thA. doesn't prohibit exclusion of ppl for good reason - can exclude convicted felons; noncitizens.

If D wanted to challenge the discriminatory use of peremptory challenges, he may do so under the EP clause. Batson.
= First, Dneednotbe the same race as those excluded to challenge under EP.
= Fora Batson challenge, D must prove that there is a pattern of discriminatory challenges.
o Here, Dwouldsay, Prosecution peremptory challenges on everyone in this case whois black.
= Once D showsthis, the burden shiftstothe gov'tfor a race-neutral reason.
o The Proswouldsaythat he didn'texercise the peremptory because of race, he kicked him off because he
looked nervous, had trouble paying attention, | didn't like his shoes.
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= Then, the court would decide on the credibility of the explanation.
In CA, these are called Wheeler challenges

Marshall's touching concurrence in Batson said that this EP approach is a good standard but it will not end the racial
discrimination. He proposed eliminating peremptory challenges completely, because the discretion they containis
too powerful and too volatile.

Batson's EP approach appliestocivil cases; applies to all types of discrimination (questionable whetheritapplies to
language discrimination - bcthat's a proxy forrace or ethnicity butalso legitimate bcwe wouldn't wanta native
speakerinthe jury whowould notlisten tothe translation & instead translate for himself).

Remedy for Batson violationistogetanew venire;orif trial already completed, getaretrial.

Pretrial publicity

o
o

The press has a 1st A right to access court proceedings; but pretrial media would also influence potential jurors.
Mere knowledge or exposure to pretrial publicityis not sufficient to raise presumption that D not given fair trial;
must prove juror bias and inability to be fair. Skilling.
Duringtrial, in orderto mitigate the problem, ct can: delay trial, voire dire, sequester, give them lectures and detailed
instructions, change venue.

= |[fthereis prejudicial effectonjurorbecause of pretrial publicity, enough to disqualifythem during viore dire.
A D wouldargue fora new trial because the jury was prejudiced from pretrial publicity. Court will review and if
successful, Dcangeta new trial.

Sentencing

o

o

o

There are various types of sentences that can be imposed for crimes. Many of them are set out by the legislature. Other
timesit'supto the judge todecide, and there are sentencing guidelines.
There are constitutional limits on sentencing, such as the EP clause (if discriminatory harshersentences on one race); ex
post facto (if make sentence harsherafterthe fact); due process (right to be present during your sentencing); and the
8th A (C&U).
PerSolem, asentence violates the 8th A when it's disproportionate to the crime.
= Thisconsiders: gravity of the offense, with deference ot the legislature's choice in making crime with
corresponding sentence (mostimportant elementin Harmelin); compared penalty to othercrimesin same jx; and
compare the penalty forthe same crime in otherjxs.
= Dwouldargue the offenseis notvery grave; sentence is much higherthan what most ppl get formore egregious
harmsinthis jx;and more than whatother ppl get in otherjxsfor the same crime.
= Gov'twouldargue that the crimeisa very serious one; we give lots of deference to legislature's jmtin setting out
sentences.
Majority USSC believes C&Uis about proportionality; Scalia believes that the 8th A's proscription against C&U
punishmentisabout the manner of punishment --isitinhumane, torture? No one really follows this view.

3-strikes laws are not unconstitutional. Ewing.

Double Jeopardy

(e]
o

O

o

Underdouble jeopardy, a person cannot be subjectto trial or punishmentfor the same offense more than once.
Jeopardy attaches whenthe juryissworninfora jury trial, and when the first witnessis called forabench trial.

If Dis convicted, they can't convict D again for the same offense; andif Dis acquitted, they can't try D again for the
same offense. If they punish Dforan offense, they can't punish D multiple times forthe same offense.

= |fthere hasbeenaJNOV by the judge, retrial is OK

= |fD's case was dismissed pretrial, then gov't can go after him again bc no jeopardy attached

= |fgood faith bonafide mistrial, can prosecute again

= If hungjury, can prosecute again

= |fDappeals hisconvictionand getsa new trial, thatis OK because D asked fora new trial

o Eg.Convicted, onappeal you argue thatyou didn't get brady evidence, if successful, get new trial
= Dcan bechargedforthe same crime understate and fed laws, they are separate sovereigns. In CA, however, the
state cannottry the D afterthe feds have already tried D.

= However, civil penalties and civil commitmentis NOT PUNISHMENT

Same offense is determined by the Blockburger test which states that same offense means same elements.
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