Introduction

Investigative criminal procedure - rules that govern police conduct
Accusatory criminal procedure - rules that govern as you go through court system from "bail to jail"

Powell v. Alabama - Scottsboro trial

Nine youngblack men were ridingatrain, gotin a fight with two white men, later when they got off,
they were accused of raping two white women (prostitutes). Almost gotlynched.

Fasttrial, nolawyers until morning of trial (attorney was someone who didn't know anything about the
case), sentenced todeath.

Attorney created arecord for the appeal.

THE CRIMINAL PROCESS

Thereisalotof discretion!
- Crime
- Pre-arrestinvestigation (this often doesn’t happen) - police use alot of discretion
- Arrest
- Complaint- evaluated on paper, there is no hearing. Judge determines by probable cause if there
was enough grounds for arrest.
- Firstappearance - advised of rights, opportunity to post bail, told what your charged with
- Preliminary hearing orgrandjury -
= Preliminary hearing-requiredin CA
O Judge hastodecide thatthereis probable cause thatD isresponsible. Nojury.
Witnesses.
= Grandjury-requiredinfederal
O 23 community members.Jury determinesif there is probable cause. If there is, they
indict.

O Prosecutor presents evidence. No defenseattorneyand no judge.
- Arraignment/set trial date
- Pleabargain-90% endin a pleabargain
- Pretrial motions - most commonisto suppress evidence
- Trial
- Sentencing

- Appeals
- Collateral challenges (habeas corpus)

Procedure:
Trial court--> state appeals -->state supreme court --> USSC
- cert
OR
Trial court-->federal court-->circuit court --> USSC
- Habeas corpus - have to have federal Constitutionalissue

INCORPORATION DOCTRINE
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Selectiveincorporation - but could have incorporated all or none of the Bill of Rights.

Jotforjot? Yes. State protection must be interpreted the same way as federal. State can give more
rights though.

Standard to determine if right will be incorporated: fundamental principles of liberty and justice; basicin
oursystem of jurisprudence

Duncan

Black kid slapped arm of white kid. Wanted aright to a jury trial.

Does 6thamendmentright apply to state

Holding:jury trial is fundamental to scheme of justice and therefore it's good enough forincorporation.
Concurrence: argued forincorporation of all of the Bill of Rights; Dissent: leave the statesalone

Rights thataren'tincorporated

Rightto not quartersoldiers

Norightto grandjury - thisisthe most common exception
Norightto juryincivil cases

No rule against excessivefines

Rightto bear armswas justincorporated.

RETROACTIVITY

General rule: new constitutional rights are NOT retroactive. Appeal has already been decided, don't get
benefit of new rule.
Exceptions:
Narrows government's power to punish

- i.e.Lawrence

- i.e.Loving-governmentdidn'thave the powerto punish people in cross racial relationships
Watershed rule of procedure - fundamental fairness

- i.e.Gideon-righttocounsel-the onlytimein history this has happened
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Searches & seizures - 4th amendment

"The right of the people to be secure intheir persons, houses, papers and effects, against unreasonable
searchesand seizuresshall not be violated, and no warrants shall issue, but upon probable cause."

QUESTIONS:
e Wasitasearch?
¢ Wasthere probable cause?
e Wasthere avalid warrant?
e Wasthereavalid exception?

A. Introduction
B. Whatisa “search”?
i. Legit. privacy interests
ii. “Non-searches vs. Searches”
1. Openfields vs. curtilage
Aerial searches
Thermal imaging
Trash searches
Monitoring public behavior
Beepers & tracking devices
Consensually monitored calls
Dog sniffs
Manipulating bags
Field tests
Private searches
12. Foreign searches
C. Probable Cause Requirement
D. Warrant Requirement
i. Required information
1. Probable cause
2. Specificity of things to be seized
3. Describing place to be searched
4. Anticipatory warrants
ii. Executing Search Warrants
1. Timing
Third-party warrants
Conduct during search
Knock & Announce req.
Wrong addresses
Private assistance & media ride-alongs
7. Sneak & Peek warrants
iii. Role of Magistrate
E. Exceptionsto warrant requirement
i. Searchincident to arrest
ii. Hot pursuit
iii. Plainview
iv. Plaintouch
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v. Automobile searches
vi. Inventory searches
vii. Border crossings
viii. Checkpoints
ix. Consentsearches
X. Probation and parole searches
xi. Administrative searches
xii. Drug testing
xiii. Govt. Employment context
xiv. Exigentcircumstances
xv. Community caretaking
Seizures and Arrests
i. Is arrest warrant required?
ii. When is a person seized?
iii. Stop & Frisk (“Terry Stops”)
1. Rationale
Scope of search
Reasonable suspicion
Automobile stops
Informant tips
Evading officers
7. Profiling suspects
Electronic Surveillance

oA WN

History: Redcoats did random searches of entire neighborhoods.

What locationis covered?
- 4th Amendmentdoesn'tapply tosearches outside of U.S. evenif conducted by American law
enforcement.

What people are covered?
- Citizens
- Legalaliens
- Notsure aboutillegal aliens - right now it seemsto coverthem

Whose conductis covered?
- Onlygovernmentaction
- Doesnotcoversearches by private individuals or private employers (unless they are working for
the government)

Two approaches to the 4th Amendment:

Searchesonly need to be "reasonable" andif there isawarrant, it must be based upon probable cause
Presumption that searches must have awarrant to be reasonable, but there will be exceptions - COURT
TENDS THIS WAY.
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What is a Search?

Need asearchto trigger4th amendment.
Pre-Katz - Concept of search = physical trespass; Eavesdropping wasn'tasearch

Was there a search:

o Wasthere a subjective expectation of privacy?

o Wasthis expectation of privacy reasonable?

o Problem:the more they take away yourrights, the more they can argue that people don'thave a

reasonable expectation of privacy.

i.e. Katz- listeningin on phone call without physical trespass isa search. Man in publictelephone
booth makingillegal deals. Police putalistening device near phone booth to apprehend him. Thiswas a
search.

- Purpose of 4thamendmentis to protect privacy of people, notjust places

NON-SEARCHESVS. SEARCHES

Openfields are not searches b/cno legitimate expectation of privacy inan openfield.
Exception: Curtilage
Whatisa curtilage?
Fourfactors:
1. Howclosetohome?
2. Withinanenclosure surroundingthe home?
3. Natureofuse?
4. Stepstakento protectareafrom observation by passers-by

Hypo:

Cops get information that pot is growing in a man's field

No trespass sign, a fence, and someone yelled at them to not trespass
Open fields are ok, therefore what officers did wasn't even a search

Hypo:

Police suspected that a guy had a drug factory in his barn.
Entered barn - could smell the chemicals

Holding: barn outside curtilage of house

Aerial surveillance not considered asearch.
- Whenyou can see something withoutinvading the property, it's notasearch.
i.e.ifthereisabigholeinthe fence.

Hypo:
Man has really good fences, so cops use an airplane to fly over house and can spot MJ plants from plane.
Holding: no search -- Use Katz test
- Subjective expectation of privacy - yes - 10 ft fence
- Reasonable expectation of privacy - no - anyone can fly over at anytime, cops weren't doing anything illegal

Case
Aerial flyover - 400 ft to inspect a backyard
There were afew panels missing on the roof of the marijuana greenhouse
Katz test
- Subjective expectation of privacy - yes, there was a roof and fence and a sign
- Reasonable expectation of privacy - no, the helicopter didn't violate FAA regulations
Concurrence:
- Weshould ask if we expect people to fly at that height
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What about drones? Reasonable expectation of privacy?
Argumentthatit'sa search

- Notaccessible to public

- Nottechnology accessible by all departments

- Commonforpeopletogoonleisurely flights. Not common for people toride onadrone.
Nota search

- Droneisflyingwithinitslegal height

- The expectation of privacy is getting lowerand lower

Thermal imaging

Kyllo
Cop suspected that home had indoor marijuanafarm. High-intensity lamps. Used thermal imager.
Katz

- Expectation of privacy?yes

- Wasexpectation of privacy reasonable?
Government'sargument

- Offthe wall technology. We're seeing what's going on outside.

- Didn'tsee private activities, just heat waves

= Butcouldreveal thatwomangoesto hersauna everynightat 10pm

Holding: wasasearch

- Essence of privacyisinthe home, fear of new technology, capable of showingintimate activities
Limitations on expanding searches:

- Havetoinvolve home

- Hasto involve technology notin general use

- Capable of showingintimateactivities

What about other types of technology?
Binoculars

- Wouldn'tbe considered asearch b/calready openforpublicviewingandtheyare in general use.
Nightvision scope
Retinal scanningatanairport

- Notasearch- people don’texpect privacy atairports anymore. Notinahome. Thisis key.

- Search-verydifferenttoseeingsomeone's face. Retinais deep with the eye/brain
Flashlights, powerful cameralenses, telescopes, face-recognition technology, retinal scanning, scanning
license plates, etc.

Trash searches
Trashisreadily available to animals, children, scavengers, snoops, etc. - therefore, no reasonable
expectation of privacy.

Hypo:

Officers suspected drug use & dealing

Officer asked trash collector to hand over trash

Found items indicative of narcotics use.

Holding: not a search

Dissent:
o Scrutiny of another's trash is contrary to commonly accepted notions of civilized behavior
o Public could also burglarize your house

Publicareas

Does publichave access?
Isthere a reasonable expectation of privacy?
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Little gaps on a bathroom door - police can look b/copento the public

Homeless people: Can police search any homeless person since they are alwaysin publicspaces?
- Privacyinthe person, notthe place
- Phone boothwhichisapublicplaceisconsidered private, sowhy notthe homeless persons
space?
- Courts have held both ways
- It'stheirsacred home, soit's a search
- lIt'sa publicspace, soit's nota search

Beepers and tracking devices

Hypo:

Beeperputin containerof chloroform. It gave officersinfo aboutlocation of a cabin.

Nosearch b/c only followingto location - could have accomplished same thing by following on public
highways.

Hypo:
Beeperwentwithinalockerintoahome.

o Analogizedtosendingan officerinside the home.

o Eventhoughdidn'tgetinformation abouttheinside of the home, justlearned where home was.
search b/cfollowinginside location
Concurrence - don'tfocus onif goingina house, focuson whetherthey have aninterestin the container
thatisgoingintothe house

Now, all cops have todo is turn off the beeperbefore itentersthe house.

Consensual electronicsurveillance
In person or by telephone
Nota search - Noreasonable expectation of privacy

Hypo:
Phone conversation, a police listens in and records it
Anindividual might have an expectation of privacy, but not reasonable to society, therefore not a search

It'snot a wiretap aslongas one side of the conversation agrees
- i.e.ScottPeterson calling mistress totell herthat he killed his wife. She can give thatto police.
- But, state laws might coverthis, even though Constitutional

Financial records
Bankrecords - Otherpeople besides government see records, therefore gov can see records withoutit
beingasearch.
- Thelegislators have responded by making afederal law. Still Constitutional, butillegal under
federal law.

Hypo:
Woman was robbed and stalked
Police got telephone company to install a pen register (caller ID) at its offices to record the numbers dialed from the suspe ct's
home.
- Couldn't record his words. (If they listened in, they would need a warrant)
Not asearch b/c telephone companies can get this information at anytime
Dissent: even telephone conversation itself is transmitted by telephone company equipment

Congressionalstatute: need acourtorder (don't need a warrant) to install pen register
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Carnivore and computers
Carnivore - within every computer, can provide info on all emails sentand websites visited
Thisistreated like apenregister. Just need to get the same court order.

- Rationale:if ISP peoplecan know, so can the government

Beeperhypo: copsseize abeeper, see aphone number, they can useiit.
- Whataboutwhenthey search the history of phone numbers? It's a search.

Cell phone text: police seize acell phone, text comes up, policecanlook atit
- Whataboutprior texts? It's a search.

Whatifyou renta hotel or storage space with a false name and then overstay?
- Reasonable expectation of privacy depends on how you got that expectation.
- Nota search.

Dog sniffs
Considered sui generisb/ctheyonlyalert on contraband - Don't have a reasonable expectation of
privacy in contraband.

Dogs sniffing bags: notasearch

Caballes
Officer1pulled overrespondentforspeeding.
Officer 2heard overthe radio about the pull overand brought K9.
Nota search
Wasthisanillegal seizure? O1did hold the car until 02 got there, but didn't hold the car any longerthan
theyneededto, sonoseizure.
Was dog sniffingasearch?
- You have a reasonable expectation of privacy in your car. But, dog only showed existence ornon-
existenceof contraband. Notasearch.
- Distinguished from Kyllo thermal imaging
Dissent: Dogs aren'tinfallible. Really was aseizure b/cheld fortoo long.

hypo:if we had dogs that were able to alert on multiple types of scents thataren't contraband, would
be a search b/c can distinguish more than just presence or absence of contraband.

If they held suspectlongerthantheyneededtogetthe dog, it would be aseizure.

Manipulation of bags in public transit
Undue fondling of luggage is asearch.
If the squeezeisthe same as what othersin publicdo, not a search.

Hypo:
Border patrol agent checked immigration statuses of people on board. Squeezed the luggage.
Unlike dog sniffing b/c can sense both contraband and non-contraband
Katz analysis.
o Subjective expectation of privacy? Yes
o Isitreasonable?
- Yes. The level of squeezing was too much and it was therefore a search.

Field testing of drugs
Look at how much the government's testing exceeded the scope of the private testing.
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Hypo:
Under company policy, private freight carrier inspects damaged packages
Employees examined a damaged package and saw cocaine. Placed substance back in the box.
Federal agent chemically tested it and confirmed that it was cocaine
Two steps:
1. Removed powder from the bags within the tube - not a search
- Noprivacy interest here b/c private employees had examined it and made it available for inspection
2. Chemical test of powder - not a search
- Onlydiscovers whether it's contraband.
o Comparedto dog sniffing.

Urine testingis considered asearch b/chas to come out of body.

Private searches

Not covered by 4th amendment unless at behest of government.

Rule:search by a private citizen becomes agovernmental searchif the gov coerces, dominates ordirects
the actions of a private person.

Hypo:

D, mechanical engineer, charged with attempted statutory rape & interstate commerce porn

FBI got D's private employer to investigate the computer he was using. Found sexually explicit emails.
This was violation of 4th A. rights

Hypo: What if employer conducted search on his own initiative? If he had run into these files and turned them over to the police,
no 4th Amend violation.

Foreignsearches
Surveillance conductedinforeign countriesis notasearch.

Castrillon

Conspiracy toimport cocaine

Issue:iswiretap evidence admissible?

4th A doesn'tapply to searches outside of the US of aliens who do not have a previous significant
voluntary connection to the US

Summary & review

Law can factorin to show reasonable expectation of privacy.i.e.ifabehaviorisillegal, tends to show
thatthere shouldn't be an expectation of privacy.

Theoriesastowhy "no search"

Conduct orremarks are opento the public(i.e. fly overs, trash, bank records, etc.)

Testonly determines whethersubstance is contraband - no reasonable expectation of privacy in
contraband (i.e. dogcases, field tests)

Home?

Legality?

REVIEW QUESTIONS:
Which of the following constitutes a “search” under the 4" Amendment?
Police take a DNA swab of the inside of your mouth.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

23.

24.

25.

26.

- Search. If they don't go inside my mouth...

Undercover police ask you to seal an envelope so they can get a DNA sample.
- No. Subjective intent doesn't count.

Police peer into your backyard though a hole in your fence.

- No.

Police climb over your fence to inspect plants you have been growing 100 feet from your home.
Police peer into your windows from the street.

- Nosearch
Police sneak into your backyard and peek into your windows.

- Searchb/c curtilage
Police hang glide over your home to see plants growing right outside your backyard.

- Nosearch - not common
Police photograph through your windows with a telephoto lens.

- Nosearch. Common technology
Police pose as a child in a chat room discussion and read your chat room communications.

- Nosearchb/c infoout in public
Police request records from your utility company to determine if you are using an amount of electricity that would indicate
you are growing marijuana.

- Nosearch.

Police open your mail, read it, and then reseal it and put it back in your mailbox.

- Search b/c can reasonably expect that mail comes in tact.

Police hold your mail up to the sun to see if they can read its contents.

- Nosearchb/c anyone can do it.

A police officer poses as a bellhop at a hotel so he can carry your luggage and determine from its weight whether your
luggage is likely to contain missing, stolen objects.

- Nosearch b/c not uncommon fondling of luggage. No reasonable expectation of privacy.

Police smell your hands to determine whether you have been handling marijuana.
- Nosearchb/c anyone can smell your hands.
Police plant a tracking device on your car and follow your driving patterns.
- Nosearch b/c driving out where public is.
Police plant a tracking device in your coat pocket to follow your movements.
- Iftheyare just following you, no search. If they follow into your home, search.
Defendant’s car is parked in the school parking lot. Police officers have a dog sniff the car for drugs.

- Nosearch.

Defendant’s car is parked in the school parking lot. Dean Gold has campus security dogs sniff the car for drugs.

- Nosearch. Private individual.

Bradley is seen at the beach with an open jar of white powder on his towel. The county lifeguard chemically tests the powder
fordrugs.

- Nosearch b/c exposed to public --> lawful search; testing it --> ok b/c only tests contraband or not contraband
Suzanne takes the train to San Diego for a job interview. A police officeris also on the train. Because Suzanne is hogging the
luggage rack, the officer starts squeezing Suzanne’s bag so he can share the rack with his luggage. When he squeezes the
bag, the officer feels a brick of heroin.

- Nosearch b/c normal squeezing.

Jenna visits friends in New Mexico. Unbeknownst to her, her friends have become DEA formants. They are wearing
concealed tape recorders and tape a conversation in which Jenna says she will sell drugs to pay her law school tuition.

- Notasearch b/c consensual.

Police plant a tracking device on Harbik’s car. It tracks Harbik to his house.
- Nosearch.
Police plant a tracking device in Harbik’s shoe. It shows every room Harbik goes into in his home.

- Search b/c going through home.

Police suspect Max of child molestation. They plant a tracking device on the camera Max uses to take photos of
children. The camera tracks Max through city streets and every room of the preschool in which Max works.

- Nosearch.

Private security guards call the police and say they have seized a plastic baggie from Molly’s purse. They put the baggie back
inthe purse before the police arrive. The security guards give the police the purse. The police open the purse and test the
contents of the bag for drugs.

- Nosearch.

Spencer is an inmate in jail. Prison officials enter his cell and read his personal journal.

- Nosearch.
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Probable Cause Requirement

Ifthere is a search, there must be probable cause in orderfor the search to be valid underthe 4th
Amendment.
- There are afewtypes of searches where probable cause isn't the standard. (Terry Stops, border
patrol - don't need any cause, and random drugtesting & sobriety tests - don't need any cause)
- Whenacop wantsa warrantfor a search, theyfill out an affidavitlaying out their credentials and
why theybelievethere's probable cause.

Standard is the same for arrests.
Aguilar-Spinelli Standard - original standard, some cts still use it

- Showthatinformantis credible
- Show source of information

Hypo:
Police get lots of anonymous sources.
Had to corroborate on all legal aspects as well as all illegal aspects.

Gates
Anonymoustip about couple who dealt drugs. Very factual, specifictip. Flyingfrom ILto FL. Driving back.
dates, amount of drugs they have, etc.
Police putinsurveillance that corroborates alot of the info.
Under Aguilar-Spinelli Standard, don'tknow if source is credible.
New rule: Totality of the circumstances - usedin CA & Fed

o Lookingatall circumstances, isitreasonable to think that you will find crime

o Corroboration of innocent factsis enough to suffice with totality of circumstances.

= Corroborationisthe #1 factorto determine totality of circumstances.

o Aguilar-Spinelli standards are part of totality of circumstances

o Thisstandardis more practical for officers.
Totality:

o Source ofinfo

o Amount of detail
Corroboration - police orothers
Officer's opinions/experience
Nature of information - uniqueness helps. (i.e. unusual to fly to FLand drive back a day later)
Mostly impressed by their ability to predict.
Can'tbe conclusory.

O O O O O

How does corroboration work?

Hypo - PC was found

This was a per curium "no duh" decision

Phone call from suspect's spurned girlfriend. Says there's more loot behind his home.

Only thing they are able to corroborate is that the motor home is exactly where she said it would be
There was tip, detail, some corroboration, officer's experience, and common sense.

Holding: there was probable cause

Hypo - no PC
Citizen call re: stash of MJ in basement of home
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Citizen recognized odor
Police confirmed address and cars in driveway
Probable case?
o Argument for not:
= Nocorroboration on illegal parts, but under Gates you can corroborate on legal parts only.
= However, here not as much detail, so therefore no probable cause
o Argument for probable cause:
= Upstanding citizen who really knew his MJ
Holding: not enough for PC

Probable cause hypos
Police are trying to solve a hit-and-run homicide. They set up a hotline for people to call who have information regarding the
incident. One unidentified caller leaves a message that he saw the accident at 6:00 p.m. at the corner of Albany and Olympic.
The caller describes the car as a 2006 blue Toyota Corolla with an out-of-state license plate. He also says the car had a fender
that was hanging off in the back. He says the driver was 6°2” tall, white, bald and wearing a Dodgers’ t-shirt. Police check local
garages to see if any cars with that description have come in for repairs lately. The local Toyota dealership says they have had
two cars with that description. The owner of one of them was about 5’11”, white and bald. Police ask the dealership for that
owner’s address. They now seek a search warrant for the home and garage of the owner of that car.
a. Underthe Aguilar-Spinelli test, would there be enough information for probable cause?
- Don't know this informant at all.
- Nob/cinformant doesn't seem particularly credible b/c off.
b. Underthe lllinois v. Gates “totality of the circumstances” test, is there enough information for probable cause?
- Most facts were pretty correct. Police corroborated most of the info.
- Whatare the odds that this isn't the guy?

Police hear that a guy named “Mike” is running a cocaine operation. They stop several known addicts in the area and ask them
who sells them their cocaine. All of them say, “Mike.” Then, police receive information from one of their long-time informants
(who has helped them apprehend at least three other drug dealers) that Mike received a new shipment of cocaine from his
source on January 15, 2011. The informant gives the police Mike’s home address. Based upon this information, on January 22,
2011, police seek a search warrant for Mike’s house. In the application for the warrant, the attesting police officers states that in
his experience, it takes at least several days for cocaine to be sold once itis delivered to the drop house.
a. Underthe Aguilar-Spinelli test, would there be enough information for probable cause?
- Informant has given info several times before. There is corroborating info.
b. Underthe lllinois v. Gates “totality of the circumstances” test, is there enough information for probable cause?
- Staleness problem? No. There is still PC.

You are a magistrate. A special agent of the Bureau of Criminal Investigations, with six years of law enforcement experience
including drug investigations and training, comes to you for a warrant to search a residence for drugs. The agent provides you
with the following information, under oath: two weeks ago, she discovered items associated with methamphetamine production
(such as small pieces of plastic and tin foil) in garbage bags taken from the curb of the suspect’s home; an informant has said
that the suspects are generally known as one of the best “meth” makers in town; a check of state records show that the owners
of the house have two prior convictions for marijuana sales.
a. Underthe Aguilar-Spinelli test, would this be enough information for probable cause?
- Notwithregard to informant. Don't know enough about informant.
b. Underthe lllinois v. Gates “totality of the circumstances” test, is there enough information for probable cause?
- Arguable both ways
- Previously convicted. Info from trash ok to use, of course, and indicates meth production. Reputation helps as
well.
- Methand mj are different drugs. Foil and plastic are commonly in trashes. Don't know anything about informant.

You are a magistrate. A special agent of the fraud bureau with ten years of experience in fraud investigation comes to you for a
warrant. He states under oath: he crept into the suspect’s yard and looked into the suspect’s open windows where he saw the
suspect’s dining room table covered with checkbooks with different people’s names; he has heard that the suspect’s neighbors
had been complaining that their mail, including checks from the bank, had been recently stolen; he observed a brand, new
expensive car in the driveway of the suspects. Based upon this information, and his expert opinion that the suspect’s were
operating a fraud scheme out of their home, he requests a search warrant for the house.

a. Isthere enough for probable cause?

Police see a group of kids huddling on the playground of a school. When police investigate what is going on, they find a gun and
some cocaine. Police seekto arrest and search all of the kids on that part of the playground at that time.
a. Isthere enough for probable cause?
- No, too many kids. i.e. Pringle
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Staleness and probable cause:
Ifthe infoisold, couldkill PC. PCshould be relatively fresh.
Can extendtime if the evidence is of ongoing criminal activity.
o i.e.case withongoingcriminal conspiracy. Affidavit should say, we have thisinfo fromawhile ago,
but show how conspiracies are ongoing, soinfoisstill good.

Pringle - PCfor multiple suspects. There is PCtoarresteveryoneinacar.
Routine trafficstop for speeding. Found cocaine. Arrested whole car, including Pringle who was a
passenger.
Issue: Was there PCto arresteveryoneincar?
Holding: yes, there was PC.
o Aperson'snearnesstoothersindependently suspected of criminal activity doesn't, without more,
giverisetoPC.
= Chancesofanypersoninthe car owningdrugs=1/3
= Chancesofanypersonina bar owningdrugs= chanceswere 1/50 or so -- not enough for PC

Hypo: Whatif there'san 80 year old and a 3 yearoldand a 20s year old? Can discriminate. Have to
arrestall or none.

Indetermining PC, do not take the officer's motive into consideration. Objective standard.
Whren
Undercover cops see asuspicious car with temporary license plates. Doing nothingillegal.
When car notices cops, they speed away.
They pull them overforminortrafficinfraction.
Issue: Does it matter what police's true motives were?
Holding: objective standard. Only look atif there were reasonable grounds to stop the car.
o Don'tlook at whetherothercopswould have stopped.
o Why?Hard to getinside cops' minds to guess theirsubjective state of mind.
Problem: encourages racial profiling.

Searches or arrests for the wrong offense

only need PCforany arrest, even arrest was wrong.

i.e. Aman got stopped by an officerfor posing asa cop. Good officer. Then got arrested fortapingtheir
conversation. Bad officer. Notillegal to tape a conversation with a cop. Even though cop didn't have PC
forarrestfor recording conversation, there would have been PCforarrestfor posingas cop, so that's
good enough.

Probable cause for arrest

Same as PC to search

Notexactscience (i.e.cop cansay, in my experience, criminals don'tlook me inthe eye)
Description can be wrong
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e "fairprobability"
e PCcan be based upon collection of different officers' observations.
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Warrant Requirement

Rule:
If warrant --> search, presumptively reasonable
If no warrant -->search, presumptively unreasonable

Required information
Warrantissued by magistrate
Identify person or property to be searched
Identify person or property to be seized

o Specificity: Andresen

Specificity of things to be seized:
Particularity of description - catchall language not good, but not fatal. Officers write these, so often not
supertechnical.
i.e. Andresen - Attorney committed fraud. Cops got warrants to search. Included phrase,
"togetherwith otherevidence of crime at thistime unknown." They seized a lot of stuff, butonly
used about 2% of itin court. Was description of items to be seized particular enough? Holding:
Description was specificenough. Search upheld.
= (Clearwithin context of search warrant thatit was actually limited.
= Dissent: operatedlike ageneral warrant. Didn't use 98% of stuff they got.

Warrantthat doesn’t describe items to be seized atallisinvalid. Evenifitreferencesavalid affidavit.
i.e. Groh- Informant said that petitioner had large number of weaponsincluding grenades,
grenade launchers, rocket launchers, etc. Officer put specificity in the affidavit. Magistrate merely
incorporated the affidavit by referencingitin the warrant. Holding: warrant was invalid.

= Dissent:theygotthe functional equivalent of an authorized warrant. The protection was
there.

What can be seized?

Fruits and instrumentalities of acrime

i.e.bankrobbery. Fruits =chedda'; instrumentalities =ski mask, gun, etc.

i.e.solicitingillicit sex online. Can seize computer. USSC hasn't sorted out how much of the computer
can be used.

Describing place to be searched:
Must be with reasonable particularity. Can make mistakes.

Stanford newspaper case - Police can search anywhere tofind evidence of acrime

Police searched Stanford newspaper office to find negatives of photos of afightin a protest for higher
wages for campus workers. Got theirsearch warrant.

Problem: 1st A. holding: Could search newspaper office.

Butthen, legislature responded with Privacy Protection Act of 1900.

Computersearches:
Whatisreasonable particularity foritems on acomputer? Can you rummage through all the files ?
MUST BE REASONABLE!!! As technology changes, reasonableness must be used.

Anticipatory warrants are permissible.
Hypo: Sting operation - police know that there is going to be a delivery. They are undercover cops, so they have all the PC they
need. When the delivery of drugs happens, won't have time to get a warrant. Holding: permissible. Standard for warrant is PC.
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This is just a different basis to analyze PC.

Executing a warrant

Timing:
Warrantgenerally good for 10 days
Should be served during daytime (6am - 10pm)
o Exception:drugcases-dependson facts
o Onlyhave tostart between 6and 10. Don't have to finish.

Reasonablenessin scope of searchis determined by what they are looking for.
Hypo: search warrantfor an elephant. Can search whereverit would be reasonableto findit.
Hypo: search warrantfor a stolen ring. Could search anywhere b/cit could reasonably be anywhere.

3rd party warrants - balance intrusiveness vs. safety needs
i.e. Muehlerv. Mena- Cops believe agang memberoccupiesahouse. Investigatingadrive by
shooting. Woman detained in handcuffs. Confined to garage for 2-3 hrs. Ask about her
immigration status. Issue: Was this animpermissible search? Holding: No. Case by case basis.
Balance how intrusive vs. safety needs.

Knock and announce

4thamendmentrequires knockingand announcing.
o Knock & announce was a CL notion when 4th A was drafted.
o Don'tneedpermissiontoenter.
Exceptions:
o Threatofviolence
o Suspectmightflee
o Evidence mightbe destroyed
i.e.Suspectwasinthe shower. Police K&A and waited 15-20seconds. 15-20 secwait s
enoughiftheyhadreasonto believe that waiting longer would provide the opportunity for
the suspects to destroy contraband.
If magistrate orders K&A, cops can override thisis circumstances are as above.
There must be a case-by-case analysis
o i.e.Legislature made ablanket exception to K&A requirement fordrugcases. Holding: no blanket
exceptions. Must do case by case analysis. There was enough foran exceptioninthis particular
case. Two concerns with blanketanalysis:
= Exceptionover-generalizes
= C(Creatingexceptioninone category can be extended to others.

Exclusionaryrule doesn'tapply to evidence obtained when knock and announce rule was violated.

Mistakes made while executing warrants
Honest, reliable mistakes are tolerated
o i.e.Copsexecutingsearch warrantfora 3rd floorapartment. Didn't realize that the 3rd floor had
two apartments. Accidentally wentin the wrongapartment. This was ok.
o i.e.Officers entered homewith warrantforarrest of African Americans. Found Caucasian
residents nakedin bed. Made them stand at gunpointfor 2-3 minutes. Realized mistake,
apologized, and left. This was ok.
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= Verypossible that people they were looking for were elsewhere inthe house.
= Whentheyrealizedthey werewrong, they leftimmediatelyand they apologized.

Mediaride-alongs & private assistance
Mediaride alongs violate the 4th A. Have to have a reason to go along with the cops.

o i.e.Wilsonv.Layne - Cops broughtalong mediaforarrest. Wanted the good publicity of the
arrest. Justthere toreport, not to helpinany way. Suspects were in bed and not wearing much.
Violation of 4th A.

o Mediacopshows - can show that cops acted well.

Private assistance with searches is Constitutionally permissible.

Use of force

Anyforce thatisreasonableisallowed

Batteringrams allowed

Stun grenades allowed - even when they force entryinto residenceandachildis present.

Sneak and peek warrants
When suspectisn'thome and a searchis executed, don't need toleave behind any notice of search.

Under Fed Rules of Crim P - can delay, almostindefinitely, leaving warrant afterfull search.

Role of Magistrate

Doesn'thave to be a lawyer (b/cbased on common sense)
Must be neutral

Cannotbe a prosecutor

Magistrate cannot be paid per warrant issued
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Exceptionsto Warrant Requirement

Burden shifting:

Warrant-->it's presumed agood search. D has burden of showing that the warrant isinvalid.

No warrant-->it's presumed invalid. Gov has burden of showing thatan exception to the warrant
requirementapplies.

Multiple exceptions can apply in one fact pattern.

Exceptions to warrant requirement:
Searchincidenttoarrest

Hot pursuit

Plainview

Plaintouch

Autosearches

Inventory searches

Border crossings
Checkpoints
Consentsearches
Probation and parole searches
Adminsearches

12. Drugtesting

13. Governmentemployment
14. Exigentcircumstances

15. Community caretaking

LN sWN R

N
= O

NoPC PC
Inventory searches Searchincidentto arrest
Border crossings Hot pursuit

Roadblocks and checkpoints | Plain view

Consent Plaintouch
Probation & parole Automobilesearch
Administrative searches Exigentcircumstances

Drugtesting
School searches

Community caretaking

Why don't we just ask what was reasonable to the officers? Don't want officerto have to discern every
time. Wantthemto have concrete exceptions.

Searchincident to arrest
Analysis:
- Doyou have lawful arrest?
- lIsita search of personandgrab area?
- Ifnotin grab area, need anotherexception: protectivesweep (reasonable suspicion).
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Once an arrest has occurred, can search
= The person AND
= Cansearchpersonand all containerson them:
Hypo: find cigarette box in pocket. Can look inside.
Hypo:findiphone in pocket. Can they search texts and stuff?
= The grabarea (including purses, passenger compartment)
= Grabarea= withinimmediatecontrol and he might gainit.
Rationale =safety
i.e. Chimel - D burglarized coin shop. Wentto home to arrestand searched entire home for45min-1hr
after suspect was handcuffed. Issue: whetherarrest could justify asearch of the whole home. How far
doesthe "grabrule"go?
= Person?Yes
= Cupboard?Yeseventhoughrealistically can't access it
= Bagnextto him?Yes
= Entire home? Nodoesn'textendtoentire home.
s Entireroomsuspectisin?Yes
Hypo: whatif arrestee wanted to go to anotherroom? Police can follow and search each room he
enters.

Searchincidenttoarrestapplies even whenits safety rationale doesn't apply.
i.e. Dwasarrested for driving with an expired license. Officer searched him and found heroin.
Arrestforan expiredlicense doesn't pose safety risks. But, can still search person orcargrab area
(passengercompartment).

There must be an actual arrest in orderto have a searchincident to arrest.
i.e.Stopped Dforspeeding, butdidn'tarresthimeventhoughtheycould have. Did full search of
car. Found drug stuff. Invalid b/cno arrest. Problem: now cops will arrest more often.
= Though, evenwithoutarrest, can order out of car and pat down.

Hypo:Theyarrestyouin kitchen, take you to squad car, go back inand search kitchen. Is this allowed?
Courts are split:
= Candoit:If primary concernis officersafety, encourage them toremove arrestee before
searching.
= Can'tdoit:Not the theory. People lockedinsquad cararen'tgoingto pose safetyissue ordestroy
evidence.

Pretext stops are okif there is probable cause to arrest. Focus on objective facts, not officer's state of
mind.

Timing: Can start search before saying, "you're underarrest." Timing of search is flexible.

Protective sweep: Can conduct a protective sweep when thereis reasonable suspicion of danger (person
couldbe there). Must be a quickinspection.
i.e.Copsgotarrest warrant fora bankrobberwho had worn a red jogging suit while robbing.
Found himand arrested him. Did a protective sweep of the basement where he had emerged
from to make sure no one else was down there. This was definitelynot within his grab area.
Whatif they are at a home b/c of a domesticdispute, but haven't made an arrestand aren't
planning on makingone? Canstill do a protective sweep if there is reasonable suspicion of others
inthe home orother danger.

Plainview: Canseize itemsin plainview

i.e.same redjoggingsuit case. While doing protective sweep, saw jogging suit sittingout and
seizeditb/cof plainview doctrine.
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Hypos
Police arrest Kate for stealing Girl Scout cookies. They arrest Kate in her kitchen. After they have handcuffed her, they search
cabinets (4 ft away) find thin mints and mj.
- Searchincident to arrest exception applies
= Lawful arrest
= Therefore allowed to search anything withinimmediate control & grab area
= (Cabinets wereingrab area
= Thin mints are evidence of crime
= Saw contraband in plain view - can seize it as well.
Hear noises in attic while arresting her. Find lots of rats and mj plants
- Protective sweep
= Reasonable suspicion that a person would be there. Rat noises sounded like people.
= Mjwasin plainview
Kate asks for change of clothes. Goes to bedroom. Open drawers and closets while she's in bedroom. Find more mj.
- Grabarea - Police can grab from where she moved from
Driving Kate to station. Elvis drives by with car windows tinted in violation of vehicle code. Deciding whether to arrest him,
conduct a full search of the car. Found mj.
- Police are claiming search incident to arrest.
- There was no arrest.

Hot pursuit exception

Balance: police needsvs. privacy interests.

PCthat person being pursued committed crime +speedis necessary (don't wantto lose the evidence or
safety concern) -->Can search without warrant for suspect or evidence.
- Ifyouhad timetoget a warrant, it's not hot pursuit.

Can pursue suspectinto home withoutawarrant
e i.e.Wardenv.Hayden - Armed robberrobbed a cab company. Two cab drivers pursued him, told
dispatch, dispatch alerted police, no warrantb/cno time. Police K&A, Mrs. Hayden letthemiin.
Found suspect pretendingtosleep. Searched all over home. Protective sweep doesn'twork here
b/clooking within places whereno one could hide. Court created hot pursuit exception.
But, an arrestinand of itselfisn't enough forexigent circumstances
e j.e.Payton-Suspected of murdering owner of gas station. After 2days had passed, they had
enough evidence to establish PC, but had no warrant. K&A, heard musicinside, broke in. Found
shell casingand seized it.
= Hotpursuit? 2 days had passed, arrestinand of itselfisn't exigent circumstances.
= Searchesincidenttoarrest? lllegalunlessarrestislegal. Arrest without warrant.

Plain view & plain touch exception

There is no expectation of privacy in what can be plainly seen and touched.

Plain view/touch standard:
Officers lawfully presentin location
Contraband nature immediately apparent. Have PC to believe thatit's incriminating.
- Cannotmanipulate objects to see evidentiary value.
- i.e.Hicks-Bulletwentthrough floorof apartment. Police searched due to exigent circumstances.
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Saw stereo equipmentthattheythought might be stolen merchandise. Found product ID number
underneath. Thisis not plainview.
- Hypo:Whatif they tripped and unintentionally knocked overstereo? It would now be plain view.
- Hypo:Whatif police enterahouse and see MJ capsulesin CA? Legal for medicinal purposesin CA,
therefore not plainly contraband.
Nostrict "inadvertence" requirement
- i.e.Pconvicted of armed robbery of the treasurer of the coin club.
= Affidavit=wanted weapons
= Magistrate = only authorized search for proceeds of robbery
- Duringsearch, weaponsin plainview. Tookthem. Completely advertent. Thisis ok.
Hypo:invite cops overfortea.l've decorated with MJ plants. Cops can seize them.

Plain touch
Same as plainview
- i.e.Individual behaved suspiciously after exiting "crack house." Was evasive of cops. Patdown
search. Felt small lumpinjacket. USSCapplied plain view doctrine and created a plain touch
doctrine.
- Hypo:cop manipulated the small lumpinjacketb/cnotimmediately apparent thatit was
contraband. Notallowed!

Automobile

Anytime there is PCthat avehicle has contraband, can search the entire vehicle.
- Canopentrunkand open containers.

Whyisthere a car exception?

Cars can get away. Therefore, different standard.
In public, therefore lower expectation of privacy.
Constantly beingregulated by government.

Mobile homes: mobility rationale. The exception extends to mobile homes aslong as they are capable
of movingaround.

Young person left motor home. Told agent that he had received mjinreturnsex.

Agententered home without warrant. Saw mj & drug stuffin plainview. Arrested him and seized motor
home.

Problem: People who don't have house/apartment have lower privacy.

Immobile car: lower expectation of privacy rationale. Even thoughimmobility rationale doesn't apply,
canstill search.
i.e. Autoimpounded at police station afteran arrest.

Hypo: Car up on blocks while workingonitinyouryard. Cops come by and do a warrantless search.
- Autoexceptionapplies: Lesser expectation of privacy
- Autoexceptiondoesn'tapply: Immobile
7- Dependsonwhatrationale youemphasize.

Containersinacar: If PCto search car (evenifrelatedtoaparticular container), can search entire car &
containersincar.

i.e. Acevedo-Agentknewincoming package was full of drugs. Posed as mail person. Gave itto the drug
dealer. Suspectdrove ithome.
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- Athird party showed up atthe home and then left with a bag. Placed bag in the trunk. Officers
stopped him and searched trunk.
- Whenthe bagenteredthe car, they had PC to search whole car.

Passenger's property: When there is PCthat there is contraband in the car, can search passenger's
property b/cit'sinthe car.
i.e.Pullovercarforspeedingandfaulty light. See syringein driver's pocket -->therefore PCto
search all of car, including passengers.

Taking apart car: Anyplace that's accessible to suspect that they can put back together can be searched.

Searchesincident to arrestinvolving cars

Rule:Search of grab area (passenger compartment) permitted if:
- Arrestee unsecured and withinreach of car (Chimel) OR
- Reasonable to believe evidence of crime of arrest in car (Gant)
= Why not probable cause? b/cwould just be auto exception.

Passengercompartmentand anythinginitincludingglove compartmentand jackets/pursesfoundin
area.Need PCtoget into the trunk. But, hatchbacks are generally searchable (can argue thatisn't grab-
able)

If suspectis arrested, can search grab area. This appeared to be a per se rule in Belton.

i.e.Belton- Cops pulled overspeedingcar. Discovered that no one owned the vehicle after checking
driver'slicenses. Saw envelope on the floorthat had branding associated with mj. Ordered them all out
of the car. Picked up envelope. Had mj. Checked glove compartment and found coke. Lawful arrest.
Then, applied grab rule to search surrounding area.

Cansearchif thereisreasonto believe evidence of crime of arrestisinthe car.

i.e. Gant- backed away from Belton rule. Arrested fordriving with suspended license. Handcuffed and
locked in back of police car. Searched car and found drugs. Not justified b/carrest fordriving with
suspended license has nothingto do with searchingacar for contraband.

Arrested outside of car: Still can search passengercompartment.
i.e. Thornton - Undercovercop. A car was avoiding him. Checked plates and saw that they were on the
wrong car. By the time the cop caught up to the car, itwas parked and suspect was away from car.

- Stoppedsuspected, patdown search, found narcotics, arrested him, then searched car.

- Claimssearchincidenttoanarrest.

- Aslongas recentoccupant, grab rule applies.

Questions leftopen:
How expansive is evidence of crime?
- Hypo:arrested forspeakingon cell phone. Could search carfor evidence of crime like acell phone
charger.
How muchreasonto believe?
Will this narrow Chimelin home casesjustasitnarroweditin car cases?
Whyisit limited to passenger compartment? Shouldn'titallow entire carif there is reasonto believe?
Problem: officers may take more risks.
- i.e.placingarrestee oncurbinstead of in car so that they can do search incidentto arrest without
reasonto believe.
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Auto Search Hypos:

1. Police think there is a blue duffel bag in the car where Katherine keeps drugs.
- Have they established PC? If so, we use auto exception and can search everything.
- Searches incident to arrest.
= Doesn't work under grab rule b/c in back of patrol car
= Works under evidence of crime of arrest theory - crime of arrest was drugs, expect drugs to be found in car,
therefore can search passenger compartment
- Tosearchtrunk, can only use auto exception
2. Arrested fordriving with expired tags. Ordered to sit on curb. Find drugs in passenger area and in trunk.
- Search of passenger compartment - searches incident to arrest grab area - not restrained in back of car
= Whatif police had guns pointed to her? Might no longer be within grab area.
= Pass. Comp. search cannot be allowed under Scalia theory b/c there is nothing to search related to the crime.
- Trunksearch
= Since they found drugs in passenger compartment, had PC for the rest of car and could search rest of car under
auto exception

- Whatif she was in back of patrol car? Would have never been able to search passenger compartment and woudn't have
gotten PC for trunk
3. Working on car up on blocks at home. Identified as man who robbed jewelry store. Someone saw him put bulging sacks into car.
- Can'tuse search incident to arrest.
- Canuse auto search. But, can argue that car couldn't be moved. Rationale for auto exception is not there.

More Auto search hypos:
1. Arrested for speeding. Put in squad car. Find cocaine under front seat.
- Wassearch permissible? No.
= Autosearch - no PC
= Searchincident to arrest
O  Grabarea theory - doesn't work b/c already secured in back of car
O Evidence of crime of arrest - doesn't work b/c arrested for speeding
- Ifnotin squad car, can do grab area theory
2. Arrested fordriving under influence. In back of squad car. Search passenger compartment. Find baggie of cocaine.
- Searchincident to arrest - search for evidence of crime of arrest. Permissible.
- Whatif not in back of squad car? Might be able to use grab area as well.
- Since they found drugs in passenger compartment, can search trunk b/c of PC.
3. Suspect runs and police think that there is counterfeit money in car.
- Autosearch exception - there was PC that there was contraband in car.

Auto inventory searches

Don'tneeda warrantor PC to do an inventory search. Why?
- Nottechnicallya"search" forevidence
- Caretakingfunction: Protection of owner's property, protection of police against claims or
disputes, & protection of police from potential danger
If they happento find contraband duringinventory search, it can be used.
The inventory search must be routine.

Hypo: Canyou vacuum floorfordrug residue? No. Goes beyond the concerns of destruction of property
orsafety.

Inventory of people: Permissible if routine/standardized procedure

Hypo: police search a man's shoulder bag at a police station after lawful arrest. No PC that they were going to find something in
bag. Possibility of dangerous stuff & it was routine to check arrestees' bags. Permissible.

Phones: What about search of a seized phone?
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CAsawit as a searchjust like any other container. Main concern = destruction of evidence
- Levensonwantstoargue thatshouldtreat containers differently.
- Levensonalsonotsureif law enforcement need outweighs privacy of cell phones

Border searches

Includes:
- Fixedcheckpoints notatactual border
- International mail
- Ingoingand outgoing searches
- Containers
- Laptops?

Rationale
Protectborders
Right of sovereign
We've always done it

Whatisa border?

Physical border- Mexico, Canada

Fixed checkpointsthataren'tonthe actual border
International airports

Routine vs. non-routine
- Lengthoftime (1-2hoursis shortenough to be routine)
- Amountofintrusion (i.e. alimentary canal, serious damage to parts of car that are needed)
- Personvs.things
- Frequency of inspections
Defense wants non-routine. Gov wants routine.

Routine searches - no suspicion needed
- Insuspicionless searches, balancing:
o Rightof people beingsearched with
o Governmentinterest
- Governmentinterestisatitszenith atthe borders.

Non-routinesearches - reasonable suspicion needed
- Balloonswallowers

Routine caninclude: (Therefore, don't need suspicion to remove gas tank, remove cardoor panels, or
slash asparetire)
Removinggas tank
- Flores Montano - Drove up to border. Had to go to secondary checkpoint. To send to secondary
checkpoint, can use racist means oranything they want. Don’t need suspicion. The gas tank
sounded solid when they tapped it, soamechanictookitapart. Took 1-2 hours. Customs officials
seized lots of mjfrom agas tank.
- Didn'tneedreasonable suspicion. Was aroutine search.
Removing cardoor panels
- Nopermanentdamage, thereforeit's routine.
Slashing spare tire
- Thesparetireisn'tneeded. Thereforeroutine.
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Hypo #1:

Routine: car put back together

Non-routine: passed two hour limit, much more intrusive
We need reasonable suspicion to search people.

International mail - no suspicion orPCneededtoopen

- i.e. Americans were mailing in heroin from Thailand. Postal inspector - opened envelopes. Suspected b/c weighed a lot,
from Thailand. Don't need reasonable suspicion b/c protecting sovereignty.
- Hypo: GWB monitoring international phone calls.

People - can detain with no suspicion; when crosses to non-routine, need reasonable suspicion.
- i.e. Woman flew in from Bogota. Suspicious for various reasons. Female pat down, stomach is firm. Ends up getting
detained all night while they wait for her to poop.
o Initial stop & pat down: Don't need any suspicion.
o Xray, rectal exam, strip search, etc.: Need suspicion. They had suspicion here.
- Hypo: making a woman lift her skirt. Non-routine. Need reasonable suspicion.

Laptop - reasonable suspicionis notrequired to search alaptop at a border.
- i.e.Arnold- American flyinginfrom Philippines. Inspected luggage. Open hislaptop toinspectit
andfind child pornography. He argues that the computeris like your mind. Holding: allowed to
search.

Checkpoints & roadblocks

Isit Constitutional?
Searchforaliens ‘Yes
| DUl sobriety stops -Yes
- Druginterdiction . No
| Witnesses . Yes
'Terroriststops . Likelyyes |

Child abductions | Likelyyes

Considerif publicsafety, exigent circumstances, finding witnesses OR if trying to catch criminal.
- Problem:canargue thatanything's primary purpose is safety.
If concernisthe former: balance publicsafety vs. level of intrusion.
Hypo: stopping people before entering LA County to inspect if they have HIN1.
i.  Whatis the primary purpose? Primary purpose = public safety
ii. ~ Still balance - perhaps the invasion outweighs the public safety

Sobriety checkpoints
Nosuspicion needed.
i.e.Sitz- Stop cars for25 seconds. If there is suspicion, they direct them toward asecondary
check. People soughtaninjunction.
- Holding: permissible, no suspicion needed
- Balance publicsafety vs. minimalintrusion - purpose is safety, not crime discovery
- Dissent:don'tdisagree with balancingtest, justargue that sobriety checkpointsaren'tvery
effective.
Primary purpose must be safety. If primary purpose islaw enforcement, need reasonable suspicion.
i.e. Edmond - Stoppingdrivers ata checkpointto run drugsniff dogs around cars to find evidence
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of drugs. Holding: violates 4th Amendment.

exigentcircumstances - You can stop cars.
i.e. OsamaBin Laden onthe road - can stop cars because primary purpose is publicsafety, not
finding evidence of crimes

Witnessestoacrime - can have a checkpoint

i.e. Checkpoint where police stopped drivers to ask them forinfo about a recent hit and run accident. Purpose =
information gathering, looking for witnesses. Happened to stop someone who was obviously drunk. Checkpoint was
permissible.

Hypo: stopped cars instead of doing Amber Alerts.
- Impermissible. Looking for crime. Primary purpose = catch criminal
- Permissible. Exigent circumstances. Primary purpose = rescue kid
Hypo: Bin Laden in LA.
- Impermissible. Primary purpose = catch #1 FBI most wanted, evidence against him
- Permissible. Primary purpose = protect the US from this very dangerous man

Consent searches

If you get consent, you need nothing else.
Nosuspicionrequired
Consentmustbe voluntaryin orderforthe search to be reasonable.
o Totality of the circumstances testto determine if voluntary.
= Toldrighttorefuse
= Time ofday
= Location, in custody
= Showgun
= Tone of voice
= Heldincommunicado
= How invasive the search was
= Ageandgenderofsuspect
= Impairment, intoxicated, intelligence
= language barrier
= Numberofrequests
= Priorarrestsand knowledge
= Reluctance of suspect
o Persondoesn'thave to know thatthey can rebuke the search.
o Consentis NOTthe same as a waiver. Waiveris given when you know you have the right.

i.e. Cop stopped a vehicle fully of Hispanic guys b/c the back light was off. Asked if he could search car. Said, "yes." Cop found
three checks that had been stolen from a car wash. Issue: what must prosecution do to prove that consent was voluntarily
given? Holding: Totality of circumstances. This was enough.
i.e. Three police boarded a bus as part of a drug enforcement effort. Asked individuals about travel plans and to identify their
luggage. Saw guy with baggy clothing. Asked for permission to check him. He said ok. Issue: was this voluntary consent?

o Argument forvoluntary: officer spoke quietly, no gun

o Argument forinvoluntary: guy felt stuckin the bus, physical proximity of the officer's face, never told him that he could
sayno

Whatif you don'tgive consent?
- Cops make you waittwo hours while they get a warrant. Not coercion. Need extreme psych
pressure or coercion.
- Copscan't use exercise of right as a way to establish suspicion againstyou.
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= But,ifyougive consent, they begin searching, andin the middle you say, "stop," they can
use thatto establish suspicion.

Scope of search
Generally, burden on suspectto limit scope of search
Reasonableness test
o Whenconsentwas fora "quick search," unscrewing panel was beyond the scope.
o Includescontainer
Difficulttowithdraw consent once officers are in middle of search

Hypo: police stop car and ask to search. Has two kids in the back. Cop says that if he arrested her, her kids would go in foster
care. Coercive?

Who can consent?
Suspect
3rd party
o Actual authority - housemate/roommate actually had permission to give consentto search
= j.e.Randolph - co-occupantscan generally give consentaslongas otherco-occupantwhois
physically presentdoesn’t object. Wife gave consent to search of home eventhough
husband wasthere and withheld his consent. Holding: wife's consent invalid.
= Ruleisarbitrary. If present, can'tdoit. If out back, can do it. Now timingis everything. Police
wait until personisnotthere.
= Domesticviolence concerns. Could possibly getaround it with exigent circumstances.
" Hypo: Suspect not there. She gives permission, police know he would say no. Still a valid consent.
o Apparentauthority - persondidn't have authority, they were posing - still enough for consent as
longas reasonable officer would believe that that person had authority.

Probation & parole searches

Probation - forthose who didn'tgo to jail. Put on probation instead.
Parole - those who are out of jail and transitioning back into society.

Balancing: Governmentinterests (These are people who have already violated law.) vs. Privacy interests
of individuals.

Level of suspicion needed:
Average person =probable cause
Probation =reasonable suspicion (though uncleartoday)

o i.e.Knights-doNOT needa warrant with PC. Part of probation agreement: agreed that he could
be searched anytime. Suspected him of breakinginto Electric Company. Instead of getting
warrant, searched apartment. Found everything related to break in and arrested him. Search was
proper.Didn't need awarrant.

= 4th Amendmentdoesn'tlimititto probationary purposes
= Balanced governmentinterestsvs. intrusion on privacy. Need to protectsociety.
Probationers'freedomis necessarily curtailed. That's the whole point of probation.
Parolee =nosuspicion

o i.e.Samson-can search at anytime aslongas you know they are on parole. Officerthought that
there wasawarrant for D's arrest. D said no. Radioed someone. Found out he was on parole.
Started searching him and found meth. Search was Constitutional.
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o Dissent:needtorehabilitate people, buttreatingthem like theyare in prison. Thisis removing
certain people from 4th Amendment protection.
Injail = no suspicion

Administrative searches
Special needs search.

Special needs - onitsface, the purpose isto protected health & safety, notto discoverevidence of a
crime.

Administrative search - government entity search to determineif you are complying with fire code,
housing code, etc.

- Theyarethereforhealth & safety purposes, notto criminalize.

- Problem:still agovernmentsearch.

- Iftheyinspectandfind contraband, plainview doctrine allows them to bring criminal charges.

There needs to be areasonable administrative scheme.
Elementsto determine if reasonable:
= Substantial governmentinterest
= Inspectionsare necessary toensure compliance.
= Statutory scheme mustbe constitutionally adequate to substitute forawarrant
= Providesnotice - letbusiness owners know that they will be inspected
= Limitsdiscretion-notuptoindividual inspector-time, place, & manner limitations

i.e. Camara- Inspector came. Residentturned him away multipletimes. Do not need traditional
probable cause, only need areasonable administrative scheme (cannot have the inspectorjust decide
onawhimwhoand whentoinspect) Can getan administrative warrant by complying with statutory
scheme. (elements not delineated yet)

i.e.Burger-delineated above elements. D owned junkyard. Officers entered junkyard to conductan
inspectionto determine if thereare stolen vehicles. (Strange b/c sounds like a criminal search where you
need probable cause & a warrant.) Complies with 4th Amendment. Balancing: thisisaninspection ofa
closely regulated business, therefore low privacy expectation.

= Dissent:everyone will be subjected to thisif ajunkyardis. Junkyards aren'tvery regulated.

Hypos:
Tyler and Jonathan own and operate a gun store. Pursuant to federal regulation, officers of the Bureau of Alcohol, Tobacco &
Firearms regularly inspect such stores to make sure they are keeping required registration records for all gun sales they
make. The inspections are made without notice and include the ATF officers looking through the store’s books, as well as
looking through the store to see if there are any unregistered weapons. Tyler and Jonathan want to challenge the searches as
violating their 4" Amendment rights. Are they likely to be successful with their challenge?

o  Heavily regulated business

o Ifscheme itself provides notice that they do searches without notice, it's ok.

Todd runs a health club and spa. The club is licensed to provide exercise and spa facilities. On Saturday night, right before the
club closes, uniform police officers show up at the club, demanding its records and searching the exercise rooms and locker room
areas. Theyclaim to be doing a search under the Health and Safety Code which provides that health clubs and spas may be
searched “on a regular basis to determine if there is compliance with licensing requirements and health standards.” During the
search, police find illegal steroids and way too many dirty towels. Should the evidence be suppressed?

o Problem: quoted words - what does "on a regular basis" mean?

o Have power to do search, question is if the statutory scheme is ok.
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Drug testing
Special needs search.

Drugs are a special needs searchb/cpeople then drive oruse weapons. Not trying to prove criminal
case. Trying to promote safety.

Governmentemployees - No suspicion needed. Just ask if there'saspecial need.
o i.e.Skinner-railroad workers case. Expectation of privacy isdiminished b/ceveryonehastodoit.
Governmentinterest - safety. Drug testing of railroad workers was upheld.
o i.e.VonRaab - Customs employees working against drug trafficking. Struck down drug testing for
customs employees working with paperwork, but everyone else had to be drug tested.

Politicians - drug testing not necessary

- i.e.Drug testing of state office candidates. Struck down drug tests b/c no evidence of drug problem among elected
officials. Not high risk or safety sensitive tasks.

Hypo: Government officials are concerned about the growing drug problem inthe United States. Accordingly, they order drug
testing for every person who uses the state and local parks. Noting that a number of accidents occur each year in these parks,
and that families need safe places to visit, government officials require each driver to give a urine test when entering a state or
federal park. The results of the drug test are automatically forwarded to the police. Mr. and Mrs. Coe Kain challenge the policy
as violating the Fourth Amendment. How should the court rule?

o Problem: reported to police - this shows that it's not just for public safety

o Hypo: not forwarding it to police. Debatable.

= Balance government need versus level of intrusion

School searches:

Random drugtesting - no suspicion, all extracurricularactivities
Search of backpacks (notintrusive) - reasonable suspicion

Strip searches - PCor reasonable suspicion of adangerous drug

Drug testing

i.e.NJv.TLO - Reduced 4th A. rights for students to protect kids in publicschools. Backpack search.
- Balancing: Greatergovernment needs versus reduced expectations of privacy for students
- Ordinary searches of individual students: Reasonable suspicion, not probable cause required.
i.e.Vernonia- Randomdrugtesting of athletes withoutany reasonable suspicionis reasonable. Student
athletes were labeled as the big druggies of the school. Did random drug testing.
- Balancing: Privacy interests (less privacy in school sports) vs. governmentinterests (deterring drug
epidemic, preventinjuries)
- Alsoconsiderhow theydothe test.
- Importantfacts:
= Parentsvoted fortesting.
= Safety: Could be physical injury to wrestlers.
= Kidshadvolunteeredforthe activity. Don't havetodoit.
= Testingwasrandom.
= Privacyintrusion (men fully clothed, someonestands behind them listening; women in stall
and heard not observed)
i.e. Earls - extendsrandom drugtestingto all extracurricularactivities.
- Privacyinterestsvs. governmentinterests - Focus onrisk of drugs to everyone -ignored Vernonia's
concernwith safety
- Problems with individualized suspicion
= Burdensteachers
= Targetssuspiciouslooking groups
= Fearoflawsuits chilling enforcement of program
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Natalya attends the local public high school. Concerned with a growing alcohol problem, school officials have announced that
they will randomly test all students who attend school dances to determine whether they have alcohol in their system. The
results of these alcohol tests are reported to the students’ parents and their principal. If a student is found to have alcohol in his
or her system, he or she is held back a year in school and forced to go through additional health education classes.
o Isthe punishment excessive ? However, can argue that it's up to the schools to decide how they want to punish. Courts
onlyintervene if it's a criminal punishment.

Strip search - all about balancing (again). When the searchis superinvasive, the contrabandisn't too
bad - need more than reasonable suspicion.
i.e.Redding- Took 13 yearold to nurse's office. She had to take off all her clothesand pull out her
underwearsothey couldlookforprescriptionibuprofen. They had reasonable suspicion. Individualized
reasonable suspicion was notenough forthe more intrusive search thatdidn't have astrong
governmentinterest.

- More intrusive - quite invasive of privacy interest

- Governmentinterest (only ibuprofen) - very low governmentinterest

Special needs: whenever | see asearch whose primary purpose isn't criminal, could fall under special
needssearch.
i.e.

- HIVtesting

- Sarstesting

- Westnilevirus

- Checkpoints nearairports

- Searchesinsubwaysandtrains

- Searchesonferries
i.e. TSA-special need-safetyinterestof planes
i.e.Pregnantwomen - A nurse, who was offended by pregnant women using drugs, convinced the
hospital toturn over positive fordrugs urine samplesto the police. Women consented to urine testing,
butdidn'tconsenttoit beinggiven to police.

- lIssue:isthisaspecial needssearch?

- Holding: no. primary purpose of policy was law enforcement. Therefore, notaspecial need.

Testing of women is unconstitutional.

- Policy-sendingurine to police would prevent pregnant women from getting prenatal care.
i.e. SWAT officer had atext message machine of sorts. He used it to sendillicit sexual messages. City had
auditing policy so they didn't have to pay overage charges. Is this policy asearch? Weren't tryingto
criminalize. Were tryingto meet special need of not going over on messages

Exigent circumstances

Hot pursuit
Must actually be in hot pursuit. Immediatelyaftercrime.
Must be to protect others or preserve evidence.

i.e. Lone witness saw drunk driver. Reported it to police. Police figured out where driver lived and went to residence. Entered
home without warrant and found him drunk and arrested him. Argued hot pursuit. Holding: no! not immediately after crime; not
protecting people or evidence (not about to drive drunk, saving BAC isn't enough)

Serious threat of safety

- Officer'sactual motiveisirrelevant.

- Courtsare willingtolook more broadly at this.
i.e. Stuart- Officers wentto house due to complaintabout noisy party. Officers heard loud noise behind
house and wentthere. Saw fightin house, so they wentin without warrant. Holding: this was ok b/c
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worried thatsomeone would get hurt.

i.e. Officers responded to complaint about domestic disturbance. Truck windows smashed and blood on the truck. Knock on door
and individual says, "go away, get a warrant." Officers walked in. Saw D with gun. Is it still exigent circumstances even if the
person in home says they don't want help? Yes.

Hypos:

Police are driving through a neighborhood when they see a group of kids partying on Cheyenne’s lawn. The police approach the
kids to see what they are doing. When they do so, they hear someone inside the house scream, “And here’s another kick for
dating my girl!” They then hear someone moan. Police rush inside where they find Armando and Brock have a minor
fight. While they are inside, they also see drugs and drug paraphernalia. The police arrest Armando and Brock for illegal
possession of drugs. Should the evidence be suppressed?
©  Sounds like exigent circumstances. PC, concerned that someone will get hurt

Police hear a scream and see a robber running from his victim. The victim is yelling, “He stole my new bracelet. Be careful, he
has a gun!” The police follow the robber as he runs into a nearby home. When the police charge into the home, they see several
marijuana plants, a pile of envelopes, and an illegal automatic rifle. The home belongs to Min Song. Police open some of the
sealed envelopes and discover tax refunds in the names of different people. The police seize all of the items and charge Min with
possession of narcotics, tax fraud, and possession of an illegal weapon. Is the seized evidence admissible?

o Entering house = exigent circumstances

o Problem: can only get things in plain view. Not sealed envelopes

Community caretaking exception

Wantto allow police to help people without having to get awarrant.
Community caretaking recognized:
- Officersentered home thatappearedto be burglarized. Wanted to see ifanyone was hurt.
Community caretaking not recognized:
- Stumblingman gotin passengerside of car. Officers blocked the car. Exception appliesto vehicle
stops, butinfo available to the officerin this case was insufficient to justify the detention. He had
afriendinthe driver'sseat who could take care of him.

Hypos:
The police are walking past Yolanda’s house when they hear a big explosion. They rush inside and see a meth lab in full
operation. The officers seize evidence from the lab. They do not have a warrant for the search. Have they violated Yolanda’s
Fourth Amendment rights?

o Community caretaking. They had PC that someone would get hurt.

o Exigent circumstances is only for PC of criminal behavior

Laurie Flevinson leaves the door of her home open while she runs around the neighborhood trying to find her cat. While she is
down the block, the police cruise by and see Flevinson’s front door ajar. No one answers when the police knock on the

door. Inside, the police see a house that it a complete shambles. They go in and find stolen jewelry in Flevinson’s

house. Flevinson moves to suppress the evidence. How should the court rule?
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Seizures & Arrests

Seizure: Arrest | Seizure: Temporary detention Consensual encounters
PC RS No suspicion (b/cnotcovered by the 4th A.)
Approach

Was it a seizure?

Whatkind of a seizure was it?

Who was seized?

Was there the properlevel of suspicion?

What can the police do during that type of seizure?

#1 Was it a seizure?

Consensual encounter-notaseizure, nosuspicion needed
- Standard: reasonable personfeel freeto leave? Objective standard considering all factors:

= Threateningpresence?

= Display of weapon?

= Physical touching?

= language/tone of voice?

= Don'tneedtobetoldthatyou are freeto leave.
i.e. Mendenhall - Darrived at LAX from Detroit. D is 22, high school dropout, female, African American.
She was acting suspiciously. Did asearch & found heroin. Was she seized? No. After she was searched,
they gave everythingback to her before asking herto accompany. This contributes to the concept that
she knew she wasfree toleave.

Hypo: people's things aren't given back before asked to accompany. Seizure.

Notdetained - notaseizure, nosuspicion needed
- i.e.policechases

Factory sweeps: cops can go through garment factory and ask for immigration status. No suspicion
needed. Notaseizure.

Street encounters: nosuspicion needed. Notaseizure.

Bus sweeps: no suspicion needed aslongas free toleave, not a seizure.

Police chases: NOTseizures. Need some kind of physical restraint.

Car passengers: Passengers are usually seized along with drivers. Can't argue that passengercan just get
outandleave. Therefore, passengerhasarightto contestif seized along with car.

i.e. Police see "young hoodlums" sitting around. The kids run & toss the illegal drugs while running. The cops chase them. If
seizure was when they were chasing, they would have to articulate reasonable suspicion for the seizure and if unable to, they
would lose the coke that got tossed. Police chase didn't count.

#2 What kind of seizure was it?
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Arrests:
- Long-time detention
- Lookat all circumstances
= Show of force
= Handcuffs (notrequired)
= Lengthof detention
= Don'tfeelfreetoleave
- Musthave PC - look at totality of circumstances.
- Publicarrests- nowarrant needed

= Misdemeanors witnessed by officers
e j.e.womandriving with children. Cop saw that she & her children weren't wearing a seatbelt. Under law,
wasn’t punishable by jail time. They arrested her and put her in jail. Cop personally knew her and didn't
like her. Arrest was Constitutional.
o Subjective intent of officer irrelevant.
e j.e.canarrest you if driving while on cell phone.
= Felonies where officers witnessed it orknow of PC- don't have to see felony committed

Arrestsin home - warrant needed

Ifthere is a state law saying that you cannot arrest for X offense and an officer arrestsfor X offense, it
still complies with the 4th Amendment. Only need PC.
States can add exclusionaryrules (i.e. if you violate state law, we'll exclude the evidence)

Gerstein review- present complaint of unlawful arrest to judge within 48 hours of arrest (absent
extraordinary circumstances)

Terry stops/Investigative stops/"stops & frisks" - temporary stops

Requires reasonable suspicion, not PC
= Specific&articulable facts - more thana hunch

i.e.Terry-4th A.allows stop & frisks - Police was patrollingaround downtown Cleveland. Noticed two
men walking back and forth. Based on 30 yrs experience, he thought they were casingthe place fora
robbery. He should have approached themto ask questions, butinstead temporarily detained themand
did apat down for safety. Issue: Whetheritis always unreasonableto subject personto limited search
forweapons unlessthere is probable cause forarrest

i.e. Missing front license plate, Baggy clothes. Pats down & finds weapon. Was there reasonable suspicion for the patdown? Yes.
Reasoning: Not going to second judge while officers are getting shot on the street.

Detention can become an arrest. Factors:
- Onstreetorstation house?
- Dfreeto leave?
- Fingerprinting?
- Lengthoftime of detention?
- Handcuffs?
- Toldunderarrest?

#3 Who was seized?

Streetseizure - individual
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Carseizure - driver & passenger - this gives both standing to sue for improperseizure of car

#4 Was there enough suspicion?

Arrest-PC
Temporary detention - reasonable suspicion
(Consensual encounter - need nothing)

Whatis reasonable suspicion? (foraTerry stop)
Specificarticulate-able facts that go toward suspicion. More than a hunch.
Totality of circumstances

- Suspicious activity

- Commonsense inferences

- Officer'sexperience

- Anonymoustips (predictive)

- Flightof suspect

- Profiling

- Drivingbehavior

- Location of suspect

- Suspect'sclothing

RS for stopping cars:
Totality of circumstances, don'tlook at each factor separately

- Commonsense inferences

- Officer'sexperience

- Unnatural way of driving

- Unnatural conduct of passengers

- Locationof car
i.e. Arvizu - Have sensors at the border. Sensors went off that a car on a route used forsmuggling drugs.
They see children, uncomfortable, wavinginacar. See driverlookinrear view mirror. Enough for
reasonable suspicion? Togetherit was.
i.e.othersimilarcases have said that similarfacts are notenough.

RS & informant's tips

Lessinformationthan PCand less reliability than PC.

Anonymoustips allowed if they predict future action. Corroborates the evidence. Corroboration doesn't
have to be of guilty behavior.

i.e.anonymoustip and only corroboration was the kind of car and the taillight being out. This was
enough.

i.e. Leaving hotel with briefcase. Facts are not exactly like whatinformant says. They called thisRS b/c
predicted future activity. This was aclose case.

i.e.FLv. J.L. - Anonymous tip that young, black male wearing a plaid shirt was standing at bus stop and
carrying a gun. Officers went. Saw three young, black males. One was wearing a plaid shirt.
Corroboration =plaid shirt, particular bus stop, young, black, male. Holding: notenough for RS. Police
argued thatthey wanted a firearm exception. When there isatip forfirearm possession, don't need
reasonable suspicion. Court rejected this.

7- BUT, possibly lowersuspicion if someoneis carryingabomb.
Hypo: anonymous call: there is an Arab man standing outside federal building carrying a knapsack with a bomb in it. Is this
enough for RS? May be the same. But it's a bomb case.

RS based on suspect's flight
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- CanbeenoughforRS. Noperserulefor or againstfleeing being enough for RS. Look at totality of
circumstances.

- i.e.Wardlow - Police patrolling area known for drug trafficking. When D sees officers, he runs away. He's
carryingan opaque bag. Bright line rule rejected, totality of circumstances adopted. Circumstancesin
this case: Locationin high drug area; ran afterseeing the cops.

RS based on profiling

- lIt'sok.
i.e."neverbuy aplane ticket with $20 bills" Facts - independently, these are all very innocent behavior:
Boughtticket with cash, wore black jumpsuitand gold jewelry, onlystayed in Miami for 48 hours, name
didn't match phone number, acted nervously, didn't check luggage. Taken together, these facts fit the
profile of adrug smuggler.

- Race can evenbe a factor. Have to look at totality.

- i.e.guyfitprofile of gang member: young, black, baggy clothing, fromatownin AZknown to have Crips
presence, carrying a police scanner. This was enough.

#5 What can police do incident to seizure?

Arrest-searchincidentto arrest, search person & car
Terry stop
- Canstopyou, can stop car -- brief detention
- Canask questions
- Canberemovedfromcar
- Canpat down - outerclothingwhere weapons can be found, canlookinside purses/backpacksifit
canholda weaponandifit's close enough to personto getused
o Needreasonablesuspicion of criminal act & fear of dangerto cops
- AskforIDs (accordingto Hiibel)

o i.e.Hiibel-askingforIDis alimitedintrusionandit'sreasonably related to purpose of Terry
stop. Police received phone call about assault. Saw the truck on the side of the road and saw
man standing nexttotruckand womaninside. Saw skid marks and believed sudden stop.
Man appeared intoxicated. Police asked foridentification. Refused to comply. Man started
taunting police. Police arrested him.

Back to Hiibel

= Leave open possibility of violation of 5th A. if police walking from person to person asking
forMr. X.

- Ifatyourhouse, they can handcuff youtemporarily, do a protective sweep

Consensual encounter - anything you agree to

How much force for an arrest?
e Totality of circumstances
- Severity of crime
- Threattopolice or others
= Police canuse lethal force whenthere is dangerto officers or others.
- Whetherornotthey are resisting
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Electronic Surveillance

Wiretapping- Neither party aware that governmentis listening

Thisis differentfrom consensual monitoring: No 4thamendmentviolation when | am listening to my
friend and unbeknownst to me, my friend is recording it.

Governed by statute - Title Il - Need a special type of warrant

Foreign Intelligence Surveillance (FISA) court - secret court that authorizes surveillance when related to
national security. National security only has to be one of the reasons. Doesn't have to be primary reason
forwiretapping.

Bush administration just allowed wiretapping
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Exclusionary Rule

Purpose: punishment, deterrence, notwantingto useillegal evidence
Concerns: cost of litigation, criminals go free

remedies foraconstitutionalviolation
Sue police - problem: have qualified immunity, also jury wouldn't be very sympathetic
Disciplinary action against police by police department - problem: not usually doneb/cprimary concern
is getting criminals off the streets
Criminal action against police
Notdo anything

Exclusionary rule - material obtained inviolation of the Constitution cannot be introduced at trial
againstacriminal defendant.

o Fedssetminimum exclusionary rule applicable to states

o Statescan have theirown exclusionaryrules - CA'sisthe same as federal

o Violations of Fed Rules of Crim Pro do not trigger exclusionary rule

o Violations of international law do not trigger exclusionary rule

Knock & announce - exclusionary rule doesn'tapply

i.e. Hudson - Court decides not to apply the exclusionary rule to when police fail to knock and announce.
Why? Generates substantial social costs; Not much deterrent; No longer need b/cof improved police
professionalism

Policy: Should we have the exclusionary rule?

Argumentsin favor Arguments against

¢ Need deterrentto promote Constitutional | ® Should have an alternative to punish cops.

right. Rule gives 4th A. meaning. ¢ Doesn'tremedy actual Constitutional violation of
¢ Don't have good alternative remedies. privacy. Just prevents evidencefrom beingused.
¢ Judicial integrity ¢ Isn'tan actual deterrent. No clearstats on deterrent
¢ Part of American tradition effect.
¢ Costs are exaggerated, benefitsare waved | ® Rule benefits scofflaws.

away ¢ Don'treally needitto protect Constitutional rightsb/c

copsare so good.

History of Exclusionary Rule:
Judicially created rulethatapplied to federal courts
Until Mapp, didn'tapply to states

Mapp - Black woman (Mapp) had daughter. Lived on top floor of dwelling. Police gotinfo that suspect of
recentbombing mightbe in thathome. Police showed up, Mapp asked them where their warrant was.
Eventually police burstin and searched. Found "obscene" pamphlets upstairs.

o Heldthatexclusionaryrule applied to states.

o "silverplatter" doctrine- cops taking case across the streetto state court rather than federal

Standing
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- Canonlybringexclusionaryrule if yourrights were violated
- Have standingif you have ownership orcontrol overanitemthatis searched. Thisdoesn'tinclude
ownership or control over contraband.

i.e. Rakas - Who had legitimate expectation of privacy violated? Facts: armed robbery; Cops had
probable cause to stop car b/c of description of carthat had been atrobbery; Cops searched a box of
rifle shellsin glove compartment and sawed-off rifle under the front passenger seat.
= Thissearchwasillegal atthe time b/csearch incidentto arrest doctrine hadn't developed yet.
= Do passengers have standing? Only people whoserights are violated can have standing. The

passengersdidn't have alegitimate expectation of privacy.
Hypo: what if cops searched Rakas' backpack which was on the ground? He would have standing b/c he has privacy interestin
the bag.
Hypo: what if the guns belonged to Rakas? There would be no reasonable expectation of privacy b/c it's contraband.

Hypo:
Police stop Tess as she is driving away from K-Mart. Armineh and Cheyenne are in the car with Tess. Police search everything in
the car, including Armineh’s bag. Inside the bag, the police find cocaine. Armineh tells the officers that the cocaine belongs to
Cheyenne. The police charge Tess, Armineh and Cheyenne with possession of the cocaine. Which one of the defendants has
standing to challenge the seizure of the cocaine and under what theory?

- Tess? Has standing b/c has a privacy interestin her car

- Cheyenne? Not her car, not her bag, no standing

- Armineh? Has reasonable expectation of privacy in her bag even though that's where they found contraband.

Standing & home searches
- Ownerofhome hasstanding
- Personwhohasbeenlivingin house forsix months has standing. Don'towniit, but have
reasonable expectation of privacy.
Guests/visitors:
Length of time that they were there (Not determinative alone)
= j.e.overnightguestscanchallenge asearch.
- Amount of previous connection to the place. Priorvisits.
- How well dothey know owner.
- How much of the house do they use
- Commercial visitor has no legitimate expectation of privacy
= j.e.Carter-Personwholivesinapartmentbags cocaine with two guests who have never
beenthere before. Within 2-3 hours, they were done. Officer got tip that they were doing
this. He peaked through blinds and saw it. Stopped car when they drove away and found
drug paraphernaliain car. Visitors didn't have standing b/cthey were commercial visitors.
Any otherindication of expectation of privacy.

Hypo: what if he had slept over instead of just spending a few hours? Would have had standing b/c he was an overnight guest.
Hypo: person comes over for sex. Probably has standing b/c not commercial activity.

Hypo: Mark and Megan both live in a trailer park. Megan has told Mark that he is welcome to hang out at her house any time.
She even gives him a key. Mark regularly uses Megan’s house to do his laundry because he does not have a washing machine.
He also comes over when he wants to watch Megan’s satellite television. Police get an anonymous call that there are drugs in
Megan’s house. Without a warrant, they enter Megan’s house and find Mark sitting on the couch, eating popcorn, watching the
television and smoking marijuana. They arrest Mark and seize the marijuana. Does Mark have standing to challenge the search?
- Notacommercial activity, has a definite connection to homeowner
- Wasn't there overnight, can argue that it's commercial b/c he goes there to use it, he doesn't actually stay there

Standing & cars
Whenacar isseized, everything withinitis seized as well. Therefore, passengers can contest seizure of a
car andthe search of self afterthe illegal seizure of the car.
i.e.Brendlin-Police didastopandit turned out that the stop was illegal b/cthe carhad temporary tags.
Saw that it was an infamous parolee. Made him get outand did a search.

- Why?Whenthe caris stopped, it's notjust the car itself thatis seized. Everyone within the caris

seized aswell.

Taxis: Infootnote, court says thatthe questioniswhetherareasonable personin passenger's position
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wouldfeel freetoterminate the encounter.

Hypos:

Christie, Justin and Bradley are driving in Bradley's car. The police pull over the car without any reasonable suspicion. They look
inside the car and see Christie and Justin in the backseat. They order them out, pat them down and find drugs in their pockets.
Do Christie and Justin have standing to challenge the illegal seizure of the car and the subsequent discovery of drugs on their
persons?

- Seizure of car - have standing b/c they were passengers. (Brendlin)

Bonnie and Clyde are involved in a conspiracy to rob banks. An anonymous informant tips off the police to the scheme.
Accordingly, the police immediately search Bonnie’s home without a warrant. Inside Bonnie’s home, the police find detailed
plans of the bank and a demand note written by Clyde. Clyde is arrested at his own home down the block from Bonnie’s house.
He moves to suppress the evidence found in Bonnie’s home. Does Clyde have standing to challenge the search?

- Nob/cit's not his house. He wasn't even a guest.

- It's not who the evidence belongs to that is found that creates standing, it's the place that is searched.
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Exceptionsto exclusionary rule

Exceptions:
Independent source
Inevitablediscovery
Attenuated taint
Good faith exception

Independent source

Rule: If evidence is obtained through asource independent of the police misconduct and is untainted by
theillegal actions of the police, it'sadmissible.

- Deterrence factorisn'tthere since they did somethingright.

- Social cost of letting evidence goiis high.
Burden on police to show by preponderance of evidence.
i.e. Murray - Police illegally enter warehouse and see bales of marijuana. They left without disturbingit.
They got a warrant and didn't tell magistrate thatthey had seen contraband, reentered, and got the
evidence. Remanded tosee if second search truly independent of first search.

i.e. Police illegally entered apartment. Didn't see anything. Remained there until search warrant was obtained. Found evidence
when they searched legally. Evidence allowed b/c came from legal activity. Legitimate warrant was independent source for
search and seizure.

Hypos:
Officer Steve conducts a warrantless arrest of Luke for gambling. Luke than tells Officer Steve that he has cocaine in a stor age
locker. Using this information, Officer Steve gets a warrant to search the storage locker and seizes the cocaine. As it turns out
Officer Steve does not have PC for the arrest. Luke moves to suppress the cocaine found in the storage locker. How should the
courtrule?
- Application for warrant based on illegally obtained info (illegal arrest).
- Tree =illegal arrest; fruit = info used for warrant
Officer suspects Andy of receiving stolen goods. Without a warrant, Officer enters Andy's house and sees stolen goods. Office r
then leaves some of his fellow officers in Andy's house and he goes and gets a warrant. Officer doesn't use any of the info f rom
what he saw in Andy's house to get the warrant. When the warrant is issued, Officer comes back and seizes the goods. Andy
moves to suppress the stolen goods found in his house. How should the court rule?
- Argue not really independent - all based on what he illegally saw, it was a confirmatory search b/c he decided to pursue
the warrant due to illegally viewed evidence.
- Otherside can argue that he didn't use the info obtained illegally and Murray never said it had to be separate officers
also say too big of a cost to pay to suppress the evidence. (throw in balancing as well)

Inevitable discovery
Rule: When police would have inevitably found evidence, it cannot be excluded.
Why?

- Social costs of the exclusionary rule outweigh any possible benefits to deterrence. We shouldn't

deter mistakes that ultimately make no difference.

- Burdenofshowinginevitable discovery on the police.
i.e. Nix- D escaped mental institute, kidnapped 10 yearold, murdered her, dumped body. Gave himself
to police aftergettingthatadvice from his lawyer. Police promised that they wouldn't question him
when hislawyerwasn'taround. An officer guilted info about where the girl's body is out of Williams.

- Independentsource? No. evidence found directly through illegal conduct.

- Inevitablediscovery? Yes.
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3/8 hypos:
Inevitable discovery. The cocaine would have been discovered by Officer Megee, so it cannot be excluded.
This is a classic inevitable discovery case.

Inevitable discovery cannot be used to argue that cops are inevitably goingto getawarrant. Only
appliestowhenthereisawarrantinhand, butit hasn'tbeen executedyet.

Attenuation of the Taint

Rule: The more attenuated the connection between the evidence and the illegal behavioris, the less
effectivethe deterrent will be.
Factors:

o Mirandawarnings

o Temporal proximity

o Presence of intervening circumstances

= Didtheytalktolawyer?

= Otheractsof free will?
Purpose and flagrancy of the official misconduct
Voluntariness of the statement/coercive atmosphere
Spontaneity of statements
Where statementwas given

o Anyotherfactorsyou can think of.
Burden on prosecution.

o O O O

i.e. Brown - connection wasn'ttoo attenuated and evidence inadmissible. D entering apartment and was
arrested at gunpoint. lllegal. Later given Mirandarights. However, this was insufficient to separate it
fromillegal conduct.

i.e. Police broke in without warrant and coerced confession at gunpoint. Then, he was released. Later was questioned after given
Miranda rights. Later confession not product of initial illegal seizure and statement. Exclusionary rule doesn't apply.

3/8 Hypos:
#5 - lllegal statement led directly to evidence.
#6 -
- Prosecutor's argument. Evidence should not be suppressed.
= The evidence is not directly linked to illegal act. Distant enough.
= Intervening circumstance of speaking with lawyer. Some time passed. She took initiative to send note. Police had
a warrant.
- Defense argument.

Good faith exception

Rule: exclusionary rule does notapplyif police rely in good faith onfacially valid warrant, even though
courtlaterfindsinsufficient PCforawarrant.
o Good faith = objective - Can'tjust be stupid cops.

i.e.Leon-warrant & pretty good police work. Police gota tip of unproven reliability. Wasn'tenough at
the time of the search to geta warrant. However, magistrate gave awarrant despite lack of PC. Court
laterfound thatthere was insufficient PC. Allowed anyway.
o Balancing: Exclusionary rule never designed to deter magistrates. If there isn't someonewe want
todeter, no pointto the exclusionaryrule.
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i.e. Herring - no warrant & sloppy police work. D goesto police departmenttorecoversome
impounded stuff. Cop checkstosee if there isawarrant for his arrest. Someone inaneighboring county
mistakenly told them that there was a warrant. Arrested, searchincidentto arrest, find meth andillegal
gun. 15 minutes later, found out that there was no valid warrant. Holding: shouldn't be repressed b/c
exclusionary rule does notapply in deterring negligence situations.

i.e. Sloppy warrant - pre-filled form. Just authorized to get evidence of drugs. Officers weren't authorized in warrant to get
evidence of the murder, which they got. Court held that this mistake was objectively reasonable. Good faith exception applied.

Extension of good faith doctrine

Administrative searches under statutory scheme that turns outto be illegal - don't use exclusionary rule
Clerical errors by court personnel - don't use exclusionary rule

Knock & announce

3/8 Hypos:

#7 - allow it b/c using it to impeach.

#8 -
- Thisisn't objectively reasonable good faith b/c no corroboration.
- UseLeon as the point and then argue from there.

Now more focused on cost of exclusionary rule vs. deterrent effect.
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Suppression Hearings

Suppression decided by judge
Motion before trial

No warrant? Burden on government

Warrant? Burdenon D to show that it'sa bad warrant
o Have toshow that it wasrecklessly orintentionally false
o Notenoughevidence without struckinfo

Exclusionary rule doesn’t apply:
Impeachment
Other proceedings

o Grandjury

o Civil proceedings

o Sentencing

o Parole and probation revocation

o Forfeiture
Upcoming USSCcase (and possible exam question?) - Canyou argue good faith exception when there
was a change inthe law and the police officerdidn't know orforgot.

3/15 hypos:
This is like Leon.
- Was there a search? Yes b/c reas expec of priv that noone will go to her office.
- PC?
= Yes:anonymous tip, cash, empty cookie containers
= No:
- Won'tuse exclusionary rule.
This is like Herring.
- Mistakes by court personnel: exclusionary rule doesn’t apply to those mistakes
- Mistake by police in their records: have to ask if it was negligent OR reckless/intentional. This is the second time police
records were wrong. Might be enough to show a repeated mistake that doesn’t allow good faith.
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Police interrogation & 5th A. privilege against self incrimination

Step #1: voluntary (DP)
Step #2: comply with otherreqs (Mirandaand 6th A rightto counsel)

Remedy for6th A violations:
¢ Statementinviolation of Miranda
- Impeachment
e Statementsinviolation of 6th A.
- Impeachment
¢ Involuntary statements (i.e. police coerce or beat suspect)
- Noimpeachments

A. Due ProcessVoluntariness
B. Miranda
1. The Mirandarule
2. IsMirandadesirable?
3. Mirandarequirements:
a. Incustody
b. Interrogation
4. Mirandawarnings
Consequences of Mirandaviolation
6. Mirandaexceptions
a. Impeachment
b. Emergencies
c. Bookingexceptions
d. Waiver
7. Invoking Mirandarights - reinitiated interrogation
C. 6thA. Rightto Counsel & Police Interrogations
D. Privilege Against Self-Incriminationin Other Contexts

v
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Due Process Voluntariness

Aninvoluntary confessionis notadmissibleforany purpose includingimpeachment.

5th A: No person shall be compelledin any criminal case to be a witness against himself.
- Onlycriminal cases. Incivil case, can call P or D onto stand.
- Looks, fingerprints, voice, etc. are not testimonial. Don't count as witness against self.

Rule: Was D's will overborne/was it voluntary? Totality of the circumstances approach.

Notvoluntary:

Use of physical force

Lengthy interrogations; deprivation of needs
Threat of force

O i.e.Dcalled PD reporting that his 11 year old stepdaughter was missing. In jail on some random charge, made friends
with an undercover officer posing as a prisoner who offers protection in prison in exchange for details of stepdaughter's
death. He confesses to killing her. This threat of force held his confession out of court.

Psychological pressure

o i.e.Suspectwas a young, Italian man who hadn't completed high school. Man at a bar attacked him. D later shot the
man who attacked him. Called childhood friend Bruno who is a cop. Bruno tells him that he's in trouble and might lose his
job due to the phone call. Said this four times. Finally D caved and confessed. Factors:

= Young

= No history of interrogation

= low education - Hadn't finished high school

= Foreign born

= History of emotional instability

= 8hrs of questioning - leading questions
Deception
Age, education level, mental condition of suspect

o Wedon'tlook at age or mental condition unless there was coercion

o Don'tlookat D to considercoercion, look at police conduct.

o i.e.Dapproached police officer, confessed to murder, and showed him scene of murder. Later found out that he suffered
from chronic schizophrenia and was in a psychotic state. Court thinks that this confession was voluntary regardless of
mental condition.

= Courtwas reluctant b/c there was no government misconduct.
= Somany people who commit crimes have a mental condition, so this exception would swallow the rule.

i.e. Buddhist monk murder case. Confession not letin. 13 hours, isolation, intensity, juvenile, uncomfortable chair, adults had
already falsely confessed.

Still voluntary
False promises
o i.e. "ifyou confess, you'll get 50 years off your sentence" or "if you confess, you won't get death penalty.

False sympathy
Exaggerating

Faking results
o i.e. "here are the DNA results. That's your DNA."

Isvoluntariness test desirable?
Case by case method
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¢ Notenoughguidance forlowercts
¢ Police needed more guidance
¢ Inconsistencyinct'sdecisions
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Miranda

Mirandarights
o Righttoremainsilent-5thA.
Anythingyousay canand will be used againstyou
o Righttocounsel-readinto5th A.
o Ifyoucan't afford counsel, you will be given one - 6th A.
Appliesto everyonein custody. (non-citizens, supreme courtjustice, etc.)

(¢]

Miranda case - Woman kidnapped, taken to desert, and raped. Witness saw license plate. Police went to
Miranda's house. Lengthy interrogation resultingin confession. Prosecuted based solely on confession.
Until someone shows abetter way to protect frominvoluntariness, we will tell them theirrights.

IsMirandadesirable?

Argumentsinfavorof Miranda Arguments against Miranda
e Easyto understandrule e Warnings notrequired by Constitution
¢ Need some way to protect 5th A. right e Justicesactinglike legislators
¢ Publiceducation e DPisenough protection
¢ Clearrule cutsdown on court's work ¢ There isnothingwrong with confessions
¢ Should have standard higherthan just ¢ Procedure won'twork - officers will just lie about
"voluntariness" providingrights
e Will create more litigation about details of Miranda
rights

e Criminals will go free

Confession Hypos:
Natalya is arrested for suspected counterfeiting. She is taken to the station and left in a room by herself for 16 hours. There are
no restroom facilities or food for her to eat. The temperature in the room is near freezing. In fact, Natalya develops a chronic
nosebleed as she sits there. During the 16 hours, the police periodically play the music, “It’s a Small World,” at an extremely
high volume. They also tell Natalya over the loudspeakers that her kids would love for her to come home, but she won’t be
seeing them until she is ready to cooperate. Finally, the police come in to interview Natalya. She is surrounded by six
officers. Theytake turns asking her questions. After about 45 minutes, Natalya confesses to counterfeiting. Natalya moves to
suppress the confession as involuntary. Assuming Natalya did receive her Miranda rights, how should the court rule?
Going to argue:
- Involuntary
= Keptina room for 16 hours
= Playing the music
= Gotanose bleed
= She can argue it’s involuntary even though they gave her Miranda rights
- Usuallyinvoluntary is the harder part to prove

Clarence Darrow is arrested for cheating on his income tax. When the police arrest him, Darrow is in the middle of giving a
lecture on the Miranda rules and how they should be applied. Darrow is handcuffed and transported to the police station. Along
the way, the police start asking him about his tax scheme. Darrow eagerly shares with him exactly how he cheated the IRS. At
trial, Darrow moves to suppress his statement to the police. How should the court rule?
- Courtshould suppress because did not give Miranda rights and clear they arrested him because they put him in hand
cuffs and took him to station
- Whole point was to administratively have a set std, does not matter whether he knew he had these Miranda rights or not
(because he was giving the lecture on them)

Dickerson - USSC turned over Congressional statute that was trying to trump Miranda. Declared that
Mirandawas a Constitutional rule, not just under supervisory power.

- Alternatives have not been found sufficient and Dickerson suggests that they won'teverbe.

- Dissentthoughthat court was acting like legislaturein creating Miranda.
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Alternatives to Miranda
Videotape everything
- Problem: Unrealistic. How do you videotape every second? Costly.
- Problem:We can editthose tapes. Startand enditat differenttimes.
Make people learntheirrights
Have a stationhouse attorney, ifit’s all about having protection, have atty there - objective witnesses
- Problem: Expensive
Broaden DP standard
Lawsuits fordamages
- Don’twork—no one wouldvote forthe criminal

How it works:

Custodial interrogation

CUSTODIAL:

Rule:Reasonable person doesn'tfeel freetoleave.i.e. arrest- caneven be fora misdemeanor
- Maybe incustodyinyour ownhome if you are not free to leave.
Factors
- Physicallyfreetoleave?
- Use of force? Show of guns?
- Informedthatfreetoleave?
- Dinitiating contact?
- Atmosphere of questioning
- Whenplaced underarrest?
- Experience of suspect

Not custodial
Terry stop & trafficstops

- i.e. Cop pulledover D and asked if he had been drinking without Mirandizing. Said he had consumed 2 beers and
smoked several joints. Placed under arrest. Taken to jail. This was ok.

- But, could become custodial.
Voluntarily agreeing tointerview at police station

" j.e.Burglary. They didn’t drag him in, he came in on his own. Not under arrest. Sitting out by desk, not in
interrogation room. Confessed.

Interview with IRS agent
" j.e.IRSagent investigating potential criminal income tax violation, in an interview with taxpayer not in custody

Meetingwith PO

Reasonable person: Use objective standard for Miranda standards - Do not considersuspect's age
- i.e.kidaccused of felony murderas anaccomplice. They take himinforquestioning, he's
accompanied by parents, butthey waitin the lobby. After he confesses, he goes back tothe lobby,
and goeshome. Courtdoesn't considerage andlet'sin confession.

INTERROGATION

Express questioning
Tactics reasonably likelyto elicitanincriminating statement

- i.e.Dhad shota taxi driver and no one knows where the shotgun is. Cop says off-hand comment, "There are disabled
children in the area" which leads D to elicit incriminating statement. This was not considered interrogation.

Doesn't cover
- Discussions with third parties b/cnot coercive - police can use ploys
= j.e. Cops appealed to D by bringing in his wife. Wife rails into him. Confesses to his wife. Caught on a tape
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recorder in plain sight. This is ok.
- Undercoveragentb/cnotpolice dominated environment

Confession Hypos
Trixie, a well-known prostitute, is stopped on the street. A couple of officers start asking her questions about where she spent
the night. Trixie ends up telling her about the three tricks she had that night. She is then arrested and charged with three acts of
prostitution. Will the prosecution be able to use Trixie’s statement against her?
Prosecution will be able to use it, but we ask 2 questions since she was not given Miranda rights:

1. Issheincustody? No, this is like a temp. stop

2. Was she being interrogated? Yes, being interrogated, but since no on #1, it's ok.

Police are called to the scene of a murder. They ask Colin to accompany them down to the police station to answer some
questions. Colin tells them that he needs to catch a plane for Hawaii. However, the police grab him by the arm and tell him that
itreallyis important that he answer some questions. Colin then agrees to come down to the station, but he insists on driving his
own car. Colin then drives to the station. He is put inan interrogation room. Two officers enter the room. One starts twirling
his gun. The two officers then tell Colin that he is in a “heap load of trouble” and that he’d better come clean. Colin says
nothing. One officer then tells the other officer that Colin will be put in the hardcore section of the prison unless he starts
cooperating. At that point, Colin confesses to being the lookout for the murderer. Colin is arrested and charged as an
accomplice to the murder. The police want to use Colin’s statement against him. He moves to suppress the statement. How
should the court rule?

1. Is hein custody? Likely. He’s there, officers twirling guns, looks like he’s not free to leave.

- But, he drove by himself. He’s got his car. Not told he’s under arrest yet.

2. Was she being interrogated?

- Facts don’t show that they are really asking him questions, more hinting that he better confess. One argument —
not direct interrogation. Could argue that it’s designed to illicit a response when you say guys in heapload of
trouble and if don’t hear from him soon, going to have to put him in the part of the prison where bad things
happen.

Whatisrequired of the police?
No magicwords are required.

Statements that passed as Miranda warningsin real cases:
= Mirandarights made itsound like he could have a lawyer and he would have to pay for it, not that
his parents wouldn't have to pay forit.
s Copsaidsuspect would be given lawyer if and when he went to court. Sounds as if he cannot have
one now.
= Forgottosay "before orduring" the interrogation he could access any of his Miranda rights.

Conseguences of a Miranda violation

Can'tsue for violation of Mirandarights

Violation doesn't occur until un-Mirandized statementisintroduced in criminal case

Remedy =exclude illegally obtained confession - but, not full "fruit of the poisonous tree" doctrine.

Canstill use:
Witnesses found through un-Mirandized statement
Physical evidence found through un-Mirandized statement
O i.e.Patane-Suspectstartedtalking before they finished Mirandarights. He said he already knew
hisrights. Cops allow him to keep talking ratherthan finishing rights. Says that he has a pistol in
hisbedroom. Allow gunin.
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O Hypo: Whatif he just spilled without any questions asked? Wouldn't be an interrogation.
Subsequent Mirandized statements - unless deliberate tactic (Elstad, Seibert)

i.e. Elstad - 2nd statement admissible. Two cops wentto home of suspected teen burglar. One officer
took mom to kitchen to speak with her privately. Other officer with kid in family room. In custody b/c
had come to arrest him. Don't tell him Mirandarights, confesses. (This statementis definitely
inadmissible.) Then, taken to station, informed of Miranda rights completely and accurately. He
confesses. This statementisadmissible.
If statementisacontinuation, itis atainted statement. Factors:
O Priorstatementcoerced?
o Time thatpasses
o Changeinplace
o Changeinidentity of interrogators
i.e.Seibert- 2nd statementinadmissible. Respondent's son had cerebral palsy. Died in his sleep. She
was concernedthe police would arrest herfornegligenceb/che had bedsores. Decided to burn down
family mobilehome to destroy body. Put Rector (mentallyill teenager) in mobile home to make it
appearthat he had been watchingson. He was killed.
o Policetookhertostationand deliberatelyquestioned her without Miranda warnings.
o Gota confession, gave a 20 minute cigarette break, gave the Mwarnings, gota waiver, told her
"we've beentalking, repeat whatyousaid," and she re-confessed.
o Inadmissible b/cdeliberate attempt to evade Miranda - Was one continuous interrogation:
= Same location
= Sametime of day
= Referring back to same statement
= Notalongtime break
= Same officers
Concurrence: KNOW THESE
o Breyer-focusongood faith of officers
.70 Kennedy - If deliberative bypass of Miranda, second statementinadmissible unless curative steps
made - THIS IS THE LAW.
= j.e.saying, "we can'tuse whatyou justtold us. We should have said...do youstill want to
talktous?"
® j.e.waitingadayandallowingpersontotalktotheirlawyer

3/22 hypos

a. Incomplete Miranda. Statements shouldn't be allowed.
Yes, can use it to impeach.
¢. No, it'sunreliable. Violates DP and is involuntary. Involuntary statements can't be used for any reason at all.

a. K'sinitial statement is not allowed. Miranda violation.
b. Have to consider factors. Not much time passed and appears to be same officers. Continuous. Counteroffer - signed
waiver, new location, given Miranda rights. Not continuous.

i. Souter- inadmissible b/c continuous.
ii. Breyer-
iii.  Kennedy- no curative steps, but was it deliberate?
Miranda doesn't apply to the physical evidence (loot or witnesses) - further confession, have to argue whether or not it was
continuous

Miranda Exceptions

Impeachment

o Harris - blatantly lied on stand about heroin sales. Impeaching statements were presented. The
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statements were given without Miranda warnings. Allowed anyway.)
e Emergencies
o Quarles- Woman who had beenrapedtold cops that the offender was at a grocery store nearby.
Found him, arrested him, asked him where gun was. Then, read Miranda. Holding: Letin
statement, letingun.)
e Bookingexception
o i.e.Arrested fordrunk driving and taken to station. Asked routine, admin questions. This doesn’t violate Miranda.
However, the question, "what was the date of your 6th birthday?" violated Miranda b/c trying to get evidence of his
drunkenness
o Hypo: if police asked, "do you have health problems because of your drinking?" it would not be allowed.

e Waiver

Waiver of Mirandarights:

e Written, verbal, orimplicit

O ie.implicit waiver found when D said "I will talk to you, but I'm not signing any form."
¢ Mustbe knowing, intelligent, and voluntary. Look at totality of circumstances

o Age, experience, education, capacity to understand warnings, background, etc.

o Mental conditions & psychological motivating factors, like schizophrenia, don't factorin
e Waiverstill voluntary if:

o Police don'ttell suspectthatattorney wantsto speakto him

o Police don'ttell nature of crime he is suspected of committing

Waiverafter D has invoked Mirandarights:
e IfDinvokedrighttoremainsilent
o Police canreinitiate questioning - Mosley: 2 hour break; fresh warnings; different subject of
interrogation differentidentity of officers
o Mustbe clear invocation of right (more than just remainingsilent)
= j.e.Berguis-Sittingsilentfor3hours, not invocation of right. Wheneveryou answera
guestion, you have explicitly waived your right to remain silent. Any speakingis avalid
waiver of the right. Can argue that this occurred in a procedural posture where great
deference is given to state courts.
¢ |fDinvoked5th Aright to counsel
o OnlyDcan reinitiate questioning (Edwards) unless 14 day break in custody (Shatzer)
= Cannot"use up"yourrightto counsel by meeting with alawyer. If you meet with lawyerand
go back to cops, they cannot question you.
= SendingDbackintogeneraljail population constitutes a "break" in custody if that was their
normal environment.
o Mustbe unequivocal invocation of rights
= Davis: "Maybe | should talkto my lawyer"is notenough
= "“Ifforanythingyou guysare goingto charge me, | want to talk to a publicdefender"is not
enough.

Hypo #4
e Under Quarles, would be allowed

Hypo #5
e Address - still a valid booking question, so allowed
e Significant others - can argue both ways
o Trying to get contact info
o Trying to find evidence of prostitution house
= Wouldwant to know if they ask everyone else that question.

3/24 hypos:
#1

e P-don't suppress. 30 min, different subject, D understood he could assert rights b/c said he wouldn't speak about gambling,
fresh warnings

e D-suppress -only 30 min, same cops, similar subject
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#2 would be excluded. 30 minisn't long enough, must be two weeks
- If14days and was sitting in jail, not a break in custody.

#3 - did he assert rights? No, not clear & unequivocal. Has he waived rights? Yes, by answering questions.
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6th A Right to Counsel & Police Interrogations

6th A right to counsel

Rightto counselinall criminal prosecutions

Right does not trigger until formal charges - Look for: filing of indictment, prelim hearing, arraignment
- If D hiresalawyerbefore formal charges, 6th A applies.

These actinaddition to 5th A. Miranda rights

Prohibits officers from deliberately eliciting info in absence of counsel once formal charges are filed.

- i.e. Christian burial case

- Prisonsnitches:

- Henry- jailhouse snitch cannotinitiate conversation orask questions. (unless you haven'tbeen
formally charged) Arrested, indicted, counselappointed. Instructions to cell-mate: "Don'tinitiate
any conversation regarding the robbery." He initiated a conversation aboutit, Henry confessed.

- Wilson- Jailhouse snitch can "keep his ears open." Policeinformant asked no questionsand didn't
engage in conversation related to crimes. Made incriminating statements toinformant.

Massiah
D arrested for cocaine conspiracy. Retained an attorney, pleaded not guilty, released on bail.
Government asked co-conspiratorto putarecordingdevice in his car. Chatted with Massiah and
recorded the incriminating statements.

- 4th Amendment- no problem b/cconsensual monitoring

- 5thAmendment-noproblemb/cnotin custody

- 6thAmendment- prohibits police orinformant from "deliberately eliciting" incriminating

statements. Problem was the government going around the lawyer.

MirandaRights Massiah Rights

Only for custodial interrogations Custody irrelevant

i.e. injail and interrogated by undercover officer,

not covered by Miranda

Applies before and afterformal charges | 6th A rightautomatically applies after formal charges

Prohibits interrogation without Prohibits questioning on formally charged offense, but can
warning/waiver. qguestion on unrelated offense.

Same offense:

Cobb - Different offense decided by Blockburger (separate elements)test. Same offense are those
crimesthat have the same legal elements. If asingle elementis different (i.e. murder & manslaughter
difference of intent), can question.

3/24 3rd set confession hypos:
#3
Doesn't matter whether or not police interrogated him in jail.
Got Miranda rights, so that's fine.
Separate elements, so admissible.
What if the arraignment was for a separate burglary.
- Different offense, but same elements.
- Lesserincluded offense: Has to be same elements for same facts, so this is admissible.

Waiver

Lawyers themselves can waive
Canvoluntarily waive 6th A. right
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.
1.
V.

Notvalidif police initiated
5th A waiverisenoughtocover6th A as well
- i.e.Montejo - Police soughtto question Montejo b/cfriends with suspect. Montejo confessed.
Preliminary hearing & given a publicdefender. Took him to lake where murder weapon was
supposedtobe. He confessed again.
Rationale:
= 6thA, like 5th A, all we are worried about is coercion. Miranda takes care of coercion.
= Onlytimeyoudon'tget Mirandais when you are out of custody, but not really worried
about coercion when Dis out of custody.
- Montejooverruled Jackson - Participatedin conspiracy tokillawoman's husband atherrequest.
Made lots of pre-arraignment statements. Got counsel. Police asked him to confirm statements.
Mirandized and he agreed to proceed without lawyer. Invalid.

Attorneys try to protect clients by doing the following: Publicdefenders go on the record at the time of
appointmentand say that my client will neverfeelfree enough or not coerced enough to voluntarily
waive 6th A.right. Client agrees sayingyes, my waiver will never be voluntary.

Hypos:

#4 - 6th A doesn’t apply; Miranda only applies to police interrogation
#5 - 6th A violation b/c deliberately eliciting statements

#6 - Just a listening post. No 6th A violation.

Requirements for privilege against self-incrimination to apply
Onlyindividuals caninvoke
o i.e.acorporationcan'tinvokeit
“testimonial" evidence only
o i.e.blood, DNA, fingerprints, photos, lineup, hair, etc. doesn'twork - if you're in hospital b/c of
drunkdriving accident, police can get blood samples from hospital staff to doa BAC check
Must be compulsion
Must be possibility of incrimination

3/29 hypo

Not ok.

Ok.

Not ok. Testimonial can be at any type of proceeding.
Ok b/c not that much compulsion.

Compel
Includes adverse inferences at trial and at sentencing
o Can'tpunish D forasserting constitutional right. i.e. prosecutor can't say thatthe D didn'tgeton
the stand b/che's guilty.
= Cando thisinacivil case.
Hard choices do not = compulsion
- Lossof benefitis notcompulsion
= j.e.ifyouadmittoall yoursexcrimes, youcan be inthe nicerprison with all of the rehab
programs.
- Torture oradverse inferencesiscompulsion

3/29 hypo
a. No
No

c. Yesb/cinvolves thought process
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When may government require production of documents?
Hypo: police seize my diary. Itsays | killed Prof. Allowed b/cpolice didn't compel me to write it.
When D has documents, can government subpoenaincriminating documents? No. Act of producing the
documentisincriminating. You are acknowledging what you wrote and it's beinglinked to you.
o Havetogetitby search warrant or via givingimmunity to the author of the document. Immunity =
we won't use the fact that you produceditas evidence at trial, we will just use the document.

Immunity

Twotypes

Transactional immunity - willnot get prosecuted at all forthe crime

Use immunity - protection against use of evidence oranything derived fromitin future prosecution

Hypo #3
This is testimonial. Production of the docs is testimonial.
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Line-ups & IDs

Why are there problems with lineups and IDs?
Stress, brief opportunity to observe, suggestiveness of ID procedure, police feedback, cross-racial IDs

Differenttypes of ID methods

Line-up

Show-up - justone person, they ask if that's the guy
Photospread

Single photo ID

In-courtID

Rights protecting against bad IDs
Rightto counsel (6th A.)

¢ Onlypost-formal charges

e Triallike IDs - line ups

e Remedies: perse exclusion of out of courtIDs; allow in court ID if not tainted
Due process (5th A. & 14th A.)

e Atanystate

e WasID undulysuggestive (butcanstill getitinif youcan show thatit'sreliable)

= "totality of the circumstances"
e Remedies: notexcludable if reliable; goes to weight of evidence

6th A.

Rightto counsel for post-indictment lineups. Out of court ID suppressed perse.
CanrefertoID in court as longas P presents clear & convincing evidence thatit wasn'ttainted by the
lineup. There must be anindependent source forthe ID.

o i.e.Wade - Bankrobbery, Indictment, arrested, counsel was appointed, Lineup without notifying

lawyer, both bank employees identified Wade. At trial, they testified toward ID.

o Lookat how much lineup affected court ID: discrepancies, lapse of time, prior correct ID, etc.
No 6th A.right to counsel for pre-indictment lineup. If the lineup was really bad, can still challenge on
DP grounds.
Photospreads, single photo IDs - No right to counsel (even post formal charge)

Due Process

Standard:
Were ID procedures unnecessarily suggestive?
- Howsuggestive wasit?
- Wassuggestiveness necessary?
Nonetheless, isitreliable enough?
- Witness’s opportunity toview at time of the crime
- Degree of attention
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- Accuracy and detail of description
- Level of certainty
- Length of time from crime toidentification

i.e. Doctor and his wife were stabbed - doctor died. Murderer was a black male. Brought black male suspect to hospital bed of
wife by handcuff - she identifies him as the murderer. No violation.

i.e. Only one case has overturned a case based on a DP violation. Bank robbery by a man wearing a leather jacket. Lineup: bank
worker said he wasn't sure - D was way taller and only one wearing a leather jacket. Second lineup - the only person in the
second lineup who was the same as the first was D. This was unnecessarily suggestive.

i.e. Two people robbed a bank. All five employees identified D. Issue: photo IDs containing only pictures of suspect. Held to be
reliable b/c: All Id'd D at trial, had 5 min to view robber during robbery, suspect at large, witness alone during ID, didn't ID other
suspect

i.e. Woman was raped. With him for 30 min. For 7 months, she was shown 30-40 photographs. D ordered to walk past victim
and say, "shut up or I'll kill you" - she identifies him with no doubt. This was certainly suggestive, but it wasn't held to be
unnecessarily suggestive.

i.e. Cop was an undercover purchaser of narcotics & got one good look at suspect. Shown one picture of D. Unnecessarily
suggestive? Probably. But, court said that the ID is admissible b/c reliable. Here the cop knew he would have to identify the
suspect, so he looked at him with that in mind.

Hypos:
3/29 1D hypos

a. No, no formal charges
Was suggestive. Was it unnecessarily so? Was it still reliable enough?

c. Wasincourt ID based on independent factors or was it tainted?

a. Post-indictment, no lawyer - therefore excluded
b. Incourt ID can be used if independent source. Independent source is that he went to school with him.

a. Noviolation regardless of if charges have happened b/c it's a photo ID.
b. Itis unnecessarily suggestive. Is it reliable? No. didn't get a good look.

CP Outline Page 57



Initiating Prosecution

Possibility #1 - blue collar
Crime -->complaint-->firstappearance -->prelim hearing or grand jury

Possibility #2 - white collar
Crime -->pre-arrestinvestigation -->prelim hearing or grand jury -->formal charges --> arrest

Gersteinreview
Ifthereisan arrest before formal charges, within 24 hours of arrest, must have arraignment. Judge
decides whether probably cause forarrest. Ex parte process

Prosecutorial discretion
- Verybroad
- Executive branch power - judge cannotordera prosecutorto prosecute b/cviolation of separation
of powers. Judge =judicial, prosecutor =executive

Limits on prosecutorial discretion:
Statutory limits - can only charge what the legislature has decidedisacrime
Administrative limits - guidelines within the office
Ethical limits - prosecutoronly needs probable cause
Constitutional limits
- Bill of Attainder - targeting a particulargroup by makingtheiractionillegal, law has to be equal,
can'tdo this
- Expostfacto law - law that punishes acts that were legal at the time they were committed
" j.e.Short Sol for prosecution of child molestation cases. Made it longer. Can they bring a trial against someone
whose Sol had expired before it was extended. No, violates ex post facto. Hypo: if it hadn't expired and they
extended it, it would be ok.
- Equal protection clause - we presume P hasn'tviolated this. D has to show:
= Discriminatory effect- compare to others similarly situated OR
= Discriminatory purpose
= Armstrong- Indicted on charges of possess/distribute cocaine. Argued that they were
selected forfederal prosecution becausethey were black. Presumption that a prosecutor
hasn'tviolated equal protection. Fordisceffect, doesn't matterif everyone charged was
black. Have to show that similarly situated white people weren't prosecuted. This could be a
black crime.
- DPclause

Wayte - War protestorwho refused to registerand was warned that he would be prosecuted. He wrote
alettersayingthat he would neverregister. Dargued that he was punished b/che was exercising his 1st
amendmentrights. Holding: Government's purpose wasn't to take away 1st A rights

Vindictive prosecution

Cannotretaliate against D for exercising constitutional right.

Pleabargainingis not considered vindictive

Pretrial decisions by Ps are generally not considered to be vindictive

Additional charges are added afteraDrequestsajury trial, no presumption of vindictiveness when

i.e. exceptional case, this rarely happens: D charged with a misdemeanor. Appealed his conviction. P took exact same crime and
charged it as a felony. Holding: vindictive. Not bargaining. Cannot retaliate against D for exercising constitutional right.
Rebuttable presumption.
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Charging mechanisms

Grandjury
- Constitution givesthe rightif charged with serious federal offense
- Buffertoprotectcitizens
- Rightnotincorporatedtostates
- Prosecutors runthe show, nodefense counsel
= norightto exculpatory evidence - argument: notan adjudicatory body. Problem: howisit
fairif P can mislead?
= hearsayandinadmissible evidence are allowed

O i.e.DIndicted for willfully attempting to evade payment of income taxes. Had hundreds of witnesses b/c
had to prove hundreds of tax items. Only three of the witnesses were called before grand jury. That meant
that all of the evidence in grand jury was hearsay. This was ok.

= Nojudge, prosecutortrainsgrandjurors
- Grandjurysecrecy
- NoPCrequirement
- Basicscreeningprocess
Preliminary hearing - most DAs use this
- Minitrial before judge usedin place of agrand jury.
- Nojury, defense present, witnesses cross-examined.
- Judge decidesifthereisenough evidence for PC.

Why dowe dothis? Trial is very costlyto a D.
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Detention

Why is bail so important?
Prepare defense
Notbeingincarcerated
Impactonjob, family, etc.
Stigma

Constitution: excessive bail shallnot be required.
- Thisdoesn't meanthatyou have a right to bail.

Should D get bail?

Flight risk

Dangertocommunity

- i.e.Salerno- D charged with tons of stuff. D argued that "dangerto community" was

unconstitutional b/cpunishingforacrime you haven't been convicted of (5th A.) Holding: jail is
regulatory, not punishment.

Factorsto examine:

Seriousness of case

Strength of evidence

Priorrecord

Tiesto community

Otherfactors

Othertypes of preventative detention
Material witnesses
Sexually violent predatoracts
- i.e.individual hasfinished sentence, can be held longerunderan act that holds him/hercivilly b/c
still adangertosociety.
Immigration detentions
Detention & the waron terrorism - i.e. Guantanamo

HANDOUT 29 HAS A BAIL HYPO: argue both sides for flight and danger to community.

CP Outline Page 60



Discovery

Statutory discovery - goes both ways: prosecution discloses to defense, defense discloses to prosecution
Constitutional discovery - just prosecution disclosing to defense

Statutory discovery

FRCP 16 - coversinculpatory, not exculpatory, evidence
Prosecution must give overonly upon request:
o AnyDoral statement
o D'swrittenorrecorded statement
Rapsheet
Tangible evidence
Reports of examination and tests
Expertreports
o Don'thaveto give over-witness statements or exculpatory evidence
If D requests something from P, Defense must give over:
o Tangible evidence
O Reports &examinations
o Nowitnessstatements
CA'sversion:includes Constitutional requirement of giving exculpatory evidence and witness statements
Names & addresses of witnesses
Felony records of witnesses
Exculpatory evidence
Witness statements
o Reciprocal discovery
Sanctions for non-disclosure
o Orderinspection
o Continuance - give otherside more time
o Exclude evidence (forboth P &D)
o Othersanctions, juryinstructions, etc.

O O O O

O O O O

Constitutional requirements
Brady/Giglio Rule
Prosecutorhasduty todisclose - D doesn'thave to ask for it.
- Exculpatory evidence orimpeachment evidence
- Relevanttoguiltorsentencing AND
- Material - reasonable probability outcome would have been different (Bagley)
Remedy: Ifitturns out that this was violated, retry with properevidence.
Good or bad faith of prosecutor doesn't matter. (A bad faith prosecutor may help D show that the
evidence was so material thatthey were trying to suppressit.)

Brady - Found guilty of murderand sentenced to death. Eventually co-Dtold police that he had done the
actual strangling. Prosecutors didn't reveal this confession. Holding: should have revealed confession.
Have toturn overexculpatory evidencethat's material and related to guilt or sentencing.

Giglio - applied toimpeachment evidence. D convicted of forging checks. P's whole argument pivoted on
one key witness. P withheld evidence that would have impeached this W. Government had promised

thatif W testified, he wouldn't be prosecuted.

Bagley- D indicted on multiple charges of firearm and drug violations. Found guilty on narcotics charges,
butnoton firearms. Later requested documents via Freedom of Info Act - finds out that the witnesses
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were paid $300 to testify and prosecution withheld this evidence. This was not material to the case b/c
Dwas acquitted onthe charges that the witnesses testified on. Material only if there isareasonable
probability that, had the evidence been disclosed to the D, the result of the proceeding would have
beendifferent.

Remedy: If P cheats in discovery, can't sue DA's office b/cthey are immune

Argsinfavorof discovery Args against discovery

e Fairtrial ¢ Fishingexpeditionto keep P busy
¢ Leadstopleading-savesresources D knows best what happened

e Shouldn't be trial by ambush Threattowitnesses

¢ Searchfortruth ¢ PerjuryortailoringD

e Canprotectwitnesses

* Some offices use openfile and don't have alower conviction rate
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Plea bargaining and guilty pleas

Three types of guilty pleas:
- Guilty - admission and waive right to trial
- Nolocontendere -doesn'tadmit guiltand may be sentenced the same asif he pled guilty
- Notguilty - doesn't mean "l didn'tdo it" - just "Prosecutor, bringiton"

Why do people pleabargain?
- Reduced punishment
- Certainty
- Avoidalong, scarytrial
- Lessexposure
- Avoidjudge hearing details of case
- Limitedresources and efficiency concerns
- Needforcooperating Ds
- Individualizingjustice
- Police:they made amistake and don't wantitbrought upin court

Criticisms of pleabargaining
- Innocent Ds plead guilty - esp. with 3 strike system
- Behind-the-scenes negotiations
- Hides police misconduct
- Insufficient victim involvement
- Disparityintreatment - which DA and what mood they are in can widely change the result

Tough bargains
Are not unconstitutional. They are still voluntary.
Prohibited bargaining tactics:

o Threats (I'll hurtyou andyour family)

o Misrepresentation

o Improperbehavior(taking bribes)

i.e. D Charged with kidnapping. Choice under statute at the time: face the death penalty OR plead guilty or waive jury trial.
Judge unwilling to try without jury. So, choice between facing death penalty or pleading guilty. Guilty plea was valid.

Hypo: can Pros charge someone and then say if they don't plead guilty, they'll give 20 more charges? Yes, this is fine. Pros can
load up charges and offer reduction for a plea OR they can give a charge and threaten more if there is no plea.

Parts of a guilty plea
Readingof and waiver of rights AND
o Waivermustbe "knowing, intelligent, and voluntary"

= Advise of rights
= Advise nature of charges (Henderson - elements)
= Advise of consequences (including deportation)
= Pleaagreement
= Threat
= Factual basis

Admission of facts that Dcommitted crime

Remedy forviolation of plea bargain

Defense remedies: withdraw plea or specific performance
Prosecution remedies: agreement null and void
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- Hypo: deal - D won't get death penalty if he testifies against co-D. Decides to not follow through with deal. Agreement
null & void.

Consequences of guilty plea

Difficultto withdraw

Guilty plea effectively ends case except sentencing

Waives mostissuesforappeal. (If you guilty plea, can't challenge 4th A) - Exceptions and conditional

pleas
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Right to Counsel

6th A. - Inall criminal prosecutions, the accused shall enjoy the right to have the assistance of Counsel
forhisdefense.

Doesn'tapply to

Civil cases

Habeas proceedings b/cit's civil
Parole or probation hearings
DOES apply to enemy combatants

Scope of right to counsel
Misdemeanors withoutjail, norightto lawyer - canstill go hire a lawyer
Misdemeanors with jail time attached
- Therefore, prosecutors have to decide sentencing first.
- Ifyou're charged with a misdemeanorand aren'tgiven an attorney, you're notgoingtojail.
felonies - applicable to states
- Gideon-Triedforbreakingand enteringapoolroom. Denied counsel b/cnotadeath penalty case.
Gideondid the best he could representing himself. Lawyersin criminal courts are necessities, not
luxuries. Retried with lawyer and found innocent. Retroactive. Only case ever to be found to fall
underwatershed rule. So fundamentalto criminal justice system.
death penalty - you getright to counsel

How good does counsel have to be?
Benchmark: Fairness. Ineffectiveness so undermined the proper functioning of the adversarial process
thatthe trial cannot be relied on as having produced a just result.
Two components:
Specificerrors? Lawyerwas deficientin some way. Made mistakes.
o A mistake must be below professional level of representation
o Defertostrategicdecisions-we assume the lawyerdidn'terr. Canlook at MRs for guidance.

= j.e.Dkidnapped and burned girl alive. Didn't cooperate with lawyer. Had outbursts in court. Attorney's strategy:
admit guilt to preserve credibility in urging leniency during sentencing. Sentenced to death. Court gave deference
to trial lawyer's strategy.

o Counsel's performance may be affected by D's actions
Prejudice? These mistakes prejudiced the result. Prejudiced not usually assumed.
- Prejudice presumed when:
= persondeniedalawyeraltogether
= |awyerjustsitsthere and doesn'tdo anything
= stateinterfereswithrighttocounsel
= conflictof interest
- "reasonable probability that but for error, outcome would have been different"
- Prejudice aloneis enough. Don’t have to go to specificerrors.

Strickland - Three brutal stabbing murders, torture, etc. in a 10-day period. Confessed to the third of the
offenses. Courtappointed an experienced criminal lawyer. Went against lawyer's advice on multiple
things. "clientfrom hell" Hoping toimpress judge by being repentant, but gets death penalty. Holding:
counsel was good enough. Counsel was within reasonable discretion and didn't prejudice the case.
- Dissent:thisruleistoomalleable.

= Court's main point: reduce the chance of innocent people getting convicted.

= Marshall's main point: getting afundamentally fair procedure.

= Evenguilty Dsshould getafair trial.
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i.e. Verynew lawyer had 30 days to prepare defense in an area of law he wasn't practiced in. Holding: counsel was good
enough.

Thereisalsoarightto an expert. (i.e. psychiatricexpert)

Right to counsel hypo:

Defense lawyer arguing ineffective assistance of counsel - REALLY HARD FOR D TO WIN.
- Pointout all errors, say it was prejudicial

Prosecution arguing effective assistance of counsel

Self representation

Thereisarightto self-rep; mustbe aknowingand voluntary waiver.

Colloquy with D by judge to make sure that they understand rights they are givingup and that it'snot a
goodidea.

i.e. Faretta- Charged with grand theftand wants to represent himself because he doesn'tthink he'll get
avery good publicdefender. Allowed right to self-representation.

Courtcan decide if you're mentally competent enough to waive 6th A. right to counsel
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Jury Trial

Foundintwo placesin Constitution.

Vicinage - community where crime was committed. Set up to address the victim as the entire
community.

Jury nullification - nobody can second guess the jury

Whenrighttojury kicksin

¢ Duncan -The black kids sad that he merely touched a white boy's arm; The white kids said that he hit
the white boy's arm. Convicted of simple battery. Misdemeanor which carries a possible two year
sentence. Law only gave jury trial for capital cases. Is this Constitutional ? No!

¢ Canwaive theright (unless government wantsajury)
e Don'tgetjury trial whenthe penaltyisfora petty offense with punishment of less than six months.
- Righttolawyerwasbased on actual time you got.
- Righttojury basedon time you face.
- Can'taggregate cases. If a bunch of petty offenses add to more than 6 months, still don't have
righttojury trial.
¢ Norightwhendriver'slicense, large fine, orhavingtoregisteras asex offender.
- But, onelowercourthas held thatif punishmentincludes registering as asex offender, thereisa
righttoa jurytrial b/cimportantto community to have input.

Composition of Jury
e 6personminimum
e CAandfederal have 12 personjuries.

Unanimity required?
¢ No.11-1, 10-2, and maybe even 9-3 are ok splits - viewed as outliers
e Mayneedunanimousjuryifsmall(i.e. 6people)

Jury selection
e Selectavenire/panel
- Taylor- in Louisiana, women could only sitonjuriesif they expressed their desire to be considered
forjuriesandsaid thatit wouldn'tinterfere with homemaking abilities. D challenged this claiming
that 6th A. givesrightto cross-section of community. Holding: violates 6th A.
- But, can exclude some groups. (i.e. convicted felons) There must be acompelling reason for
excludingthesegroups.
e Selectingpetite (trial) jury - Unpick people using challenges for cause and peremptory challenges
- Challengesforcause
= Jurorcannotbe objective and fair
= Judge hastodecide thatthereisactual bias
- Peremptory challenges
= Discretionary challenges
= Attorneys can use thisto challenge whateverthey want. They ask relatively few questions,
size people up, and choose who to knock off.

Peremptory challenges
e Batson/Wheelerchallenge- Person challenging the peremptory challenge shows thatthere is a pattern
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of discriminatory challenges. Only need evidence from one case to show that.
- Oncethe patternisshown, burden shiftsto state to show that they were kicking jurors off for
race-neutral reasons.
- Courtthendecideson credibility of explanation.
Remedy: If Batson challenge is successful, the remedyisto
- Startall overwitha newvenire OR
- Invite excluded jurors back on
Batson - D was black. Prosecutorused peremptory challenges on all the black members of the jury
leaving no black people onthe jury. Dbroughta 14th A equal protection claim. Swain standard - had
already held thatyou can'tintentionally kick people off b/cof theirrace. This case modified that
standard. May be enough to show that there was discriminationin one case alone.
- Dissent:
- Decisionwon'tend discrimination b/ccanstill use peremptory challenges to discriminate and get
away withit. Also, subtle racial discrimination.
- Onlytruesolutionistoeliminate peremptory challenges.
Batson extended:
- Equal protectionrightsapplytojurors, D has the standing. Therefore, anyone can bring the
challenge.i.e. awhite person challenge when black jurors are excused.
- Batsonappliestocivil cases.
- Batsonappliestodefense peremptory challenges as well as prosecutorial peremptory challenges.
- Batson prohibits discrimination on basis of: Gender, ethnicity
= |anguage-don'tknow (i.e. Armenian speaking defendant, take off all Armenian speaking
jurors b/cthey will listen to D through translator)
- Aneutral explanationis anything that the judge accepts. In death penalty cases, they willactually
looktosee if the explanation holds water.

Pretrial publicity

Rule
Requires prejudicial effecton jurors
More than just knowing of case, have to show actual bias
o i.e.Skilling-Enron case. All jurors knew aboutit. This didn't matter. Trial just had to be fair.
Houstonisa really large place, alot of time had passed since crime. Also, 21st century. Everybody
knows about everything.
Must actually bias

Remedies

Delay trial
Voirdire
Sequester
Juryinstructions
Change of venue

Mediaaccess to courtroom

Mediahas 1st A right to courts

Includesjury selection and pretrial motions

Must be balancing 1st A interests vs. 6th A interests
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Sentencing & Double Jeopardy

Sentencing options: incarceration, semi-incarceration, private jails, probation, fines, community service,
forfeiture, restitution, diversion

Reasons forsentencing: retribution, deterrence (general & specific), incapacitation, rehabilitation

Sentencing models
Discretionary/indeterminate
Determinate/guideline

Constitutional limits on sentencing:
Equal protection - treatraces equally
Ex postfacto - can't sentence someone andthenaddtoit
Due process - right to speak & be present forsentencing
8th A. - Isthe punishmentdisproportionate to the crime? Very difficult to bring asuccessful 8th A
violation.
Three factors:
1. Gravity of offense.
2. Comparedto penaltyforothercrimesinsamejurisdiction

3. Comparedto penaltyforsamecrimeinotherjurisdictions
o ie.LWOPfor672 grams of cocaine; no prior record; Key factor: gravity of offense according to legislature; Holding: not
disproportionate

Double Jeopardy
5th A - can't be subjectforthe same offense to be twice putinliberty of life orlimb.

Basicrules:
No second prosecution after conviction
No second prosecution afteracquittal
No multiple punishment
ALLFOR SAME OFFENSE.
- Same offense =two tests
= Blockburger-same elementstest-if one elementisdifferent,nodouble jeopardy. If killing
isfelony murder, the robberyis considered alesserincluded offense, not aseparate
offense.
= Grady- same conduct test- original test

Canthere be a retrial?
Yes No

¢ Judgmentnotwithstanding verdict (judge appeals jury's guilty verdict) | Acquittal by jury-doesn't
e Pretrial dismissal matterif there was
e Hungjury prejudice

¢ Successful appeal - butif youwinb/cof insufficientevidence can'tbe |e Acquittal byjudge
retried

* Differentjurisdiction/separatesovereign - evenif same elements, but
CA prohibits state from following federal - i.e. state charges with crime
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andthey mess up, can federal retry you? Yes. But, not in CA.

e Mistrial - depends "manifest necessity" - have to have a really good reason to have a retrial
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