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I. Introduction
A. Two Types of Criminal Procedure

1. Investigative: Rules that say what the police can and cannot do (searches and seizures, identification)

2. Adjudicative: Rules that apply when defendants go through the criminal justice system

B. Goals of Criminal Procedure
1. Reaching the Right Results (i.e., justice)
a. Patterson v. Former Chicago Police (N.D. Ill. 2004): Police accuse Patterson of murdering two people and force a confession by torturing and beating him.  Patterson sues civilly.  Police were motivated by the desire to take back the streets, and Patterson was a usual suspect (member of a gang, was the son of a cop, and was known to mouth off a lot).  Police viewed constitutional rules as mere technicalities.  Case illustrates that constitutional rights are not just technicalities; it’s the only thing that protects you from this type of behavior.

2. Fair Process

a. Sometimes the appearance of justice is as important as justice itself
b. Powell v. Alabama (Sutherland 1932)  (Scottsboro Case): Nine young men accused of raping two white prostitutes.  Nobody wanted to represent them, so the judge appointed “every member of the local bar” to represent them, but none of them did anything.  A Dr. Stevens heard about the case, contacted Roddy, and paid him $50 to observe the case and possibly get involved.  Roddy shows up literally hours before trial.  Judge asked him if he wanted to represent the men, and he responded that he knew nothing about the case; judge says he’s perfect.  Defendants convicted and sentenced to death, but Roddy did successfully create a record for appeal.  Supreme Court held that the denial of a reasonable time and opportunity to secure counsel under the circumstances of this case violated due process.  Illuminates the need for criminal procedure.
C. Mechanics
1. There are 52 criminal justice systems in the US: One in each state, federal, and DC

2. Constitution sets the minimum floor that the federal criminal justice system must provide; states can give more, but they cannot give less. 

3. Criminal Justice System Process

a. Crime: 2% of crime is being prosecuted–police have enormous discretion

b. Pre-arrest investigation: possible, but not always; sometimes arrested on the spot

c. Arrest

d. Complaint: Evaluated on the paper 

e. First Appearance: within 48 hours; advised of your rights, told of the charges against you, opportunity to argue for bail, realize that the process is getting started

f. Preliminary Hearing or Grand Jury (Constitution requires Gr

i. Constitution requires grand jury for the federal system, but requires neither for states

ii. Preliminary Hearing: Used frequently by states (including CA); judge must find that there was probable cause (strong suspicion); no jury, but there is a calling of witnesses and a judge that decides 

iii. Grand Jury: Consists of 23 people from the community who determine whether there is probably cause for the case to go to trial.  Only a prosecutor.  If they so decide, the issue an indictment Judge determines whether there is sufficient evidence to go to jury if granted

g. Arraignment / Set Trial Date: D advised of the charges against him, enters an initial plea—guilty, not guilty, and nolo contendere (“I will not contest it”)—and argues bail

h. Plea bargaining: 90 percent of cases resolved this way

i. Pretrial motions 

j. Trial 

k. Sentencing 

l. Appeals 

m. Collateral Challenges  (Habeas corpus)
D. Incorporation
1. Three Approaches
a. Total Incorporation
b. Selective Incorporation
c. No Incorporation
2. Selective Incorporation

a. Generally: The Warren Court incorporated many—but not all—of the Bill of Rights against the states.
i. Duncan v. Louisiana (White, 1968): Duncan, a black man, faced jail time of two years for slapping a white girl.  Duncan wants a jury trial, which was not provided for misdemeanors (although this two years would constitute a felony today, it was only a misdemeanor then).  Issue before the Supreme Court: whether a jury trial was fundamental to the American scheme of justice.  The Warren Court holds that it is, thereby incorporating the right to a jury trial against the states through the 14A (selective incorporation). 

· Concurrence (Black): Right result, but no reason to use piecemeal incorporation; instead, we should use total incorporation 

· Dissent (Harlan): Argues for federalism—leave the states alone
b. What is Not Incorporated?

i. 3A: Right not to quarter soldiers

ii. 5A: No right to grand jury

iii. 7A: No right to jury in civil cases

iv. 8A: No rule against excessive fines

c. Scope of Selective Incorporation: Word for word—as much protection as the federal government gives

E. Retroactivity
1. General Rule: New constitutional rights are not retroactive for cases that have already been decided (new rights do apply to the person who brought the case and to those who have the issue pending on appeal at the time the right was decided).
a. If you have preserved an issue and you’re still on appeal, new decisions do apply

b. If you’re collateral attacking a ruling by habeas petition, new decisions do not apply

2. Exceptions

a. Narrows the Government’s Power to Punish: If the Court says this never was or never should have been a crim (not often) (e.g., Lawrence v. Texas)

b. “Watershed” Rule of Procedure: A ruling that goes to the essence of fundamental fairness and accuracy of a criminal proceeding.  
i. Gideon v. Wainright was the only case in history to apply this exception.

ii. Schriro v. Summerlin (Scalia 2004):  Death penalty case.  Summerlin killed a creditor who had come to his house to inquire about a debt.  Issue was whether jury or judge had to determine aggravating factors for the death penalty.  Court held that due process requires jury to find aggravating factors for death penalty.  D challenged his death penalty conviction because a judge found the aggravating factors.  Court held here that decisions are not retroactive for habeas corpus cases; not a watershed rule.
· Dissent: If anything is a watershed rule, it’s when you say that basic due process requires the result.
· Problem with this case: If this (a matter of life and death) was not a watershed rule, then what will be?
II. Fourth Amendment: Searches 
A. Fourth Amendment: “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause . . . .”
1. Historical Motivation: Drafters wanted to protect people from “general searches”—warrants to search the entire neighborhood.  Attempt to reign in government power.

2. “People”: Unclear exactly what “people” refers to, but we do know that the 4A only applies to searches inside the US.
a. US v. Verdugo-Urquidez (1990): 4A does not apply to searches outside of the US, even if conducted by American law enforcement.

b. Illegal Aliens: While the 4A certainly applies to citizens and legal aliens within the US, the Supreme Court has not yet decided whether illegal aliens have 4A protections.  

c. Standing: Only a person whose actual 4A rights have been violated can bring a motion to suppress the fruit of an illegal search.  Rakas. 

3. Whose Conduct is covered?

a. Rule: The 4A covers only government action; it does not cover searches by private individuals, unless the individual is working for the government (the police could not do through a private individual what they could not do themselves).
b. Employer Searches: If you work for a private employer, that employer can do whatever it wants (unless the private employer is working as a contractor for the government), but if you work for the government the employer cannot search.

4. General Approach to Searches

a. Step 1: What is a search?

b. Step 2: Was there probable cause?

c. Step 3: Was there a valid warrant?

d. Step 4: If no, was there a valid exception? 

B. Step 1: Was There a Search?

1. Why it Matters
a. If there is not a search, no warrant is required.
b. If there is a search, the presumption is that a warrant is required (but see minority (Scalia) approach), but there are exceptions.
2. Threshold Inquiry: Private or State Action?
a. Rule: It is only a search under the 4A if the government coerces, dominates, or directs the actions of a private person conducting a search (Sims).
3. Standard
a. Old Standard (Olmstead (1928)): A “search” requires physical intrusion—similar to trespass.  Therefore, eavesdropping was not a search because there was no trespass involved.  
b. Current Standard (Katz v. US (Harlan, J., concurring)): A search requires a reasonable expectation of privacy.  
i. Katz Reasonable Expectation of Privacy Requires:
· (1) Subjective Expectation of Privacy, and
· Did the defendant himself expect privacy? 
· (2) Reasonable Expectation of Privacy—An expectation society is prepared to recognize as reasonable
· If the public can see or hear it, then there is no reasonable expectation of privacy.
· NB: It only takes 5 people to determine what constitutes a “reasonable expectation of privacy”—enough Justices to create a majority.
ii. Implications 
· The more you intrude on people’s rights, the less people have a reasonable expectation of privacy.
· Once the Court says there’s no reasonable expectation of privacy in an area, your 4A rights are abolished.
iii. Katz v. US (Stewart (plurality) 1967): Katz was convicted for transmitting wagering information by telephone from Sunset Blvd in Los Angeles to Miami and Boston.  At trial the Government was permitted, over objection, to introduce evidence of Katz’s conversation, which was overheard by the FBI via a wiretap on a public telephone.  Court notes that the police could have gotten a warrant, but they didn’t.  We don’t want the police to decide; we want an objective decisionmaker to decide. The Court expressly overrules Olmstead.  In determining whether there has been a search the requisite question is whether there was a reasonable expectation of privacy. This is a fact specific inquiry. Decision based on the rationale that the 4A protects people not property.
· Concurrence (Harlan): Standard set forth above—“My understanding of the rule that has emerged from prior decisions is that there is a twofold requirement, first that a person have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as ‘reasonable.’”
· Concurrence (White): Agrees with plurality, but thinks national security should be an exception.
· Concurrence (Douglas): “Neither the President nor the Attorney General is a magistrate.”  Douglas believes that only an objective third party should decide, not the executive—rejects White’s national security exceptions.
· Dissent (Black): Originalist view; thinks only physical items should be allowed.  Also mentions that wiretapping is the same as eavesdropping, and the framers would have included this in the 4A if they meant for it to be included.
4. Application
a. General Principles
i. Conduct or remarks are open to the public (e.g., fly-overs, trash, bank records), so no reasonable expectation of privacy
ii. Test only detects presence or absence of contraband, and there is no reasonable expectation of privacy in contraband
b. Open Fields
i. Rule: There is no legitimate expectation of privacy in an open field, except in areas immediately surrounding the home (curtilage). 
ii. Hester (pre-Katz): Open fields do not constitute a search under the trespass rationale. 
iii. Oliver v. US (Powell 1984): KY State police went to Oliver’s farm to investigate reports that marijuana was being raised on his farm.  At the farm they drove past Oliver’s house to a locked gate with a no trespassing sign; they walked around the gate past a barn and a camper and found a field of marijuana over a mile from Oliver’s home.  Court concluded, “as did the Court in deciding Hester, that the government’s intrusion upon the open fields is not one of those ‘unreasonable searches’ proscribed by the text of the Fourth Amendment.”
· Dissent (Marshall, Brennan, Stevens): Majority is making all of this up—while the majority used Hester’s textual argument to find no reasonable expectation of privacy in open fields, but proceeds to say that curtilage is entitled to constitutional protection despite “curtilage” not being mentioned in the 4A.  Further, there was clearly a subjective expectation of privacy that was reasonable given that Oliver’s field was fenced in with posted “no trespassing” signs.
c. Curtilage
i. Rule: There is a reasonable expectation of privacy in the curtilage of one’s home.
ii. Curtilage vs. Open Field?  Factors (Dunn):
· (1) How close to home?
· (2) Within an enclosure surrounding the home?
· (3) Nature of use?
· (4) Steps taken to protect the area from observation by passers by?
iii. US v. Dunn (White 1987): Police put a tracking device on a stirring stick, a hotplate, and other items and trace Dunn to his ranch house. The police crossed several fences and peered into a barn located 50 yards from Dunn’s home without a warrant and discovered a meth lab; they then used this information to obtain a warrant. The Court held that Dunn did not have a reasonable expectation of privacy in his barn as it was located 50 yards from the home, was not enclosed, was not used for intimate purposes, and steps were not taken to protect the area from observation by passer-bys.
· Dissent (Brennan, Marshall): Applies same factors with different result.  Majority doesn’t know anything about farms; this is 50 yards away on a 198-acre farm.  Court is only focused on winning the war on drugs.
d. Aerial Surveillance
i. General Rule: Aerial surveillance does not constitute a search if the government is at a height permissible under FAA regulations.
· O’Connor’s Riley Concurrence: Look to whether government is partaking in activity in which the public would undertake with sufficient regularity.

ii. California v. Ciraolo (Burger 1986): Police receive an anonymous tip that Ciraolo is growing marijuana in his back yard.  Police are unable to see over a 6-foot outer fence and a 10-foot inner fence, so they fly over Ciraolo’s backyard at 1,000 ft. The Court holds that this was not a search.  While he had a subjective expectation of privacy (two fences), Ciraolo did not have a reasonable expectation of privacy, as any member of the public flying in the airspace could see everything the officer’s observed.  Note that subjective police intentions do not matter. The Court emphasizes that the flight did not violate FAA regulations.
· Dissent (Powell, Brennan, Marshall, Blackmun): Police surveillance is different from a passenger plane: “Travelers on commercial flights, as well as private planes used for business or personal reasons, normally obtain at most a fleeting, anonymous, and nondiscriminating glimpse of the landscape and buildings over which they pass.  The risk that a passenger on a plane might observe private activities, and might connect those activities with particular people, is simply too trivial to protect against.”
iii. Florida v. Riley (Plurality 1989): Riley growing marijuana in a greenhouse, but two of the panels covering the top of the greenhouse were removed. No question that there was a subjective expectation of privacy; issue was whether this was reasonable.  Plurality holds that aerial surveillance at 400 ft. does not constitute a search under the rationale of Ciraolo.  Plurality notes that the helicopter did not violate FAA regulations.
· *Concurrence (O’Connor): The relevant question is not whether the flight is legal under FAA regulations but whether the activity is something that members of the public will partake in with sufficient regularity—what the public does vs. what the public can do.  Burden on defendant to show unreasonableness.
· Dissent (Brennan, Marshall, Stevens, Blackmun): One does not knowingly expose an area to the public simply because a helicopter may legally fly above it.  Plurality’s focus on the legality of the helicopter’s hovering based on FAA regulations goes back to pre-Katz by relying on physical trespass.  Further, plurality has moved away from what the general public would deem reasonable and instead focuses on whether “a single member of the public could conceivably position herself to see into an area in question without doing anything illegal.”  We should focus on the public’s perception of reasonableness, not simple physical ability.
· Dissent (Blackmun): Takes it a step further and predicts possibility of flying drones.
e. New Technology (Thermal Imaging)
i. Rule (Kyllo): Where the Government uses a device that is not in general public use, to explore details in the home that would previously have been unknowable without physical intrusion, the surveillance is a search and is presumptively unreasonable without a warrant.
· Analysis
· (1) In general public use?
· (2) Involve the home?
· (3) Capable of showing intimate activities?
· Implication: The more we make use of invasive technology, the more protection we lose.  Only when technology is brand new do we have a reasonable expectation of privacy.

ii. Application of Kyllo to Other Technology

· Binoculars, flashlights, camera lenses, telescopes: All in general public use
· Night Vision Equipment: Sold commercially, but how advanced?

· Face-recognition, retinal scanning, and license plate scanning: Not in public use, but isn’t surveillance of the home, and cannot shot intimate activities.  Analogous to Knotts in that all of these things are used merely to augment existing sensory facilities

· Point: The general thrust of Kyllo was likely that the technology was used to look into the home.
iii. Kyllo v. US (Scalia 2001): Federal agents believed Kyllo was growing pot indoors. Police used thermal imaging to determine the presence of heat lamps within Kyllo’s home.  Police never go into Kyllo’s home.  Issue was whether Kyllo’s subjective expectation of privacy was reasonable.  Scalia says the very essence of privacy is within the home. 

· Dissent (Stevens): Kyllo had exposed the heat lamps to the public, as the heat waves enter the public domain if and when they leave the building. 

f. Trash

i. Rule: There is no reasonable expectation of privacy in one’s trash because it is passed to a third party.  This includes trash bags located within curtilage (because the trash collector has access).
ii. California v. Greenwood (White 1988): Evidence of narcotic use found in an opaque trash bag left out for the garbage collector.  Police suspected that Greenwood was engaged in narcotics trafficking based on neighbor complaints.  Police asked garbage men to collect his trash and used the items found in the trash to get a warrant.  Greenwood arrested, made bail, and did it again.  Issue is whether going through someone’s trash was a search.  Court holds no search because trash was sufficiently exposed to the public and it was common knowledge that garbage left on the street are accessible to animals, children, snoops, etc.  
· Dissent (Brennan, Marshall): People could only see the bags, not what was inside them.  That public could go through trash does not mean we expect them to.
iii. NB: Greenwood suggests that if the public can get access to something, there’s not a search (even if we may not expect them to actually access it).
g. Public Behavior
i. Rule: No reasonable expectation of privacy with respect to activities done in public.
ii. US v. Hill (8th Cir. 2005): Police unlocking a public restroom does not constitute a search—there’s no expectation of privacy because you can’t stay in there and because anyone can look under the door.  Relevant factors included high crime area (if there is constant police activity and searching in an area, less reasonable expectation of privacy) and that he went into a stall with a prostitute (likely to draw attention).
h. Electronic Tracking Devices

i. Rule: Using a tracking device to follow to a location is not a search. (Knotts). Using a tracking device to follow into a location is a search. (Karo).

ii. US v. Knotts (Rehnquist 1983): Police installed a tracking device in a chemical container and tracked the container as it traveled by truck to Knotts’ farm at which point the device was turned off. The Court held this was not a search as any member of the public could follow Knotts on the public highways.  Tracking devices do not constitute searches as long as they only transmit information that is readily observable to the public.
iii. US v. Karo (White 1984): Police installed a tracking device in a chemical container and tracked the container to Karo’s home and monitored the container’s presence in the home. The Court held that this was a search as the device was used to verify the presence of the container in Karo’s home, a fact that the general public could not visually verify absent entering the home.  Note that this is another case where something goes inside the home; this is a common theme.
· Concurrence (O’Connor, Rehnquist): Don’t focus so much on whether you’re going into someone’s house but rather whether the defendant has an interest in the container that goes into the house. A D should be allowed to challenge evidence obtained by monitoring a beeper installed in a closed container only if (1) the beeper was monitored when visual tracking of the container was not possible, so that the defendant had a reasonable expectation that the container’s movements would remain private, and (2) the defendant had an interest in the container itself sufficient to empower him to give effective consent to a search of the container.
· Concurrence (Stevens, Brennan, Marshall): As soon as the beeper was put in the container there was a seizure (deprives the owner of the right to exclude) for which the police needed a warrant. 
i. Consensual Electronic Surveillance/Consensually Monitored Conversations
i. “Consensually Monitored Conversation”: One party to a conversation consensually wears a wire to monitor the conversation.  Not a wiretap, which is where neither side of the conversation knows that it is being recorded.
ii. Rule (US v. White): Consensual electronic surveillance in person, by telephone, or by video is not a search.  There is no reasonable expectation of privacy in the words you say to another person, as the other side to the conversation could always share the contents of the conversation with another.
· NB: consensual electronic surveillance is permissible under the Constitution; however, there are state laws (including CA) that make it a misdemeanor to record a conversation without consent.
· US v. White: Informant wearing a wire during a conversation with a suspected drug dealer is not a search.  No reasonable expectation of privacy.  Implication: It’s not a wiretap or a 4A violation as long as one party to the conversation agrees. 
j. Financial Records

i. Rule: No reasonable expectation of privacy in your bank records because the bank—a third party—has access to these records. (Schultz).  Government’s requesting documents from a bank is thus not a search.
· Many legislatures have reacted by providing protections to the privacy of bank records.
ii. California Bankers Association v. Schultz (1974): Bank Secrecy Act of 1970 required banks to file reports with the federal government of certain types of transactions.  Court rejected a 4A challenge on the grounds that people have no reasonable expectation of privacy as to this information because it is known by others.  No reasonable expectation of privacy because banks are parties to the transactions and thus have knowledge of them.
k. Pen Registers

i. Rule: Access to pen registers only requires application to a court; it does not require a warrant with probable cause.
ii. Smith v. Maryland (Blackmun 1979): Police used a pen register to confirm that Smith had made harassing and threatening phone calls to a person he had robbed.  Court held this was not a search because, at a minimum, telephone users typically know that they must convey numerical information to the phone company, that the phone company can record this information, and that the phone company does in fact record this info for a variety of legitimate purposes.
· Dissent (Stewart): What the phone company does or might do with the numbers and calls it has the capabilities of recording should be equated with the phone company’s ability to overhear conversations themselves.  “I think that the numbers dialed from a private telephone—like the conversations that occur during a call—are within the constitutional protection recognized in Katz.”
· Subsequent Legislative Action: Congress reacted to Smith by requiring a court order to install and use a pen register.  A court order is not a warrant and requires a lesser showing.
l. Carnivore and Computers

i. Carnivore Definition: Pen registers for computers—gives a list of all the emails you’ve sent and websites you’ve visited.  Treated the same as pen registers.
ii. Rule: Not a search.  Treated the same as pen registers under the rationale that if the ISP can know, so can the government.  Note that the police cannot read the content of any emails unless transmitted by a third party or obtained with a warrant.
m. Electronic Pagers

i. Rule: Identity of the person who sent the call or page is not protected by the 4A; if police can see what everyone else can see (e.g., a number showing up on a device), then it’s not a search.  Activation of the device to go through numbers may, however, be a search protected by the 4A.
n. Homeless Dwellings

i. Rule: Courts are split:
· Some Courts: If the dwelling is out in the public where the public can see it, then there’s no expectation of privacy.  Not a search. 
· Other Courts: Considered the home of the individual, and the home is sacred.  Search.
· Argue both ways.  Great exam question.
o. Hotel Rooms

i. Rule: There is a reasonable expectation of privacy if lawfully obtained; however, no reasonable expectation of privacy if the hotel room is obtained through fraud.
p. Dog Sniffs

i. Rule:  As long as the dog sniff is limited to discovering only the presence or absence of contraband, is related to the legitimate reasons for the search, and does not prolong the stop to the point that it becomes a seizure, then the sniff does not constitute a search.  Dog sniffs are sui generis and there is no reasonable expectation of privacy in contraband.  (Place).
· NB: This rule only applies where dog is trained only to detect contraband.  Policy concern over false positives.
ii. US v. Place (O’Connor 1983): K-9 arrives during a traffic stop.  While ticket is being issued the K-9 alerts to drugs in the trunk.  Court holds that this is not a search, as individuals do not have a reasonable expectation of privacy in contraband.  O’Connor says dog searches are sui generis because they are limited in the manner of information obtained—they only alert to the presence or absence of contraband.
iii. Illinois v. Caballes (Stevens 2005): Caballes pulled over for speeding.  When the trooper radioed it in to the police dispatcher, a second trooper overheard the transmission and immediately headed for the scene with his narcotics-detection dog.  Marijuana found in trunk.  Court held not a search.  Not a seizure because car was going to be there anyway, and it wasn’t held there any longer because of the dog sniffing.  Even if you have a reasonable expectation of privacy in your car, it does not matter if the only thing identified is the presence of contraband.
· Dissent (Souter): There is no such thing as an infallible dog, and the error/false positive rates are high.  Further, about 80% of currency has drug residue on it that can be detected.
· Dissent (Ginsburg): This was a seizure because Caballes held longer than necessary.
q. Manipulation of Bags in Public Transit

i. Rule: Manipulation of bags beyond the degree of incidental contact that one would expect under the circumstances (i.e., “squeezing”) is a search protected by the 4A.
· What is a squeeze?  If police grope and squeeze more than the general public, it’s a search; it cannot be an exuberant squeeze.
ii. Bond v. US (Rehnquist 2000): Bond is on a Greyhound bus.  Immigration officer enters a bus during a border check-point and squeezes Bond’s luggage. The Court holds that this is a search—no reasonable expectation that one’s luggage is going to be squeezed.
· Dissent (Breyer, Scalia): No reasonable expectation of privacy because in public transportation people “push, pull, prod, squeeze, [and] otherwise manipulate luggage” very commonly.
iii. Note: After 9/11, it’s uncertain whether Bond is still good precedent, as the notion of “reasonableness” has since changed.
r. Field Testing of Drugs

i. Rule: Field tests that detect only the presence or absence of contraband, like dog sniffs, are not searches.
ii. Application
· Field Testing: Not a search.
· Urine Testing: Search.
· Rationale for Difference: The urine must be obtained from inside your body.  Here, the testing isn’t the problem; the problem is the extraction of the urine.
iii. US v. Jacobsen (Stevens 1984): Damaged package discovered by FedEx (private actor). Based on company policy the package was searched and a white powder was discovered, at which point an FBI agent was called. The agent performed a chemical field test on the white powder. The Court held that this was not a search. Opening the package was permissible as the agent was able to observe no more than the private actor had discovered and the chemical field test was permissible given that is was only capable of discovering the presence of contraband.  
· Jacobsen and the dog cases indicate the narrow limitation of these holdings: Dog sniffs and field tests at issue both only indicated the presence or absence of contraband and nothing more. 
s. Private Employer Searches

i. Rule: Private employers’ activities are not searches unless conducted at the behest of the government.  If the government coerces, dominates, or directs the actions of a private person, the actions constitute a search.
ii. US v. Sims: The Court holds that the private activities of an employer constituted a search where the government requested that Sims’s employer search his computer for child porn.
t. Foreign Searches

i. Rule: Surveillance conducted in foreign countries, but used as evidence in an American prosecution, is not a search.
u. Current State of Affairs

i. “To maintain privacy, one must not write any checks nor make any calls.  It would be unwise to engage in conversation with any other person, or to walk, even on private property, outside one’s house.  If one is to barbeque or read in the back yard, do so only if surrounded by a fence higher than a double-decker bus and while standing beneath an opaque awning.  The wise individual might also consider purchasing anti-aerial spying devices.  Upon retiring inside, be sure to pull the shades together tightly so that no crack exists and converse only in quiet tones.  When discarding letters or other delicate materials . . . take the trash personally to the disposal site and bury it deep within.  Finally, when buying items, carefully inspect the for any electronic devices that may be attached.”
C. Step 2: Was There Probable Cause?

1. Probable Cause Standard: Probable cause is more than a hunch but less than a preponderance—it is a fair probability that criminal activity is afoot.
a. Application— Nathanson Warrant (1933): Affidavit said only, “The affiant has cause to suspect and does believe that liquor illegally brought into the United States is located at 621 Sycamore.”  This is insufficient, as a conclusory statement is insufficient to establish probable cause.  There must be specific facts (e.g., “The dog alerted.” “We were told.” “We learned in a controlled buy.”). 

2. Probable Cause for Informants
a. Aguilar-Spinelli Standard: Original Precedent

i. Rule: To establish probable cause based on information provided by an informant, police must show:
· (1) Informant credibility
· Requires knowing something about the informant; anonymous informant insufficient
· (2) Source of the information (basis of informant’s knowledge).
ii. Background: This standard was decided under the Warren Court (Aguilar in 1963 and Spinelli in 1969), and was meant to deal with the difficulty in judging the credibility of anonymous tipsters.
iii. Application (Spinelli): Fairly detailed affidavit.  Spinelli was a bookie.  Copts got a call fro the informant who had phone records indicating a lot of phone calls.  Court said this was insufficient because the records could corroborate both innocent and guilty conduct.  Thus, there needed to be more​—there needed to be something to corroborate the guilty points.  
b. Illinois v. Gates Standard: “Totality of the Circumstances”

i. Overrules Aguilar-Spinelli
ii. Rule: Probable cause is determined by looking to the totality of the circumstances.  Factors must be viewed as a whole, not each in isolation.  (Upton).  Factors include:
· (1) Source of information
· (2) Amount of detail
· (3) Corroboration (by police or others; verified predictions)
· (4) Officer’s professional opinions/knowledge
· (5) Nature of Information
iii. NB: It could be enough that only the informant’s innocent facts were corroborated—if the informant is correct on the innocent facts, then he may be more likely to be right on the guilty facts
iv. State Court Split: Some courts still use Aguilar-Spinelli, but not CA.  Gates is the federal standard.
c. Cases
Illinois v. Gates (Rehnquist 1983): Couple in IL.  Wife would drive car to Florida where it would be packed with drugs.  Husband would then fly down and drive the car back. An informant sent the police a letter disclosing specific details of the Gate’s illegal drug business including flight schedules for transporting the drugs and location of drugs in home, all of which was corroborated by the police via surveillance.  Information would be insufficient to meet Aguilar-Spinelli because nothing is known about the informant.  Rehnquist sought to replace the technical Aguilar-Spinelli standard with a practical standard easier for law enforcement to apply.  Under this new standard, the evidence was sufficient to establish probable cause even though not everything the informant said turned out to be true.  Established that evidence is sufficient to establish probable cause even if not all of the information is correct or capable of corroboration.
Dissent (Brennan, Marshall): Beware of abandoning Aguilar-Spinelli.  At least the cases under that standard created a defined structure, and now the Court is replacing that with a mushy standard that could be largely result-driven.
Massachusetts v. Upton (per curiam 1984): Upton’s ex-girlfriend tips the police off to a motor home containing stolen goods just after a raid of a motel room where police had found some stolen goods (but some goods were missing). Police corroborate the presence of the motor home but cannot verify the presence of stolen goods. The Court holds that the lower court erred in applying Aguilar-Spinelli and withholding the evidence on the basis that the police could not establish the credibility of the girlfriend. Under the totality of the circumstances test there was sufficient detail and corroboration to establish probable cause.  Gates is the standard (“We think that the Supreme Judicial Court of Massachusetts misunderstood out decision in Gates.  We did not merely refine or qualify the ‘two-pronged test.’ We rejected it as hypertechnical and divorced from ‘the factual and practical considerations of everyday life . . . .”).  Totality of the circumstances here is ex-girlfriend’s tip, the amount of detail (motor home exactly where it was supposed to be), some corroboration, officers’ experience, and common sense.
US v. Leake (6th Cir.): Citizen called regarding a stash of marijuana in the basement of Leake’s home.  Citizen recognized odor.  Police confirmed the address and the cars in the driveway—this was all the police could corroborate. Sixth Circuit held that this was insufficient to constitute probable cause.
3. Staleness and Probable Cause
a. Rule: Probable cause should be relatively fresh, but the time can be extended if there is evidence of ongoing criminal activity.  The Government must present facts that make it likely that the items being sought are still in the place to be searched at the time the warrant issues.
b. United States v. Harris (11th Cir. 1994): 18-months after observing criminal activity the police seek a warrant to search the home.  Most of the affidavit contained events from 1986 to 1989, but the search warrant was issued October 1990.  The Court holds that the information is not stale because there was evidence of ongoing criminal activity. Depending upon the size of the crime ring and the length of time the crime ring has been active the longer we can that the criminal activity is ongoing.
4. Probable Cause for Multiple Suspects
a. Rule: Probable cause requires a reasonable ground for belief of guilt, and that belief of guilt must be particularized with respect to the person to be searched or seized. (Pringle).  Mere propinquity to criminal activity is not enough. (Ybarra).
i. To determine whether an officer had probable cause to arrest an individual, courts must examine the events leading up to the arrest and decide whether these facts, viewed from the standpoint of an objectively reasonable officer, amount to probable cause particularized to the individual arrested.
ii. Where there are multiple suspects, there may be probable cause to arrest all suspects—even though only one committed the crime—if nobody confesses or accuses another in the group.  Remember that the probable cause standard is not a preponderance (51%).
b. Maryland v. Pringle (Rehnquist 2003): Police pulled over a car occupied by three men at 3:16 am for speeding.  When the passenger opened the glove compartment, the officer saw a wad of rolled-up cash. Upon a consensual search, the officer found five baggies of cocaine.  All three denied ownership and police arrested all three.  After the arrest, the backseat passenger confessed.  Trial court denied his motion to suppress his confession as the fruit of an illegal arrest, holding that the officer had probable cause to arrest.  Court affirms and finds that “The substance of all definitions of probable cause is a reasonable ground for belief of guilt, and that belief of guilt must be particularized with respect to the person to be searched or seized.” While probable cause must be particularized to the person, here a reasonable officer could conclude that there was probable cause to believe that one of the three passengers in the car committed the crime.
5. Objective Standard
a. Rule: Probable cause is an objective standard (whether the court believes there was probable cause); the subjective intent and/or motive of the officer is irrelevant.  (Whren.)
i. Rationale: The issue is whether the Constitution has been violated, not whether the officer acted inappropriately.  Further, it is difficult to determine an officer’s subjective intent.
b. Whren v. United States (Scalia 1996): Undercover vice squad car driving around in a high-drug area and notices a pickup with temporary plates, and the two youthful black occupants looked suspicious.  Officers pull the pickup over for a traffic violation and find two bags of crack.  Court says it doesn’t matter if this was a pretextual stop.  Note that a subjective standard could make it just as easy for police to make up subjectively reasonable justifications as it would be to prove subjective inappropriate intent.
6. Searches or Arrests for Wrong Offense
a. Rule: Search or arrest is valid if there is probable cause, even if the probable cause for the arrest is in support an offense other than the one for which the defendant was arrested. (Devenpeck).
b. Devenpeck v. Alford (Scalia 2004): Police pull over someone for impersonating a police officer and arrested him for recording his conversation with the officer.  Turns out there is 1A protection for recording such conversations, but the Court nevertheless held that the arrest was okay because there was probable cause for impersonating an officer.  Court finds that it does not matter if there was no probable cause for what Devenpeck was actually arrested for so long as there was probable cause for arrest on another offense.  Note that this case had to turn out this way under Whren because courts cannot examine the subjective intent of the officers.  Practical rationale: This is the criminal justice system; it’s not about the officer, it’s about the criminal activity.  Why should the criminal get off on a technicality when he was committing a crime?
7. Collective Knowledge
a. Rule: Probable cause may be based on collective knowledge.  In determining probable cause, we look to what the officer knew, regardless of how many sources the officer’s knowledge came from.
D. Step 3: Was There a Valid Warrant?

1. Constitutional Interpretations of the Warrant Requirement
a. Majority Interpretation: Presumption that searches must have a warrant to be reasonable, but there will be exceptions.  If police do not have a warrant, they bear the burden of proving an exception.
b. Other Interpretation: Searches only need to be “reasonable,” and if there is a warrant, it must be based upon probable cause.

i. Scalia adheres to this approach—the warrant is only a distraction, and all that really matters is reasonableness. 

2. 4A Warrant Requirements 
a. Warrant must be based upon (1) probable cause and “supported by (2) oath or affirmation, and (3) particularly describing the place to be searched, and the persons or (4) things to be seized.
3. Fed. R. Crim. P. 41(e)(2)(A) Warrant Requirements
a. Warrant Issued by a Magistrate

i. Magistrate must be neutral

ii. Magistrate needs not be a lawyer, but may not be a prosecutor, law enforcement officer, or paid for number of warrants issued
· Rationale for allowing non-lawyers: Standard is reasonableness.  You do not have to have mastered the laws to examine a case under the totality of the circumstances and decide whether there was probable cause.
b. Designate Magistrate for Return

i. Have to go back to the magistrate and demonstrate what you found. 
c. Identifies the Person or Property to be Seized
i. Generally: The description must be on the face of the warrant.  A warrant does not have to be perfect to be valid. Catch-all language is permissible when limited by proceeding clauses. However, failing to mention the place to be searched or the items to be seized is a 4th Amend. violation. As a practical matter the affidavit should always be incorporated by reference.
ii. General Standard of Identification: Reasonable particularity.
iii. Level of Specificity 

· Rule: Judges must use common sense and read in context.  (Andresen.)  Catch-all language is not good, but is not necessarily fatal if read in context.  (Id.)
· Andresen v. Maryland (Blackmun 1976): Investigators suspected that defendant, an attorney, had committed the crime of false pretenses in relation to a sale of land.  The warrant issued contained catch-all language at the end: together with other fruits, instrumentalities and evidence of crime at this time unknown.  Police took a good number of documents from his office.  Andresen does not challenge probable cause; instead, he challenges the lack of particularity in the items to be seized.  The Court held that this did not invalidate the warrant as a common sense reading indicated that the catch-all provision was limited by the clauses which proceeded it.
· Dissent: This operated like a general warrant because the officers didn’t use 98% of what was taken.  Also, it should not matter what a judge thinks in hindsight; rather, it matters what the officers thought at the time.
iv. Mistakes on the Face of the Warrant

· Rule: The description of things to be seized must be on the face of the warrant, although the warrant can incorporate by reference.  A warrant that does not mention the items to be seized is a violation of the 4A.  (Groh).  
· The police are not entitled to do something that may in hindsight be reasonable if they have not met the formal warrant requirements.
· Groh v. Ramirez (Stevens 2004): Groh is an agent for the Bureau of Alcohol, Tobacco, and Firearms (ATF).  Concerned citizen called to say that she had seen a large stock of weaponry on Ramirez’s ranch on multiple occasions.  No question that there was enough for probable cause.  While his application and affidavit for the warrant clearly identified what he wanted to seize, the warrant form itself failed to identify any of the items that Groh wanted to seize.  Instead of listing the things to be seized, he described the place he was going to go.  No question that the officers knew what they were there to see because they were the ones who wrote up the application.  No question that the wrong things were seized.  Issue was whether the warrant was valid.  Court says this isn’t a technical violation as in Andresen; here, there was nothing on the face of the warrant.  Court rules that the description of things to be seized must be on the face of the warrant, and warrant may incorporate by reference.
· Dissent (Thomas, Scalia): We shouldn’t be this technical; Ramirez got all the protections the 4A provides by independent magistrate review.  Thomas and Scalia lay out an entirely different model for viewing the 4A: Not all searches necessarily require warrants.  While having a validly executed warrant gives a presumption of reasonableness, a warrantless search may nevertheless be reasonable.  Using the warrant requirement is great, but it’s not the only way to do it.
v. What Can be Seized?
· Fruits and Instrumentalities of a Crime

· Until 1967, officers could only get fruits and instrumentalities
· Other “Evidence” of a Crime

· Other “evidence” may include a surveillance video of the crime.
· Reason it took so long to include this is that other evidence could belong to third parties.  In Warden v. Hayden (1967), the Court decided that warrants could be issued to search for innocent third parties. 
vi. Application: Reasonable Particularity Applied to Computers
· Issue is what constitutes reasonable particularity with a computer.  Can you rummage through all of the computer files to find the right one?
· Analysis: Warrant must be limited to files related to the crime.  Have to take a “reasonableness” approach.  Probably won’t be able to rummage through all files, and will probably need computer experts.  May need Dirty and Clean Teams: One team looks through all files to determine whether or not related to the crime, and another only sees files related to the crime.
d. Identifies the Person or Property to be Searched
i. Application: Can Description of Place to be Searched Include Curtilage and Garage?
· Could argue either way.  
· Depends on what police are looking for.
ii. Errors in Description

· Rule: Minor errors are okay as long as they are reasonable.  (Garrison.)
iii. Search of a Non-Suspect/3d Party Residence

· Rule: Valid search warrants may be issued to search any property, whether or not occupied by a third party, at which there is probable cause to believe that fruits, instrumentalities, or evidence of a crime will be found.  (Zurcher).  The 4A has no special 1A limitations.
· Zurcher v. Stanford Daily (1978): Police obtained a warrant to search the newsroom of a college newspaper for negatives of photos that had been taken of demonstrators attacking police officers.  The Court rejected special protections for news rooms and upheld the search, explaining: “Under existing law, valid warrants may be issued to search any property, whether or not occupied by a third party, at which there is probable cause to believe that fruits, instrumentalities, or evidence of a crime will be found.” The Court specifically rejected any 1A limitations.
· Legislative Response: Stanford professor got legislation drafted that included additional requirements for searching 3d parties so that the Freedom of the Press could not be infringed.  Special protection for newsrooms. 
e. Generally Good for 10 Days (But See Anticipatory Warrants)
i. Ten-day requirement takes care of staleness issue.
ii. Anticipatory Warrants
· Definition: Affidavit for a search warrant states that the search will occur only if certain events take place.  This comes up when police know an event is going to happen, but they also know they won’t have time to get a warrant when the event occurs.
· Rule: Permissible so long as they show probable cause that the specified items will be at the location—if the police demonstrate a high probability that a condition will occur, then it is irrelevant that the condition is anticipatory.
· US v. Grubbs (2006): Sting operation.  Court says anticipatory warrants are no different in principal from ordinary warrants.  Anticipatory warrants are OK, but still must show probable cause that specified items will be at the location; anticipatory warrants only provide a different basis for determining probable cause.
f. Should be Served During “Daytime” (6am to 10pm)

i. Warrant must be executed during daytime (6am to 10pm) unless otherwise authorized.
· Search may continue into nighttime as long as it is executed before 10pm.
· Drug Exception: Warrants for drug searches may be executed any time, including nighttime.
· Exam Tip: Always start with the general rule, then explain exception: “The general rule is that warrants may be executed from 6 to 10.  An exception is allowed for warrants for drug searches . . . .”
ii. Warrant is good for 10 days unless otherwise authorized
4. Executing a Search Warrant
a. Special Masters

i. Rule: Some statutes require searches of doctors and lawyers’ offices to be performed by special masters.  More of a 6A issue than a 4A issue.
ii. Special Masters: Work for the court and search for privileged materials instead of police.
b. Detaining Residents During Search
i. Rule: Police may handcuff, detain, and interrogate persons present at the time of the search if it is reasonable to do so (Muehler v. Mena) to (1) prevent flight in the event that incriminating evidence is found; (2) minimize risk of harm to officers; and (3) facilitate the orderly completion of the search.  (Michigan v. Summers).  Pure balancing test; must compare facts to other cases.
· Remedy for unreasonable detention: Civil damages suit.
ii. Cases
· Michigan v. Summers (1981): The Supreme Court held that officers executing a search warrant for contraband have the authority to detain the occupants of the premises while a proper search is conducted.  This holding was premised on “three legitimate law enforcement interests”: (1) preventing flight in the event that incriminating evidences is found; (2) minimizing the risk of harm to the officers; and (3) facilitating the orderly completion of the search.
· Muehler v. Mena (Rehnquist 2005):  1983 claim.  Police handcuffed and detained a woman for 2–3 hours and question her regarding her immigration status while they completed a search of her home for weapons and a gang member in relation to a gang-related drive-by shooting.  Reasonableness is a fact-specific inquiry—must look to the level of danger.  Court said that 2–3 hours did not outweigh the government’s safety interest here.  Court also said that inquiring into immigration status was not a search.
c. Knock and Announce Rule
i. Rule: Police are generally required to knock and announce their presence before executing a search warrant.
· Source of the Rule: “Knock and announce” is not in the 4A, but it was a part of the common law.  It is read into the “reasonableness” requirement because it existed and was widely accepted by the framers.
· Easy Compliance: Compliance is relatively easy; Court has held that waiting 15–20 seconds is enough to comply.  (Banks). 
ii. Exceptions: “No-knock” entry may be justified where police have a reasonable suspicion that knocking and announcing their presence under the particular circumstances would be dangerous or futile, or that it would inhibit the effective investigation of crime by, for example, allowing the destruction of evidence.  (Richards).   This is a fact-specific inquiry, as blanket, per se exceptions are constitutionally impermissible.  (Id.)  Burden is on the prosecution to show exigency exception.
iii. Remedy: The exclusionary rule does not apply to violations of the knock and announce rule.  (Hudson).  Instead, the aggrieved party is given the option to sue police in a civil rights action.  A jury has never assessed damages for a failure to knock and announce.
iv. Cases
Wilson v. Arkansas (Thomas 1995) (4A requirement): Police open an unlocked door to perform a search. While the officers identified themselves and stated they had a warrant, they did not knock prior to entry.  When the officers found Wilson, she was flushing pot down the toilet.  Court finds that in some circumstances, an officer’s unannounced entry into a home might be unreasonable under the 4A; however, law enforcement interests may also establish the reasonableness of an unannounced entry.  Court holds that the knock and announce rule is historically required despite not being express in the Constitution, although it is subject to exceptions.
Richards v. Wisconsin (Stevens 1997) (no per se exceptions): Police sought and were denied a warrant containing a knock and announce exclusion. The police argued that a per se exception to the knock and announce rule should be created for felony drug cases. The Court denied the argument as creating a per se exception would open the door to other per se exceptions for crimes involving the same risk of danger and evidence destruction.  Case-by-case analysis, and police have the burden of proving exception. Note that Richards argued there shouldn’t be an exception in this case because the magistrate had already said no to the officers’ request for a no-knock warrant, but the Court rejected this because reasonableness must be determined at the time of execution.
US v. Banks (2004) (easy compliance): Police serving a search warrant for drugs.  Banks was naked in the shower, and it’s unclear whether he heard the knocking.  Issue: If you knock and announce, is 15–20 seconds enough to comply?  Holding: Police did not violate the 4A when they waited 15–20 seconds if they had reason to believe that waiting longer would provide the opportunity for the suspects to destroy contraband.
Hudson v. Michigan (2006) (no exclusionary rule): Court held that the exclusionary rule does not apply to evidence gained after police violate the knock and announce requirement.  Instead, the party is given the option to sue the police in a civil rights action.
d. Mistakes in Executing a Search Warrant
i. Rule: If a honest mistake is made in executing a warrant, the search nevertheless does not violate the 4A as long as the mistake is honest and reasonable.
ii. Cases
· Maryland v. Garrison (Stevens 1987): Police got a search warrant to search McWebb’s third-floor apartment.  Police were under the incorrect belief that McWebb’s apartment was the only apartment on the 3d floor, and when they executed the warrant they found drugs and such in Garrison’s apartment, which was a separate apartment on the 3d floor. Court holds that honest mistakes are tolerated as long as they are reasonable. Standards of “reasonableness”: “The validity of the search of respondent’s apartment pursuant to a warrant authorizing the search of the entire third floor depends on whether the officers’ failure to realize the overbreadth of the warrant was objectively understandable and reasonable.”
· L.A. County v. Rettelle (per curiam 2007): Police had a warrant to search a resident, and the warrant described three black suspects.  The police enter the residence in the warrant—unaware that the residence had recently been sold—to find a naked white couple. The couple are ordered out of beds and forced to stand naked for 2–3 mins before the being allowed to dress. The couple brings a civil suit against the police. The Court holds that the warrant and the manner of execution were reasonable, as the black couple described on the warrant could have also been in the home with the white people and the search didn’t take too long.
e. Third Parties Present During Execution (Media Ride-Alongs)
i. Rule: Having third parties present during the execution of a search warrant, e.g., media ride-alongs, violate the 4A.  However, the presence of third parties does not violate the 4A if they are present to assist in the execution of the warrant (e.g., media there to ensure that the police don’t exceed proper amount of force).  Burden of proving assistance in execution is on law enforcement, and it could be a dicey situation.
ii. Cases
· Wilson v. Lane (Rehnquist 1999): Police bring the media along with them to execute a search warrant.  Media was only there for PR and publicity.  Police incorrectly identify the fugitive as living at his parents’ house.  Police find parents in their underpants when they come in.  The Court holds that media ride-alongs violate the 4th Amend. as it increased the level of intrusion beyond what was necessary for proper law enforcement. The media serving as protector against police abuse is not sufficient to be considered serving the purpose of the search. However, because the rule was not clearly established, so the police were nevertheless protected by qualified immunity to a § 1983 claim.
f. Use of Force
i. Rule: Use of force, including battering rams and stun guns, is permissible under the 4A as long as “reasonable.”  Balance law enforcement needs with invasion to citizen.
ii. Cases
· US v. Jones: While executing a warrant the police used a battering ram to enter, and upon entry the police used a concussion grenade despite not seeing anyone in the home.  Jones’s girlfriend and a small child were in the house. The Court holds that the manner of the search was unreasonable.
g. Other Types of Warrants
i. Sneak and Peek Warrants
· Fed. R Crim. P. 41(f)(3) allows magistrates to delay notice of search to the suspect if such a delay is authorized by statute.
· Generally: Allows police to execute a warrant without iving notice of the search or leaving a copy of the warrant.  Police generally must return the warrant to the magistrate describing what occurred and what was found.  Following 9/11 the Patriot Act allowed the police to search absent notice in order to prevent alerting the suspect and ruining an ongoing investigation.
ii. Foreign Intelligence Surveillance (FISA) Warrants: Secret court located in the DOJ that can issue warrants for surveillance of foreign citizens.  No probable cause or reasonableness requirements.  o obtain a FISA warrant, government must demonstrate that the search is related to an issue involving national security.
E. Step 4: If There Was No Valid Warrant, Was There a Valid Warrant Exception?

1. Burdens of Proof
a. If police do have a warrant, burden is on the defendant to show the search was unreasonable.

b. If police do not have a warrant, burden is on the police to show a valid exception.
2. Search Incident to Arrest [P/C]
a. General Rule: A search incident to arrest allows the search of a person and the person’s “grab area” (including purses and passenger compartment of car) pursuant to a lawful arrest/seizure.  (Chimel).  Any kind of lawful arrest triggers a search incident to arrest (Robinson), but there must be an actual arrest—there is no search incident to citation.  (Knowles).  Pretextual stops are OK as long as there is probable cause to arrest; must focus on objective facts, not the officer’s subjective state of mind.  (Whren). 
i. Rationales
· Protect Officer Safety
· Prevent Destruction of Evidence
ii. Rule Applies Even when Rationale Does Not: There does not need to be an actual threat of danger or destruction of evidence for the exception to apply. 

b. Scope of Search
i. Person: D’s body and grab area belongings
ii. Home: D’s body and grab area
iii. Grab Area
· Definition: Very broad; includes area within defendant’s immediate control—construing the phrase to mean the area from which the defendant might theoretically gain possession of a weapon or destructible evidence, regardless of whether either is actually practically grabbable.

· Rationale for Broad Definition: Don’t want officers to have to stop and think or second-guess their decisions. 

· Scope of Grab Area

· Look at where D was at the time of the arrest, not the time of the search
· Can be a stretch
· Can follow D into different rooms
· Flexible timing (don’t have to say, “You’re under arrest” before beginning search)
· Courts split when D is in squad car:
· Some say this is against the theory of Chimel because once D is in the squad car, the threat is over.
· Other say the basis of Chimel is officer safety, and they don’t want officers to put themselves at risk by forcing them to search before they remove the D from arrest location. 

iv. Containers on Person

v. Automobile 
· Auto Grab Area: Grab area in an automobile includes the entire passenger compartment—everything but the trunk.  (Robinson). 

· Rule: When the occupant of an automobile is subjected to a lawful custodial arrest, officers may perform a search of the entire passenger compartment of the car and any containers therein (but not the trunk) (Belton) IF:
· (1) The arrestee is unsecured and is within reach of the car (Chimel theory), OR
· (2) It is reasonable to believe that there is evidence of the crime of arrest in the car (Gant (Scalia’s concurrence in Thorton))
· Questions Left Open After Gant
· Will officers take more risk?  Will this simply encourage police officers to leave suspect unsecure and next to the car?

· What is required to demonstrate that the police had reason to believe evidence of arrest is in the car?

· How much “reason to believe” there is evidence of the crime of arrest is in the car is necessary?  

· *Will this narrow Chimel in the home? Chimel has been narrowed in the automobile area—“When we say grab area, we mean practically grabbable.”  Will there now be practical likelihood in the home? 

· Why does Scalia draw the line at the passenger compartment?  Shouldn’t the rule here allow a search of the whole car?  (Could search entire buggy in common law)

c. Cases
Chimel v. California (Powell 1969): Police go to arrest Chimel in relation to the burglary of a coin shop.  Chimel’s wife let them in, and officers asked for permission to “look around.”  When he objected, he was advised that “on the basis of the lawful arrest,” the officers would nonetheless conduct a search.  Police searched the whole house, including the attic, garage, and a workshop.  Search took about 45 minutes.  Court holds search unreasonable, as searches incident to arrest are limited to defendant’s “grab area.”  Issue is whether weapon or evidence is theoretically grabbable, not whether either is practically grabbable.  Grab area defined broadly to protect officer safety and to prevent destruction of evidence.  No question that police could search D’s body, but question left open how far “incident to arrest” extends.
US v. Robinson (Rehnquist 1973): Police stopped Robinson for driving with an expired license and effected a full-custody arrest.  Officer searched Robinson pursuant to the arrest and found heroin.  Court holds that police may search a person incident to arrest regardless of the crime that led to the arrest (including arrests for expiration of driver’s licenses).  Can search a person or car grab area (passenger compartment)—everything but the trunk.  Rationale for allowing entire passenger compartment per se is establishing a bright-line rule for officer safety.
Knowles v. Iowa (Rehnquist 1998) (no searches incident to citation): Knowles stopped for driving 43 in a 25.  Police ticketed him, although Iowa law permitted an arrest.  Police searched the whole car without consent and without probable cause but pursuant to the stop and found a bag of pot and a pipe under his seat.  Issue was whether a traffic violation merits a full search of the car.  Court holds you cannot have a search incident to an arrest unless there is an actual arrest; no searches incident to a citation.  Short of arresting Knowles, police could have removed him from his car for a detention period and performed a patdown for officer safety.
New York v. Belton (Stewart 1981): Officer pulled over a car for speeding.  None of the four occupants owned the vehicle or was related to the owner, and the officer smelled pot.  After giving the arrestees Miranda warnings and searching them, he searched the car and found cocaine in the pocket of a jacket in the car. Court relies on Chimel rationale to hold that the search incident to arrest exception applies to the passenger compartment of the driver’s car when the driver is lawfully arrested: Pursuant to Chimel, police may perform a search incident to arrest of the arrestee and the immediately surrounding grab area to remove any weapons the arrestee might seek to use in order to resist arrest or effect his escape and to prevent the concealment or destruction of evidence.  It thus follows that police may also examine the contents of any containers found within the passenger compartment, for if the compartment is within reach of the arrestee, so also will containers be within his reach.  Police likely relied on search incident to arrest/grab area exception instead of automobile exception because they were unsure whether they had probable cause and were more familiar with grab area exception.  
Dissent (Brennan, Marshall): Search incident to arrest exception created for officer safety, and this extends that too far. “When the arrest has been consummated and the arrestee safely taken into custody, the justifications underlying Chimel’s limited exception to the warrant requirement cease to apply: At that point there is no possibility that the arrestee could reach weapons or contraband.”
Thorton v. US (Rehnquist 2004): Officer noticed that Thorton was avoiding driving next to him.  Officer ran the plates and realized they belonged to a different car.  Meanwhile, car pulls into a parking lot.  Officer pulls in and sees suspect outside of the car, who appeared nervous.  Officer found narcotics on him (after asking), and he arrests him and searches the car.  Officers apply search incident to arrest instead of auto exception.  (Note: This is different than the automobile exception because the police didn’t have probable cause that contraband was in the car (which is required in the auto exception).  Instead, police fell back on the exception that allows them unfettered access to the passenger compartment incident to an arrest.)  Court holds that Belton rule applies to “recent occupants” of cars.
*Concurrence (Scalia): Re-evaluate the theory of these searches.  Rejects Chimel rationale as applied in this case because there’s no possible way someone cuffed and detained could grab for weapons or evidence.  Scalia offers his own rationale: “I would therefore limit Belton searches to cases where it is reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle.”
Dissent (Stevens, Souter): Follow Chimel: Let’s protect officers, but limit that to circumstances where D could really grab something.
Arizona v. Gant (plurality 2009) (backed away from Belton): After arresting Gant for driving without a license and placing him in the squad car, the police conduct a search of the passenger compartment of his car. The Court backs away from the per se Belton rule by holding that in the case of a recent occupant a search of the passenger compartment is only permissible where the arrestee is unsecure and within reach or where there is reason to believe that evidence of the crime of arrest will be found in the car (Stevens, writing for the plurality, adopts the Scalia concurrence from Thorton to gather a plurality).  Note the inconsistency in the fact that Stevens rejects the application of the Chimel theory in this case, but nonetheless adopts a theory (reasonable to believe evidence relevant to crime of arrest may be found in vehicle) that does not comport with Chimel.
Concurrence (Scalia): Would completely abandon the Chimel rationale in the auto context, but he goes along with plurality because he likes that approach better than dissent’s. Scalia’s standard would be reasonable belief, not probable cause.  Trying to distinguish from the automobile exception, which requires a heightened probable cause standard. Under CL, vehicle could be searched with reasonable belief that there was evidence of crime in vehicle.
Dissent (Alito): No good reason to move away from Belton.
3. Protective Sweeps [R/S]
a. Rule: While a search incident to arrest is confined to the grab area, a protective sweep allows for a more expansive search where the officer possesses a reasonable suspicion based on specific and articulable facts that would lead a reasonably prudent officer to believe that the area to be swept harbors an individual posing a danger to those on the scene.  (Buie).  Police may seize anything in plain view during the protective sweep. 
i. NB: Protective sweep ≠ search
ii. Rationale: Officer safety
iii. Scope: Police may only search places where someone could be hidden, and police must have reasonable suspicion that someone could be hiding anywhere they look. 
b. Cases
i. Maryland v. Buie: Buie and an accomplice executed an armed robbery, and Buie was in a red track suit.  Police get an arrest warrant, called to confirm Buie was at his house (hadn’t found the accomplice) and went to the house.  Once inside, police find him in the basement and yell at him to come up.  They then do a protective sweep and find a red track suit in the basement. Court holds that police can seize items in plain view and that there must be reasonable suspicion (NOT probable cause) to perform a protective sweep while an arrest is in progress.  
· Concurrence (Stevens): Court says all the officers need is reasonable suspicion.  Stevens doesn’t believe the officers had reasonable suspicion here, but he would still remand.
· Concurrence (Kennedy): Believes officers did have reasonable suspicion; would not remand.
4. Hot Pursuit [P/C]
a. Rule: Police may enter a home—including the home of a third party—in hot pursuit of a suspect where getting a warrant may allow for escape if the police have probable cause that the suspect has committed the crime and is in the home.  (Hayden). 
i. Hot pursuit is broader than search incident to arrest and protective sweeps because it allows more than a search of the grab area—it includes hot pursuit of the person and, when you find the person, a search for the evidence of the crime, as the exception is designed to prevent the destruction of evidence.
b. How Hot Does Pursuit Have to Be?
i. Balance police needs vs. privacy interests. Look at all the circumstances, including:
· What crime has D committed?

· How dangerous is D?

· How likely is it that D is still on the premises?

· Immediately after the crime?

ii. Cannot merely be a dangerous criminal; there must be hot pursuit or exigent circumstances (Payton).
iii. Only applies when there is not time to get a warrant.
Warden v. Hayden (1967): Hayden robbed $363 from a cab company.  Two cab drivers followed him to his residence, and one radioed in a description of Hayden and reported that he had entered a house on Cocoa Lane.  Mrs. Hayden let the police in and they searched the house (without a warrant—no time to get one because they’re literally chasing him).  They found weapons in the toilet, his clothes in the washing machine in the basement, and him pretending to be sleeping in the bedroom.  Court holds that neither the entry without warrant to search, nor the search for him without a warrant violated the 4A—can search without a warrant for suspect or evidence when in hot pursuit.  Protective sweep exception did not work here because police did not confine search to where people could be hiding.   
Payton v. New York (Stevens 1980): Payton suspected of murdering a gas-station manager.  After two days of investigation, NY police got evidence sufficient to establish probable cause to believe that Payton had committed the crime, and they went to his house to arrest him.  They saw lights on and heard noise, but there was no response to a knock.  They broke open the door and found nobody home, but they found a .30-caliber shell casing that they seized.  Court held that police must get a warrant for an arrest in a home unless there is hot pursuit or other exigent circumstances.  Police easity could have gotten an arrest or search warrant here.  Court rejects the claim that hot pursuit applies anytime someone is arrested, thereby limiting the exception.  
Dissent (White, Burger, Rehnquist): Argue that the majority misreads the history of the 4A.  Stevens read the 4A about protecting the privacy of the home, while the dissent says it was written to protect general warrants and searches of the whole town.  According to the dissent, the framers did not intend the 4A to prevent officers from breaking into a murderer’s house to arrest him.  Dissent also dislikes the term “exigent circumstances” because the standard is too vague and the majority gives no boundaries on the term.
5. Plain View & Plain Touch [P/C]
a. Plain View: Police may seize contraband or evidence of a crime that is in plain view.  (Coolidge).  
i. Elements:
· (1) Officers are lawfully present
· Warrant
· Invited in
· Hot pursuit
· (2) Contraband or the evidentiary nature must be “immediately apparent”
· “Not only must the item be in plain view; its incriminating character must also be immediately apparent.”  (Horton.)
· No express inadvertence requirement (Horton).
· (3) Cannot manipulate objects to ascertain evidentiary value.  (Hicks). 
ii. Rationales
· Once the officers have the lawful right to be where they are and see what they see, there is no reasonable expectation of privacy.
· Would be too burdensome to require a warrant for something in plain view.
b. Plain Touch: Plain touch exception exists, but the contraband must be immediately apparent and police may not manipulate the object.  (Dickerson).  Very hard standard to meet.
Coolidge v. New Hampshire (plurality 1971): Tradition dictates that under certain circumstances the police may seize evidence in plain view absent a warrant so long as the police have a prior justification for being where the evidence is found and the discovery is inadvertent.  Suggests inadvertence requirement, but plurality opinion so issue is left open.
Horton v. California (Stevens 1990): Police search a robbery suspect’s home with probable cause.  Police put in the affidavit that they wanted to search for the weapons, but the magistrate only includes the proceeds of the robbery.  Police find the weapons and seize them.  Issue: “Whether the warrantless seizure of evidence of crime in plain view is prohibited by the Fourth Amendment if the discovery of the evidence is not inadvertent.”  Court holds that inadvertence is not required, even if evidence could have been included in the warrant.  Scope of the search, however, is not expanded. 
Dissent (Brennan, Marshall): Inadvertence should be an element.  Whole purpose of warrant is to make sure the magistrate reviews the warrant and limits the scope.  Concerned that this could lead to pretextual searches.
Arizona v. Hicks (1987): Police enter Hicks’s apartment with a warrant because he shot a bullet through the floor into the apartment below.  Exigent circumstances.  Police saw stereo equipment and believed it might have been stolen. Police look underneath for the serial number.  Court holds that this was not in plain view.  Court holds police may not manipulate objects to ascertain evidentiary value; if police manipulate objects, they’re no longer in plain view.
Beware of clumsy police.
Minnesota v. Dickerson (White 1993) (plain touch): Two police officers were patrolling near an apartment complex notorious for being a “crack house.”  Dickerson turned around and walked away when he noticed the police.  Police followed him and patted him down.  The officer who patted him down claimed he felt a small lump that he claimed to recognize as crack cocaine in cellophane.  Court says that there is a “plain touch” exception, but it does not believe that this was plain touch because the officer had to manipulate it significantly.  Guidelines: Contraband’s nature must be immediately apparent, and officer cannot manipulate the object. 
6. Automobile Searches [P/C contraband in auto]
a. Rule: If police have probable cause believe there is contraband or evidence of a crime in the vehicle, then police may search the entire car without a warrant, including the trunk. (Carroll).
i. Historical Development: Exception developed in 1925 in Carroll v. US when cars were relatively new.  Dealt with the issue of what to do with a movable location.  As caselaw progressed, however, the doctrine became unhooked from its theoretical moorings.  Now the rule says that once there’s contraband in the car—no matter how it got there or where it is—the police can search the whole car, including the trunk and passengers’ property.
ii. Rationales
· Lesser Expectation of Privacy: Cars are heavily regulated, travel on public roads, and allow for significant passenger visibility.  
· Mobility Makes Warrants Unreasonable: If police had to get a warrant to search a car, it likely will have moved by the time the warrant is acquired. 
iii. Automobiles Subject to Exception

· Motor homes (Carney)
· Autos that are no longer mobile (Maroney) (even if auto has been taken to police station)
· Parked cars (except Coolidge)
b. Scope of Permissible Search
i. Extends beyond the scope authorized by the search incident to arrest exception as applied to autos
ii. Containers
· Court Split: Courts originally split over the issue whether probable cause for container extends to entire car once container enters the car: 
· Chadwick (1977): Need to get warrant for footlocker.  Police followed suspect, who was carrying a footlocker that was leaking powder, to his car, then searched the whole car.  Police claimed auto exception.  Court said it was improper to bootstrap the probable cause for searching the footlocker onto probable cause to search the car; instead, they should have seized the footlocker and gotten a warrant for the rest. 

&

· Arkansas v. Sanders (1979): If probable cause exists for the container in the car, must get a warrant.  Police saw someone with a suitcase get into a taxi.  Police had probable cause for the container, but police tried to use the auto exception to permit a search of the car, as well. 

vs.

· Ross (1982): If there’s probable cause to search the car, police don’t need a warrant to open a bag found in the car.  Police had probable cause that Ross had marijuana in a bag in his car.  Based on the precedent, police should have gotten a warrant; however, Court allowed search without.
· Resolution and Rule: As long as there’s probable cause that there is contraband in the car—even if it’s related to what is in a particular container—then police can search the entire car, including the container.  (Factually similar to Chadwick and Sanders, but Court holds that warrant not required.)
iii. Passengers’ Property

· Rule: If there is probable cause to search the car, then the passenger’s property within the car may also be searched. (Houghton).
· Implication: Not only the driver, but also everyone else in the car has a lowered expectation of privacy.
California v. Carney (Burger 1985) (mobile homes): Youth entered a motor home with Carney and obtained marijuana in exchange for sexual acts. Agents requested that the youth return to the motor home and knock on the door; when Carney stepped out, the agents identified themselves as law enforcement, and one entered the motor home—without a warrant or consent—and discovered marijuana, bags, and a scale.  Trial court denied suppression motion, which was upheld by the Court of Appeal; the CA Supreme Court overturned.  Issue is whether auto exception applies to mobile homes.  Court holds it does under a twofold rationale: (1) element of mobility and (2) expectation of privacy is significantly less than that attached to home or office, as public is aware that it is accorded less privacy in autos because of compelling governmental need for regulation.
Chambers v. Maroney (White 1970) (immobile autos): Maroney arrested and his car was impounded.  Court holds exception applies under the policy rationale that it does not make sense to force officer to search a car outside of the safety of the station.  Harlan’s dissent points out that this does not make sense because the exception has been too far removed from its rationales.
California v. Acevedo (Blackmun 1991): Agent in Hawaii intercepted a package of marijuana to be sent to Santa Ana.  Agent mailed the package to an officer in Santa Ana, who took the package to the FedEx office and followed the person who picked it up.  Police observed Acevedo enter the recipient’s apartment and leave after 10 minutes carrying a bag that looked full.  Police in a marked car pulled him over and found marijuana in the bag he had put in the trunk.  Issue was whether 4A required police to obtain a warrant to open the bag in a movable vehicle simply because they lacked probable cause to enter the car.  Court held 4A does not compel separate treatment for an auto search that extends only to a contained within the vehicle.  As long as there’s probable cause that there is contraband in the car—even if it’s related to what is in a particular container—then police can search the entire car, including the container.  Rationale: That drugs are in a container in the car does not change the essence of the auto exception.  Court further claims that if it said the police had to get a warrant to search the car to get to the bag, then the police would search the entire car and then search the bag last; under this rule, though, police will only look into the container.
Wyoming v. Houghton (Scalia 1999): Two girls and one guy get pulled over for speeding and for driving with a faulty brake light.  Police see a syringe in one of the passenger’s shirt pockets.  Court holds that once there is probable cause for the officers to believe that there is contraband in the car, they can search everything in the car (if they have to start slashing things open, however, police should get a warrant).
Dissent (Stevens): Precedent says otherwise—“In the only automobile case confronting the search of a passenger defendant—United States v. Di Re—the Court held that the exception to the warrant requirement did not apply.”
7. Inventory Searches [No P/C—not a search]
a. Rule: An inventory “search” is constitutionally permissible under the 4A as long as routine and pursuant to a policy, as inventory searches are not technically searches for evidence; rather, inventory searches are a community caretaking function to ensure goods are not stolen from the car.  (Opperman).
i. Note: Routine policy is what keeps inventory searches from being searches for evidence.
ii. Scope
· Extends to booking inventory searches of persons as long as routine and pursuant to procedure.  (Lafayette).
· Would not extend to vacuuming floor to find drugs.
b. Cases
i. South Dakota v. Opperman (Burger 1976): Police find marijuana during routine inventory search of car impounded for parking in restricted zone.  Opperman charged with possession.  Court holds that routine inventory searches are not unreasonable under 4A so long as they are pursuant to policy and routine. Rational is to protect police against claims or disputes over lost property, protect police from potential danger, and to safeguard property. 
ii. Illinois v. Lafayette (Burger 1983): Lafayette arrested for disturbing the peace.  At prison he had a shoulder bag, and officers found amphetamines in a cigarette box.  Issue is whether, at the time an arrested person arrives at a police station, the police may, without obtaining a warrant, search a shoulder bag carried by that person.  Court holds inventory searches of persons are permissible if pursuant to routine procedure.  Rationale: Could be bringing dangerous weapons into prison.  NB: This could also be considered a search incident to arrest.
c. Policy Consideration: Should a cell phone be allowed as a search incident to arrest or an inventory search?
i. CA Supreme Court has said that this is allowed.  
· Analogized cell phones to containers: This is a search incident to arrest, so police can search containers; cell phones are containers; thus, search of phone is OK.
· Levenson would want a more sophisticated argument, i.e., “Should distinguish between types of containers because not all containers are alike”
ii. Other exception apply?
8. Administrative Searches [No P/C]

a. Rule
b. Cases

9. Consent Searches [No Suspicion]

a. Rule: Consent searches are per se reasonable under the 4A if the prosecution can meet its burden of demonstrating that D’s consent was voluntarily given under the totality of the circumstances, as judged by a subjective standard.  (Schneckloth).  Knowledge of the right to consent is not required, and lack of knowledge of the right to consent is just one factor of many to be considered.
i. Consent vs. Waiver: “Consent” is not the same as “waiver” because to waive a right, D must knew that he has a right to waive it.
ii. Subjective Standard: This is not a question of whether a reasonable person in the same situation would have consented, but rather whether the specific D at issue is credible in his assertion that he did not consent.
b. Totality of the Circumstances Factors
i. Told right to refuse? (not req’d)
ii. Time of day
iii. Location;  In custody?
iv. Show gun?
v. Tone of voice?
vi. Held incommunicado?
vii. How invasive search?
viii. Age and gender of suspect
ix. Impairment?  Intoxicated?  Intelligence?
x. Language barrier?
xi. Number of requests?
xii. Prior arrests and knowledge
xiii. Reluctance of suspect
c. Scope of Consent Search
i. Reasonableness Test: What would a reasonable person understand the scope of the consent to be?
· Florida v. Jimeno: Includes containers.
· People v. Cantor: Unscrewing a panel of a wooden record cleaner went beyond the scope of a “quick search”
ii. Burden is on the citizen to limit the scope of the search, and it is very difficult to withdraw consent once officers are in the middle of the search.
d. Who Can Consent?
i. Suspect
ii. Third Party Consent

· Actual Authority: “I was told you might be coming, and my roommate expressly told me you could search.”
· Apparent Authority: Someone pretends to be your roommate and gives consent.  As long as a reasonable officer would believe this person has authority, there is apparent authority.

· Co-occupants: Co-occupants generally can give consent, but cannot when the other co-occupant is physically present and objects (Randolph).

Schneckloth v. Bustamonte (Stewart 1973) (voluntariness): Officer stopped a car for having a burned out headlight and license plate light.  Six people in the car.  Defendant says, “Go ahead” when asked for consent to search the car.  Issue is what the prosecution must prove to demonstrate that a consent was “voluntarily” given.  Bustamonte argues his consent couldn’t have been voluntary if he didn’t know he could say no.  The Court holds that the prosecution has the burden of demonstrating that the consent was voluntary via the totality of the circumstances.  According to the majority, knowledge of the right to refuse is just one factor; it is not required.  Court rejects that knowledge of the right must be shown because it would be too hard for prosecutors to prove.  Distinguishes Miranda on the grounds that people are much more vulnerable in the applicable situations.
Dissent: “I would have thought the capacity to choose necessarily depended upon knowledge that there was a choice to be made.”

US v. Drayton (2002) (applying the factors): Police enter a bus for a routine drug search.  Officers walk up and down the aisles checking people and they notice that defendant had heavy clothes on on a hot day.  Police ask to search, he says, “Sure,” and officers find drugs in his pants.  Police later claim that anyone could have left the bus or declined to cooperate without argument, but they did not advise those on the bus of that fact.  Totality of the circumstances here included police presence on the bus, no show of weapons, fact that passengers were free to leave (although they were not told), atmosphere not inherently coercive, and no coercive tone in officer’s voice.
Georgia v. Randolph (Souter 2006) (3d party consent): Wife calls re: a domestic disturbance.  Police come and she claims he was a cocaine user.  He rebuts that she was a drug user.  Police ask for consent to enter and he refuses vehemently, but she gives consent.  Court holds that co-occupants can generally give consent, but not where the co-occupant is physically present and objects.  Majority premises opinion on social expectations: A guest would not feel welcome if one person said the guest could come in and the other said the guest could not.

Dissent (Roberts): This result will have arbitrary results because it depends on whether cohabitant is present.  Cohabitants must now assume the risk that the other cohabitant will give free consent for people to enter.  Notes a particular concern about abuse victims, as where police ask to search and victim says yes but abuser says no.
10. Special Needs Searches [No P/C]

a. Generally: Special needs searches present governmental health and safety concerns that must be balanced in each case by the scope of individual intrusion.  For each type of special needs search, the primary purpose must be some form of public safety, not criminal investigation, and the government interest must outweigh the intrusion.  No probable cause is required for any special needs search.
b. Border Crossings
i. Routine Border Searches:  No suspicion is required for routine searches of items entering the US (Flores-Montano)
· Rationale: Government’s interest in preventing the entry of unwanted persons and effects is at its zenith at the international border; thus, searches made at the border are reasonable simply by virtue of the fact that they occur at the border.
· Routine Searches Include: 
· Removing Gas Tank (Florez-Montanto)

· Removing Door Panels (Hernandez)

· Slashing Spare Tire (Cortez-Rocha)

· Computers (as long as not damaged) (Arnold)
ii. Non-Routine Border Searches:  Non-routine searches require reasonable and particularized suspicion for suspecting a particular person  (Montoya-Hernandez)
· Non-Routine Searches Include
· X-rays
· Body cavity searches
· Strip searches
iii. Routine vs. Non Routine?  

· Balancing Test: Weigh government interest in securing borders with degree of intrusion of D’s privacy.

· Factors:
· Length of delay
· Amount of intrusion (Montoya-Hernandez)
· Person vs. things
· Destruction of property (but see Cortez-Rocha)
· Frequency of particular type of inspection
iv. Borders Include:

· Physical Border

· Fixed Checkpoints

· International Mail (Ramsey) (reasonable suspicion)
· Airport Customs
US v. Flores-Montanto (Rehnquist 2004): Defendant’s car was taken to a secondary inspection location as he attempted to cross the border into Southern California.  There, a customs officer tapped the gas tank and noted that it sounded solid.  He called a mechanic to come out, who arrived in about 30 minutes and found 37 kilos of marijuana in the gas tank after removing it, which took about 20 minutes.  Routine secondary searches are permitted without suspicion; no reason needed to send you to secondary search area.  Subjective intent does not matter.  Court balancing government interests (at its zenith at the border) against privacy interests.
US v. Herndandez (9th Cir. 2004): Issue was whether removing the panels from the car door was “routine.”  Court says that there was no permanent damage, so this is routine.  Court also cites the Cortez-Rocha case, where the Ninth Circuit held that slashing a spare tire was OK because it wasn’t essential to the operation of the car.
US v. Ramsey (Rehnquist 1977): Ramsey and an accomplice were involved in a heroin trafficking scheme whereby two suppliers in Thailand mailed them heroin in standard envelopes to be distributed in DC.  Several of these envelopes were inspected by an inspector in US customs in NY on the basis that they were unusually bulky.  Court holds constitutional a statute allowing mail searches on reasonable cause.  Border search rationale applies to international mail—Court doesn’t want people to sidestep border inspection rule by mailing contraband.
Dissent: Not all border searches should be treated equal.  Opens the door too wide.
US v. Montoya-Hernandez (Rehnquist 1985): Hernandez was detained by customs upon her arrival at LAX from Bogota.  She was found to be smuggling 88 cocaine-filled balloons in her alimentary canal.  Issue is whether people crossing the border can be detained based on reasonable suspicion to ascertain whether they are trying to smuggle drugs in their body cavities.  Court holds that while suspicion is not required to take D to secondary inspection, police do need reasonable suspicion to conduct a more invasive search.  Getting the warrant for such a search requires articulating a particularized and objective basis for suspecting the particular person.
Dissent: There should be reasonable suspicion not just for intrusive inspections (e.g., x-ray), but also where person is held incommunicado for extended periods of time.  Further, should have probable cause for more intrusive inspections, not just reasonable suspicion.
US v. Arnold (9th Cir. 2008): Upon return to LAX from a vacation in the Philippines, Arnold was selected for secondary questioning and his baggage was searched.  CBP agents booted up his computer and found what they believed to be child pornography.  Ninth Circuit holds that reasonable suspicion is not needed for customs officials to search a laptop or other personal electronic storage devices at the border.  Court rejects Arnold’s argument that his computer was more like his mind or house than his car or other container.  So long as computer is not destroyed, the search is routine.
c. Roadblocks & Checkpoints
i. Rule: Police must have a reasonable suspicion for conducting roadblocks/checkpoints where the primary purpose—does not have to be sole purpose—is law enforcement (Edmond), but no suspicion is required when the primary purpose is public safety (Sitz).  Analysis:
· Step 1: Identify the Public Purpose

· Step 2: Balance Government Interest and Private Interest (intrusiveness, etc)

ii. Constitutional?

· Search for aliens  [Martinez-Fuerte]
Yes (Public safety)

· DUI Sobriety stops   [Sitz]

Yes (Public safety)

· Drug interdiction [Edmond]

No (Criminal investigation)

· Discover Witnesses   [Lidster]

Yes (Public safety)

· Terrorist stops


Likely Yes

· Child abductions/Exigency

Likely Yes

Michigan Dept. of State Police v. Sitz (Rehnquist 1990) (sobriety checkpoint): Suspicionless sobriety checkpoint is permissible, and the government’s primary purpose is promoting public safety through preventing drunk driving.  Michigan police set up sobriety checkpoints for about 75 minutes.  Average delay is about 25 seconds.  Passengers are smelled for alcohol detection; if alcohol is detected, pulled over for secondary inspection.  This is a civil injunctive relief suit.  Issue is whether the seizures (stopping the cars) are reasonable. Court holds that it is where the purpose of the checkpoint is for safety, not crime detection.  Court balances government interest (government has a huge public safety interest) against intrusion (intrusion only 25 seconds).
Dissent: Agrees that to find reasonableness you have to balance government interest against intrusion, but believes that the majority got the balancing wrong.  Says the Court overvalued the police/government interest, and the government isn’t doing a very good job because they’re only catching .3% of those stopped.
City of Indianapolis v. Edmond (O’Connor 2000) (drug checkpoint): Suspicionless roadblock set up to search cars for the presence of illegal drugs violates the 4th Amend. Officers conduct an open-view inspection of the car and walk dogs around the car.  Cars stopped for less than 5 minutes.  Court holds this unconstitutional, as the primary purpose was not to promote public safety but to uncover evidence of ordinary criminal wrongdoing (police here were not attempting to detect whether those stopped were under the influence of drugs, but only checking for presence of drugs; checking whether under the influence would have been OK.  Leaves open the possibility of other situations where suspicion would not be required.
Dissent: What about Whren?

Illinois v. Lidster (Breyer 2004) (witness checkpoint): Roadblock set up to stop cars for 10–15 seconds to hand out flyers and seek information regarding a fatal hit and run in the area that occurred a week earlier. The Court holds that this roadblock is permissible given that the primary purpose of the roadblock is to find witnesses and not to catch the criminal.
Variation/HYPO: What if a child is abducted and police stop cars to ask to see if they’ve seen the missing kid?

One argument is that this is an impermissible search for the abductor or for evidence to bring a criminal case

Better argument is likely that the purpose of the search is to find and rescue the missing child
d. Probation and Parole Searches

i. Generally: Probation and parole searches are special needs searches because of the government’s safety interest in preventing recidivism and its interest in promoting rehabilitation.  Officers must know the individual is on parole or probation before the probation/parole exception applies.

ii. Probation Searches: For probationer purposes, reasonable suspicion is sufficient to justify a warrantless search (Knights), although Samson may lessen this standard.
iii. Parole Searches: No suspicion is required to search parolees, but officer must know the parolee is on parole—parolee searches are always reasonable.  (Samson).
US v. Knights (Rehnquist 2001): Knights was on probation for a drug offense.  Terms of probation included that he would submit his person, property, place of residence, vehicle, and/or personal effects to search at any time, with or without a search warrant or reasonable cause by any probation officer or law enforcement officer.  What takes this out of a mere consent situation is that Knights argues he was only subject to search for reasons relating to his probation.  Police find strong evidence that Knight had vandalized a utility co, and an officer conducts a warrantless search (even though they probably could have gotten a warrant).  Trial court found reasonable suspicion but suppressed the evidence because the search was investigatory rather than related to probationary purposes.  Ninth Circuit affirms, SC reverses.  Court says that police did not need a warrant with probable cause, regardless of whether search was limited to probationary purposes; for probationary purposes, reasonable suspicion is sufficient for a warrantless search.  Court balanced government’s interest in protecting society and promoting rehabilitation over probationer’s privacy interest, which is necessarily curtailed. NB: After Samson, the standard may be even lower—Court may not even require reasonable suspicion.

Samson v. California (Thomas 2006): Samson was on parole following a conviction for being a felon in possession of a firearm.  Officer saw Samson on the street and knew he was on parole.  He asked whether Samson had a warrant out for his arrest, and Samson said no.  Officer confirms that there was no warrant, but subjects Samson to a search anyway and found meth in his cigarette box.  This case was designed to address the question left open in Knights: Is suspicion required at all? Court holds that it is always permissible to search a parolee (i.e., not suspicion needed at all).  Court balances government’s need to supervise parolees with D’s little privacy rights.

Dissent: Should add more to the privacy interest of the balance if you want these people to become responsible members of society. Also, it’s only been 5 years since Knights, and majority has already discarded reasonable suspicion requirement.
e. Administrative Searches
i. Generally: Administrative searches occur when an administrative authority shows up to check for compliance with public safety codes.  This is a government search subject to the 4A, but there is a government interest in public safety that must be weighed against the individual’s privacy interest.
· NB: Administrative searches give the government the right to be where they are, and once they’re there, other exceptions (e.g., plain view exception) kick in. 
ii. Administrative Searches of Individuals: The government does not need traditional probable cause for administrative searches as long as the search is pursuant to a reasonable administrative scheme.  (Camara).
· Court never says an administrative warrant is necessary; it just says there must be a regulatory scheme in place that sets forth the government interest and how the searches will be perform.  Must be clear parameters.
iii. Administrative Searches of Closely Regulated Businesses (Burger)
· Rule: The government does not need probable cause to search closely regulated businesses, even where the purpose of the search is to detect criminal activity, so long as the following requirements are met:
· (1) Substantial Government Interest: Must be a substantial government interest that informs the regulatory scheme pursuant to which the investigation is made.
· (2) Inspection Necessary: Inspection must be necessary to further the regulatory scheme.
· (3) Adequate Statutory Scheme: Statute’s inspection program, in terms of the certainty and regularity of its application, must provide a constitutionally adequate substitute for a warrant, which necessarily requires:
· (a) Notice: Must provide notice that search is made pursuant to law and has a properly defined scope
· (b) Limitation of Discretion: Must limit discretion of inspecting officers.
· Closely Regulated Businesses: Pawn shops, pharmacies, liquor stores, gun shops, etc.  Very broad.
Camara v. Municipal Court (White 1967): Health inspector comes to an apartment and is informed that the bottom tenant is using the property for residential purposes contrary to the building permit.  Defendant objects and is arrested for refusing to consent to a municipal health search. Court is adamant that the 4A applies to administrative searches, but that this is only the beginning of the Court’s inquiry; end of the inquiry is the level of suspicion required.  Court says government does not need traditional probable cause for administrative searches; a reasonable administrative scheme is sufficient.  In lieu of probable cause, there must be a regulatory scheme in place describing need for searches, government interest, how search will be performed, etc.  All government must do is comply with scheme to perform these searches.  Do not necessarily need an administrative warrant.
New York v. Burger (Blackmun 1987): Administrative search of a chop shop (a commercial business).  Officers make an inspection visit, run the VIN numbers of various cars and parts, and discover that several of the cars were stolen.  Court: This search complies with the 4A.  No need for probable cause even though purpose of search was to detect criminal activity because search was of a closely regulated business.  A regulatory scheme for closely regulated businesses requires a substantial gov’t interest, necessity of inspection, and an adequate statutory scheme that provides for notice and limitation of government discretion.
Dissent: If the closely regulated industry standard is applied here, it could be applied to every business. The limit on the officers’ discretion is not sufficient.
f. Drug Testing

i. Generally: Drug tests are a type of special needs search where purpose of the search is to protect health and safety but not to find evidence of a crime.  Applies to government employment, public schools, and public hospitals.  Cases started appearing in the 1980s as a result of the war on drugs.  While Scalia, Thomas, and Rehnquist contend that the 4A would not apply because urine tests only detect presence or absence of contraband and people discard their urine, these searches do trigger the 4A.  Balance government safety interest against invasion of individual’s privacy interest.
· Government Employees: Look for special need (Skinner, Von Raab)

· Politicians: No need (Chandler)
· Students: See below—no suspicion for random drug testing, reasonable suspicion to search belongings, and probable cause to suspect dangerous drug for strip search
· Hospitals: Not permitted where primary purpose is law enforcement (Ferguson) (may perform mandatory drug testing but may not turn results over to police)
ii. School Drug Searches
· Rule: Balance the government interest against the student’s reduced expectation of privacy.

· Belongings (e.g., backpack): Reasonable suspicion (TLO)
· Random Drug Testing: No suspicion (Veronia) (Earls)
· Strip Searches: Probable cause or reasonable suspicion of a dangerous drug; more than a reasonable suspicion that student has Ibuprofen (Redding)

· Why Random? Identifying people
Skinner v. Railway (1989) (railway workers): Drug testing of railway workers (covered under federal regulations) upheld as a special needs, the special need being ensuring the safety of the traveling public—government does not want RR engineers operating trans under the influence.  Court says individuals’ privacy interest is diminished because everyone is subject to the testing, although this is a weak argument.
National Treasure v. Von Raab (1989) (customs employees): Court upheld US Customs Service program requiring drug testing through urinalysis for customs workers upon their transfer or promotion to positions having direct involvement in drug interdiction or requiring the carrying of firearms.  Court struck down the requirement as applied to those who would be handling classified documents.  Government interest was making sure those using guns and searching for drugs weren’t stoned.
Chandler v. Miller (1997) (politicians): Court struck down a GA statute requiring that candidates for state office pass a drug test.  The law required that candidates for office submit to drug testing within 30 days of qualifying for nomination or election, and a candidate who refused or tested positive for illegal drugs could not be placed on the ballot.  Court: This “did not fit within the closely guarded category of constitutionally permissible suspicionless searches.”  No evidence of a drug problem among elected officials, so not enough of a need to outweigh privacy interests.  No high-risk or safety-sensitive tasks.
New Jersey v. TLO (1985) (search of student belongings): This case set forth the groundwork for drug testing cases, even though it didn’t involve drug testing.  Issue was only what level of suspicion is required to search a student’s belongings.  Court holds that school officials could search a student’s purse based on reasonable suspicion; there does not need to be a warrant or probable cause.  Court: “The 4A is applicable to the activities of civil as well as criminal authorities.”  Balance: Government need is important custodial interest, while students have a lowered expectation of privacy at school.  Rule: Reasonable suspicion, not probable cause, is required for an ordinary search.
Vernonia School District v. Acton (1995) (random drug testing of student athletes): Respondent was denied permission to play football given his parents refusal to sign a consent form to allow for drug testing. The school was dealing with a pervasive drug culture that was lead by the athletes. The drug use had also led to increased sports related injuries, which opened the school to liability. Pursuant to the random testing policy, 10 percent of student athletes were randomly chosen to be tested. The drug testing procedure involved a same sex monitor who stood behind the male students and in the case of females listened outside the stall. Multiple positive tests result in prohibition of participating in athletics but no criminal sanctions (results not sent to police). The Court held that the nature of the privacy interest is minimal given the reasons announced in TLO, and the privacy interest is even lower in the case of athletes who are forced to change in locker rooms, subject to physicals, etc. The intrusion is not great given the random nature of testing. The government’s interest is substantial given the pervasive drug culture developing at the school and need to prevent injury. Given that the athletes are role models it is most important to subject them to drug testing.  Court refuses to adopt a least restrictive means approach.
Board of Education v. Earls (Thomas 2002) (extracurriculars): Extends suspicionless random drug testing of students from sports to all extracurricular activities.  Those subjected to drug testing include the Academic Team, Future Farmers of America, the Future Homemakers of America, band, choir, etc. Here, unlike Acton there, was not a record indicating perverse drug use. The Court focuses on the risk of drugs and minimizes the expectation of privacy given that they allowed drug testing in Acton. After drug testing was allowed in Acton there is no longer a reasonable expectation of privacy. If you object to drug testing you have the option of not partaking in extra curricular activities.
Concurrence (Breyer): Emphasizes that the majority opinion does not allow schools to subject all students to testing, therefore allowing an individual to avoid testing by opting out of certain activities

Dissent: The same issues do not arise here as did in Acton, namely increased risk of sports related injuries. The particular testing program upheld today is not reasonable; it is capricious, even perverse: Petitioners’ policy targets testing a student population least likely to be at risk from illicit drugs and their damaging effects. Wrong lessons to teach students
Redding v. Safford School District (2009) (school strip search): Thirteen-year-old strip searched after a planner containing Ibuprofen reported to be hers.  Administration searches her backpack and outer clothes, after which she’s taken to nurse’s office where she was require to lift her bra and the elastic of her underwear.  Court holds this is insufficient suspicion to justify the level of intrusion.  The search as actually conducted must be reasonably related in scope to the circumstances that justified the interference in the first place and not excessively intrusive in light of the age and sex of the student and the nature of the infraction.  Enough suspicion for the search of the backpack, but not the strip search.
Ferguson v. City of Charleston (2001) (hospitals): Drug screens performed on maternity patients who were suspected of using cocaine at a state hospital. The samples were sent to the police for prosecution. The Court holds that the search was not reasonable as this is not a special needs exception. The primary purpose of this drug testing was to generate evidence for law enforcement purposes; (but could always argue that primary purpose was something else); not considered a special need.  As such, testing of pregnant women is unconstitutional.
Dissent: Not a search (that which is given consensually to the police is not a search) and it does not fit within the special needs doctrine.  Primary purpose was not for criminal investigation but to facilitate treatment.
g. Exigent Circumstances

i. Rule: Exigent circumstances exist and a warrant is not required where the police reasonable believe—based on the totality of the circumstances—that their actions are necessary to protect life and property or preserve evidence.
· Must be in immediate or continuous pursuit of the petitioner from the scene of the crime (hot pursuit) in order to protect others or preserve evidence (other than blood-alcohol), OR

· Look to seriousness of crime (Welsh)

· To protect lives an property
· Exigent circumstances applies when there is a serious threat to officer safety or others (Brigham City)

· Officer’s actual motivation irrelevant (Brigham City)

Welsh v. Wisconsin (Brennan 1984) (hot pursuit): Welsh driving erratically and followed by another driver who sees him stop in a field—apparently intoxicated—and drive home.  Police run registration and go to his house where his stepdaughter answers and police go in and arrest Welsh without a warrant.  Court held this was not hot pursuit and was not enough for exigency; police’s only basis for entering the home was to preserve blood-alcohol level for a non-jailable offense.  Exigent circumstances exist only where the police act to preserve life and property, especially in the case of a home.  Must be immediately after the crime.  Must be to protect others (continuing threat) or to preserve evidence.  Look to seriousness of crime as a factor.
Mincey: Court rejected a blanket exception to the warrant requirement for all murder scenes.
Brigham City v. Stuart (Roberts 2006) (exigent circumstances): Police respond to a disturbance (party) at a house and see four adults seemingly assaulting a teen.  Police entered the home without a warrant after knocking and announcing.  Court holds actions were reasonable.  Exigent circumstances apply when there is a serious threat to safety of officers or others, and officer’s actual motivation is irrelevant.  Police do not have to be correct in their assertion, it just has to be reasonable.
Michigan v. Fisher (2009): Police respond to a disturbance and find a truck smashed in the driveway with blood on it.  Police see Fisher screaming and throwing things inside, and they ask to come in, but he says to get a warrant.  Police enter anyway and Fisher points a gun at them. Court reaffirms Brigham City and applies it to a berserk neighbor.
h. Community Caretaking

i. Definition: A search not designed to uncover evidence of criminal activity.

ii. Rule: If police are partaking in an activity unrelated to searching for evidence and discovering incriminating evidence, then the 4A does not apply.  For the exception to apply it must be clear that officers had an objectively reasonable belief that their assistance was necessary.  Does not require probable cause.
People v. Madrid: Respondent walks to a passenger seat as though he is intoxicated.  Police stop the car to check on respondent’s wellbeing.  Court holds that this is taking the caretaking exception too far.  While it is sometimes appropriate to enter a cart o help an individual, under the present circumstances this was inappropriate because it was the passenger, not the driver; he did not appear distressed; and he was already being assisted by the driver.
Cady v. Dombrowski: Police enter a residence in shambles to ensure nobody is hurt inside.  Similar to special needs, as police are interested in community safety
People v. Ray: Injured persons.
III. Fourth Amendment: Seizures

A. Was There a Seizure/Arrest?
1. Standard: A seizure occurs when, under the circumstances, a reasonable person would not feel free to leave.  (Mendenhall).  A consensual encounter is not a seizure.  (Id.)  A seizure requires more than a temporary stop.
a. Circumstances Include:

i. Show of Force

ii. Length of Detention

iii. Handcuffs
b. NB: The “reasonable person” is the Supreme Court Justice writing the opinion. 

c. Handcuffs: While handcuffs always amount to a seizure, handcuffs are not required to effect a seizure. 

d. Effect of a Seizure/Arrest

i. Begins the judicial process

ii. Triggers the right to a search incident to arrest

e. US v. Mendenhall (Stewart 1980): Mendenhall arrived in Detroit by plane from Los Angeles.  As she got off the plane, she was observed by two DEA agents, and they believed her conduct was characteristic of someone carrying narcotics.  Upon questioning, police find out that her boarding pass did not match her ID.  Police return her ticket and license to her and asked her if she would accompany them to the DEA office for further questions, which she did.  She then consented to a search, and the police found drugs.  Court says the test for whether there was a seizure depends on whether a reasonable person would feel free to leave under the totality of the circumstances.  Court holds that a reasonable person would have felt free to leave here, and a consensual encounter is not a seizure.  Court takes the view that anybody can tell the police that they want to go.  That Court didn’t consider Mendenhall’s actual situation (education, race) indicates that the reasonable person standard is an objective one.
2. Arrest Warrant Requirement

a. Arrests in Public:  No warrant is required for arrests in public.  (Watson).  Applies to: 

i. Felonies or misdemeanors witnessed by officers.

ii. Felonies where officers know of probable cause (probable cause can come from anywhere, including hearsay)

b. Arrests in Home: Requires a warrant or exigent circumstances.

c. Case

i. US v. Watson (White 1976): Postal inspector got a tip that a stolen credit card ring was going on.  Officers set up a sting where informant would meet with Watson at a restaurant and give a signal if W had additional stolen cards.  Signal given and the arrested Watson, removed him from the restaurant, and searched his car, finding more stolen cards.  Officers did not have an arrest warrant, but they had probable cause.  Court holds that no warrant is required for arrests in public.  Here, there was probable cause to believe Watson had violated the law, so he could be arrested without a warrant.  Holding premised on common law tradition, which had always allowed for an arrest absent a warrant where probable cause existed.
· Dissent: Majority misreads common law.  At common law, officers could only arrest without a warrant where there were exigent circumstances; Framers never meant to create an exception for ordinary arrests without a warrant.  Also, on balance, government need was not great here compared to intrusion on privacy interest.
3. Application
a. Not A Seizure

i. Airports 

· Mendenhall (no seizure): Police returned ID and boarding pass.
· Florida v. Royer (seizure): Court held that taking a suspect form the public area of an airport into a small room constituted an arrest.  Key here was that the officers did not give suspect’s ID back.
ii. Factory Sweeps: Police enter and question individuals working regarding citizenship.  Not a seizure because Court would find subjects free to leave.
iii. Street Encounters: Street encounters usually considered consensual encounters.
iv. Bus Sweeps (Drayton)
v. Police Chases (Hodari)

· Rule: The mere showing of force is not enough to constitute a seizure; rather, there must be some type of physical restraint to amount to a seizure.
· California v. Hodari D. (Scalia 1991): Police in an unmarked car saw four or five youths surrounding a red car.  When they saw the police approach, they all fled.  Just before he was apprehended, Hodari tossed away what appeared to be a small rock.  Issue was whether, with respect to a show of authority as with respect to application of physical force, a seizure occurs even though the subject does not yield.  If seizure occurred when police started chasing, they would have had to articulate reasonable suspicion for the seizure; if seizure was when officers actually apprehended Hodari, then drugs were abandoned prior to seizure and lawfully recovered by police Court held that police chase did not constitute a seizure, as there must have been some type of physical restraint to amount to a seizure.
b. Seizure
i. Automobile Passengers (Brendlin)
· Rule: Automobile passengers are seized with the driver.
 
· NB: This gives both the driver and the passenger standing to sue for improper seizure of the car. 

· Brendlin v. California (2007): Police stopped a car with the Brendlin brothers in it, who were known for always being in trouble.   Gov’t argued no seizure because passenger could just walk away.  Court: “When a police officer makes a traffic stop, the driver of the car is seized within the meaning of the Fourth Amendment.  The question in this case is whether the same is true of a passenger.  We hold that a passenger is seized as well and so may challenge the constitutionality of the stop.” NB: Only those people whose rights have been violated can bring a motion to suppress.  Thus, if the car is stopped and the police find drugs on you, then you have to have standing to bring a motion to suppress.  If your rights haven’t been violated (here, had there been no seizure), then you can’t bring a motion to suppress.
B. What Kind of Seizure Was It?
1. Arrest [P/C]
a. Definition: Long-time detention where an objectively reasonable person would not feel free to leave.  Begins the judicial process.  Handcuffs not required.  More than a temporary stop.  Triggers the right to search. 
b. Level of Suspicion: Probable Cause

c. How Much Force For Arrest?

i. Rule: The amount of force permissible to effect an arrest is determined by a reasonableness standard based on the totality of the circumstances (Graham v. Connor). 

ii. Totality of the Circumstances. Factors include:

· Severity of the Crime

· Threat to Officers or Others

· Resistance

d. What Kind of Crimes Can Police Arrest For?

i. Rule: Police can arrest for a misdemeanor or a felony as long as there is probable cause than an offense has been committed.  Arrests can be for a minor offense (Atwater) and for offenses for which the relevant state law does not authorize an arrest (Moore).  Subjective intent of the officer is irrelevant.
ii. Atwater v. City of Lago Vista (Souter 2001): Atwater is arrested for driving without a seatbelt—a minor traffic violation not punishable by any jail time. Kids weren’t wearing their seatbelts, either.  A friend came to get the kids, and Atwater was jailed.  Issue whether police could arrest Atwater for an offense carrying no jail time.  Court holds that if “an officer has probable cause to believe that an individual has committed even a very minor criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender.”  Doesn’t matter if the offense is only punishable by fine, and the subjective intent of the officer is irrelevant.
iii. Virginia v. Moore: Police heard that “Chubs” was diving with a suspended license, and one of the officers knew Moore by that nickname.  Officers determined that Moore’s license was suspended and arrested him, despite the fact that VA law required the police to issue a summons instead of arresting him.  Upon a search pursuant to the arrest, the police found 16 grams of cocaine and $516 in cash.  Court holds that arrests that violate state law nevertheless comply with the 4A.  Police only need probable cause for the offense in order to arrest.
e. Protection Against Improper Arrests

i. Rule: Must present a complaint to the judge within 48 hours of arrest, absent extraordinary circumstances.  (McLaughlin).

ii. Burden-Shifting: After 48 hours, burden shifts from arrested individual to prove an unreasonable delay to the government to demonstrate the existence of a bona fide emergency or other extraordinary circumstance.
iii. Riverside v. McLaughlin: Class action 1983 claim challenging the manner in which the County of Riverside provided probable cause determinations to persons arrested without a warrant.  In Gerstein, the Court held that the 4A requires prompt judicial determination of probable cause as a prerequisite to an extended pretrial detention following a warrantless arrest.  Issue here was the proper definition of “prompt.”  Court holds police must present complaint to judge within 48 hours of arrest absent extraordinary circumstances.
2. Temporary Detention (Terry Stop) [R/S crime afoot/danger to officers]
a. “Stop and Frisk” Rule: Police need reasonable suspicion that crime is afoot to stop someone temporarily to investigate.  Police may perform a frisk for weapons upon reasonable suspicion that the person is armed and poses a danger to officer safety.  Reasonable suspicion requires specific, articulable facts that, taken together with rational inference from those facts, reasonably warrant the intrusion.  (Terry).
i. Rationale: Balance government interest vs. level of intrusion.  Court applies an intermediate standard based on police interest in safety: “[T]here must be a narrowly drawn authority to permit a reasonable search for weapons for the protection of the police officer, where he has reason to believe that he is dealing with an armed and dangerous individual, regardless of whether he has probable cause to arrest the individual for a crime.”
ii. Implications
· 4A is not “all or nothing”

· Increased deference to law enforcement

· Allows for abuses, as subjective intent of officer does not matter

· Results in question re: how police decide who to stop.

Terry v. Ohio (Warren 1968): Officer McFadden sees Terry and Chilton take turns walking up and down the street multiple times, stopping each to look into a store window each time and returning to the street corner to consult with each other.  McFadden believes the two were “casing a job, a stick up.”  After more than a dozen such trips, McFadden goes up to them, identifies himself, asks for their names, and then spins Terry around and frisks him to search for weapons.  Did not ask them questions before doing so, likely because he was concerned about his safety.  There was no probable cause for this stop; it was merely investigatory.  There was nothing on the books at the time to justify such a stop, but the general feeling was that this type of thing felt right.  Warren emphatically rejects the argument that stop and frisks do not implicate the 4A, but implements an intermediate standard for police safety based on a general “reasonableness” standard—some seizures may be reasonable absent a warrant and probable cause.  Upon balance of the government’s interest in the need to protect officer safety against a lesser intrusion given that the detention is temporary and frisk is only of outer clothes and for weapons, Warren finds that these “stop and frisks” are allowed upon a showing of specific articulable facts indicating a reasonable suspicion that crime is afoot and the suspect may pose a danger to officers or others.  Sole justification is for officer safety, and scope of search must be carefully circumscribed.
Concurrence (White): Would allow the majority’s result, but only if not asked for ID.

Dissent (Douglas): Believes this opinion takes a large step down totalitarian path.  Says Court has always adhered to probable cause and now abandons that for a lesser standard.

People v. Collier (CA 2008): Police pulled a car over and smell marijuana.  Deputy asked the passenger, Collier, who was taller than the deputy and wore baggy shorts that hung to his ankles, if he had any weapons or anything illegal on him.  Collier said no.  Deputy searched him because his “baggy clothing led him to believe that appellant might be concealing an otherwise bulging item, perhaps a weapon” and found a weapon.  California Court of Appeal held that there were specific and articulable facts to conduct a limited patdown based on officer safety and the presence of drugs. “The judiciary should not lightly second-guess a police officer’s decision to perform a patdown search for officer safety.”  Consider policy implications of this case.
b. What is “Reasonable Suspicion”?
i. Rule: Police can stop and briefly detain a person for investigative purposes if the officer has a reasonable suspicion supported by articulable facts that criminal activity may be afoot.  (Terry). Police can perform a frisk for weapons if the officer has a reasonable suspicion supported by articulable facts that officer safety is in danger.  (Id.).  Reasonable suspicion must amount to more than a hunch.  Specifically articulable facts must be viewed together under the totality of the circumstances, and facts that in the abstract do not amount to reasonable suspicion may create reasonable suspicion when viewed together (Arvisu). 
ii. Totality of the Circumstances: Includes—
· Suspicious activity
· Common sense inferences
· Officer’s experience
· Anonymous (predictive) tips
· Flight of suspect
· Profiling
· Driving behavior
· Location of suspect
· Suspect’s clothing
iii. Application
· Anonymous Tips (White, JL): Anonymous tips are permissible amount to reasonable suspicion where they predict future action or are otherwise corroborated.  This is “Gates-lite”—a lesser standard is required for anonymous tips to amount to reasonable suspicion than probable cause (less info and less reliability).
· Flight (Wardlow): Suspect’s flight may be enough to satisfy reasonable suspicion when considered together with other circumstances (e.g., high-crime area).
· Profiling (Sokolow): “A court sitting to determine the existence of reasonable suspicion must require the agent to articulate factors leading to that conclusion, but the fact that these factors may be set forth in a profile does not somehow detract from their evidentiary significance as seen by a trained agent.” 
US v. Arvisu (Rehnquist 2002): Agent Stoddard was working at a border patrol checkpoint in southeastern AZ.  He received a report that a magnetic sensor signaling the passage of traffic had been signaled in an area that made it likely the vehicle was avoiding the border checkpoint during the time when agents were beginning to head back to the checkpoint for a shift change.  Upon investigation, Stoddard noticed Arvizu in a minivan with a woman and three children, whose legs appeared as though they had cargo beneath them.  Court holds that each factor must be viewed in the totality of the circumstances and not assessed individually; facts that in the abstract do not create individual suspicion can create individualized reasonable suspicion when viewed together with other facts.  Supreme Court took this case to send a message: You cannot take a divide and conquer approach by looking to each individual circumstance and looking for a reasonable interpretation for each.  Instead, each factors must be viewed in the totality of the circumstances.
US v. Manzo-Jurado (9th Cir. 2006): Manzo-Jurado and five of his coworkers attended a high school football state championship game.  Halfway through the game, police noticed Manzo-Jurado and his coworkers and called border patrol, thinking they might be illegal aliens.  Border Patrol officer noticed that the men were speaking Spanish to each other, that they didn’t mingle with other attendees, they were unaccompanied by family members, they appeared to comprise a work crew, and they did not cheer for one team or another.  Further, game was near a border.  Lower court said this was enough; 9th Circuit reversed.  Stanadrd we have does not necessarily lead to consistency and fairness.  This case may conflict with Arvisu.  Takeaway: Standard allows for officers to view all circumstances together, but not all officers will see it that way, and not all courts will see it that way.  It will depend on their perspectives as well.
Alabama v. White (White 1990): Police received an anonymous tip that White would be leaving a particular room of a particular apartment complex at a particular time in a brown Plymouth station wagon with the right tail-light broken and in possession of about an ounce of cocaine in a brown attaché case.  Officer went to the apartment and saw a person leave the apartment with nothing in her hands and get into the described station wagon.  Police find the attaché bag in the car and find marijuana in it.  Alabama court thought there was not enough for reasonable suspicion.  Court holds that a lesser standard is required for anonymous tips for reasonable suspicion than for probable cause.  Anonymous tips allowed if they predict future action and/or are corroborated.  Court notes that this was a close case, and decision depended in part on the range of specific details the tip contained that were later corroborated.
Dissent (Stevens, Brennan, Marshall): Worried that anyone could observe somebody and call police with an anonymous tip with detailed but easily observable information.  “For all this record tells us, the tipster may well have been another police officer who had a hunch that the respondent might have cocaine in her attaché case.”
Florida v. J.L. (Ginsburg 2000): Anonymous caller reported that a young black male standing at a particular bus stop and wearing a plaid shirt was carrying a gun.  Nothing was known about the informant, and there was no future predictive behavior or other sufficient indicia of reliability.  This was insufficient to establish reasonable suspicion.  Court: Although the standard is less for reasonable suspicion, you need more than (1) black, (2) bus stop, and (3) plaid shirt for an anonymous tip to amount to reasonable suspicion.  While it says there must be more for anonymous tips, the Court does not say how much more.  Informant tips must predict future activity.  Court rejects per se “firearm exception” argued for by government, but it leaves open the possibility of an exception for tips re: extremely dangerous weapons.
Illinois v. Wardlow (Rehnquist 2000): Officers were converging on an area in Chicago known for heavy narcotics trafficking in order to investigate drug transactions.  As the caravan passed, an officer noticed Wardlow standing next to a building holding an opaque bag.  Wardlow looked in the direction of the officers and fled.  Officers eventually caught him and found a gun on him after performing a patdown.  Issue is whether running away from police could amount to reasonable suspicion.  Court holds that flight may be enough for reasonable suspicion to stop, depending on the circumstances.  Here, Wardlow was in a high-crime area and looked directly at the police before fleeing.
Concurrence in part and dissent in part: Concurs that this is not a per se rule, but dissents because there was not enough for reasonable suspicion here.
US v. Sokolow (Rehnquist 1989): Sokolow was stopped by DEA agents upon his arrival at Honolulu airport and found with 1,063 grams of cocaine.  Officers knew he had paid $2,100 for two plane tickets form a roll of $20 bills, he traveled under a name that did not match the name under which his telephone number was listed, his original destination (Miami) was known as a source city for dugs, he stayed in Miami for 48 hours despite the round trip flight taking 20 hours, he appeared nervous during his trip, and he checked none of his baggage.  Issue was whether the agents had a reasonable suspicion that respondent was engaged in wrongdoing when they encountered him on the sidewalk. (Under Terry, “police can stop and briefly detain a person for investigative purposes if the officer has a reasonable suspicion supported by articulable facts that criminal activity may be afoot.”)  Court says that all of these things taken together amount to reasonable suspicion, especially because these factors fit together to create the profile of a drug carrier.
Dissent (Marshall, Brennan): A law enforcement officer’s mechanistic application of a profile in deciding whom to detain can only dull the officer’s ability and determination to make sensitive and fact-specific inferences in light of his experience.  Profiling allows for lousy police work because they feel like they’ll know it when they see it.
c. What Police Do During a Terry Stop?

i. Proper Actions

· Pat down suspect (Terry)

· Search grab area / area of car accessible to D (Michigan v. Long)
· Handcuff temporarily (Pena)

· Protective sweep (a type of Terry frisk of one’s home)

· Ask for ID (Hiibel)
· Rationale: Limited intrusion of suspect and reasonably related to the purpose of a Terry stop

· Limitation: Police may not arrest a suspect for failure to ID himself if the request for ID is not reasonably related to the circumstances justifying the stop (in Hiibel, officer’s request was not an effort to obtain an arrest for failure to ID after Terry stop yielded insufficient evidence)

· Hiibel v. Sixth Judicial District Court of Nevada (Kennedy 2004): Hiibel arrested and convicted for refusing to identify himself during a Terry stop.  Police received report of an assault.  When officer arrived at the scene, he asked an apparently intoxicated Hiibel whether he had identification on him. Hiibel refused 11 times and began taunting the police. Police had reasonable suspicion to stop Hiibel and talk to him because of the report of the assault and because he smelled alcohol on him.  Issue whether police may ask for ID during Terry stop.  Arguably inconsistent with Terry’s officer safety rationale, but if police know who the suspect is, they might be able to determine more quickly whether the person is dangerous or innocent.  Court holds asking for ID is permissible.
· Dissent (Breyer): Terry rule has operated perfectly for a generation without requiring ID.  No evidence that inability to obtain ID significantly interfered with law enforcement.

· Remove both driver and passenger from car and frisk (Johnson)
· Requires:

· Reasonable suspicion of criminal act

· Fear of officer danger

· Arizona v. Johnson (Ginsburg 2009): Officers lawfully stop a car with a driver and a passenger in an area known to be Crip territory.  Passenger is in the bag wearing a blue bandana and has a police scanner in his pocket.  Officer speaks with him, and he says he has no ID, but offers that he’s from a neighborhood that the officer recognizes as being Crip territory.  You can order driver and passengers out of the car (basic safety move, decided in Mimms).  Issue here is whether police had reasonable suspicion to detain and frisk the passenger.  Court unanimously holds that they can under the primary rationale of officer safety.  In order to remove passenger from the car and frisk, there must be reasonable suspicion of a criminal act and a fear of officer danger.
ii. Improper Actions

· Full search for evidence

· Search of areas outside of D’s access

· Lengthy detention

· Involuntarily taking suspects to station house

d. When Does a Detention Become an Arrest?

i. Factors
· On the street or at the station house?

· Is D free to leave?

· Has fingerprinting been done?

· Hayes v. Florida: Taking a suspect to the police station for fingerprinting is an arrest that must be based on probable cause.

· Court has not held, however, that fingerprinting done in the field as part of a brief encounter always constitutes an arrest.

· Length of Detention

· US v. Place: Detaining a person’s luggage for 90 minutes was a seizure

· US v. Sharpe: Police detention of suspects between 30–40 minutes while waiting for DEA agent to arrive was a stop, not arrest.  No hard and fast time limit.

· Handcuffs?
· Told under arrest?

3. Casual Encounter: Not a seizure; no suspicion required.
C. Who Was Seized?

1. Street seizure—individual 

2. Car seizure—Driver and passenger (Brendlin)

a. Standing: Gives both standing to sue for improper seizure of car

i. If you’re not seized, you can’t challenge the seizure, even if the police find evidence against you
D. Was There Proper Level of Suspicion?

1. Arrest: Need probable cause

2. Temporary detention: Need reasonable suspicion

3. Consensual encounter: Need no suspicion
E. What Can Police Do During Seizure?

1. NB: This is the most important part and is what comes up at a suppression hearing

2. Consensual encounter: Anything (within the scope of consent)

3. Arrest: Search incident to arrest

4. Terry Stop: See above.
IV. Wiretapping
A. Wiretapping vs. Consensual Monitoring

1. Wiretapping: Neither party is aware government is listening.

2. Consensual Monitoring: One party to a conversation consensually records the conversation.  No 4A violation, but may violate state law.  See supra.
B. Governed By Statute (Title III) 
1. Generally: Must go to court and get a special type of warrant.  Must show that you suspect very serious crime and that you’ve tried all other types of surveillance, must keep transcripts, must not listen to conversations unrelated to the subject of the warrant, etc.  
2. Requires
a. Probable cause

b. Other less intrusive means have been attempted

c. Least intrusive

C. National Security Surveillance (FISA): FISA Court is a court that authorizes surveillance related to national security.  Only one of the reasons must be national security, and doesn’t have to be primary reason.  Major benefit of FISA court is that they’ve never turned down a request.
D. NB: Bush administration bypassed Title III and FISA warrants and just did surveillance itself under the rationale that it was reasonable.

E. Point for Exam: Have to have a special warrant for wiretapping under Title III, and this is different than consensual monitoring.

V. Exclusionary Rule
A. Generally
1. 4A does not provide a remedy!  Up to the courts to determine what to do when the rules aren’t followed, and it took them over 100 years to come up with a rule. Before the exclusionary rule, each case was left to individual judges’ discretion.
2. Possible Remedies

a. Sue police: Convicted defendants are not sympathetic plaintiffs; low likelihood of success

b. Disciplinary action against police (by police), e.g. pay cuts, suspensions, demotions, etc. Until recently, this hasn’t been very successful because police believe the end justifies the means

c. Criminal action against police

d. Not do anything

e. Exclusionary rule
B. What is the Exclusionary Rule?
1. Exclusionary Rule: Exclusionary rule is a remedy to 4A, 5A, and 6A violations that prevents material/evidence obtained as a result of such a violation from being introduced at trial against a criminal defendant.
a. Impacts approximately 65,000 defendants each year
b. Concern: Huge societal costs if this rule is being applied so frequently
2. Policy Consideration: Should We Have an Exclusionary Rule?
a. Arguments in Favor
i. Fear police power more than criminals

ii. Deter bad police behavior

iii. Necessary for integrity

iv. No other approaches work as well

v. Part of American tradition

vi. Punishing police may punish the police, but it doesn’t remedy the constitutional violation
b. Arguments Against (Hudson)

i. Isn’t really a deterrent: Police aren’t thinking about whether evidence can be used; only thinking about catching the bad guys

ii. No clear stats on deterrent effect

iii. Costs too great (e.g., could cause officers to hesitate, thereby risking injury or destruction of evidence)

iv. Police aren’t really thinking about it on the street

v. Rule benefits scofflaws

vi. Other alternative to punishing police

vii. Don’t really need because of improved police professionalism

viii. (Arguably unconstitutionally violates separation of powers, although the exclusionary rule predates the rules enabling act of 1934, much less the amendments to the Act in the 1970s that allowed for congressional creation of FREs)

c. Data

i. 57% of police are in favor of the exclusionary rule

ii. 75% of police think about the rule

d. Where does the exclusionary rule stand today?

i. Hudson v. Michigan (Scalia 2006): Violation of the knock and announce rule.  Issue is what the remedy should be for violation of the knock and announce rule. Court holds that it is not going to use the exclusionary rule.  Court argues the rule generates substantial societal costs, does not provide much deterrent, is no longer needed because of improved police professionalism, has been significantly watered down (anything can be exigent circumstances), and has been outgrown.  NB: There were 4 votes to discard the exclusionary rule altogether.
e. Other Policy Considerations

i. Sgt. Laurie: Police do not care what the Supreme Court does; all they care about is paying their mortgages and getting their kids through college.  Police are much more concerned about getting in trouble with their bosses, and that’s more effective than any judicial precedent.  Also says he police don’t care about drug evidence if they’re looking for a murderer.
ii. Akhil Reed Amar (not covered in class): “The Constitution seeks to protect the innocent.  The guilty, in general, receive procedural protection only as an incidental and unavoidable byproduct of protecting the innocent because of their innocence.  Law breaking, as such, is entitled to no legitimate expectation of privacy, and so if a search can detect only law breaking as such, it poses little threat to Fourth Amendment values.  By the same token, the exclusionary rule is wrong, as a constitutional rule, precisely because it creates huge windfalls for guilty defendants but gives no direct remedy to the innocent woman wrongly searched.  The guiltier you are, the more evidence the police find, the bigger the exclusionary windfall; but if police know you are innocent and just want to hassle you . . . the exclusionary rule offers exactly zero compensation or deterrence.”
iii. US v. Leon (Brennan, J., dissenting): “Because seizures are executed principally to secure evidence, and because such evidence generally has utility in our legal system only in the context of a trial supervised by a judge, it is apparent that the admission of illegally obtained evidence implicates the same constitutional concerns as the initial seizure of that evidence.  Indeed, by admitting unlawfully seized evidence, the judiciary becomes a part of what is in fact a single governmental action prohibited by the terms of the amendment. . . . The Amendment therefore must be read to condemn not only the initial unconstitutional invasion of privacy—which is done, after all, for the purpose of securing evidence—but also the subsequent use of any evidence so obtained.”  In other words, the use of the illegally obtained evidence itself violates the Amendment, not just the illegal search or seizure.
3. History of the Exclusionary Rule
a. Weeks (1914): Adopts federal exclusionary rule.

b. Wolf (1949): Rejects exclusionary rule for states.

c. Mapp (1961): Adopts exclusionary rule for states.
i. Judicially created remedy
ii. Result
· Warrant applications before Mapp: 0

· Warrant applications after Mapp: 800

· “Criminal goes free because of constable’s blunder”

· NB: It is technically incorrect to say that a criminal goes free due to a “technicality”—a constitutional violation is not a “technicality”

· Resentment by politicians and law enforcement
Weeks v. US (Day 1914): Police entered Weeks’s house and searched without a warrant on two separate occasions.  Court holds that the evidence obtained during a warrantless search is not admissible—a judicially created remedy.  Adopted the exclusionary rule for federal cases.  Supreme Court has supervisory power over federal courts.
Wolf v. Colorado (1949): “We hold that in a prosecution in a State court for a State crime the Fourteenth Amendment does not forbid the admission of evidence obtained by an unreasonable search and seizure.” Decided at a time when there was intense debate over whether the BoR should be applied to the states when a majority of the Court was generally reluctant to apply BoR provisions to the states. States were not yet bound by the 4A at this time!
Mapp v. Ohio (Clark 1961): Police arrived at Mapp’s home pursuant to information that someone wanted for questioning regarding a recent bombing was hiding there.  (Mapp was a 28-year old black woman living with her daughter on the second floor of a two-family dwelling). At the suggestion of counsel, she refused to let the police in without a warrant.  Police broke in anyway and held up a sheet of paper when she asked to see the warrant.  She took it and put it in her bosom, but the police took it back and arrested her for being belligerent. This case was originally going to be decided on 1A grounds, but instead the Court used this case to incorporate the 4A and the exclusionary rule against the states.  Rationale for application against states: Trying to stop “silver platter” syndrome where federal agents who got evidence thrown out on exclusionary grounds would take the case across the street to be tried under state law, where Wolf had decided the exclusionary rule did not apply.  Court also says the Constitution and judicial integrity require the exclusionary rule
Dissent (Harlan): Harlan was a big states-rights guy, and he believes the states should develop their own remedies
4. Exclusionary Rule Today
a. States can have exclusionary rules.  States can create heightened standards, but most don’t.  CA’s is exactly the same

b. Feds set minimum exclusionary rule applicable to states

i. But, immediate efforts to limit the exclusionary rule

c. Violations of Federal Rules of Criminal Procedure do not trigger the exclusionary rule

d. Violations of international law do not trigger the exclusionary rule, as we can’t control how international law works
C. Standing Under the Exclusionary Rule: Who Can Raise Challenges?
1. Rule: One may not raise the exclusionary rule just because he or she is “aggrieved” by an illegal search. Only those whose 4A rights were violated may raise the exclusionary rule.  (Rakas).  Only the person who has a legitimate ownership in the object (e.g., house, car, bag) searched has standing.  (Id.)
a. Key: It’s not the evidence that is found or who it belongs to that creates standing, it’s the place that is seized or searched—who has ownership of what was seized or searched?
2. Application
a. Standing to Challenge Searches of Homes
i. Rules
· If your house is illegally searched, you have standing.

· Overnight guests have a reasonable expectation of privacy in the home and can challenge the search of the home. (Olson).

· Commercial visitors do not have a reasonable expectation of pricacy in the home.  Cannot challenge the search of the home. (Carter).
ii. Factors to Apply to Non-Overnight Guests
· Length of stay
· Relation to homeowner

· Commercial vs. social nature of the visit

· How well does the guest know the owner

· Nature of business in the home

· How many times the guest has been in the home
· Areas of the home to which guest had access

· Other indicia of a reasonable expectation of privacy
b. Standing for Passengers
i. Rules
· Passenger has standing to contest the “seizure” of a car.  (Brendlin).

· Passenger has standing to contest the search of himself after illegal seizure of the car.  (Brendlin).

· Passenger does not have standing to contest the search of himself after the legal seizure of the car if he does not have an ownership interest in the car.  (Rakas).

ii. Possible Exception​—Brendlin Footnote 4: Court noted that “the relationship between driver and passenger is not the same in a common carrier as it is in a private vehicle” because expectations are different.  Critical question would be whether a reasonable person in the passenger’s position would feel free to take steps to terminate the encounter.
Jones v. US (1960): Court held that a person who “was aggrieved by an unlawful search or seizure” had standing to challenge the violation of the 4A.  “In order to qualify as a person aggrieved by an unlawful search and seizure, one must have been a victim of a search or seizure, one against whom the search was directed, as distinguished from one who claims prejudice only through the use of evidence gathered as a consequence of a search or seizure directed at someone else.”  “Aggrieved” person = someone who was legitimately on the premises and against whom the evidence was going to be used.
Rakas v. Ilinois (Rehnquist 1978): Officers pulled over the suspected getaway car used in an armed robbery.  (Legitimate seizure of the car because the police had probable cause based on a description of the car.)  Upon search of the car, officers found a box of rifle shells in the locked glove compartment and a sawed-off rifle under the front passenger seat.  Petitioners, who were passengers in the automobile they concededly did not own, moved to suppress the rifle and shells on the ground that the search violated the 4A and 14A.  Trial court denied the motion on the grounds that they lacked standing to challenge the search.  (Distinguish the seizure of the car here with the seizure in Brendlin: In Brendlin, the seizure of the car was illegitimate, and because passengers are seized along with the driver, Brendlin could raise a challenge to the illegitimate seizure.  Here, the seizure was legitimate.) Court holds that only those whose 4A rights were violated may raise the exclusionary rule. In other words, a person cannot raise the exclusionary rule just because he or she is “aggrieved” by an illegal search; to raise the exclusionary rule a person must show a violation of his or her 4A rights.  Rakas disavows use of the term “standing” and says instead that the focus in determining who can raise the exclusionary rule is on whether a person’s 4A rights were violated, which generally turns on whether a person ahs a reasonable expectation of privacy.  Here, only the driver of the car had a reasonable expectation of privacy that was violated; the passenger, however, had no legitimate expectation of privacy. Only the person who has a legitimate ownership in the object (e.g., house, car, bag) searched has standing.
Dissent: Court holds that the 4A protects property, not people; this sounds like a pre-Katz analysis. Doesn’t make sense to switch to a new standard after working under the Jones standard for 18 years. The majority's ruling will encourage police to pull over cars and perform illegal searches because while they may lose against the driver, they still come away with a win with respect to drivers.
Rawlings v. Kentucky (1980): Follow-up case to Rakas.  Issue: Would it have made a difference if D had claimed ownership interest in the gun?  Court holds D could not raise the exclusionary rule simply by claiming contraband belonged to him because there is no legitimate expectation of privacy in contraband.  What MAY be sufficient is to claim ownership of the bag in which the gun was found, as D may have a reasonable expectation of privacy in his bag.
Minnesota v. Olson (1990): Overnight guest could challenge search.
Minnesota v. Carter (Rehnquist 1998): Officer went to an apartment complex to investigate a tip from an informant who claimed to have seen several people in a ground-floor apartment putting white powder into bags.  Officer corroborated the tip by peering in the window and called headquarters to prepare a search warrant.  When two men left the building, the police stopped the car and arrested the men.  Police found a handgun, pagers, a scale, and 47 grams of cocaine.  After obtaining a search warrant, officers searched the apartment and arrested the occupant, Thompson, who had allowed the two men to bag the blow in exchange for an eighth. Carter and the other man moved to suppress the evidence on the grounds that peering through the window was an illegal search.  Court holds that commercial visitors have no legitimate expectation of privacy.  Relevant factors were commercial nature of transaction, relatively short period of time on the premises, and the lack of any previous connection between respondents and the homeowner.
Concurrence (Kennedy): Social guests should generally have an expectation of privacy.  Here, however, the commercial nature of the visit fell short of the social guest standard.
Dissent (Ginsburg): An invited guest should have a reasonable expectation of privacy, and it’s the homeowner’s decision who is legitimately there, not the courts’.
Note incentive for police to perform illegal searches of homes—even if they can’t get the homeowner, they can still come away with the guests.
Brendlin v. California (Souter 2007): Deputy Sheriff noticed that a parked Buick had expired registration tags and learned that the car had a pending renewal application. Although there was nothing unusual about the permit, the officers pulled the car over to verify that the permit matched the vehicle (unlawful stop).  The officer noticed Brendlin in the car, who he recalled may be in violation of parole.  Officers found meth on Brendlin and the driver and arrested them.  When Brendlin moved to suppress, he did not claim that his 4A rights were violated by the search of the driver’s car, but rather that the traffic stop was an unlawful seizure of his person. Brendlin had standing the search of his person (which was probably OK as a search incident to arrest for a parole violation), but not to challenge the search of the car (he was not the owner).  NB: The holding only extends to evidence found on the passenger upon his unconstitutional seizure, not to evidence found during the search of the car—no reasonable expectation of privacy.

D. Exceptions to the Exclusionary Rule
1. Essential Purpose Behind Exceptions: The exclusionary rule should not place the police in a worse position than they would have been in absent the violation.  
a. Rationale: The purpose of the exclusionary rule is not to punish officers who violate the Constitution; it’s meant to deter such violations.  Always balance high social cost of the exclusionary rule with its deterrent purpose—exclusionary rule is not meant to deter proper police conduct, so it should not be used when evidence sought to be excluded has been obtained through permissible means unrelated to or attenuated from the improper conduct.

b. Key Mantra for Analysis: “Social costs of the exclusionary rule outweigh any possible benefits to deterrence.”
2. Independent Source
a. Rule: The independent source doctrine prohibits the application of the exclusionary rule where the evidence to be suppressed was also found pursuant to a wholly separate and lawful search.  Search is only truly independent if the police would have gotten the warrant and performed a legal search absent the information gained through the illegal entry.  The government has the burden to establish by a preponderance of the evidence that the exception applies.
b. Factors
i. Same officers involved in illegal search and obtaining warrant?

ii. Timing?

iii. Did the illegal search influence obtaining the warrant (confirmatory search)?

c. Cases
i. Segura v. US (1984): Legitimate warrant was an independent source for search and seizure where agents unlawfully entered D’s apartment and remained there until a search warrant was obtained.  Evidence obtained from an independent source, not police misconduct.  Police did not see anything on initial entry and obtained a warrant prior to second search where they obtained the evidence.
ii. Murray v. United States (Scalia 1988): Officers observed Murray and a coconspirator drive a truck and a camper to a warehouse in South Boston and then later turn the cars over to other drivers.  These drivers were ultimately arrested, and both vehicles were found to contain marijuana.  After receiving this information, several officers entered the warehouse and found bales of marijuana but left without disturbing them.  In applying for the warrant, the officers did not mention the entry and did not rely on any observations made during that entry.  When the warrant was issued eight hours later, the agents reentered and seized 270 bales of marijuana.   Court held search OK so long as truly independent.  Remands the case to determine whether agents would have sought a warrant had they not earlier entered the warehouse.  If the confirmatory search influenced the police to get the warrant, then the warrant was not truly independent.  This case doesn’t look truly independent—same group of officers involved in search and seeking warrant, officers had not started getting the warrant before the confirmatory search, and all happened in a short amount of time.
· Dissent: This shouldn’t be allowed because it will encourage police to do a confirmatory search to decide whether it’s worth it to go through the hassle of getting a warrant.  If they see confirmatory evidence, then they’ll go get the warrant; if not, they won’t. Majority rejects this as foolish of officers because it would risk suppression of all the evidence because seeking warrant must be genuinely independent.
3. Inevitable Discovery
a. Rule: If police can establish by a preponderance of the evidence that the information ultimately or inevitable would have been discovered by lawful means, the evidence should be received.  (Nix).  

i. Can never be used to argue that police inevitably would have obtained a warrant.  

ii. Requires government to demonstrate that they were partaking in an activity that would have lead to the discovery of the evidence, not that they would have partaken in the activity absent the illegal conduct.
b. Inevitable Discovery vs. Independent Source

i. Independent source: Police have done something wrong (e.g., breaking into a warehouse), but they then obtain a warrant using none of the information from that wrongful act to obtain the warrant
ii. Inevitable Discovery: Police obtained the evidence through an illegal method, but would have discovered the evidence anyway
c. Cases
i. Nix v. Williams (Burger 1984): Williams abducted and murdered 10-year-old from the YMCA on Christmas Eve and later surrendered to police on advice of counsel.  Police agreed they would not question him, but an officer nevertheless gave Williams a “Christian burial” speech in the car on the way back to the station.  Williams led them to the body, which was 2.5 miles from where a search team was headed before the police called off the search.  Court finds that social costs of the exclusionary rule outweigh any possible benefits to deterrence where police would inevitably found the victim’s body.  Society’s interest in deterring unlawful police conduct and the public interest in having juries receive all probative evidence of a crime are properly balanced by putting the police in the same, not a worse, position than they would have been in had no police error occurred.  When the police would inevitably have found the evidence, exclusion of the evidence would put the police in a worse position than had the police not committed an error.
· Dissent: Agrees that inevitable discovery is a valid exception, but believes prosecution should have a higher burden of proof—clear and convincing
4. Attenuated Taint—“Fruit of the Poisonous Tree”
a. Rule: Applies where the taint of police misconduct has dissipated to the point that there is no longer a sufficient causal connection to merit application of the exclusionary rule.  The more attenuated the taint becomes, the less of a deterrent the exclusionary rule serves and the greater the social cost of applying the exclusionary rule.
b. Factors to Consider
i. Coercive atmosphere? 

ii. Type/flagrancy of misconduct?

iii. Spontaneity of statements? 

iv. Miranda warnings given?

v. Where was statement given?

vi. Temporal proximity of arrest to confession?

vii. Intervening events/circumstances: Talk to a lawyer?  Other acts of free will?

viii. Defendant’s actions in returning to provide statement (Wong Sun)

ix. Not limited to these factors; can use anything else useful.

c. Cases
i. Wong Sun (1963): Police broke into Wong Sun’s laundry and adjacent apartment.  Police handcuffed him and held him at gunpoint, after which he made incriminating statements.  He was subsequently questioned by an agent who informed him of his right to remain silent and to consult with counsel.  He again gave incriminating statements.  Court holds later confession admissible because the connection with the earlier illegal activity “became so attenuated as to dissipate the taint.”
ii. Brown v. Illinois (Blackmun 1975): Officers broke into Brown’s apartment without a warrant to search for evidence regarding a recent murder.  When he came home, the police arrested him at gunpoint.  While in custody he gave two inculpatory statements after being Mirandized.  Was in an interrogation room the entire time.  Issue was whether the statements were to be excluded as the fruit of the illegal arrest or were admissible because the giving of the Miranda warnings sufficiently attenuated the taint of arrest.  Court holds taint had not dissipated because there was no intervening event of significance, the second statement was the illegal fruit of the first, the illegality was flagrant and purposeful, and this was all one ongoing act.  If a Miranda warning alone was enough, police could just rush through the warning. 

5. Good Faith Exception
a. Rule: The exclusionary rule does not apply if police rely in good faith on a facially valid warrant, even though an appellate court later finds insufficient probable cause to support the warrant.  (Leon).
i. Scope
· Must be a warrant search

· Officers must act in objective good faith

· Warrant must not be premised on bare bones info or knowingly or recklessly false info

ii. Rationales
· Cost of exclusionary rule in this context outweighs deterrent benefits

· Magistrate’s mistake, not officers’

· Officers acting objectively reasonably, so nothing to deter

· Changing probable cause standard

· Other exceptions have already been created

iii. Applies To:
· Defective Probable Cause (Leon)

· Technical Magistrate Error (Sheppard)

· Administrative searches under statutory scheme (Illinois v. Krull)

· If p olice rely on a statutory scheme later found unconstitutional, then exclusionary rule does not apply

· Clerical errors by court personnel (Arizona v. Evans)

US v. Leon (White 1984): Police receive a confidential tip from an informant of unproven reliability that Armando and Patsy were selling coke and ‘ludes.  Police performed substantial surveillance and obtained a facially valid warrant.  Defendants moved to suppress.  District court found that the affidavit was insufficient to establish probable cause because there was insufficient information about the informant to satisfy the then-controlling Aguilar-Spinelli standard.  While the court recognized that the officers acted in good faith, it rejected the government’s suggestion that the exclusionary rule should not apply where evidence is seized in reasonable, good-faith reliance on a facially valid search warrant.  Gov’t doesn’t seek review of the issue of probable cause; instead, it argues that the officers relied in objective good faith on a facially valid warrant.  Supreme Court holds that the exclusionary rule does not apply if police rely in good faith on a facially valid warrant, even though the appellate court later finds insufficient probable cause.  Justice White notes that the exclusionary rule is a judicially created remedy to safeguard 4A rights through its deterrent effect and that the rule is not a personal constitutional right of the aggrieved party.  Balances costs and benefits: Must give great deference to magistrates, and it was the magistrate here who made the mistake, no police.  Allowing the exclusionary rule here would not deter police because they acted reasonably.
Dissent (Brennan, Marshall): Court bent on strangling the exclusionary rule. Ritual incantation of costs > benefits, which will always work because the defendant has always been caught.  Costs are not as high as the majority argues.  Even though language of 4A does not have exclusionary rule, rule gives 4A meaning, as the violation is consummated when illegally obtained evidence is introduced. Court’s holding gives police an incentive to go with the minimum, and we don’t need to dilute the exclusionary rule because we already have a relaxed probable cause standard.  Exclusionary rule loses its educational effect.

Dissent (Stevens): How can police conduct be both “unreasonable” for probable cause and “reasonable” for good faith? Majority relies on the “reasonable” part of the 4A instead of the p/c portion, but the conduct here is per se unreasonable since there was no probable cause, and yet the majority then says the police were reasonable in relying an unreasonable warrant.  Concerned that “reasonableness” is going to swallow the rule.  High price of 4A would not have to be paid if police followed the Constitution.
Massachusetts v. Sheppard (White 1984): Decided the same day as Leon.  Police investigating a murder obtained a warrant to search Sheppard’s residence.  The officers used a pre-printed warrant form which listed “controlled substances” as the items to be seized.  Judge said he would make changes in the warrant, but the final version continued to list controlled substances as the items to be searched and seized.  Sheppard moved to suppress.  Court said good faith exception applied and that the evidence did not need to be excluded because the officers reasonably relied on the warrant.  Exclusionary rule not meant to deter technical errors by magistrates.  Distinguish from Groh v. Ramirez, which held that the 4A is violated if the warrant fails to list the specifics of what is to be searched for and seized, even if that information is in an affidavit supporting the warrant.
6. Other Exceptions to the Exclusionary Rule
a. Knock and Announce Rule 
i. Rule: Exclusionary rule does not apply to police failure to knock and announce.  (Hudson v. Michigan).

ii. Rationale: Not much to deter, as police can already go in without knocking and announcing in emergency contexts.

b. Negligent Police Conduct 

i. Rule: The exclusionary rule only applies to reckless or intentional police misconduct.  (Herring).  The exclusionary rule does not apply to negligent police mistakes unless the mistake is systematic and widespread.  (Id.).

ii. Herring v. US (Roberts 2009): Herring went to the police department to recover something from his impounded car.  He was known for being in trouble frequently.  Officer checks with the station clerk to determine whether there were outstanding warrants.  There weren’t any in that county, but they called another county that found one.  Police pull Herring over as he’s leaving and find meth and a gun on him during a search incident to arrest.  Police then find out that there wasn’t actually a valid warrant for his arrest; since the warrant was bad, the arrest was bad, and thus the search incident to the arrest was bad.  Search incident to illegal arrest.  (Distinguish from Leon: Here, there was not a valid warrant!  At least we could live with Leon on the grounds that there was a warrant involved; this involved direct police culpability.)  Court holds that the exclusionary rule does not apply to negligent mistakes; rather, police misconduct must be reckless or intentional, or the error must be systematic.  Once again, cost outweighs deterrence.
· Dissent: We use tort liability to deter negligence; we should do so here, as well.
c. Impeachment
d. Other Proceedings
i. Grand Jury
ii. Civil proceedings
iii. Sentencing
iv. Parole and probation revocation
v. Forfeiture
E. Suppression Hearings
1. Suppression decided by judge
2. Timing: Motions to suppress brought before trial.  Rationale: If police lose, they can appeal; if trial has already started, then there is a double jeopardy issue.
3. Warrant? Burden of proof is on defendant to demonstrate that probable cause was based on recklessly or intentionally false information (Franks v. Delaware) and that there is not enough evidence without struck info.
4. No Warrant? Burden of proof is on government.
VI. Confessions
A. Fifth Amendment: “No person . . . shall be compelled in any criminal case to be a witness against himself.”
1. Only applies to natural persons.

2. Only applies in criminal cases.

B. Confessions Generally

1. Constitutional Sources

a. Due Process (5A/14A) 

i. If the manner in which the confession was elicited was unfair, then it violates Due Process to use in court

ii. Issue: Was the statement voluntary?

b. Right Against Self Incrimination (5A) 
i. Prevents violations ex ante
ii. Issue: Miranda rights?
c. Right to Counsel (6A) 
i. Massiah Rules 
2. Historical Development

a. Hopt (1884): Decision based on English common law.  Involuntary confessions should not be admitted.

b. Bram (1897): Court first found that involuntary confessions violate the 5A’s privilege against self-incrimination under Federal law (prior to incorporation).
c. Brown v. Mississippi (1936): Court incorporates the voluntary confession requirement against the states.

3. Three-Step Analysis
a. Step 1: Is there a 5A/14A Due Process challenge? (Was the confession voluntary?)
b. Step 2: Is there a 5A Miranda challenge? (Only applies to custodial interrogations.)

c. Step 3: Is there a 6A Right to Counsel challenge? (Only where D has been formally charged.)

C. Step 1: Fifth Amendment Due Process Challenges
1. Issue: Was D’s confession involuntary?
2. Rule: Due process requires that confessions be voluntary.  The essential question is whether the defendant’s will was overborne under the totality of the circumstances.  Violence and credible threats of violence are themselves enough to find that D’s will was overborne.
a. Totality of the Circumstances: Factors to consider—
i. Use of Physical Force (Brown v. Mississippi)
· Rule: Use of physical force always make confessions inadmissible

· Brown v. Mississippi (1936): All defendants were ignorant black men.  A murder was discovered on March 30.  Officers went to defendant Elligton’s house and asked him to accompany them to the deceased’s home.  There, Ellington was repeatedly hung, as well as tied to a tree and whipped, in efforts to solicit a confession; he denied and was sent home.  A couple of days later he was arrested and whipped on the way to jail until he confessed, after which he was jailed.  Two other defendants were arrested, taken to the jail, stripped, and whipped until they confessed.  Police warned them that if they changed their minds about the confession, they would be turned over to the mob.  At trial, all three were found guilty and sentenced to death.  Aside from their confessions, there was not enough evidence to submit the case to the jury.  Court holds that police’s action had overborne D’s will, thus violating the Due Process Clauses of the 5th and 14th Amendments.  Incorporates 5A against the states.
ii. Lengthy Interrogations and Deprivation of Needs (Ashcroft, Payne)
iii. Threats of Force (Fulminonte)

· Rule: A credible threat of violence is enough to make a confession involuntary.
· Arizona v. Fulminante (White 1991): Fulminante called police to report that his stepdaughter was missing.  He had been watching her while his wife was in the hospital, and two days later her body was found in the desert with two gunshot wounds to the head.  Fulminante became a suspect as a result of inconsistent statements and was ultimately imprisoned in another state on weapons charges.  There, he confessed to Sarivolo, an FBI informant, after Sarivolo told him he could protect him from other inmates if he confessed to the rumor that he had killed a child. Supreme Court struggles, but ultimately finds that Sarivolo’s credible threat amounted to coercion (“Our cases have made clear that a finding of coercion need not depend upon actual violence by a government agent; a credible threat is sufficient.”).

· Dissent: Does not want to expand due process beyond actual physical force. Threat of physical force will ensnare too many people.

iv. Psychological Pressure (Spano)

· Spano v. New York (Warren 1959): Spano involved in a bar fight with a professional wrestler and returns to the bar to shoot him.  Spano calls his friend Bruno, who is in police school, to confess.  Bruno told his superiors.  The next day Spano, accompanied by counsel, surrendered himself.  Atty advised him not to testify.  Spano held out through four interrogations, and ultimately he confessed after Bruno played on his emotions.  Court holds that Spano’s confession was involuntary given his foreign birth, his young age, no past history of law violation, lawyer’s advice not to testify, use of leading questions, presence of many officers in the room, mounting fatigue, Bruno’s dishonesty, length of interrogation, and repeated refusals to answer questions.  All of these factors lead to an ultimate showing that Spano’s will was overborne.
v. Deception (Lynumn, Leyra, Frazier)

vi. Age, Level of Education, and Mental Condition of Suspect (Connelly)

· Rule: Police misconduct is a predicate to finding a confession involuntary under the 5A; without police wrongdoing, there is no violation.
· Colorado v. Connelly (Rehnquist 1986): Connelly came to CO and found a cop and said he wanted to confess.  Cop Mirandized Connelly before he continued, but Connelly confessed anyway. He took the cop to the exact location of the murder.  Cop said Connelly seemed of sound mind at the time, but it was later determined that he had paranoid schizophrenia and that voices told him to come to CO either to confess or to commit suicide. Court holds that coercive police activity is a necessary predicate to the finding that a confession is not “voluntary” within the meaning of the Due Process Clause, and there was no coercive activity here; thus, Connelly’s confession was voluntary.  Court does not want to take into account defendant’s mental condition because prior cases only focused on police’s actions.  Also, almost everyone who commits a crime has some sort of mental condition; if we allowed mental condition to be considered, then everyone would be swept in and exception would swallow the rule.
b. Police May:

i. Deceive
ii. Make false promises o consideration (e.g., telling the defendant that a few years will be taken off the sentence)
iii. Overstate evidence (“We found your prints at the scene” when they really didn’t ) 

iv. Overstate consequences (“You’re going to have the book thrown at you”)
v. Present false documentary evidence (e.g., false DNA results)

3. Voluntariness Test Desirable?

a. Drawbacks: Case-by-case method that results in inconsistent decisions and does not give enough guidance to lower courts or police.  Indicates a need for a prophylactic rule.

b. Moving Toward a Modern Approach: 

i. Step 1: Voluntary?  Threshold question.

ii. Step 2: Comply with other requirements? (Miranda (5A), Right to Counsel (6A))

4. Admissibility of Involuntary Confessions: Inadmissible for all purposes, including impeachment.  Rationale is that involuntary statements are unreliable.

D. Step 2: Miranda Challenges
1. Background
a. Need For a Prophylactic Rule: Due Process wasn’t working—case-by-case analysis was inefficient and ineffective.  All custodial interrogations contain an inherently coercive atmosphere, and defendants needed something to combat police tactics.  Possible alternatives were allowing damages suits, videotaping confessions, requiring station lawyers or ombudsmen as objective witnesses to confessions, and broadening the Due Process standard.
b. Arguments For and Against Miranda
	For
	Against

	Easy-to-understand Rule

Need some way to protect 5A right

Public education

Will cut down on courts’ work with a clear rule

Should have a standard higher than “voluntariness”
	Warnings not required by Constitution

Justices acting like legislatures

Due Process is enough protection

Confessions are good

Procedures won’t work—officers lie

Criminals will go free

Not always as clear as it seems

Don’t advise people of other rights

Could lend credence to an otherwise invalid confession


c. Miranda v. Arizona (Warren 1966):  Collection of four cases.  Young girl in Phoenix kidnapped, taken to the desert, and raped.  She survived.  Her brother saw the abductor’s license plate, which was linked to Miranda.  He was arrested and, after two hours, he confessed.  His attorney was paid $100.  Police never found any other evidence and he was convicted on the basis of the confession alone.  Two years before this case the Court ruled in Escobedo that a D who asked for a lawyer had to be given one.  Chief Justice Warren shifted from Due Process to a 5A self-incrimination analysis; wanted a per se rule of warnings to protect D’s 5A right.  Warren sells the new rule by: (1) illuminating the history of coercive and debasing techniques used by police to gain confessions; (2) framing the issue as a matter of enforcing 5A rights, stating that the Court is creating the rule because it has to, and emphasizing that the 5A applies outside of the courtroom; (3) admitting that the Constitution does not necessarily require adherence to any particular solution for the inherent compulsions of the interrogation process but that the rule announced in this case would be the rule until Congress or the states came up with something better; and (4) addressing concerns of burdening police by discussing the FBI and other jurisdictions’ use of similar warnings.  Notes that the warning must be give every time, even if the suspect knows his rights, so that courts do not have to inquire in every case whether the accused knew of his rights; otherwise the rule would not be very prophylactic. 
i. Dissent (Clark): We don’t need this rule because Due Process works, and the majority unfairly portrays the police.
ii. Dissent (Harlan, Stewart, White): The 5A does not apply to the police station, it only applies in court.  Police are still going to misbehave.  Just as hard to prove will wasn’t overborne with Miranda as it is without.
d. Miranda as a Constitutional Rule

i. Congressional Reaction to Miranda: After Miranda, Congress attempted to overrule Miranda by passing 18 USC § 3501, which stated that “a confession shall be admissible in evidence if it is voluntarily given.”  This made warnings only one factor in the analysis.
ii. Rule: Miranda is a constitutional rule that cannot be legislatively overruled.  (Dickerson).
iii. Dickerson v. United States (Rehnquist 2000): Dickerson was a bank robber who did not receive his Miranda rights.  Case tried in the 4th Circuit, which is very conservative.  Used 3501 as a means to abrogate Miranda.  Issue whether Miranda was a constitutional rule that could not be abrogated by Congress or a supervisory opinion that Congress could legislatively overrule.  Court holds that it is a constitutional rule that cannot be legislatively overruled.  Warnings may be “prophylactic,” but they are also constitutionally based.  Rehnquist noted that this was not in the Constitution, but States haven’t come up with anything better. “No going back now”—Miranda is a part of our culture, and it has been watered down so much that its impact isn’t that severe.

· Dissent (Scalia): Miranda is only a prophylactic rule (which he’s pretty much right about); it is not constitutionally based.  This opinion is anti-democratic rulemaking by the Court.
2. Applying Miranda: When are Miranda Rights Required?

a. Rule: The need for a Miranda warning is triggered by a custodial interrogation.
b. Was Defendant in Custody?
i. Rule: Would a reasonable person under the totality of the circumstances, judged from a completely objective standard, feel free to leave?
· Reasonable Person: Do not consider the suspect’s age or mental condition.  (Yarborough.)
· But see O’Connor Concurrence: Could argue that we should given the 4-1-4 split in Yarborough.
· Not Free to Leave: Must be more than a temporary detention; otherwise, police would never be able to get any information.  Point of a Terry stop is to determine whether crime is afoot.
ii. Factors to Determine Whether “In Custody”
· Physically free to leave?

· Use of force? Show of guns?

· Informed free to leave?

· D initiating contact?

· Atmosphere of questioning?

· When placed under arrest?

· Experience of suspect?  
iii. Application
· “Custody” does not require being taken to the station house; one may be in custody in his own home.  (Orozco). 
· Voluntarily agreeing to an interview at a police station is not a custodial interrogation. (Oregon v. Mathiason). 
· Interviewing with an IRS agent is not custodial.  (Beckwith).
· Meeting with a probation officer is not custodial.  (Minnesota v. Murphey).
· Traffic stops are not custodial; Miranda rights only required for full arrest.  (Berkemer).
· NB: Berkemer let open the possibility of a Miranda violation where traffic stop because exaggerated (overly coercive, longer than a temporary detention, etc)

Orozco v. TX (1969): Police entered D’s home at 4am and surrounded him.  Court held D was in custody in his own home because he would not have felt free to leave.
Oregon v. Mathiason (per curiam 1977): Burglary.  Police asked victim whether she could think of anyone it could be. She mentioned Mathiason as the only person she could think of.  Police called Mathiason and invited him to stop by the station.  He confesses in an informal discussion in an officer’s office and is subsequently allowed to leave.  Not every interrogation requires Miranda rights; Court holds voluntarily agreeing to an interview at a police station is not a custodial interrogation.

Dissent (Marshall): Wanted a much clearer line—whenever you interrogate someone at the station house, there is a custodial interrogation.  Without a clear line, there will always be a dispute over whether D free to leave.

Beckwith v. US: Beckwith sat down with an IRS agent.  Merely sitting down with a government agent, while it may be a factor in the totality of the circumstances, is not enough by itself to constitute a custodial interrogation.
Yarborough v. Alvarado (Kennedy 2004): Group of teens at a mall.  One of them decided to steal a truck and asked Alvarado to help him.  When the driver refused, the would-be thief shot and killed the driver; Alvarado helped hide the gun.  Police call Alvarado to the station and his parents come with him; while they asked to join, the officers refused.  Alvarado never Mirandized.  After a two-hour interrogation, he was allowed to leave with his parents.  Court holds this is not a “custodial” interrogation and that we cannot consider the suspect’s age.  Use an objective standard for Miranda standard.  This narrows Miranda.
Concurrence (O’Connor): We should be considering age, but this isn’t so bad because suspect is 17.5 years old.  This is an important vote because the case was a 4-1-4 split.
Dissent: Reasonable person should be a reasonable person in the suspect/defendant’s position.  Thus, we should have looked at Alvarado’s ago.
Berkemer v. McCarty (Marshall 1984): McCarty pulled over for swerving.  Failed a field sobriety test and said he had had a couple of beers and several joints.  At the station, a tox screen showed no alcohol in his system.  Police question him further.  He’s ultimately convicted after pleading nolo contendere (difference between “guilty”: can’t be used against him in a civil case).  Two issues: Does Miranda cover interrogations at the station house (or otherwise in custody) for a minor crime, such as a vehicle offense? And, Does roadside questioning of a motorist detained pursuant to a traffic stop constitute custodial interrogation for the purposes of Miranda? Marshall has good news and bad news: Good news is Miranda applies even to minor crimes (Rationale: We don’t know what the suspect ultimately will be charged with, and the line can be hard to draw); bad news is roadside questioning does not require Miranda warnings.  Rule: Ordinary traffic stop does not require Miranda rights; Miranda rights only required if full arrest.  Rationale: Our concern is over coercive interrogations.  During traffic stops the suspect is not in isolation, the stop is relatively short, and Terry stop questioning does not always disadvantage the suspect (can exculpate).
c. Was Defendant Interrogated?
i. Rule: An interrogation includes both express questioning and any words or actions that the police know are “reasonably likely to elicit an incriminating response from the suspect.”  (Innis).
· Miranda warnings are unnecessary where conversation is with non-police third party because not coercive.  (Mauro). 

· Questioning by an undercover agent does not require Miranda warnings because a stealth officer does not create a police-dominated environment.  (Perkins).

Rhode Island v. Innis (Stewart 1980): Police found Innis at 4:30 in the morning and put him in the car on suspicion for murdering taxi drivers. Mirandized multiple times.  They were told not to interrogate him in the car, but the three officers in the car with him started discussing what a shame it would have been if a little crippled girl from the nearby school for the handicapped found the gun and killed herself.  As a result, Innis led them to the gun.  Issue was whether indirect questioning counted as an interrogation. Court holds “interrogation” covers both express questioning and any words or actions that the police know are “reasonably likely to elicit an incriminating response from the suspect.”  Majority says nothing about this discussion was designed to elicit a confession because the entire conversation consisted of nothing more than a few offhand remarks, and there was nothing to show that Innis was particularly sensitive about handicapped children.  (Compare to Nix: In Nix, issue was assistance of counsel; here, issue was Miranda.  6A standard is much more strict.
Dissent: If the standard is whether this is a practice that would reasonably lead to a statement, that standard has clearly been met here by officer’s appeal to Innis’s conscience.  This was a prototypical interrogation technique.
Arizona v. Mauro: Mauro is in custody and police bring in his wife.  Police record the conversation, and Mauro’s wife lays into him.  Mauro confesses and police use the confession against him.  No Miranda violation because the confession was not the result of coercion by police.  Court holds Miranda rights not required where conversation is with a non-police third party because there the atmosphere does not involve coercion.  Police can use ploys.
Illinois v. Perkins (Kennedy 1990): An undercover police officer gets Perkins to confess in jail and uses the confession against him.  “Conversations between suspects and undercover agents do not implicate the concerns underlying Miranda.”  Court holds questioning by undercover agent does not require Miranda rights because stealth officer does not create police-dominated environment.  Rationale: No element of police coercion. “Miranda forbids coercion, not mere strategic deception by taking advantage of a suspect’s misplaced trust in one he supposes to be a fellow prisoner.”
d. Application: Situations Where Miranda Does Not Apply

i. If police stop you on the street and ask you what you’re doing, this is not custodial and Miranda does not apply.

ii. If somebody blurts out something, there is no Miranda violation because the person has not been questioned.  

iii. If police invites someone to come down to the station and answer questions, that person is not subject to custodial interrogation.
3. Miranda Warning
a. Rule: Before there is a custodial interrogation, the defendant must be warned of his Miranda rights, which include:

i. The right to remain silent

ii. Anything said can be used against D

iii. Right to counsel before and during interrogation

iv. Right to have counsel appointed

b. No Magic Words Required (Prysock, Eagan, Powell)

California v. Prysock (per curiam 1981): Issue whether the warnings give to respondent prior to a recorded conversion with police satisfied Miranda requirements.  Brutal murder.  Police bring in a minor suspect for committing the crime and call his parents.  After speaking with his parents, he decided to answer questions.  Cops give him his Miranda warnings in two different ways, and defendant argues he was confused (thought he could only have an attorney in court). Court said warnings were good enough and that “no talismanic incantation was required to satisfy [Miranda’s] strictures.”
Dissent: The way the rights were conveyed left the door open for misunderstanding.  If we’re going to have Miranda, we should require police to give them as announced in Miranda.
Duckworth v. Eagan (Rehnquist 1989): Defendant stabbed a girl on the beach 9 times after she wouldn’t have sex with him.  He calls police and says they were attacked and she was abducted in a van.  When he gets there with police, she says, “Why did you stab me?”  He was given his Miranda warnings twice (once orally and once in a statement to sign), and the first time he was told that he had the right to an attorney “if and when [he goes] to court.” Court says the essence of the warnings was given.
Dissent: Suspect easily could have been confused by the language; it seems conditional, and he was unfamiliar with the law and was scared at the time.
Florida v. Powell (Ginsburg 2010): Robbery. Police apprehended Powell.  Police Mirandize him at the station, but they leave out the fact that he has these rights during the interrogation. (“You have the right to talk to a lawyer before answering any of our questions” and “you have the right to use any of these rights at any time you want during this interview”).  Court once again holds that you don’t have to use the exact language; warnings given here enough for him to understand.
Dissent (Stevens/Breyer): In both Duckworth and Prysock, all of the right words were used at some point; here the police never covered all the bases.  This required a sophisticated defendant.
Doody v. Schriro: Murder of Buddhist monks in a temple.  Police originally pick up four adults for the murders and got false confessions from each, all of which were thrown out.  Police then pick up Doody at school while he was doing a flag ceremony at high school for ROTC.  Bring him to the station around 9:30pm, Mirandize him, and question him for the next 12–13 hours.  Miranda warnings, while given, consumed 12 pages of transcript and were wordy and meandering.  Some coercive techniques were used (Mutt and Jeff, feeding him info, etc).  The whole time he was getting more and more tired and complacent.  Court holds that the statement was involuntary (DP) under the totality of the circumstances (Court looks at age, length of interrogation, intensity of interrogation, sleep deprivation, and the fact that police had already had four interrogations thrown out).  In addition, the Miranda warning was insufficient because it was far from clear and understandable.
4. When Does a Miranda Violation Occur?

a. Rule: A 5A violation does not occur until an un-Mirandized statement is introduced in a criminal case.  (Martinez).

b. Implications: One cannot sue privately for a Miranda violation unless the statement is introduced; however, other constitutional rights may have been violated that could result in civil liability (e.g., due process).
i. NB: Can sue civilly once the statement is introduced, but almost no chance of winning.
c. Chavez v. Martinez (2003): Man was shot by the police and questioned without Miranda warnings while being rushed to the hospital and in the emergency room.  Police eager to interrogate him because they didn’t want to be blamed (Martinez was engaged in a scuffle in a field in which an officer got stabbed; as a result, he got a good beating). Issue was whether an individual could sue police officers for damages for violating Miranda. Court holds that cannot sue for violation of Miranda rights because a 5A violation does not occur until an un-Mirandized statement is introduced in a criminal case.
5. Miranda & The Exclusionary Rule
a. Remedy: Exclude illegally obtained confession, but not full fruit of the poisonous tree doctrine.  (Tucker).
i. Only the unMirandized confession is suppressed. Rationale: Cost of Miranda’s prophylactic rule is too high.

ii. For Thomas and some other Justices, there is only a constitutional violation when the evidence is admitted.  
b. Can Still Use
i. Witnesses found through unMirandized statement (Michigan v. Tucker)
ii. Subsequent Mirandized statements (Oregon v. Elstad), UNLESS deliberate tactic to bypass Miranda (Seibert)

· Subsequent Mirandized Statements: Absent deliberately coercive or improper tactics in obtaining the first statement, subsequent statements may be admissible if there are proper Miranda warnings given to remove the taint of the first statement.  Necessarily requires a showing that there were two separate statements, as opposed to a continuing violation.
· Issue: Separate Statement or Continuation? Factors:

· Same officers interrogating?

· Same place?

· Referring back to earlier statements?

· Real break where suspect received Miranda rights?

· Deliberately Bypassing Miranda: Three approaches—
· Souter: One continuous, rolling interrogation—see Elstad
· Breyer: Use “good faith test.”  Burden is on the government to show that the initial violation of Miranda was in good faith.

· Kennedy: If police deliberately bypass Miranda, the second statement is inadmissible unless curative steps are taken.  

· Curative Steps: 

i. A substantial break in time and circumstances, or
ii. An additional warning that explains the likely inadmissibility of the prewarning custodial statement

· NB: This is now the standard, but know all three approaches.

iii. Physical evidence found through unMirandized statement (Patane)
Michigan v. Tucker (Rehnquist 1974):  Police questioned a suspect without properly administering Miranda warnings and during the interrogation learned the identity of a key witness.  Issue was whether the prosecution could use this witness at trial.  Rehnquist states that balancing the competing interests warranted allowing the use of the witness at trial.  Court holds exclusionary rule does not bar witnesses found as a result of a non-Mirandized statement.  Balancing Test: Cost of Miranda prophylactic rule too high.  Balancing the competing interests warranted allowing the use of the witness at trial.  Court says that where the official action was pursued in complete good faith, the deterrence rationale loses much of its force, but he’s not creating a good-faith exception.
Dissent: Court wrong to reach the remedy question because this case occurred prior to Miranda.
Oregon v. Elstad (O’Connor 1985): Police suspect the neighbor of a burglary victim to have been involved in the burglary.  Suspect’s mother lets police in the home, where the police find him in his room.  At the house, cops told him—before Mirandizing him—that they believed he was involved, and he stated that he was there.  Elstad was in custody here, even though he was in his own home.  This is a questionable violation—not so clear that he was in custody.  Police take him to the station, where they Mirandize him properly and he gives a full and voluntary confession.  Issue is whether the second statement (given at the station) is tainted and thus inadmissible as a result of the first statement.  Elstad argues he’d already let the cat out of the bag.  Court holds that, absent deliberately coercive or improper tactics in obtaining the first statement, subsequent statements may be admissible if there are proper Miranda warnings after a Miranda violation.  Court says that if there are two separate statements, the Miranda warning after the first cures the violation; however, if the second interrogation is actually just a continuation of the first, it might be suppressable.
Missouri v. Seibert (plurality 2004): After her child with cerebral palsy died in his sleep, Seibert decides to incinerate the body because she was afraid of negligence charges due to bed sores on dead child.  Burns her child and another (alive) mentally ill teen in her home, staging it as an accident.  Pursuant to police policy, police did not Mirandize her at first.  After they got a confession from her, the police Mirandized her and elicited the confession again.  Use the information they got before the warnings to get the statement again after the warnings.  Court holds second confession inadmissible, as it was a deliberate attempt to evade Miranda.  This was a continuing violation.  Distinguish from Elstad: In Elstad, there was a good-faith mistake, and it was an indirect interrogation.  Here, the violation was deliberate and there was a continuing violation (same officer, same time of day, using content of prior confession, only a short break between confessions, etc).

Souter: One continuous, rolling interrogation—see Elstad
Breyer: Use “good faith test”; burden is on the government to show good faith

Kennedy (controlling vote): If deliberative bypass of Miranda, second statement inadmissible unless curative steps.  Real curative steps should include a substantial break in time and circumstances or an additional warning that explains the likely inadmissibility of the prewarning custodial statement
Dissent: This approach adds a subjective component to determine whether the interrogation techniques were “deliberate.”  This does not promote the clarity of the rule.

US v. Patane (plurality 2004):  Patane arrested for harassing his gf.  On the same day the ATF alerts an officer that he was a felon in possession of a firearm.  The officer starts to Mirandize him, but he interrupts and says he knows his rights.  Detective then asked respondent about the gun.  Patane tells them where to find the gun.  Issue is whether the gun is admissible.  Plurality holds gun admissible under a split of reasoning.  NB: No good faith exception to Miranda; must touch all the bases.  Don’t suppress physical evidence obtained through Miranda violation.

Thomas: 5A refers only to “testimonial evidence.” Thomas is still annoyed by Dickerson, which says that Miranda was based on the 5A.  Here, Thomas says 5A only applies to testimonial evidence, and a violation occurs only when statements are admitted in court.

Kennedy/O’Connor: Costs of using rule too high.  In light of the important probative value of reliable physical evidence, it is doubtful that exclusion can be justified by the marginal deterrence this would create in light of the fact that police tried to give Miranda warnings.

Dissent (Souter, Stevens, Ginsburg): Might as well tell the police that they can violate Miranda and while they won’t be able to use the confession, they can use anything else they get out of the confession. “The plurality adds an important inducement for interrogators to ignore the rule in that case”

Dissent (Breyer): Would use the good faith test he urged in Seibert (decided in the same term).
6. Miranda Exceptions
a. Impeachment

i. Rule: Statements obtained in violation of Miranda are admissible to impeach. (Harris).  

· NB: This is a constitutional permissibility rule, not an automatic admissibility rule.  Still subject to 403 balancing.

ii. Rationale: Sufficient deterrence to deny use in case in chief, and the risk is too high to use Miranda to keep statement out when D lies on the stand.

iii. Harris v. NY (Burger 1971): Harris buys heroin from an undercover police officer.  Takes the stand in his own defense and denies making the sale on the alleged date.  Also says the sale was baking soda, not heroin.  In cross-exam, prosecutor wants to use a confession obtained by way of a Miranda violation to impeach him.  Court holds statements obtained in violation of Miranda can still be used for impeachment. There is sufficient deterrence by saying police cannot use in case in chief, and the risk is too high to use Miranda to keep the statement out when the defendant is lying on the stand. (This created the basis for all future exceptions.)
b. Public Safety / Emergencies

i. Rule: UnMirandized statements are admissible where the questions leading to the statement were directed at subduing a threat of immediate danger.  (Quarles).  Presence of a threat of immediate danger is judged by an objective standard, and the scope of the questions must relate to the public safety issue.
ii. Rationale: Need for public safety outweighs need for Miranda’s prophylactic rule.

iii. NB: Likely that this rule applies with stronger force due to the terrorism craziness.
iv. New York v. Quarles (Rehnquist 1984): Woman tells officers she was raped and describes the man and his whereabouts.  They find the man, frisk him, and find an empty holster.  They handcuff him, surround him, and ask him where the gun is.  He tells them, and then they Mirandize him.  Officer argues suppression not warranted because there was a public emergency because there was a loaded gun in a supermarket. Court allows the statement.  Threat of immediate danger judged by an objective standard.  Court does leave open the possibility of arguing coercion (i.e., a due process violation).
· O’Connor: Keep out statement, but let in gun (NB: this is before Patane). Miranda is very clear, and this rule muddles the Miranda rule.

· Dissent: Keep out both statement and gun. Unsure there was really an emergency.  No evidence in the record that he’s a threat to public safety, and there are multiple police officers on the scene.  Point of Miranda was to keep this out.

c. Booking Exception

i. Rule: Routine booking questions are not considered an interrogation, even though some of the information obtained may be incriminating.  (Muniz).  Questions must be purely administrative.

ii. Pennsylvania v. Muniz (Brennan 1990):  Muniz arrested for DUI.  At the station he was asked standard booking questions (name, address, weight, eye color, date of birth, and age), and he slurred his answers.  Brennan wrote the opinion, which is indicative of the obviousness of the exception.  Booking questions serve a different purpose than interrogations: They’re only administrative questions to aid in booking.  Officers at the station also asked whether Muniz remembered the date of his sixth birthday.  Court held that this was not within standard booking questions and had to be suppressed. Questions must be purely administrative.

7. Waiver of Miranda Rights
a. Types of Waivers
i. Express (Written, verbal)
ii. Implicit (NC v. Butler)
· Rule: In the face of silence, courts must presume that D did not waive his rights; however, waiver can be inferred from actions and words.  (Butler).

b. Rule: Waivers must be knowing, intelligent, and voluntary.  Subjective standard particular to defendant.
i. Knowing, Intelligent, and Voluntary?  Look to the subjective characteristics of to determine whether defendant’s actions were knowing, intelligent, and voluntary under the totality of the circumstances.  (Fare v. Michael C). 

· Consider subjective characteristics of suspect:

· Age

· Experience

· Education

· Intelligence

· Background

· Do not include motivating factors (CO v. Connelly): In Connelly, Court said it would not consider the fact that the defendant was suffering from psychosis that prevented him from making free and voluntary choices.  Court explained that Miranda protects defendants from government coercion, but goes no further than that.  Court said that voluntariness of a waiver has always depended on the absence of police overreaching, not on “free choice” in any broader sense of the word.
ii. Voluntary?

· Waiver is voluntary even if police don’t tell the suspect that his lawyer wants to see him.  (Burbine).

· Wavier is voluntary even if defendant is not told the nature of the crimes for which he is under suspicion.  (Spring).

North Carolina v. Butler (1979): D charged with robbery, kidnapping, and assault.  FBI informed him of his rights Refused to sign a written waiver, but said, “I will talk to you but I’m not signing any form.”  Court finds this a sufficient waiver.  Implied waivers are allowed, as long as waiver is knowing, intelligent, and voluntary.  In the face of silence, courts must presume that D did not waive his rights, but waiver can be inferred from actions and words.  Court did not say cops were required to tell him it’d be a waiver even if he didn’t sign the form. Knowingly, intelligently, and voluntarily is the general standard for waivers.  “Intelligent” doesn’t mean the decision has to be smart.
Moran v. Burbine (1986): Suspect in a murder case waived his Miranda rights, including his right to counsel, and confessed.  The suspect’s sister had hired an attorney who telephoned the police station and was told that no interrogation would occur until the next day.  At no point was the suspect told that there was an attorney who had been retained and wanted to see him.  Court found no constitutional violation and said that “events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right.” 

Spring v. Colorado (1987): Issue was whether the suspect had to be told what he was being charged with.  Court held that suspect does not have to be informed of the nature of the crimes for which he’s under suspicion. One rationale for this holding is that police often don’t even know the extent of the crime involved.  Could pull someone over for a traffic stop and discover more after an investigation. 
8. Questioning After Invocation of Miranda Rights
a. D Invoked the Right to Remain Silent
i. Rule: Defendant’s assertion of rights must be “scrupulously honored” (Mosely), but assertion of rights does not last forever. Police may reinterrogate if they give separate warnings and the defendant voluntarily waives his rights.

ii. Voluntariness Factors: Argue the factors—the more factors there are, the more you can argue the case is like Mosely; the fewer there are the less likely there is a waiver.
· Length of break between questioning

· New Miranda warnings

· New interrogation about a different subject

· Police may be able to come back and ask about the same subject.  

· Different interrogators?

iii. Invoking the Right to Remain Silent: D must clearly assert the right to remain silent; simply remaining silent is not enough to assert the right to remain silent. (Berghuis v. Thompkins).
iv. Michigan v. Mosely:  Defendant arrested in the early afternoon for burglary.  Brought to po station and Mirandized.  Said he didn’t want to talk.  Shortly after 6pm, a different officer came to talk to D about a different shooting.  Officer Mirandized D, and D waived his rights and confessed.  Court “conclude[s] that the admissibility of statements obtained after the person in custody has decided to remain silent depends under Miranda on whether his ‘right to cut off questioning’ was ‘scrupulously honored.’” Miranda is not forever.  Factors showing waiver was knowing and voluntary: 2-hour break, fresh warnings, different subject of interrogation, and different identity of officers.  Overall, officers weren’t trying to coerce or deceive the defendant or violate his assertion of rights.
· Dissent: “Scrupulously honoring” means leaving the defendant alone.  Majority’s standard too vague.
v. Berghuis v. Thompkins (Kennedy 2010):  Defendant involved in a shooting in a mall.  Arrested a year later.  During interrogation, he refused to sign a form with his Miranda rights on it, and he just sits there for several hours.  Eventually, interrogators ask him, “Do you believe in God?” “Yes” “Do you pray to God?” “Yes” “Do you pray to God to forgive you for shooting that boy down?” “Yes.”  Thompkins moves to suppress and argues an implied invocation of right to remain silent by not saying anything. Court holds that D must clearly assert the right to remain silent—remaining silent is not enough to assert your right to remain silent.  Waiver of right to remain silent is inferred from speaking.  Court basically says you have to explicitly and verbally assert your right to remain silent.  (Note the procedural posture: This came up on a habeas case under AEDPA, which requires substantial deference to the lower court.  However, the impact of this case likely extends beyond AEDPA.)
· Dissent (Sotomayor, for 4 dissenters): This is a major retreat from Miranda.  Counterintuitive to require a verbal statement to invoke the right to remain silent.
b. D Invoked the Right to Counsel
i. Generally: Court is more worried about police pressure here.  By requesting a lawyer the defendant has already asserted that he is uncomfortable, and this lack of comfort does not dissipate when the police return.  This results in a tougher standard for reinitiating questioning.

ii. Rule: Once D has invoked the right to counsel, only D can reinitiate interrogation (Edwards) UNLESS there has been a 14-day “break in custody” on the case police were interrogating D on.  (Shatzer).
· Applies even after D has spoken with his attorney.  (Minnick).

· “Break in custody”: For normal defendants, this requires being released from jail.  However, for those defendants who are in jail for an extended period of time for another crime, sending defendant back into general jail population constitutes a “break” in custody. (Shatzer).

iii. Invoking the Right to Counsel
· Rule: Assertion of the right to an attorney must be a clear, unequivocal invocation. (Davis).
· “Maybe I should talk to a lawyer” is not clear enough. 
· “Give me a lawyer, I mean it.” is probably enough.

· Key aspect: “Unequivocal:

Edwards v. Arizona (1981):  D arrested for robbery, burglary, and murder.  During first questioning D was Mirandized and he submitted to questioning.  Asked to make a deal, then said he wanted to talk to his lawyer before making the deal.  Actually invoked the right to an attorney.  Questioning stopped and D returned to county jail.  Second questioning was 9am the next morning.  Two different officers went to speak with him.  He was Mirandized and he said he would talk after he heard his accomplice’s taped confession.  He listened to it and said he would make a statement so long as it was not recorded.  D implicated himself in the crime.  Court holds that if D has invoked his right to counsel, police cannot re-initiate interrogation. Only D can reinitiate interrogation (reaffirmed in Michigan v. Jackson (1986)).  The rule in this case was an absolute rule.
Concurrence: Initiation should be a factor in the totality of the circumstances; there should not be an absolute rule.
Minnick v. Mississippi (1990): Minnick and Dyess escape from prison.  They enter a mobile home to find weapons, and they shot and killed the occupants.  They then tie up two women who subsequently arrive.  They fled and had a falling out.  Minnick winds up in CA, where he is ultimately arrested.  He refused to sign a waiver, but he told the police to come back on Monday when he had a lawyer—essentially asserts right to counsel.  He consults with his attorney several times over the weekend, and on Monday the police come back to interrogate further.  Issue was whether asserting your right and speaking with your attorney uses up the right.  Court holds that you don’t use up your right and reaffirms Edwards: “We hold that when counsel is requested, interrogation must cease, and officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney.”

Dissent (Scalia):  Edwards should not create an irrebuttable presumption that waiver is invalid.  Too much effort to prevent confessions—thinks the Court is stacking prophylaxis upon prophylaxis.  Believes it is virtuous for a defendant to confess.

Maryland v. Shatzer (Scalia 2010):  D was in jail on a child sex abuse charge.  Police came in to talk to him in 2003 question him about the unrelated sexual abuse of his son.  He invoked his right to counsel and they terminated questioning.  In 2006 the case was reopened and D was again questioned while still in jail.  He waived his Miranda rights and confessed after being submitted to a polygraph.  Issue is whether a 2.5 year break was enough to break off Edwards.  Court holds Edwards presumption does not last forever: Since Edwards was a judicially imposed prophylactic rule on top of a prophylactic rule, we need to do a balancing test (i.e, are the benefits of a firm rule worth the costs?).  Miranda was about people not being coerced, and here the suspect was released back into his “normal life” (in this case prison) so there is no longer a threat of coercion. Rule: Police can reinitiate interrogation after invocation of 5A right to counsel if 14-day “break in custody” on the case they were interrogating on.  Sending defendant back into general jail population constitutes a “break” in custody (counterargument is that being sent into general population is as coercive or more because every aspect of his life is controlled by police).

Concurrence (Stevens): Prison is inherently coercive.  However, concurs because he believes Edwards shouldn’t last forever.  Argues that the 14-day standard is silly, but 2.5 years is sufficient here.

Davis v. U.S.: Davis was playing pool with someone on a naval base.  He won and the other guy didn’t pay up ($30), so Davis killed him with a pool cue. Naval investigators start questioning him, and after while he said, “Maybe I should talk to my lawyer.”  Investigators ask him to clarify whether he wanted to invoke his right to an attorney, and he said no.  He later confesses and tries to suppress his confession.  Issue was whether D’s statement was an assertion of his rights.  Court holds this is not an assertion of his rights, as assertion of the right to an attorney must be a clear, unequivocal invocation.

Concurrence: Still wasn’t a clear assertion, but it wouldn’t hurt to require police to clarify in ambiguous cases.

People v. Couey: Confession of child murderer suppressed because he asked for lawyer 8 times.

People v. Gonzalez: “If for anything you guys are going to charge me, I want to talk to a public defender.” Not unequivocal invocation of right to counsel.
9. Possible Policy Question: Do we need to get rid of Miranda?  Cite examples.

a. Miranda has been significantly eroded

i. Don’t use fruit of poisonous tree

ii. Don’t use unless custodial interrogation

iii. Don’t need magic words

iv. Numerous exceptions
E. Step 3: Sixth Amendment Right to Counsel Challenges

1. Background
a. Generally: While the Miranda right to counsel is implied in the 5A, the right to counsel under the 6A is explicit.  The 6A right to counsel was drafted with the machinery of the criminal justice system in mind, not just interrogations, and is in addition to defendants’ 5A Miranda rights.
b. Escobedo v. Illinois (1964): Decided the same year as Massiah (below) and before Miranda, so Court had not yet read the right to an attorney into the 5A.  In Escobedo, Court tried to use the 6A to protect questioning of Ds, but no formal charges had been filed.  Fact that charges had not been filed highlights that the Court was looking for an expanded right to counsel.  Escobedo was an early attempt that ultimately failed and gave way to Miranda.  Escobedo only lasted two years, whereupon the Court abandoned the 6A approach for the right to counsel before formal charges had been filed.
2. Rule: The 6A prohibits police or an informant from “deliberately eliciting” incriminating statements in the absence of counsel.  (Massiah).

a. Triggering the Right: Defendants have a right to counsel in “all criminal prosecutions.”  The 6A right to counsel applies only where there are formal charges.  

i. Formal Charges: Look for filing of an indictment, preliminary hearing, or arraignment.
ii. Once the right is triggered, it applies anywhere​—including in D’s own home.  (Fellers).

b. “Deliberately Eliciting” Information

i. Look to officers’ intent (usually ignored under Whren) (Williams)

ii. Jailhouse snitches cannot initiate conversations or ask questions.  (Henry).  Jailhouse snitch may, however, “keep his ears” open—permissible only if snitch is a mere listening post.  (Kuhlman).
Massiah v. United States (Stewart 1964):  D was indicted (formally charged) for cocaine conspiracy (note that drugs frame issues early on).  Co-conspirator agreed to help agents and agreed to have a listening device put in his car.  D got in the car and gave incriminating statements while agents listened in.  Issue is whether the consensual monitor in the absence of Massiah’s attorney after formal charges had been brought violated the 6A. (No 4A problem because this was a consensual monitor; no 5A problem because not in custody.)  Court holds that 6A right prohibits police or informant from “deliberately eliciting” incriminating statements in the absence of counsel.  6A violation was going around D’s lawyer.  “We hold that petitioner was denied the basic protections of that guarantee when there was used against him at his trial of his own incriminating words, which federal agents had deliberately elicited from him after he had been indicted and in the absence of counsel.”
Dissent (White, Clark & Harlan): Police have the right in a civilized society (i.e., a non-drug society) to investigate crime. Basically accuses majority of doing this only because it doesn’t like confessions.  Believes DP voluntariness rule is sufficient.
Brewer v. Williams (Stewart 1977):  Same as Nix v. Williams. Williams had been formally charged here, so 6A had attached.  Christian burial speech ensues.  In 4A context this case stood for inevitable discovery (which was a later trial).  Issue here was whether Williams was denied his 6A right to counsel when the officers elicited Williams’ statement when he did not have his counsel with him (as opposed to an interrogation setting).  Court holds 6A prohibits officers from “deliberately eliciting” information in absence of counsel once formal charges are filed.  Standard for “deliberately eliciting” involves looking at intent, which is typically ignored.  NB: Court here found that even though Williams answered, he hadn’t waived his right.  Contrast this to Berghuis: Prior to Berghuis, the Court had said that waiver had to be intentional; that’s why Berghuis was so surprising.
Burger Dissent (Burger): This guy killed a child; we shouldn’t give him rights.

Dissent (White, Blackmun, Rehnquist): Stuck on DP voluntariness (“Respondent’s waiver was thus knowing and intentional.”  Thinks we shouldn’t be creating new rights.

Fellers v. US (2004):  Fellers was indicted and then police came to his house to arrest him and Fellers made incriminating statements.  “Because the ensuing discussion took place after petitioner had been indicted, outside the presence of counsel, and in the absence of any waiver of petitioner’s 6A rights, the statements made to police had to be excluded.  6A rights apply even if interrogated inside D’s own home.
US v. Henry (Burger 1980): Burglary. Police found a rental receipt in the getaway car that they linked to Henry.  While Henry was in jail after being indicted, police told a jailhouse informant not to ask questions but to “keep his ears open.”  Informant was also paid.  Issue was whether snitch had deliberately elicited information.  Court holds jailhouse snitch cannot initiate conversation or ask questions.  Here, the informant’s initiation of conversations went beyond being a mere listening post.  As a result, informant was held to have deliberately elicited information. Two requirements met in this case: Henry had been formally charged, and there was a deliberate effort by the government to get incriminating statements.

Dissent: “Deliberately soliciting” should be where police intentionally send someone out to ask questions. As a result of this case, even negligent eliciting of information could be held tantamount to “deliberate” eliciting.

NB: No coercion at all in this case.  Thus, if the 6A was only about coercion, as Scalia held in Montejo, this case would have come out in a different way.

Kuhlmann v. Wilson (Powell 1986): D and two others robbed a taxicab garage and shot the night dispatcher.  D arraigned and confined in a cell overlooking the garage and with a known informant.  The most the informant said in this case was that D’s alibi “didn’t sound too good.”  Issue: Was this informant’s acting only as a listening post OK under the 6A?  Court holds jailhouse snitch can “keep his ears” open; OK as long as informant is a mere listening post.

Dissent: Placing an informant in contact with D is a per se deliberate attempt to elicit information.  Views the entirety of police conduct, not just whether informant was a listening post or not.
3. Miranda vs. Massiah
	Miranda
	Massiah

	Only for “custodial interrogations”

Applies before and after formal charges

Implied in 5A

Not offense-specific; cannot question D at all without valid Miranda rights
	Custody irrelevant

Applies only with formal charges

Express in 6A; prohibits “deliberately eliciting” statements without counsel

Offense-specific; can elicit info on other crimes




4. Offense-Specific
a. Rule: The 6A right to counsel is offense-specific, so police may elicit information regarding an offense other than the one for which D is charged.  (McNeil).  “Same offense” is defined by the Blockburger v. US separate elements test—the “same offense” is an offense that contains the same elements as the offense charged.

i. NB: Even if the elements of the questioned offense are the same as the arrested offense, if there are two separate offenses on separate sets of facts, police can question about the offense the D was not arrested for even if there are the same elements.
b. Cases
i. McNeil v. Wisconsin (1981) (6A offense specific?): D formally charged with armed robbery.  Police questioned about another robbery and murder in another part of the state.  D waived Miranda rights and confessed.  Court holds 6A is offense-specific; thus, police can elicit information regarding a different offense.  Does not answer what constitutes a different offense.
ii. Texas v. Cobb (Rehnquist 2001) (What is the “same offense”?): Murder/burglary.  D confessed to burglary and was formally charged.  With D’s permission, po questioned D about the murders, which he denied.  While out on bond, D was taken back into custody, Mirandized, and questioned again about the murders.  D confessed. Court holds “different” offense decided by Blockburger (separate elements) test: Court looks to the elements of the crime and says the “same offense” is an offense that contains the same elements as the offense charged.  Thus, even if the charged offense and the “different” offense both stemmed from the same events (here, a robbery and murder), it doesn’t matter if the offense interrogated about has different elements from the offense charged.  Narrowest reading of how the 6A right to counsel during interrogations can apply.  Problem: This allows police initially only to charge someone with one crime (although suspected for other more serious crimes) and interrogate outside the presence of counsel.
5. Waiver of 6A Right to Counsel
a. Old Rule: Once the 6A right to counsel has attached, only D may initiate contact with police.  (Michigan v. Jackson).  Application of Edwards rule to 6A.
b. Current Rule: Police may reinitiate questioning upon D’s knowing and voluntary waiver of his 5A Miranda rights.  (Montejo).  Montejo imported Miranda rights to the 6A for the purposes of waiver.  Waiver of rights cannot be implied.
i. Rationale: 6A is like the 5A, in that the concern is coercion.  Miranda’s rules for custodial interrogation take care of coercion, and there is no risk of coercion where D is not in custody.

ii. Protecting Your Client Post-Montejo: Attorney should go on the record at the arraignment and say, “Your honor, my client invokes his right to counsel, and he does not feel that he will ever feel secure enough to waive his right to counsel under the 6A.  Isn’t that right client?” “Yes.” Not certain that this will hold up, but this is probably a good policy, and it’s worth a try.  If police later try to get D to waive rights, atty will have this to counter the police’s actions.
c. Cases

i. Michigan v. Jackson (Stevens 1986):  Defendant was one of four people hired by a wife conspiring to kill her husband.  He made 6 statements before arraignment.  At arraignment, he requested counsel.  Afterwards, police go back to ask him to confirm the 6 statements he made (after Mirandizing him).  Defendant agrees to respond without counsel present.  Court holds no valid waiver if police initiated. Court applies the Edwards rule to the 6A, arguing the rationale for Edwards is even stronger in the 6A context (i.e. after the suspect has already been formally charged)

· Dissent (Rehnquist): Doesn’t make sense to apply Edwards to the 6A.  Miranda/Edwards/5A is all about coercion.  Here, it is clear there is no coercion.
ii. Montejo v. Louisiana (Scalia 2009): Overruled Michigan v. Jackson. D was implicated in a murder.  D had a hearing and was appointed counsel (although he did not request cousel).  D did not meet with counsel before police came to question him.  D re-read him his Miranda warnings, which he waived.  D helped po find the murder weapon and wrote an apology letter to victim’s wife.  Letter held admissible.  No question that D had the right to counsel; the issue is whether he waived the right to counsel.  Court holds that to have a valid waiver of the right to counsel now, defendant cannot waive his Miranda rights.  Miranda rights imported to the 6A for waiver purposes.  Rationale: 6A is like the 5A in that all we’re worried about is coercion, and Miranda’s rules for custodial interrogation take care of coercion; those who are not in custody are not at risk for coercion.  Majority rejects this ABA Model Rules approach: The 6A does not codify the ABA Model Rules, and the police aren’t lawyers.  Ethical rules don’t apply in this scenario; only concerned about coercion.

· Dissent: Anti-badgering/coercion was not the point; this is about not circumventing the lawyer.  6A is not just based upon coercion; it’s based on a legal and ethical framework where you have to talk to the other side only through that party’s attorney.

6. Remedy for 6A Violation

a. Rule: Statements obtained in violation of the 6A are inadmissible in the prosecution’s case-in-chief, but they may be used for impeachment.  (Kansas v. Ventris).  (Involuntary statements cannot be used even for impeachment).
b. Kansas v. Ventris (2009): Justice Souter stated, “Our precedents make clear that the game of excluding tainted evidence for impeachment purposes is not worth the candle.  The interests safeguarded by such exclusions are outweighed by the need to prevent perjury and to assure the integrity of the trial process.” The Court said that excluding the statements would add little deterrent effect, but would interfere with the ability of courts to ensure the accuracy of testimony.  Basically, we want to deter police misconduct, but not at the substantial cost of allowing perjury.
VII. Fifth Amendment Right Against Self Incrimination in Other Contexts
A. Requirements for Privilege Against Self-Incrimination to Apply
1. Only individuals can invoke—not corporations
2. “Testimonial” evidence only
3. Must be “compulsion”
4. Must be the possibility of incrimination.
B. Testimonial
1. Rule: “Testimonial” requires written or spoken words of the defendant, which require some mind process on the part of the defendant. (Schmerber).
2. Does Not Include
a. Fingerprints 
b. Photos 
c. DNA
d. Line-up
e. Hair
3. Schmerber v. California (Brennan 1966):  Schmerber arrested at the hospital for drunk driving.  Officers took a blood sample to determine BAC, and he argued this violated his 5A right against self-incrimination.  Court draws a distinction between physical evidence and testimonial evidence and says physical evidence (fingerprints, photos, DNA, etc) can be taken and used against you as long as it’s not testimonial.  “Testimonial” requires writings or spoken words of the defendant, which require some mind process on the part of the defendant.
i. Dissent (Black): Taking something of the defendant and using it to convict him, and this is wrong.
C. Compelled
1. Compulsion Includes:

a. Adverse Inferences

i. At (Criminal) Trial (Griffin): Cannot punish a defendant for invoking his 5A right in a criminal trial.  Adverse inferences are permissible in civil trials.

ii. At Sentencing (Mitchell)

b. Torture
c. Subpoena
2. Hard choices (i.e., loss of a benefit) do not constitute compulsion.  (McKune)

3. McKune v. Lile: Prison had a sexual crimes rehabilitation program that’s much nicer than the alternative.  To get in, you have to admit to all of your past sexual crimes, even those you haven’t been prosecuted for.  D claimed this violated his 5A rights because he would have to admit things he hadn’t been charged for.  Court held that this was not compulsion.  If the only detriment is the failure to enjoy a benefit, there’s no compulsion.
D. Incrimination
1. Possibility of social stigma is not incrimination.
2. Possibility of civil liability is not incrimination.

3. Possibility of criminal liability is incrimination.

a. Can assert during grand jury, civil case, or criminal case.

4. Providing identification presents no reasonable danger of incrimination.  (Hiibel).

a. Hiibel: Defendant refused to give an officer his name and is convicted under a statute requiring him to do so. Issue was whether asking for D to ID himself was a 5A violation.  The Court holds that the statute does not violate the 5A as disclosure of his name presented no reasonable danger of incrimination. However, the Court leaves open the possibility that under some circumstances giving the police your name may result in the possibility of incrimination. (Possible scenario where asking one’s name might be incriminating: Woman goes to police station and says her husband, Hiibel, was abusing her.  She says he’s at a bar.  Police go to the bar and start asking, “Are you Hiibel?” to everyone.  This might be.)

i. Dissent: Why are the police asking unless they think it’s going to help.

E. Production of Documents

1. Rule: While there is no 5A right in the document itself—D not compelled to write it—there is a 5A right against production, which is a communicative assertion.  

a. The privilege against self incrimination is a personal right that cannot be asserted by third parties.  (Fisher).  Thus, a third party may be compelled to produce the document.
b. Police can get around the privilege against production of documents by obtaining a search warrant or granting immunity.

2. Fisher v. United States (White 1976): TP has incriminating documents.  Gives documents to a 3d party.  Court holds that a third party (here, the TP’s attorney) cannot assert your 5A rights.  Lawyer required to turn over documents to the IRS. The Court holds a third-party—the lawyer—may not assert your 5A rights. As there was no compulsion in writing the documents and a third party and not the defendant was compelled to turn over the documents 5A was not violated. Had the defendant himself been subpoenaed to turn over the documents the 5A may be violated in requiring the defendant to authenticate that the document belonged to him = communication. While the production of the diary was not compelled that act of production/identification is compelled.
F. Immunity
1. Rule: A grant of immunity overrides a defendant’s 5A privilege against self incrimination.  This includes identifying documents for production.  If testimony is immunized, any evidence derived from it is also immunized.  Immunity comes through statutory compulsion order (§ 6002).
2. Two Types

a. Transaction Immunity: Protection against future prosecution.  Broader grant preferred by defense

b. Use Immunity: Protection against use of evidence or evidence derived from it in future prosecution.  (Kastigar).  Narrower grant preferred by prosecution.
VIII. Eyewitness Identification
A. Concerns About Witness Identification 

1. Error rate—about 77% of DNA exonerations are based on faulty eyewitness identifications

2. Specific problems with cross-racial identification

3. Reasons witnesses make bad IDs
a. Stress

b. Brief opportunity to observe

c. Suggestiveness of ID procedure

d. Police feedback

e. Cross-racial IDs
B. ID Methods

1. Line-up

2. Show-up: Police show the victim a suspect just after the suspect had been apprehended

3. Photospread

4. Single Photo ID

5. In-Court ID
C. 6A Right to Counsel For Line-Ups
1. Post-Charges IDs

a. Rule: Defendant has a 6A right to counsel for post-indictment line-ups.  (Wade).
b. Remedy

i. In-Court ID: In-court ID is suppressed unless prosecutors can show by clear and convincing evidence that there was an independent source for the ID.  (Wade).  Goal is to determine whether the courtroom ID was tainted by the 6A violation.  Factors:

· Prior opportunity to observe alleged criminal act

· Existence o any discrepancy between any pre-lineup description

· Any ID problem to lineup of another person

· The ID by picture of the defendant prior to the lineup

· Failure to ID D on a prior occasion

· Lapse of time between alleged act and the lineup ID
ii. Out-of-Court ID: Suppressed per se.  (Gilbert)
c. Cases

i. United States v. Wade (Brennan 1967): Bank robbery.  Robber wore tape on his face.  Snitch turns in defendant.  Attorney was appointed after formal charges were filed.  Fifteen days later a lineup is conducted with Wade (without his lawyer), and the witness IDed him.  During the show up, Wade was handcuffed next to an FBI agent.  (Review: No 5A violation because standing in a lineup and being told what to say are not testimonial.)  Issue was whether witness employees could testify at trial since they were involved in the lineup tainted by the absence of counsel.  Court holds that it violates D’s 6A right to counsel not to provide an attorney for a post-indictment lineup.  Rationale is that counsel present at the lineup would be able to remove disabilities of the accused in precisely the fashion that counsel compensated for the disabilities of the layman at trial.  Court further holds that the in-court ID must be suppressed unless there is an independent source for the ID.
· Dissent (Warren, Douglas, Black, and Fortas): Thought there was also a 5A violation, as well.

· Dissent (White): Still upset by Miranda’s prophylactic rule and thinks a prophylactic per se exclusion rule here is overbroad.  Also has a federalism concern: If you’re worried about ID problems, let states deal with it.  Does not share majority’s cynical view of IDs; does not think prosecutors are out to taint IDs. Thinks lawyers will meddle and intimidate witnesses.

ii. Gilbert v. CA: The Court created a per se rule prohibiting admission of line up identification where the post-indictment line up occurs outside the presence of counsel. Only a per se exclusionary rule as to such testimony can be an effective sanction to assure law enforcement authorities will respect the accused’s constitutional right to the presence of his counsel at the critical lineup.
2. Pre-Charges IDs
a. Rule: There is no 6A right to counsel for pre-indictment line-ups.  (Kirby).  If the ID is really bad, D can challenge on Due Process grounds.

b. Kirby v. Illinois (1972): Robbery.  Kirby caught on the street with travelers’ checks and victim’s ID.  Police do a one-on-one show-up identification absent Kirby’s attorney.  Kirby argues ID should be excluded because his attorney wasn’t there.  Court holds that the show-up was fine because it was pre-arraignment.
i. Dissent (Brennan, Marshall): This is silly.  We want lawyers here for the same reasons we want them there after charges have been filed.

3. Limitation to Trial-Like IDs
a. Rule: The 6A right to counsel is limited to trial-like IDs; there is no right to counsel for photospreads and single-photo IDs, even post-charges.  (Ash). 

b. US v. Ash (Blackmun 1973): Pre and post-indictment photographic line-ups absent counsel lead to the identification of the defendant followed by an in-court identification. The Court holds that the 6A right to counsel does not apply to photo line-ups. The same concerns over suggestion with out reliable reconstruction are not present with photo lineups, which are not trial-like procedures. Not a trial like procedure.
i. Dissent: This seems like an improper rationale. A photo line-up may be just as suggestive and difficult to reconstruct. Plus the defendant is not even present to make counsel aware of suggestive actions.
D. Due Process (5A & 14A) Challenges
1. Step 1: Were the ID Procedures Unduly Suggestive?
a. Rule: Judged by the totality of the circumstances, the conduct of ID procedures must be so unnecessarily suggestive and conducive to irreparable mistaken identification as to be a denial of due process.  (Stovall v. Denno).
b. Unnecessarily Suggestive?

i. Rests on the assumption that there must be an identification.

ii. Emergency situations render IDs necessary (Stovall—witness maybe about to die)

2. Step 2: Was the ID Nevertheless Reliable?
a. Rule: Suggestive IDs are still admissible if sufficiently reliable.
b. Totality of the Circumstances Factors (Manson v. Brathwaite)
i. Witness’s opportunity to view at the time of the crime

ii. Degree of attention

iii. Accuracy and detail of description

iv. Level of certainty

v. Length of time from crime to identification
3. DP Challenges to ID Procedures Rarely Successful (Foster—only successful challenge)

4. Cases
Stovall v. Denno (Brennan 1967) (suggestive procedures necessary): Stovall arrested for murder of a doctor in his home.  Doctor’s wife also stabbed 11 times. Wife of murder victim was also stabbed and in the hospital critical condition. Pre-indictment Stovall is brought—handcuffed along with five police officers, two district attorneys and is the only black man in the room—into the hospital room of the wife where she is asked if this is the man who killed her husband.  Court holds that under the totality of the circumstances this was not necessarily unnecessarily suggestive given the wife’s fragile state. No more suggestive than necessary.  Trial occurred before Wade-Gilbert, and Court decided not to apply it retroactively.  Issue then was whether the show-up nevertheless violated Due Process.  Court says that it’s not enough to show that the identification was suggestive; it has to be unnecessarily suggestive.  Must look to the totality of the circumstances.  Here, police concerned that witness was going to die.
Foster v. California (Fortas 1969) (suggestive procedures violated DP): At an initial line-up composed of people who did not look alike (Forster was tall, while the others were not), the sole witness was unable to identify Forster as the perpetrator of a robbery with absolute certainty, even after having a one-on-one conversation with him. In a subsequent line-up Foster was the only person who had been in the first line-up, and the witness was convinced this time that Forster was the man. The Court holds that this line-up was unnecessarily suggestive under the totality of the circumstances. The elements of the identification procedure made it all but inevitable that Foster would be identified whether or not he was in fact the man. Rare finding of due process violation, as the facts here were particularly egregious.  Here, multiple lineups presented multiple opportunities to suggest.  Foster was the only tall person in the first line up, and he was the only one from the first line up who appeared in the second lineup.

Dissent (Black): Let the jury decide whether the witness made an accurate identification.  Policy rationale: “It has become fashionable to talk of the Court’s power to hold governmental laws and practices unconstitutional whenever this Court believes them to be ‘unfair,’ contrary to basic standards of decency, implicit in ordered liberty, or offensive to those canons of decency and fairness which express the notions of justice of English-speaking peoples.’  All of these different general and indefinable words or phrases are the fruit of the same, what I consider to be poisonous, tree, namely the doctrine that this Court has power to makes own ideas of fairness, decency, and so forth, enforceable as though they were constitutional precepts.”

Simmons v. US (Harlan 1968) (sufficient indications of reliability):  Bank robbery.  After robbery, a bank employee ran out and saw one of the robbers in a car.  Car traced to Simmons and another.  Witnesses are showed snapshots of two suspects—not a photo line-up—one day after a daytime robbery during which none of the robbers wore masks; each identified Simmons as the perpetrator. During trial the witnesses again ID Simmons. While the ID procedure was likely both suggestive—only photos shown to witness contained defendant—and unnecessary, the ID is still admissible given sufficient indicia of reliability. Here there was sufficient indicia of reliability given that they all the witnesses corroborated each other, the witnesses only selected one of the two suspects, the witnesses had five minutes to view the robber, and additional corroboration.

Neil v. Biggers (Powell 1972) (independent source): Woman taken from her kitchen at night (in low lighting) and taken to the woods, where she was raped.  She described him as having a youthful voice and as being young, dark, and fat.  She is shown numerous lineups over the course of 7 months and never IDed anyone.  They later do a one-on-one show-up with D and she IDed him with “no doubt.”  ID suggestive, but unclear whether unnecessarily suggestive: Witness arguably had been worn down over a long period of time, and show-up was the first time victim saw someone in person.  Nevertheless, ID was sufficiently reliable because of the opportunity of witness to view criminal at the time of the crime, witness’s degree of attention, accuracy of witness’s prior description of the criminal, and the level of witness certainty.

Dissent (Brennan): Court’s second-guessing of the findings of fact was an unjustified departure from the practice not to reverse findings of fact unless clearly erroneous.  Dissent look at the same factors and don’t think they’re so reliable.  Also very concerned with how much time had passed between incident and ID.

Manson v. Brathwaite (Blackmun 1977): Black undercover officer, Glover, buys heroin through the door at an apartment building.  Not well lit, but Glover sees drug dealer through the door (opened five to ten inches).  Immediately afterwards, Glover gives a detailed ID to another officer.  That officer leaves a single picture of Manson on Glover’s desk, and Glover identifies Manson as the dealer. Court formally adopts factors for deciding reliability under the totality of the circumstances. Court also notes that juries “are not so susceptible that they cannot measure intelligently the weight of identification testimony that has some questionable feature.
Dissent (Marshall): Court is discouraging police from doing good work by saying you can just give it all to the jury to let them decide.
VI. Bail to Jail
· SCREENING AND CHARGING
· Generally
· Timing of Charging Decision

· Possibility #1: Crime ( Arrest ( Complaint (  First Appearance ( Preliminary Hearing or Grand Jury 

· This is most commonly blue-collar criminals

· Possibility #2: Crime ( Pre-arrest investigation ( Grand jury or Preliminary hearing ( Formal charges ( Arrest

· Most commonly white-collar criminals

· Arrest Before Formal Charges: Gerstein Review

· Generally: Judge decides whether probable cause for arrest.  Once initial charges are filed, a defendant has the right to have a judge assess whether there is probable cause for the charges.  If the defendant has not been arrested with a warrant, this probable cause review must ordinarily be done within 48 hours of the defendant’s arrest. Ex parte process.
· Timing for Gerstein Review: “Without unnecessary delay”; ordinarily, within 48 hours of arrest (Riverside v. McLaughlin)

· Prosecutorial Discretion
· Generally:  Prosecutors have very broad prosecutorial discretion with respect to what charges to bring in what venues.  Executive branch power.
· Which charge?

· Which venue?

· Executive Branch power

· Factors Considered
· Economic realities

· Community interest

· Set an example

· Merits and strength of individual cases

· Background of individual defendant

· Decision Not to Prosecute
· Rule: Separation of powers prevents judges from forcing prosecutors to file charges.
· Inmates of Attica v. Rockefeller (2d Cir. 1973): Issue is whether the federal judiciary should, at the instance of victims, compel federal and state officials to investigate and prosecute persons who allegedly have violated certain federal and state criminal laws.  Present and former inmates of NY’s Attica correctional facility and the mother of an inmate killed in an uprising appealed the dismissal of their complaint seeking to compel prosecution.  Separation of powers prevents courts (judicial branch) from forcing prosecutor’s (executive branch) to file.
· Limits on Prosecutorial Discretion
· Statutory Limits: Prosecutors don’t get to make up crimes; they can only prosecute crimes the legislature has established

· Administrative Limits: Prosecutorial guidelines (various prosecutorial offices have different guidelines)

· Ethical Limits: Prosecutor’s duty is to seek justice, not merely to convict.  

· Prosecutors only need probable cause to prosecute, but they need proof beyond a reasonable doubt to convict.  Probable cause standard is probably too low

· Basic question: Are you doing the right thing for the right reasons?

· Constitutional Limits
· Bill of Attainders: Cannot pass a law to punish a particular group.  Trial by legislature in that legislative act inflicts punishment without a judicial trial.
· Example: During financial meltdown, Congress considered making it illegal to keep bonuses

· Ex Post Facto Clause: An ex post facto law is a law that punishes acts that were legal at the time they were committed.  The prohibition on ex post facto laws also bars laws that increase the punishment of an act after it was committed or retroactively extend the statute of limitations so that a defendant can be charged with a crime.”

· Prohibits from criminalizing after the fact

· Prohibits from retroactively extending statute of limitations

· Allows retroactive application of registration laws

· Ex: State law sought to resurrect prosecution of child molestation cases that were otherwise time-barred by extending the SOL.  This violated xx post facto.
· Equal Protection Clause: Selective/Discriminatory enforcement violates EP Clause

· Prosecution based on race or religion (or 1A right) violates equal protection. Standard (Wayte/Armstrong): 
· (1) Discriminatory Effect: Individual is being prosecuted while others similarly situated are not.
· (2) Discriminatory purpose
· NB: Very difficult standard

· Policy question: Should we change the legal standard to make it less difficult to challenge discriminatory prosecution?
· Due Process Clause: Vindictive Prosecution violates DP Clause

· Rule: Cannot retaliate against defendant for exercising constitutional right.  Rebuttable presumption that prosecutors charges are not vindictive. (Blackledge v. Perry)

· Note: Prosecutors can threaten harsher charges (up the ante) if the defendant agree to a plea bargain.  Blackledge is absolutely the exception!
· Wayte v. United States (Powell 1985): Wayte prosecuted for failing to register for the draft after he wrote to government officials informing them that he wasn’t going to register.  Gov’t had a policy of “passive enforcement,” whereby they only prosecuted those who self reported the fact that they were not going to register or who were reported.  Even after reporting, gov’t would tell them if they didn’t register, the gov’t would prosecute.  Wayte challenged on the basis that this was selective prosecution in violation of his 1A rights.  No doubt that this prosecution was influenced by his use of his 1A rights, but that wasn’t the sole reason.  Standard for Selective/Discriminatory Enforcement: There must be both (1) Discriminatory effect and (2) Discriminatory purpose.  This is a very difficult standard.  Comes up more frequently w/r/t race.

· Dissent (Marshall): This case was really about whether Wayte could seek discovery re: why he was prosecuted.  Doesn’t challenge, however, that the law is that there must be both discriminatory intent and effect.
United States v. Armstrong (Rehnquist 1996): Respondents charged with possession and intent to distribute cocaine in federal court alleged that he was being selectively prosecuted for federal prosecution based on race (less harsh punishment in state court). Evidence of discriminatory prosecution was an affidavit of a paralegal specialist stating that one in every 24 narcotics cases closed by the office during 1991 were black. The Court held that to compel discovery the claimant must show that similarly situated individuals of a different race were not prosecuted. Armstrong did not do this here. Rehnquist said the statistics don’t add up—must look at similarly situated individuals, which requires looking at what percentage of which races are committing the crimes. (“More than 90% of the persons sentenced in 1994 for crack cocaine trafficking were black, 93.4% of convicted LSD dealers were white, and 91% of those convicted for pornography or prostitution were white.”)

· Dissent (Stevens): Look at realities—people of color are 6 times more likely to be tried for drugs than white people.  Crack was punished 100:1 compared to cocaine.
· Blackledge v. Perry (Stewart 1974): Perry was an inmate who got in a fight with another inmate.  He was charged with misdemeanor assault.  After conviction, he exercised his right to appeal and receive a de novo trial from a higher court.  During the pendency of the appeal, the prosecutor obtained a new indictment (on the same crime with the same evidence) and charged him with felony assault with intent to kill. Court held that prosecutor’s actions constituted vindictive prosecution; this went beyond mere bargaining.  Cannot retaliate against a defendant for exercising his/her constitutional right .RARE exception to the general rule that bargaining is OK.
· Formal Charging Mechanisms: Screening Processes
· Why do we need further screening before going to trial?
· Impact on people’s lives of being charged with a crime is huge: Sitting in jail, reputation, paying for lawyer, losing job, etc
· Generally

· Grand jury: Primarily used in federal court because the Constitution gives the right to a grand jury for felony charges

· Preliminary hearing: Used more frequently by DAs

· Grand Jury
· Generally

· Makeup: 23 members of the community who sit for 6 months at a time

· Buffer to protect citizens

· Right not incorporated to states
· States not required to use a grand jury, and if they do, it doesn’t have to look like a federal grand jury

· In LA, the grand jury is used as the political “hot potato”: For cases the DA doesn’t want to bring for political reasons, the DA will bring it to the grand jury

· States can direct that grand juries can only hear admissible evidence

· Applies to “infamous crimes” (i.e., felonies)

· Prosecutors run

· Prosecutor trains the grand jury on the law

· No defense counsel

· No right to exculpatory evidence (Williams)
· CA requires disclosure of exculpatory evidence.
· Hearsay and inadmissible evidence allowed (Costello)
· CA does not allow an indictment to stand on hearsay alone.
· Grand jury secrecy: This is one of the biggest protections a grand jury still provides

· No probable cause requirement

· Basic screening process

· Process only takes minutes—“Can do 18 indictments before lunch”

· History: Comes from jolly old England; at the time, it was meant to provide some protection/buffer.  Today, grand juries are often like rubber stamps.

· Reform Proposals: ABA Section on Criminal Justice has suggested the following reforms:

· Witnesses before grand jury have right to counsel

· Prosecutors required to disclose exculpatory evidence

· Prosecutors not permitted to present inadmissible evidence

· Targets given the right to testify

· Grand jury witnesses provided with transcripts of their own testimony

· Grand jury cannot name persons in an indictment as an unindicted co-conspirator.
· Costello v. United States (Black 1956): Costello indicted for income tax evasion.  Prosecutor called 144 witnesses at trial, and the defense asked each if they were called before the grand jury; only three were.  This made it clear that hearsay evidence was introduced at the grand jury.  Court held that this was permissible. Rule: There is no constitutional bar to having a grand jury consider hearsay and/or other inadmissible evidence.
· United States v. Williams (Scalia 1992): Issue was whether a district court may dismiss an otherwise valid indictment because the Gov’t failed to disclose to the grand jury substantial exculpatory evidence in its possession.  Here, prosecutor knew of exculpatory evidence, but it failed to present this evidence to the grand jury.  Court holds that prosecutor is not requires to disclose exculpatory evidence.  Reasoning: There is no constitutional definition of a grand jury.  Court is concerned about making the grand jury adjudicatory rather than accusatory

· Dissent (Stevens): How can grand jury perform its role if being presented with incomplete evidence? Even Thomas joins this dissent, largely for historical reasons (if we’re going to adopt this system, we should adopt it as used historically, which allowed exculpatory evidence)

· Preliminary Hearing
· Generally
· Mini-trial before a judge

· No jury; judge decides

· Different standards for different jdxs, but generally probable cause

· Benefits: Defense allowed to participate, so could lead to more plea bargains; judge less likely to be duped; benefit for prosecution (can see how well witnesses will hold up)
· Downsides: Costly, slows down the process

· BAIL AND PRETRIAL RELEASE
Why is Bail so Important?
· Personal costs

· Impact on family and job

· Stigmatizing

· Preparation of case

· Demeanor, self-esteem
· 8th Amendment: “Excessive bail shall not be required . . . .”

· This does NOT mean you have a right to bail; all it means that when you get bail, it can’t be excessive

· Bail Procedures
· Forms of Bail:

· Own Recognizance

· Financial Bond (secured or unsecured)

· Secured

· Unsecured
· Bail Bondsmen
· Bounty hunters

· Legal restrictions on what they can do, but they are legal

· Remission of forfeitures

· Takes 10% (usually) of bail for fee 

· Setting Bond
· 2 Key Grounds

· Flight Risk

· Danger to Community

· Factors to examine

· Seriousness of case

· Punishment the defendant faces

· Strength of evidence

· Prior record

· Ties to community

· Other factors

· Preventive Detention
· US v. Salerno (Rehnquist 1987) (Constitutionality of Bail Reform Act of 1984): Bail Reform Act of 1984 allows a federal court to detain an arrestee pending trial if it is demonstrated by clear and convincing evidence that no release conditions will reasonably assure the safety of any other person and the community (before could only consider flight risk). Here, Salerno and Cafaro were arrested after being charged in a 29-count indictment alleging various RICO violations and conspiracy to commit murder. Issue whether Act’s inclusion of danger to society was constitutional in light of the presumption of innocence and 5A due process (can’t punish by incarceration until proven guilty). The Court holds the purpose of the Act is regulatory not punitive and therefore a legitimate interest. The safety of the community is a compelling government interest and the least restrictive alternative as the defendant is housed separately (jail v. prison). Satisfies substantive DP. Given that a hearing is held prior to detention, review, clear and convincing evidence procedural DP is satisfied. 
· Dissent (Marshall): This is absolutely punishment, and the Court’s decision is going to cause a huge shift

· Consider: After Salerno, was it a big step to say we can detain material witnesses who have not committed any crimes?
· Impact of Preventive Detention
· Material Witnesses: US v. Awadallah
· Sexually Violent Predator Acts: Kansas v. Hendricks
· Immigration detentions: Zadvyadas v. Davis
· Detention of Material Witnesses
· United States v. Osama Awadallah (2d Cir. 2003): Detention of material witnesses is not punishment, it’s regulatory

· Preventative Detention of Sexual Predators
· Kansas v. Hendricks (Thomas 1996): Hendricks was diddling kids all over town.  Court held that state could detain Hendricks as a sexually dangerous predator even after he completed his time.  Rationale: Still a danger to society, still calling this regulatory.

· Detention and the War on Terrorism

· Building on Salerno
· Regulatory interests of society

· Aggressive use of detention of “enemy combatants”

· Potentially indefinite detention

· Preventive Detention for Immigration Detainees
· Zadvydas v. Davis (2001):  Court held that civil confinement may be justified by the gov’t’s regulatory needs, but that indefinite detention without court review would violate due process.  Holding: An alien not removed within the statutory 90-day period could file a habeas petition to determine whether his continued detention was reasonable. 

· DISCOVERY
· Generally
· Criminal Discovery: Normative and Practical Justifications
	· For
	· Against

	· Should not be trial by ambush

· Search for the truth

· Can protect witnesses

· Some offices use open-file (and these offices do not have any lower conviction rates)
	· Threat to witnesses

· Perjury or tailoring defense (most common defense is whatever it has to be)

· Fishing expedition

· D knows best what happened


· Prosecution’s Discovery Devices

· Include:

· Search Warrants

· Interrogations

· Line-Ups

· Interviews

· Grand jury

· Defense does not have all of these tools available to it.  As a result, it makes sense that prosecutors would give their evidence over to the defense

· Basic Discovery System
· Generally
· Statutory Requirements

· Fed. R. Crim. Proc. 16

· Fed. R. Crim. Proc. 26.2 (“Jenks” Act)—witness statements under the federal system 

· Don’t have to be turned over until witness has testified, but a lot of judges will require them to be turned over earlier

· Constitutional Requirements

· “Brady/Giglio” Rule

· Rule 16
· Rule 16(a)—Prosecutor’s Obligations
· Prosecution must disclose (all inculpatory evidence):

· Defendant’s oral and/or written statements (promotes efficiency by allowing D to file a motion to suppress)

· Defendant’s prior records

· Tangible Evidence (“Documents and Objects”)

· Reports of examinations and tests

· Expert reports

· Prosecution is not required to disclose:

· Witness statements

· Exculpatory evidence

· Rule 16(b)—Defendant’s Obligations (Reciprocal Discovery)
· Defense must disclose:

· Tangible evidence 

· Reports and examinations

· Defense is not required to disclose witness statements

· Reciprocal discovery is limited due to the right against self-incrimination and that the burden of proof is placed on the prosecution.

· Rationale for requiring defense to disclose this evidence is the same as with prosecutor

· California Discovery Rules: CA includes in its rules both the constitutional requirements (forthcoming) and witness statements, as well as the information under Rule 16
· Statute Covers: 

· Names and addresses of witnesses

· Felony records of witnesses

· Exculpatory evidence

· Witness statements

· Reciprocal discovery

· Sanctions for Non-Disclosure: Include (either side)—
· Order inspection

· Continuance

· Exclude Evidence (Taylor v. Illinois)

· Other sanctions, jury instructions, etc.

· Basically, judge has wide discretion

· Can even exclude witnesses on both sides (although not done often)
· Constitutional Discovery
· Generally
· Exculpatory Evidence

· History of Rules

· Using perjured testimony

· Not disclosing critical evidence

· Not disclosing impeachment

· Brady/Giglio Rule: Prosecutor has a constitutional duty (and ethical obligation) to disclose:

· (1) Exculpatory or impeachment evidence

· (2) Relevant to guilt or sentencing

· (3) That is “material” as defined by Bagley’s “reasonable probability that the outcome would have been different” test 
· Bagley Materiality Standard: “Suppressed evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.” [Based upon Strickland v. Washington (1984)]
· Factors to consider
· Request from defense (not required but suggests importance)
· Strength of evidence, and
· Other evidence

· Basically: Put yourself in the shoes of the defendant and ask whether you would have wanted to use that evidence at trial
· Request for Specific Documents: There is no requirement that defense even ask for Brady material; it’s automatic under the Constitution.  However, if there is a specific request for an item, it will be much easier down the road to argue that the evidence withheld was material.
· Brady v. Maryland (Douglas 1963): Brady and Boblit, an accomplice, were involved in a murder, and it was unclear who actually committed the murder.  Brady charged in a capital case. Ultimately, Boblit told the police that he had done the actual strangling, but prosecutors did not reveal this to Brady.  Essence of the case is that prosecutors had evidence that defendant did not commit the crime, but they failed to turn it over.  Court holds that prosecutors could not withhold dispositive evidence.  Court holds, “We now hold the suppression by the prosecution of evidence favorable to the accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of good faith or bad faith by the prosecution.”  It takes the Court a while to tease out what this rule really means.
· Brady Rule: Prosecutor has a duty to disclose

· (1) Exculpatory evidence

· (2) Relevant to guilt or sentencing

· (3) That is “material”

· Giglio v. United States (Burger 1972): Giglio convicted of passing forged money orders and was sentenced to five years imprisonment.  Prosecution did not reveal that its key witness was promised leniency, and when cross examined, the witness denied that he had been promised leniency. Court holds that impeachment evidence falls within the Brady rule and must be disclosed if it is material.
· Brady/Giglio Rule: Prosecutor has a constitutional duty (and ethical obligation) to disclose:

· (1) Exculpatory or impeachment evidence

· (2) Relevant to guilt or sentencing

· (3) That is “material.” 
· “Material” was not defined until Bagley.  Ad hoc development of standards.
· United States v Bagley (Blackmun 1985): Charged with firearms and drug charges.  Bagley does not receive any info regarding any deals or promises made by the prosecution to any of their witnesses.  Bagley is found guilty on the drug, but not the firearm charges.  He later files a Freedom of Information Act request that disclosed that two key witnesses were paid $300.  Nevertheless, the Court did not order a new trial because the witnesses were key to the charges on which defendant was acquitted.  As a result, exculpatory evidence was not material. Materiality Standard: “Suppressed evidence is material only if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.” [Based upon Strickland v. Washington (1984)]
· Dissent (Marshall & Brennan): It is the job of the defense, not the prosecution, to decide whether and in what way to use arguably favorable evidence. Too difficult for the prosecutor to have to be the one to decide what evidence is reasonably probably to affect the defendant’s case.
· Discovery for Guilty Pleas
· United States v. Ruiz (2002): No requirement to disclose impeachment evidence (because the Court does not want to interfere with the plea bargaining process)

· PLEA BARGAINING & GUILTY PLEAS
· Types of Pleas

· Not Guilty – Prove your case

· No Lo Contendere – No admission of guilt but may be sentenced as though you plead guilty. Does not result in an automatic judgment against the defendant in any companion civil case.

· Guilty – I did it

· Why Do 95% Plead Guilty/Plea Bargain? [Support for plea bargaining]

· Reduce exposure

· Certainty

· Avoid judge hearing details of case


· Limited resources and efficiency concerns

· Need for cooperating defendants

· Individualizing justice

· Police may encourage plea bargaining as a way to hide their mistakes

· Normative & Practical Justifications
	· (+)
	· (--)

	· Allows for deal making

· Protects victims

· Efficiency and resources

· Need for cooperating defendants

· Individualizing justice

· 
	· Victims feel cheated/insufficient victim involvement

· Innocents plead guilty

· Lower visibility and transparency

· Prevents exposure of police misconduct

· Behind-the-scenes negotiations (how do we know justice is served?)

· Disparate treatment (depends on which DA you get)

· Young prosecutors playing judge


· Generally

· At least one judge is posting plea bargains online to increase transparency
· Only way to get rid of the plea bargaining system is to invest in the criminal justice system, which people aren’t willing to do

· Role of Judge in Plea Bargaining
· Fed. R. Crim. P. 11 does not allow for federal judicial involvement in plea bargaining of the appearance that the judge has prejudged the case

· However, many states allow for additional judicial involvement.
· Plea Bargaining and the Constitution
· Rule: Tough bargains are not unconstitutional bargains.  (Brady.)  Prohibited tactics are limited to:

· Threats

· Misrepresentation of the deal

· Improper behavior (e.g., taking bribes)

· Prosecutors can either load up the charges initially and reduce them, or they can start low and increase if the defendant does not plea.

· Brady v. United States (White 1970): Brady charged with kidnapping under a statute that allowed only the jury to award the death penalty, and the court refused to hear the case without a jury.  Brady claims that his plea was coerced because he plead out in front of the judge to avoid the death penalty. This statute was held unconstitutional in another case on the basis that it acted as an unconstitutional penalty on the defendant’s assertion of the constitutional right to a jury trial, but this case did not apply retroactively to Brady. The Court holds that this plea was voluntary—not coerced—and therefore permissible under the Constitution. Tough bargains are not unconstitutional bargains. Prohibited tactics are limited to threats, misrepresentation of deals, and improper behavior.  Court uses this case to send the message that pleas are about tough choices, but that fact does not make them involuntary.  This case essentially represents the Court giving its blessing to plea bargains.
· Bordenkircher v. Hayes (1978): Grand jury indicted Hayes on a charge of uttering a forged instrument in the amount of $88.30, an offense punishable by a term of two to ten years in prison.  Prosecutor offered a deal for five years and said that if Hayes did not plead guilty and “save the court the inconvenience and necessity of a trial,” he would return to the grand jury to seek an indictment under the KY Habitual Criminal Act, which would subject Hayes to a mandatory life sentence.  Hayes did not plead guilty, and the prosecutor obtained an indictment under the Act.  Court held that prosecutors have the option of either charging the defendant at the outset with the most serious crimes and reducing those as part of a plea bargain, or of charging the defendant with lesser charges and threatening more serious charges if defendant refused its plea offer. Court says that prosecutors can either load up the charges initially and reduce them, or they can start low and increase if defendant does not plea. 

· Dissent (Blackmun, Brennan, Marshall): Unlike charging up-front where the defendant is aware of the evidence them, plea-bargaining may allow the prosecutor to bluff—threaten charges that there is no evidence to prove.

· Dissent (Powell): Denial of DP as the prosecutor is punishing the defendant for exercising his constitutional right to a trial.

· What is a Guilty Plea?

· A guilty plea has multiple aspects to it.  It is:

· A waiver of right to go to trial

· Admission that D committed crime

· Requirements for Guilty Plea
· “Knowing, intelligent, and voluntary”

· Fed. R. Crim. P. 11

· Advise of D rights (to go to trial)

· Advise nature of charges (Henderson – elements)

· Advise of consequences

· Plea agreement

· Threat—what’s the punishment?

· Supreme Court recently said that this includes advising D of the fact that he’s facing deportation

· Factual basis

· Either Defendant states the facts, or prosecutor reads the factual basis

· Remedies for Breaches of Plea Agreements
· Generally: Plea agreements are essentially contracts governed by contract law.  Both sides have responsibility to uphold their side of the deal

· Defense Remedies: Withdraw plea or specific performance (Santobello)

· Prosecution Remedies: Agreement null and void (Ricketts v. Adamson)

· Consequences of Guilty Plea
· Difficult to withdraw

· Guilty plea effectively ends case except sentencing

· Waives most issues for appeal (unless preserved for appeal)—This is very important!

· Exceptions & Conditional Pleas

· RIGHT TO COUNSEL
· Sixth Amendment: “In all criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his defense.”

· When does the right apply?
· Critical Stages: A defendant is entitled to a lawyer post indictment at all critical stages in all criminal prosecutions. 
· Includes

· Post-charges line-up, prelims, arraignments, interrogations after formal charges

· Sentencing

· Appeals of right (first right of appeal only)

· No right to an attorney at a habeas petition because it is a civil proceeding (but courts can decide to appoint one to make more efficient)

· Does not include

· Civil cases

· Habeas proceedings

· Parole or probation hearings 

· “In all criminal prosecutions” 

· Includes: 

· Misdemeanors with jail time (Argersinger)

· Felonies (Gideon)

· Death penalty cases (Hamilton)

· Does not include misdemeanors without jail time (Scott)

· In determining whether there is a possibility of incarceration, look to the actual punishment sought, not the maximum punishment allowed. If the prosecutor takes jail of the table, the right to counsel does not apply.

· Argersinger v. Hamlin (Douglas 1972): Petitioner was unrepresented and charged with a misdemeanor and sentenced to 90 days in jail. Issue was whether this was the type of case where D was entitled to a lawyer (Court trying to decide what the 6A right meant after Gideon). The Court holds that no person may be imprisoned by any offense—whether classified as petty, misdemeanor, or felony–unless represented by counsel.

· Under the right to a jury trial, the standard is the sentence defendant faces
· Under the 6A right to a jury trial, the standard is whether defendant actually receives jail time

· Problem: Once D receives jail time, it’s too late to go back and appoint an attorney!  Therefore, prosecutor has to know what D could be facing when it brings charges

· Good news: If D is convicted to jail time without a lawyer, he gets a new trial

· Bad news: If prosecutor shows up with an attorney, D could be going to jail.

· Development of the Right to Counsel
· Generally
· Due Process Theory

· Case-by-case development

· Powell v. Alabama (1932): Originally, the Supreme Court used the DP theory on a case-by-case basis.  Court would look at cases after the fact and determine whether the trial was fair enough without a lawyer.

· 6A applied for federal cases at this time, but it was not yet incorporated against the states

· Betts v. Brady (1942): Argument was made that there should be a per se right to counsel under the 6A.  Court started applying this to death penalty cases, but never got around to applying it to any other cases

· Declined to incorporate; stuck with DP 

· Guarantee fair trial

· 6A Theory

· Gideon v. Wainright (1963):  Incorporates the 6A Right to Counsel against the states; applicable retroactively.

· Only case ever to be held retroactive.  As a result, at least 2,000 convictions in states not giving lawyers in felony cases were reversed.

· Overrules Betts v. Brady—Court outright says Betts was wrong.

· Only says D gets a right to an attorney; doesn’t say how good he has to be.
· Gideon v. Wainright (Black 1963): Gideon charged with breaking into a poolroom, a felony.  The lower court denied his request for an attorney.  Gideon hand-wrote a petition to the S. Ct. arguing that he had a right to counsel. Issue was whether there was a per se right to an attorney in a felony case.  The Court overrules Betts v. Brady holding that the 6th Amend. is a fundamental right and essential to a fair trail as the standard defendant lacks the skill and knowledge to adequately prepare his defense. The right to counsel protects all other rights. (Gideon was applied retroactively see supra). We knew the Court was looking for this case because the Court appointed Abe Fortas (before he was a Justice) to represent Gideon to help frame the issues.  Court expressly overrules Betts and incorporates Right to Counsel under the 6A against the states.  Retroactive.  Gideon acquitted on retrial after 1 hour of jury deliberations. 

· Right to “Effective Assistance” of Counsel: Strickland Standard (1984)

· Test: A convicted D’s claim that counsel’s assistance was so defective as to require reversal of a conviction has two components:

· Deficiency: Defendant must show that counsel’s performance was deficient, which requires showing that counsel made specific errors so serious that counsel was not functioning as the “counsel” guaranteed by the 6A

· Objective standard of reasonableness
· Below professional level of representation

· Defer to strategic decisions

· Counsel is given a large degree of deference.  “A court must indulge a strong presumption that counsel’s conduct falls within the wide range of reasonable professional assistance.”
· Counsel’s performance may be affected by D’s actions.
· Prejudice: Even if defendant can show counsel made a mistake, he must also show that the deficient performance prejudiced the defense.  To show prejudice, D must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the results of the proceeding would have been different.
· Same test as the Bagley materiality test for failure to disclose exculpatory evidence 

· Generally not presumed.

· Per se Violations (Cronic v. US): Irrebuttable Presumption of Prejudice Exists Where: 

· No counsel/complete denial of counsel;

· State interference with counsel;

· Counsel with conflict (generally arises with co-defendants); or

· Counsel who does nothing (entirely fails to subject the prosecution’s case to meaningful adversarial testing)
· Other Notes

· Defendant does not get a right to choose his appointed lawyer

· Defendant does have a right to an investigator and/or an expert (e.g., mental health expert)

· It is EXTREMELY difficult to win on ineffective assistance of counsel, because the Court wanted it to be.  Strong preference for finality.

· Strickland v. Washington (1984):  Capital case. Defendant went on a killing spree.  Once he was indicted and appointed counsel, he confessed.  Then he waived his right to a jury trial.  He ultimately pleaded guilty.  At capital sentencing hearing (mini-trial) counsel declined lawyer’s advice to a right to an advisory jury. Counsel excluded evidence that he thought was damaging including evidence concerning respondent’s character and emotional state. (Other lawyer’s may have acted differently).  At the sentencing hearing, D’s appointed counsel’s strategy was to rely on his client’s admission of guilt and acceptance of responsibility.  D sentenced to death anyway.  On a habeas petition he argues ineffective assistance of counsel. The Court holds that under that the defendant has failed to demonstrate deficient performance and prejudice. Counsel made a judgment call in keeping the door closed to more damaging evidence, this is not a deficient performance. In addition, given the defendants confession there was not a real risk of prejudice. Court: “The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.”  Court says that the object of an ineffectiveness claim is not to grade the counsel’s performance, which reflects the courts desire not to defer defense attorneys.  Applying the new standard in this case, Court says Strickland’s lawyer’s defense was not unreasonable given Strickland’s conduct, which was manifestly bad.

· Dissent (Marshall): “Reasonably competent” is too mushy, and it’s the lowest common denominator. Majority sees this as a question of whether the Court arrived at the right answer (“the assumption on which the Court’s holding rests is that the only purpose of the constitutional guarantee of effective assistance of counsel is to reduce the chance that innocent persons will be convicted.”); Marshall believes that every defendant should be entitled to a trial in which his interests are vigorously and conscientiously advocated by an able lawyer. Basically, we should not be concerned only with arriving at the right result; we should treat people fairly.

Cronic v. US: A young real-estate lawyer had less than 30 days to prepare for his first criminal case (a mail fraud check kiting scheme) after the government had taken four-and-a-half years to prepare its prosecution.  Defendant argued his lawyer’s lack of preparation time and inexperience gave rise to a presumption of prejudice.  Court holds there was no presumption of prejudice just because the attorney was a young real estate lawyer who had never tried a criminal case before. Court identifies three circs where prejudice may be presumed: (1) Complete denial of counsel; (2) If counsel entirely fails to subject the prosecution’s case to meaningful adversarial testing; (3) Actual conflict of interest.
· Florida v. Nixon (Ginsburg 2004): Nixon kidnapped a woman, tied her to a tree, and burned her alive.  Nixon’s attorney wanted to admit guilt and aim for life in prison over the death penalty, but Nixon was unresponsive and uncooperative; he even got himself banned from trial for removing his clothes and other outbursts.  Courts gives deference to trial lawyer’s strategy of standing up and admitting that his client was a cold-hearted killer but that the jury should not put him to death.  Argued that his client should not be at large, but that he was mentally unstable and was not an “intact human being.”  This did not constitute ineffective assistance of counsel. Court gives deference to trial lawyer’s strategy. Court notes that strategy depends on facts and circumstances of case. No set rules, although ABA standards are a good guide.
· Right to Self-Representation: What if you don’t want a lawyer?
· Rule: The 5A includes the right to self-representation where the defendant knowingly and voluntarily waives his right to counsel.  This right is not absolute. Judge must engage in a colloquy with defendant to make sure D understands what he’s giving up.  Judge may terminate a right to self-representation if the defendant becomes a disturbance (no right to disrupt proceedings) and/of if a higher level of competence is required for defendant to represent himself.

· Issue in part is whether a non-lawyer D can represent himself, which is why it’s not simply an issue of waiver of the right to counsel.
· Faretta v. California (1975): Faretta wished to represent himself given the public defenders heavy work-load. The judge allowed him to do so initially. Later on the judge quizzed Faretta regarding his knowledge of the hearsay rule and jury challenges. Upon the defendant’s failure to answer all of the questions correctly held that Faretta could not represent himself. The Court holds the 6A includes the right to self-representation; the right is personal to the defendant. Implied in the language, recognized under the common law, and D has to live with the circumstances.  The person whose freedom is on the line has the right to represent themselves and waive—knowingly and voluntarily—their right to assistance of counsel, but there is no right to disrupt proceedings.

· Dissent (Burger, Blackmun, Rehnquist): There is no constitutional basis for this decision; this is another example of the judicial tendency to constitutionalize what is thought to be good.  Burger hates the idea of implied rights

· Dissent (Blackmun, Burger, Rehnquist): The interest of the state is to assure that justice is done.  Fair process is not promoted by creating a constitutional right to self-representation
· Indiana v. Edwards (2008): Limits on right to self-representation.  Higher competency standard to represent self than to go to trail.

· Summary
· Right to Counsel

· All felony and misdemeanor cases with prison time

· Applicable at all “critical stages”

· Standard for Effective Counsel

· Strickland standard:  

· (1) deficiency/specific errors; 

· (2) prejudice

· Right of self-representation

· Faretta standard  

· D must be “competent” to represent self
· RIGHT TO A JURY TRIAL
· Sources

· Article III, § 2 (“the trial of all crimes, except in cases of impeachment, shall be by jury”)

· Sixth Amendment (“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed.”)

· Vicinage: Requirement that the jury be from the state and district wherein the crime was committed is the vicinage requirement.  Rationale is that crime was committed against the community.

· Incorporation: A trial by jury in criminal cases is so fundamental to the American scheme of justice that the 14A guarantees a right to a jury trial in all criminal cases which—were they to be tried in federal court—would come within the 6A’s guarantee.  (Duncan).
Duncan v. Louisiana (White 1968): Duncan was convicted of simple battery, a misdemeanor punishable by a maximum of 2 years imprisonment and a $300 fine.  Duncan, a black teen, was driving on the highway when he saw two of his cousins speaking to four white boys.  He had heard of racial incidents at his cousins’ school and stopped to speak to the six boys.  Whites allege that before Duncan left, he slapped one of the whites on the elbow; the black boys contend he only touched the white boy.  La. state Constitution grants jury trials only in cases where capital punishment or imprisonment at hard labor may be imposed; as a result, judge denied request for jury. Court holds that the trial by jury in criminal cases is so fundamental to the American scheme of justice that the 14A guarantees a right to a jury trial in all criminal cases which—were they to be tried in federal court—would come within the 6A’s guarantee. There is not always a right to a jury trial.  Duncan refused to set the lower threshold, but said that Duncan got a right to a jury.  Court later held that petty offenses carrying less than 6 months punishment do not get a jury trial.
· Generally
· Rule: Right to a jury trial is based on the possible jail time defendant faces, not the jail time defendant actually receives.  The determination of whether a jury is required must be based on the legislature’s determination of the seriousness of the crime.  Court has held that the right to a jury applies where the defendant is charged with a crime that carries a possible sentence of greater than 6 months.
· Rationale: Whether or not you actually get a certain sentence, “the penalty authorized by the law of the locality may be taken as a gauge of its social and ethical judgments of the crime in question.

· Court has not said yet that cases where D could lose driver’s license or would have to register as a sex offender—even if less than 6 months in jail—gets a jury trial (although a lower court has said there is a right to a jury trial where D faces registry as a sex offender)

· Stacking multiple petty offenses—none of which individually carry more than 6 months—consecutively do not get a jury trial, even if the consecutive sentence is greater than 6 months

· Government Right (Singer v. US): Court held that the government also has the right to a jury because the jury is important not only to the parties to the suit, but also to the community.  Usually the BoR applies only to the people (defendant).
· Size of the Jury
· Rule: The Constitution does not require a 12-person jury.  (Williams).  As few as a 6-person jury is possible. (Ballew).

· Williams v. Florida (White 1970): Defendant was sentenced to life in prison by a six-person jury for a robbery.  (Rationale: 12-person jury is expensive.) The Court holds that a twelve-person jury is not a constitutional mandate. While the common law jury was composed of twelve members based on historical accident, the functions of a jury may still be performed by a six-person jury. This decision was largely based on inaccurate research regarding the effectiveness of smaller juries. Practically the Court is faced with imposing a high cost on states. Constitution does not say how big a jury must be.  Court says that 12 was a historical accident, perhaps as a result of the mystical or superstitious significance of the number 12—12 apostles, 12 stones, 12 tribes, etc.  Court says that all you need is enough to represent a significant cross-section of the community.

· Ballew v. Georgia (Blackmun 1978): Defendant charged with showing an obscene film (Behind the Green Door).  Only 5 people on the jury.  Court holds that you need to have at least 6 jurors (especially in a case like this where obscenity is subjective).
· Unanimity Required
· Rule: The Constitution does not require a unanimous jury verdict to convict (Apodaca), but there must be unanimity if there is a small jury (6-person) (Burch).  While the Court has not created a cutoff, it is likely that 9-3 is as low as would be considered permissible

· NB: Under CA and the Federal Rules a unanimous verdict is required.
· Apodaca v. Oregon (White 1972): Defendants are convicted in 11-1 and 10-2 jury splits. The Court in a plurality decision holds that a unanimous jury is not required.  It’s not within the language of the Constitution despite being included in early drafts. Legislative history is also not definitive. Function of the jury is still served if a unanimous verdict is not required. One person, maybe even two, seeing it differently could just be an outlier.  Can have good enough deliberations with 11-1 or 10-2.

· Concurrence (Blackmun): Agrees with majority, but draws a line at 9-3 (“I do not hesitate to say that a system employing a 7-5 standard rather than a 9-3 or 75 percent minimum, would afford me great difficulty.”) 

· Dissent (Douglas, Brennan, Marshall): Eliminates the circumstances in which a minority of jurors could have rationally persuaded the entire jury to acquit or to convict only on a lesser offense. The robust debate created by the requirement of unanimity is lost which will almost always favor the state. The minority voice no longer matters—unanimity requires that everyone be heard. Racism was still a problem.  If there were only one or two minorities on the jury, they could be overridden. 
· Jury Selection
· Process

· Selecting venire (panel)

·  ADDIN AudioMarker 257 Send out “invitations” to the community based on DMV and voting records.  

· Selecting petite (trial) jury

· From the venire we “unpick” jurors based on challenges

·  ADDIN AudioMarker 277 Two types of challenges:

· For Cause: cannot perform jury service or have an actual bias – cannot be objective and fair

· Peremptory: discretionary challenge that may be used for any reason absent discrimination

· Selecting The Venire (Panel)

·  ADDIN AudioMarker 186 Generally:  ADDIN AudioMarker 189 Goal of picking the jury is to look for a cross-section of the community who can be unbiased.   ADDIN AudioMarker 219 We don’t pick the juries, we “unpick” them

·  ADDIN AudioMarker 185 General Rule: The 6A includes a right to a jury composed of a cross-section of the community.  (Taylor). A group cannot be systematically excluded from jury selection.
· Exception: Government has a compelling reason to exclude a particular group (e.g., felons)
· NB: This does not mean that a jury must actually represent a fair cross section of the community; rather, there has to be an equal opportunity for participation
· Taylor v. Louisiana (1975): LA Const.: No women, please. Violates the 6A. Right to cross-section of community. Taylor indicted for aggravated kidnapping.  Taylor—a male—brought a challenged based on the fact that the LA Constitution provided that a woman should not be selected for jury service unless she previously filed a written declaration of her desire to be subject to jury service. As a result 10% of persons on jury members were women, despite women making up 53% of the community. Constitutional basis for the challenge was that the 6A protected his right to a fair trial by a jury of a representative segment of the community. The Court holds that this violated the defendants 6Aright to a jury composed of a cross-section of the community.  ADDIN AudioMarker 625 We need all voices on a jury—you can’t just say that people are fungible (“The truth is that the two sexes are not fungible; a community made up exclusively of one is different from a community composed of both.”  ADDIN AudioMarker 699 This case does not, however, go so far as to say that distinctive groups of people (e.g., convicted felons) cannot be precluded from jury duty, but if you’re going to exclude a group you need a compelling reason.
·  ADDIN AudioMarker 776 Dissent (Rehnquist): We’ve always done it this way, no way to change now. 

·  ADDIN AudioMarker 827 Selecting (or Rather, Un-Picking) the Trial Jury
· Two Challenges
· Challenges for Cause: Juror cannot be objective and fair.  Have to show actual bias (related to a party, already formed an opinion, etc).
· Peremptory Challenges: Discretionary challenges. Constitutional Limits—cannot use peremptory challenges to discriminate on the basis of race (Batson v. Kentucky).

· Consider:  ADDIN AudioMarker 2150 Should we get rid of peremptory challenges?

·  ADDIN AudioMarker 2160 England doesn’t have them at all; instead, they have a broader standard for challenges for cause.

· Batson Challenges
· Making a Batson Challenge: Burden-Shifting Scheme

· (1) Objecting party must establish a prima facie case of intentional racial discrimination 

·  ADDIN AudioMarker 1655 Can meet the PFC by showing that the prosecution kicked off everyone who was black

· (2) Burden shifts to state for race-neutral reason

· Cannot meet on mere general assertions that its officials did not discriminate or that they properly performed their official duties; rather, must demonstrate that a permissible racially neutral selection criteria and procedures have produced the monochromatic result.

· (3) Court decides on credibility of explanation
· Timing: Must make a Batson challenge at the time or you waive it.

·  ADDIN AudioMarker 1752 Batson Remedy

·  ADDIN AudioMarker 1760 Retrial, if you have already had a trial

·  ADDIN AudioMarker 1781 Start all over again

·  ADDIN AudioMarker 1809 Invite excluded jurors back onto the jury
· Questions after Batson
· Standing for EP challenge?

· Defendant has third-party standing to bring an EP challenge on behalf of the excluded juror, even if the litigant is not the same race as the excluded juror. (Powers v. Ohio) 

· Does Batson apply to civil cases?

· Batson applies to civil cases. This reflects the fairness of the system.  Also, the judge/court in allowing the challenge is a state actor. (Edmonson)

· Does Batson apply to defense peremptory challenges?

· Batson applies to the defense, as the judge in allowing the challenge is a state actor. (McCollum)

· Dissent (O’Connor): The Constitution only applies to the government. While we would prefer that private parties did not discriminate on the basis of race, the Constitution does not prevent it.

· What is the remedy for Batson violations?

· Excluded juror is reintroduce into the petite juror.

· Does Batson prohibit other types of discrimination?

· Batson applies to discrimination of the basis of gender (JEB), ethnicity (Hernandez) or race. Many extend protection to religious affiliation and sexual orientation.

·  ADDIN AudioMarker 2629 Challenging based on language is tricky because it could mask challenging based on ethnicity

·  ADDIN AudioMarker 2722 Hernandez: The prosecutor excluded all the Spanish-speaking jurors. The S.Ct. held the prosecutors explanation that she wanted to ensure that the jurors could understand evidentiary audio-tapes. 

· What qualifies as a “neutral explanation”?

·  ADDIN AudioMarker 2796 Whatever the judge says 
·  ADDIN AudioMarker 2866 The Court will take a closer look on death penalty cases
· They will look at the whole record and see how white people, for example, were treated for similar answers

· Batson v. Kentucky (Powell 1986) (Constitutional Limitations on Use of Peremptory Challenges): Batson, a black man, was indicted on charges of second-degree burglary and receipt of stolen goods.  Prosecutor used his preemptory challenges to strike all four black persons on the venire. An all white jury convicted the black defendant.  Batson challenges on the grounds of the 6A, but the Court takes the case on Equal Protection grounds.  The Court held that the showing required in Swain was unreasonable.  ADDIN AudioMarker 1451 

 ADDIN AudioMarker 1237 Modified Swain (under Swain, you needed smoking gun evidence or you needed to show that prosecutors did this case after case)—a defendant may now make a prima facie showing of purposeful racial discrimination in selection of the venire by relying solely on the facts concerning selection in his case, as opposed to establishing a pattern of conduct.

· Concurrence (White): It’s going to take a lot more cases to sort this out.

·  ADDIN AudioMarker 1850 Concurrence (Marshall): The majority does not go far enough. Batson is only a Band-Aid. Discrimination will continue given that the presumption is easy to overcome. It will be too easy to mask discriminatory decisions—often unconscious—with neutral excuses. To illuminate this issue, 10% of qualified black jurors are selected, 50% of white jurors are. Peremptory challenges should be eliminated all together, as has been done in England were the right originated.

·  ADDIN AudioMarker 1892 Pay attention to the policy aspects of Marshall’s concurrence
· Dissent (Burger): Peremptory challenges should be completely discretionary

·  ADDIN AudioMarker 2298 Dissent (Rehnquist, Burger): Essentially as long as you are an equal opportunity bigot, it’s ok. We have become too politically correct.

· Pretrial Publicity
·  ADDIN AudioMarker 3108 Policy question: Does publicity affect the outcome of trials?
· Rule: Court must balance 1A rights against the right to a fair trial.  (Irvin).  Just because there was bad publicity does not mean you received an unfair trial—there must be actual “prejudicial effect” on jurors.  (Skilling).  Prejudicial effect requires more than just knowing of the case; must actually bias.

· Irvin v. Dowd (Clark 1961): Six killings occurred over several months (two in December 1954 and four in March 1955) in a small community.  Media publicity was huge, and everyone in the town heard that defendant had confessed.  Court has to balance 1A rights vs. right to a fair trial. 

· Skilling v. US (Ginsburg 2010): Skilling claimed pretrial publicity impinged on his right to a fair trial.   ADDIN AudioMarker 3670 Court says Houston is much larger than the small town in Dowd, which was an outlier—small town, grizzley murder, damning confession.  ADDIN AudioMarker 3683 Just because there’s bad publicity doesn’t mean you had an unfair trial.  This case really had to come down this way because of the way media is transmitted nowadays; otherwise, every trial would have been shut down.
· Remedies

· Delay trial

· Voir dire

· Sequester

· Jury instructions

· Change of venue

· Media Access to Courtroom

· Nebraska Press / Press Enterprise II: Media 1A right to courts. Includes jury selection, pretrial motions. Must be balancing 1A interests v. 6A interests

·  ADDIN AudioMarker 4004 **Reason we need to know this is that most judges don’t know this!  The public has a right to see why people are being selected

·  ADDIN AudioMarker 4094 One thing judges should never be doing: In the Kobe Bryant case, the judge accidentally released the social history of the victim and issued an order against the press’s release of the information.  Problem with this was that it was a prior restraint

· SENTENCING
· Overview
· Sentencing Options
· Incarceration

· Semi-incarceration

· Private jails

· Probation

· Fines

· Community Service

· Forfeiture

· Restitution

· Diversion

· Deciding on Punishment
· Retribution

· Deterrence

· General

· Specific

· Incapacitation

· Rehabilitation

· Sentencing Models
· Discretionary / Indeterminate: Full discretion in the judge to determine sentencing

· Determinate/ Guideline: Factors establish the appropriate sentence

·  ADDIN AudioMarker 4770 What is sentencing about?
·  ADDIN AudioMarker 4774 Giving the family an opportunity to participate

·  ADDIN AudioMarker 4815 People

·  ADDIN AudioMarker 4823 Closure

· Constitutional Limits on Sentencing

· Equal Protection
· Ex. Crack v. powder cocaine

· Ex Post Facto
· Due Process (Right to speak and be present at sentencing)
· The 8th Amend.
· Eighth Amendment Analysis
· General Rule: A punishment is cruel and unusual if it is disproportionate to the crime. Factors:

· Gravity of the offense (key factor – Harmelin);

· Punishment compared to penalty for other crimes in the same jurisdiction; and

· Punishment compared to penalty for the same crime in other jurisdiction.
· 3-Strikes Law: Sparked by Polly Klaas case.  Life sentences for 3-strikes; need not be violent crime.

· Rummell v. Estelle (Rehnquist 1980) (life with the possibility of parole—no 8A violation): Defendant was sentenced under the state’s recidivist statute to life imprisonment with the possibility of parole in 12 years for his third felony, obtaining $120.75 by false pretenses.  Rummell’s two prior felony convictions involved fraudulent use of a credit card to obtain $80 and passing a forged check in the amount of $28.36.  The Court held that Rummell’s sentence did not amount to cruel and unusual punishment 

· Solem v. Helm (1983) (life without the possibility of parole—8A violation): Seventh non-violent felony brings Helm under the South Dakota recidivists statute which results in an enhanced penalty of life imprisonment without the possibility of parole.  All of his felonies were nonviolent—basically an idiotic petty thief.  Issue was whether the 8A proscribes a life sentence without possibility of parole for a seventh nonviolent felony. Court holds that life without the possibility of parole for nonviolent offenses violated the 8A because it was disproportionate to the crime.   ADDIN AudioMarker 5211 Contrast to Rummell: In Rummell, defendant had the possibility for parole.  

· Dissent (Scalia): Cruel and unusual punishment is concerned with the manner of punishment (i.e. torture), not the time of incarceration / proportionality.

· Harmelin v. Michigan (Kennedy 1991) (closing the floodgate): Harmelin received life imprisonment without the possibility of parole for possessing 672 grams of cocaine.  Closing the floodgate: Majority said we should give deference to the legislature (“Deference should be given to legislatures as to the appropriate sentence for specific crimes.”)  Key Solem Factor: Gravity of offense (giving deference to what the legislature decides).
· Andrade v. California: Petty thefts from K-Mart (shoplifted the movie, Fox and the Hound) resulted is a sentence of 50 years to life under the three-strikes law. 9th Circuit found violated 8th Amendment. The S.Ct. reversed holding that in most cases the court will defer to legislature. This is not cruel & unusual punishment
· Ewing v. California (O’Connor 2003): Companion case to Andrade. Upheld 3-strikes law. Deference to legislature. Rare case will violate 8A

· DOUBLE JEOPARDY
· Fifth Amendment: “No person shall be subject for the same offense to be twice put in liberty of life or limb.”

·  ADDIN AudioMarker 5576 Interpretation: Cannot be subject to trial twice; failed attempted execution doesn’t count

· Basic Rules
· No second prosecution after conviction

· No second prosecution after acquittal

· No multiple punishment

· [“Same Offense”]

· “Same Offense”

· Two possible tests (Recall TX v. Cobb)
· Blockburger: Same elements test

·  ADDIN AudioMarker 5644 Ex: D charges with selling drugs.  Can later be charged separately for manufacturing drugs.  This is okay

·  ADDIN AudioMarker 5675 As long as there is even one separate element, can charge twice
· Grady: Same conduct test

· Example: D charged with robbing a liquor store and killing the clerk.

· Same elements ( No double jeopardy (Blockburger)

· Robbery ( Trial one

· Killing ( Trial two

·  ADDIN AudioMarker 5709 **NB: Only time you can’t try killing separately is if it’s felony murder

· Same conduct ( Double Jeopardy (rejected)

· Multiple Punishments
· According to legislative direction

· Civil penalties are not punishment

· Civil commitment is not punishment

· When does jeopardy attach?
· Jury trial: When jury is sworn

· Bench trial: First witness is called

·  ADDIN AudioMarker 5766 NB: Motions to suppress must be brought before trial because if the prosecution loses, it needs an opportunity to appeal.  Once double jeopardy attaches, prosecution cannot appeal

· Can there be a retrial if:
· Acquittal by jury? No

· Acquittal by judge? No

·  ADDIN AudioMarker 5811 Jury Nullification? No

· Judge overturns the jury verdict (JNOV)? Yes

·  ADDIN AudioMarker 5866 Rationale: Just reinstate the jury verdict; no need for retrial

· Pretrial dismissal? Yes

· Mistrial? Depends upon whether or not there was “manifest necessity”

·  ADDIN AudioMarker 5924 As long as there is a good reason (e.g., natural disaster), and the prosecution isn’t simply trying to get a new trial

· Hung jury? Yes

· Historical justification ADDIN AudioMarker 5921 
· Successful appeal? Yes (Bringing an appeal waives Double Jeopardy)

· BUT:  ADDIN AudioMarker 5979 If you win on appeal because of insufficient evidence you cannot be retried

· Different jurisdiction (separate sovereign)? Yes (but)

· Even it it’s the same elements then you can be retried

·  ADDIN AudioMarker 6030 Rationale: Independent sovereigns have their own opportunities to put you through their own justice systems

·  ADDIN AudioMarker 6020 

 ADDIN AudioMarker 6005 BUT: California prevents the state from retrying after the feds

·  ADDIN AudioMarker 6060 That’s why the state usually goes first
Tutorial Outlines

· Approach to 4A Questions
· Step 1:
Is it a search?

· Step 1A:Was it a government or private search?

· Step 2:
Was there probable cause?

· Step 3:
Was there a good warrant?

· Step 4:
Was there an exception to warrant rule?

· NB: Typically not every issue will arise on an exam, but you should be aware of the analysis

Fourth Amendment Summary
· Is the 4A triggered by a search or a seizure?

· If no search or seizure, 4A is not triggered at all
· Search: Subjective and reasonable expectation of privacy? Katz
· Katz Standard
· Subjective expectation of privacy

· Reasonable expectation of privacy

· Reasonable?  Compare to cases.

· Not a search:
· Open fields v. curtilage

· Argue the facts.  Open fields not a search, curtilage is

· Aerial surveillance

· Argue whether the fact pattern is more like the cases we read or whether it is distinguishable

· Thermal imaging

· Technology in general use?

· Technology being used on a home?

· Non high-tech devices

· Generally no reasonable expectation of privacy?

· Trash searches

· Beepers and tracking devices

· Consensually monitored calls

· One person talking to another

· Dog sniffs

· Can dogs only detect presence of contraband?  If so, not a search

· Manipulating bags

· Average touching not a search; groping/squeezing is

· Field tests

· If (1) lawful access to substance and (2) test can only detect presence of contraband, then not a search

· Foreign searches

· Bank records

· Public areas

· Private person searches (as long as police did not put up to it)

· Independent foreign officials 

· If search with warrant

· *Might get a warrant attached to the exam

· Did the search comply with the warrant requirements?

· Probable Cause (Gates)

· Specificity

· Neutral and Detached Magistrate

· Execution of Warrant 

· Knock and Announce

· Reasonable use of force?

· If warrantless search

· Terry stop or search?

· Terry Stop ( Reasonable suspicion; pat down and protective sweeps

· Full search ( Probable cause; search incident to arrest

· Probable cause for full search

· Applicable standard?

· Exceptions to the warrant requirement

· Search incident to arrest

· Probable cause

· Person: Defendant’s body and grab area belongings

· House: D’s body and grab area

· Car: D’s body and grab area OR in passenger compartment for evidence of crime of arrest [Gant] [NO trunk]

· Passenger compartment

· Hot pursuit / Exigent circumstances

· Immediate threat

· Probable cause

· Plain view

· Probable cause

· Can’t move item

· Automobile searches [includes all area of car]

· Probable cause that there is contraband in the car (including containers)

· Inventory searches

· Policy

· No probable cause

· Administrative searches

· No probable cause

· Must be pursuant to a reasonable legislative scheme

· Special needs searches

· No probable cause

· School search: Reasonable suspicion (TLO)

· Outside of school you need probable cause; inside school you only need reasonable suspicion

· “School search” is not drug testing; this is looking in lockers, bags, etc.  

· Remember Stafford: If strip searching, need more than reasonable suspicion

· Drug testing: Random testing OK without suspicion (need > intrusion)

· Border searches: No suspicion for the initial search; no suspicion for secondary if routine

· Compare cases

· (Sobriety) Checkpoints: No suspicion as long as the “primary purpose” is not law enforcement

· Probation and parole: Reasonable suspicion or no suspicion

· Sampson
· If this came before the SC now it would probably be no suspicion

· Community caretaking (suspicionless)

· Consent

· No probable cause

· Voluntary

· 3d party consent (actual or apparent authority?)

· Apparent authority: police believe the person has the authority to give consent

· Actual authority
· Seizure: Reasonable person does not feel free to leave
· Step 1: Was it a seizure?

· Consensual encounters are NOT seizures (Mendenhall)

· Standard: Would a reasonable person feel free to leave?

· Who is the “Reasonable Person”?  The Supreme Court justice writing the opinion. 

· No suspicion needed

· Chases are NOT seizures (Hodari)

· No suspicion needed

· We don’t look at whether a reasonable person is free to leave until the person has actually by stopped and detained.  

· Step 2: What kind of seizure was it?

· Arrests ( Probable Cause

· Long-time detention

· Look at all circumstances

· Show of force

· Handcuffs

· Length of detention 

· Must have probable cause

· Probable cause standard: “Totality of the circumstances”

· Public arrests

· No warrant needed (Watson)

· Felonies: Must have probable cause from something they saw or have seen the felony committed

· Misdemeanors: Must have seen the misdemeanor committed 

· Arrests in home

· Ordinarily you need a warrant needed (Peyton), unless there are exigent circumstances

· Police can arrest for misdemeanor or felony

· (1) Need probable cause

· (2) Triggers the right to conduct a search incident to arrest

· (3) Arrest can be for a minor offense [Atwater]

· (4) Arrest can even be for an offense for which state law does not authorize arrest [VA v. Moore] 

· Terry Stops: “Stop and Frisks” ( Reasonable Suspicion

· Reasonable suspicion

· Temporary stops

· Rule: Only need reasonable suspicion that crime is afoot to perform a temporary investigative search

· Cannot do a full search

· Can only frisk the outside part of suspect’s clothing where weapons could be kept

· Can search in bags if it’s close enough that a weapon could be kept inside

· Consensual Encounter ( No suspicion

· Step 3: Who was seized?

· Street seizure—individual 

· Car seizure—Driver and passenger (Brendlin)

· Gives both standing to sue for improper seizure of car

· If you’re not seized, you can’t challenge the seizure, even if the police find evidence against you

· Step 4: Was there the proper level of suspicion?

· Arrest: Need probable cause

· Temporary detention: Need reasonable suspicion

· Consensual encounter: Need no suspicion

· Step 5: What can the police do during that type of seizure?

· NB: This is the most important part and is what comes up at a suppression hearing

· Consensual encounter: Anything (within the scope of consent)

· Arrest: Search incident to arrest

· Terry Stop: Pat down
· Private or government

· If search or seizure is a private search or seizure, 4A is not triggered

· Standing: Whose rights were violated?

· Better to get to this earlier in the analysis than later.

· Automobile: Search (owner or driver of car)

· Automobile: Seizure (passenger and driver)

· Home: Temporary vs. overnight guests

· Remedy for Violation

· NB: You always want to get to the remedy.  Even if you think there was no violation, proceed with, “Assuming there was a violation, . . . .”

· Exclusionary rule

· Fruit of poisonous tree

· Exceptions

· Independent source

· Inevitable discovery

· Attenuation of the taint

· Impeachment

· Good faith exception

· Standards for Probable Cause and Reasonable Suspicion
· Probable Cause

· Illinois v. Gates
· Extra points for comparing to Aguilar-Spinelli

· Totality of the circumstances

· Corroboration

· Information re: informant

· Reasonable Suspicion

· Terry v. Ohio
· Less than probable cause 

· Totality of the circumstances

· Factors include

· Anonymous tips (predictive)

· Flight (Wardlow)

· Combination of factors

· Officer experience

· Profiles

· Is It a Proper Warrant?
· Requirements for a warrant:

· Probable cause

· Totality of the circumstances  [Illinois v. Gates]

· Source of information

· Amount of detail

· Verified predictions

· Corroboration

· Officer’s opinions

· Nature of information

· When it comes to informants, Aguillar-Spinelli is no longer the absolute standard; credibility and source of information are now just factors

· Specifies items to be seized  

· “Reasonable” particularity

· Catch-all language OK as long as limited by preceding language

· Specifies place to be searched

· Good-faith mistakes are okay

· Must be a reasonable description of the place with reasonable specificity

· “Reasonable” always gives a lot of latitude for discussion/argument

· Neutral Magistrate

· Manner of Warrant Execution

· Timing: Rule 41

· Daytime 6 a.m. – 10 p.m. 

· Exception: Can get a nighttime warrant for drugs

· Always start with the general rule, then explain exception: “The general rule is that warrants may be executed from 6 to 10.  An exception is allowed for warrants for drug searches . . . “

· Good for 10 days

· Detention and questioning during search

· Permissible [Mena: Kept in bathrobe and asked about immigration status]

· Use of force for entry

· Reasonable?

· “Knock and announce” requirements

· No exclusionary rule remedy  [Hudson]

· Could try to sue, but difficult to succeed (nobody’s ever won one)

Automobile Searches Review
Automobile Searches  [Carroll]

· Can always get a warrant, but there are multiple ways to do warrantless automobile searches

· Automobile warrant exceptions

· Probable cause that contraband is in the car

· Can search the whole car, including opening trunk

· Can open containers [Acevedo]

· Includes motor homes & parked cars

· Motor homes are more like cars as long as they can move around

· Still free to argue that the exception does not apply to completely disabled cars

· Rationale for exceptions: Cars can get away, so it’s impractical to allow officers to get a warrant

· Searches Incident to Arrest   [Gant]

· MUST actually arrest the occupant

· After occupant has been arrested, can search:

· Grab area of passenger compartment (Stevens theory)—

· Based on the Chimel rationale

· Beltan made this seem like a per se rule

· Then cops started stretching things

· Thorton ( still good even though not in the car

· Concurrence: Let’s just call a spade a spade: this is an exception to look for evidence, not to protect officer safety

· OR 
· For evidence of crime of arrest (Scalia theory), but only where there is “reason to believe” there is evidence of a crime in the car

· Still an open issue whether this extends beyond the passenger compartment.

· Open Issues

· What’s in the grab area?  What if the occupant is not put in the car but sat on the curb instead? 

· Inventory Searches

· Routine search: S.D v. Opperman
· Not technically a “search” for evidence

· Caretaking function

· Okay if routine

· Must be pursuant to policy

· Safeguard D’s items

· Searching Passenger’s Property
· Also covered by automobile exception [Wyoming v. Houghton]

· Inventory Searches of Persons
· Illinois v. Lafayette
· Permissible if routine procedure

· How Far Should Searches Go?
· Should this be allowed as a search incident to arrest?

· Does any other exception apply?

· Exclusionary Rule Review
· Exclusionary Rule

· Designed to deter police violations of constitutional rights by excluding the evidence obtained as a result of such violations

· Limitations on Exclusionary Rule

· Standing: Limitation on who can invoke rule

· Rakas: Only defendant whose constitutional rights have been violated can move to suppress evidence

· “Standing” for search of a car?

· Owner and driver

· Passenger

· Passenger can contest “seizure” of car

· Passenger can contest search of himself after illegal seizure of car (Brendlin (2007))

· Standing to Challenge Searches of Homes

· Minnesota v. Olson (1980): Overnight guest could challenge search

· Minnesota v. Carter (1998): Commercial visitor had no legitimate expectation of privacy

· Factors

· Social or business guest?

· How long in house?

· How much of house use?

· How well does guest know the owner?

· Prior visits?

· Other indicia of expectation of privacy

· This is key: Have to argue that the person bringing the mo2supress had a reasonable expectation of privacy

· Exceptions

· Independent source doctrine

· Definition: There has been a prior constitutional violation, but the actual seizure of evidence came through lawful search

· Rationale: 

· Deterrence factor is no longer there

· Cost vs. benefit: Not enough deterrence to outweigh the social cost of letting guilty defendant go free

· Burden of proof for independence: Preponderance of the evidence

· Segura v. US (1984)

· Legitimate warrant was independent source for search and seizure

· Police did not see anything on initial entry

· Murray v. US (1988)

· Search OK so long as truly “independent”

· Police had seen contraband during initial entry

· Key question: Was the subsequent search truly “independent”?

· Burden of proof is preponderance

· Inevitable discovery

· Nix v. Williams: Illegal search leads to discovery of evidence, but lawful search would have inevitably discovered evidence

· Key question: Was discovery inevitable?

· Burden: Preponderance

· “Social costs of the exclusionary rule outweigh any possible benefits to deterrence”

· Burden of proof: Preponderance

· Inevitable discovery vs. Independent source 

· Under independent source, police have done something wrong (e.g., breaking into a warehouse), but they then obtain a warrant using none of the information from that wrongful act to obtain the warrant

· Under inevitable discovery, police have done something wrong, but they would have found the evidence anyway

· Attenuated taint doctrine—“Fruit of the Poisonous Tree”

· Wong Sun (1963): Later confession not product of initial illegal seizure and statement

· Brown v. Ill. (1975)

· Taint had not dissipated 

· Mere giving of Miranda rights insufficient

· Factors in deciding whether taint dissipated

· Coercive atmosphere?

· Type of police misconduct?

· Spontaneity of statements?

· Miranda rights?

· Where statement given?

· Proximity in time?

· Intervening circumstances

· Talk to lawyer?

· Other acts of free will?

· Good faith exception

· Impeachment 

· Allowing evidence in other contexts

· Confessions
· Generally: Whenever you see a confession or even just a single statement by the defendant (“I know him.”), you need to go through three steps.

· Exam question will usually be, “Defendant brings a motion to suppress.  What will his arguments be?”

· Raise D’s arguments, then prosecutor’s response.

· Multiple choice is for coming to the right conclusion; the essay is for weighing arguments on both sides. 

· Three Steps

· Step 1: Is there a 5A/14A due process challenge?

· Step 2: Is there a 5A Miranda challenge?

· Step 3: Is there a 6A challenge (only in situations where defendant has been formally charged).

· Step 1: Due process challenge

· Issue: Was the confession “involuntary”?

· Standard: Look to whether state broke defendant’s free will.  Look to totality of the circumstances.

· Some deception allowed. Focus less on deception and mainly on force and threat of force or really strong emotional or psychological tactics

· After Miranda, the due process challenge is used only for the extreme violations

· Remedy: Involuntary confessions cannot be used for any purpose, including impeachment.  Part of the reason the standard is so high.

· Step 2: Miranda Challenges

· Miranda Rights Required/Triggered by “custodial interrogation”; temporary Terry stop insufficient to trigger Miranda. 

· Custody: Reasonable person feels free to leave.  Factors:

· Physically free to leave?

· Use of force?  Show of guns?

· Informed free to leave?

· D initiating contact?

· Atmosphere of questioning

· When placed under arrest?

· Experience of suspect?

· Traffic stop – temporary detention

· NB: Do not have to memorize this list; instead, know the cases, analogize to facts, and be sensitive to these factors.  Don’t have to list every factor on the exam; just use the relevant facts.

· Interrogation: “Reasonably likely to elicit incriminating response”—goes beyond direct questioning.

· Express questioning

· Tactics reasonably likely to elicit incriminatory information

· Doesn’t cover discussions with third parties

· NB: Situations Where Miranda Does Not Apply

· If police stop you on the street and ask you what you’re doing, this is not custodial and Miranda does not apply.

· If somebody blurts out something, there is no Miranda violation because the person has not been questioned.  

· If police invites someone to come down to the station and answer questions, that person is not subject to custodial interrogation.  

· Miranda Rule: Before there is a “custodial interrogation,” the defendant must be warned of his Miranda rights.

· Miranda Rights: Four parts—

· Right to remain silent

· Anything said can be used against D

· Right to counsel at the time of the interrogation
· Right to have counsel appointed

· No magic words required: Exact language is not required for valid Miranda warnings

· California v. Prysock
· Duckworth v. Eagan
· Florida v. Powell
· NB: If the Miranda warnings on the exam are not perfect, raise this issue; if they are, ignore this issue.  

· Remedy/Consequences for Violation

· Exclude statement

· No fruit of the poisonous tree

· Illegal confession (  leads / witnesses

· Exclusionary Rule does NOT APPLY (Michigan v. Tucker)

· Illegal confession (  later confession

· Exclusionary Rule does NOT apply (Oregon v. Elstad)

· Exception:  Deliberately evade Miranda (Missouri v. Seibert)

· Illegal confession (  physical evidence 

· Exclusionary Rule does NOT apply (Patane) 

· Can use the statement for impeachment purposes unless it was involuntarily obtained (DP)

· Exceptions

· Use for impeachment (Harris)

· Public safety / emergencies exception (Quarles) 

· Free to argue how much of an emergency it really was

· Booking statements (Muniz)

· Was it really a booking question?  Purely administrative?

· Voluntary waiver

· Express or implied (Berghuis)

· In Berguis, Court willing to imply a waiver just by D’s answering questions (until that point, there must have been some showing that D knew rights and acted in a way that displayed waiver)

· Standard is still “knowing, voluntary, and intelligent” waiver, but Berghuis seems to lessen this

· Voluntary

· Need not be told a lawyer is waiting to see D (Moran v. Burbine)

· No need to advise of the nature of the charges

· No fruit of poisonous tree

· Undercover activity

· Miranda only applies if D realizes he’s being interrogated by a police officer because that’s where the threat of coercion is a concern

· No Miranda violation for undercover snitches

· Reinitiating Questioning

· Oregon v. Elstad: If there is a problem with the first statement because of a Miranda violation, subsequent statements may be admissible if proper Miranda warnings are made.  This is for situations where there was a mistake the first time around.  

· Exam Analysis: Unless second statement is a continuation of the first, Elstad controls.  Argue that the second interrogation was a continuation.  

· Factors: 

· Same officer?

· Same place?

· Reminding D of what he said before?

· Deliberately Bypassing Miranda
· Missouri v. Seibert (2004): If not acting in good faith, not OK.

· Second confession inadmissible

· Deliberate attempt to evade Miranda
· Continuous interrogation

· Not the same as Oregon v. Elstad
· Questioning After Invocation of Miranda Rights

· If D invoked the right to remain silent
· Police can reinitiate questioning (Mosley)

· Note: D must affirmatively invoke the right to remain silent (Berghuis)

· More than just having stayed silent for an extended period of time; D has to say, “I’m not talking.”

· Police can come back and say, “How about now?”

· If D invoked the right to counsel
· Only D can reinitiate questioning (Edwards), unless 14-day break in custody (Shatzer)

· Note: Must be an unequivocal request for counsel (Davis)

· Step 3: 6A challenges

· 6A Right to Counsel Triggered by “Formal Charges”; right is automatic and does not have to be formally invoked.

· “Formal Charges”: Indictment, preliminary hearing, arraignment

· At this point, police cannot go around attorney, even if D is not in custody
· D can waive 6A right

· Knowing and intelligent waiver

· Police can initiate even if D has 6A right (Montejo)

· Under Montejo, waiver for 6A is the same as waiver for 5A (in Montejo, D signed a Miranda waiver, which was good for both)

· Cannot imply a waiver of 6A right!

· No Deliberately Eliciting Information

· Applies Out of Custody

· Applies to Same Offense (TX v. Cobb): Defined very narrowly to crimes with the same legal elements to prove the crime.

· Same elements example: D commits and robbery and the victim dies.  D charged only with robbery.  Police come and start to interrogate about the victim’s death.  This came out of the same factual situation, but murder has different factual elements from robbery.  Police can ask about murder, but not robbery.  

· Fifth Amendment: Right Not to Be a Witness Against One’s Self
· Cannot be compelled to testify:

· At trial

· Grand jury

· Forfeiture proceedings

· Depositions

· Production of documents

· No negative inference in criminal case from invocation of 5A 

· Negative inference may be drawn in a civil case. 

· Prosecutor cannot comment on the exercise of the right in a criminal case(Griffin)

· Elements

· Applies only to “testimonial” evidence

· Does not include physical evidence:

· Fingerprints

· Hair samples

· Posing for photographs

· Handwriting

· Voice prints

· Issue if whether you have to go through any thought process.

· Not testimonial if police ask you to write a note that says, “Give me your money.”

· Not testimonial if police ask you to say something in a lineup

· “Compelled” Testimony

· Formal court process (subpoena ( contempt)

· Torture

· De minimis sanctions OK (McKune)

· Tough choices don’t make it compelled: “Unless you tell us everything in your background, we’re not going to give you better prison conditions.”

· Must be a possibility of incrimination

· Ordinarily, name does not incriminate (Hiibel)

· Immunity takes away threat of incrimination

· Transactional immunity: Makes the case go away

· Use and derivative use immunity: All that they’re required to give under the statute.

· Documents and Fifth Amendment

· Documents are not protected under the 5A, even if incredibly incriminatory, if not compelled to write them.

· Protected by 5A if D compelled to write the document.

· Only D’s act of production is protected by 5A

· Third party may NOT assert another’s 5A right

· Know this scenario: You have written a diary wherein you write, “I have killed the following people.”  Government wants this.  If they go out on a search warrant and finds your diary, there is no violation (nobody forced you to write it).  If Government comes to you and says, “Give me your diary,” that is privileged because you’re being asked to produce the document.  If Government says, “Give us your diary and we’ll give you immunity,” then you don’t have a 5A right against self-incrimination because the Government has removed the risk of self-incrimination.  (Once you’re given immunity, your 5A right has been taken away.)

· Eyewitness Identification
· Due Process Challenges
· Step 1: Were ID procedures unnecessarily suggestive?

· How suggestive was the procedure?

· Was it necessary to have a suggestive ID procedure?

· Step 2: Nonetheless, is the ID reliable enough to use? (Manson v. Braithwaite)

· Witness’s opportunity to view at the time of the crime

· Degree of attention

· Accuracy and detail of description

· Level of certainty

· Length of time from crime to identification

· Identification Rights
· 6A Right to Counsel

· Only:

· Post-formal charges

· Trial-like IDs (line-ups)

· Remedies

· Per se exclusion of out-of-court ID (Gilbert)

· Allow in-court ID if not tainted (Wade)

· Due Process Right

· Any stage

· Was ID unduly suggestive?

· Remedies

· Not excludable if reliable

· Goes to weight of evidence
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