Themes
Investigative V. Adjudicative crim Pro 

Bill of Rights 4th, 5th, 6th, 8th 

Two goals of criminal justice system: 

1. Correct result

2. Fair process

Sequence of Events: 

Crime     Pre-arrest investigation 

Arrest    Complaint 

First Appearance  (Guerstein hearing w/in 48 hours)

Information: issued by judge in preliminary hearing

test

Indictment: issued by Grand Jury 

· 23 people from the community

· If charging a misdemeanor will still be called “information”

Arraignment: told charges, usually bail set, set trial date

Plea bargaining: 

1. not guilty: i.e. “prove it” 

2. guilty

3. nollo contendere – can't use this in civil court but otherwise same consequences

Pretrial motions    Trial    Sentencing 

Appeals    Collateral Challenges  (Habeas corpus)

Incorporation:

NOT INCORP.

2nd A: Right to bear arms

3rd A: Right not to quarter soldiers

5th A: No right to grand jury

7th A: No right to jury in civil case

8th A: No rule against excessive fines 

Retroactivity:

General Rule:  New constitutional rights are NOT retroactive  

1. GET IT: On appeal 

2. NOT: On habeas UNLESS exception:

Exceptions:

1. Narrows government’s power to punish

E.g., Lawrence v. Texas

1. when you've been convicted of something that isn't even a crime

2. “Watershed” rule of procedure 

(fundamental fairness)

E.g., Gideon v. Wainwright – criminal defendants have an absolute right to counsel at trial

4th Amendment: 

· Covers only Government Action 

· NOT private individuals, unless working for government 

1. Right of the people to be secure 

2. in their persons, houses, papers and effects, 

3. against unreasonable searches and seizures shall not be violated, AND

4. no Warrants shall issue, but upon probable cause …”

1. people: only those people within the United States (U.S. v. Verdugo-Urquidez)

· Never decided: whether illegal aliens are subject to fourth amendment

2. Warrant: for searches AND seizures? 

1. Initially did read it this way BUT

2. searches and seizures have to be reasonable and when use warrants must be P.C. 

1. Reasonableness is fairly vague standard which is why most don't favor that interp. 

GENERAL CHECKLIST:

1. A search?

2. P.C.?

3. Valid Warrant?

4. Exception?

SEARCH

· If it can be viewed by the public it's NOT a srch (threshold)

1. FACT BASED ANALYSIS

1. Open fields: NO – Hester/Oliver

2. Surveillance of home: NO – if open to public

1. Hole in fence: NO Hole in fence: No  Utility company records: Like bank records or pen register

3. Aerial surveillance: NO – Ciralo (1,000 ft); Riley (400 ft)

1. Drones – for now not common public use but uncertain

2. Huge police viewing stand would work

4. Thermal imaging and enhanced technology: YES – Kyllo 

5. Trash: NO – Greenwood 

1. Can reassemble shredded papers 

6. Public areas: NO

1. Photos – nope, Eavesdrop - nope

2. Slot in the bathroom stall so not a reasonable expectation of privacy

7. Beepers and transmitters: NO/YES Knotts/Karo

8. Consensual electronic surveillance: NO – White 

1. CA law you cannot put a tape recording on your telephone to tape what someone else is saying unless you've told them you're doing it. 

9. Financial records: NO - CA Bankers Ass'n v. Shultz

1. Utility records: NO

10. Mail YES/NO

1. Opening up mail: YES/Holding up envelope and looking through: NO

1. Pen registers: NO – Smith v. Maryland

1. Congress passes a statute that forbids this. Electronic privacy laws passed. Gov. needs to make some application, not a full warrant but some step to put in. 

2. Computers and Carnivore program: NO program that shows what's on your computer.

1. No longer need warrant to see where you've gone. 

2. Can see who you sent content to but not content. “Pen collection” vs. “full collection” 

3. Electronic pagers – not a search on its face till you scan through. 

4. Phone machines – YES unless in home with permission while msg being left 

5. Dog sniffs: NO Sui Generis, only alerting to something illegal Place/Caballes

6. Manipulation of bags in transit: YES/NO Bond

7. Field tests: NO – Jacobsen

· but argue argue others

1. DNA mouth swab: YES

8. DNA sample from envelope undercover asked for: NO

9. Private searches  √ NO – Sims

10. Foreign searches √

Originally: Olmstead (1928) Physical trespass.

Overturned: Katz v. U.S. (1967) 

1. Reasonable expectation of privacy (judge determined community standard)

2. Reasonably relied on that expectation 

· Subjective/objective: these are from Harlan concurrence:

· Diary posted on chat-room – no

· Police ask, deny ownership – you expressed NO expectation of privacy 

· Hotel room – false I.D. NO expectation of privacy in something that's not legally yours

Rights

1. against unreasonable intrusion of privacy AND

2. to have a judge make this determination.

1. MUST get warrant even if “would have gotten one” because judges are neutral and thus are necessary screen

TESTS: 

TEST for reasonableness: 

1. Does it provide the setting for intimate activities

2. Is there societal interest in protecting the privacy for these activities 

1. No REP in contraband 

3. As a practical matter, are these lands usually accessible to the public in ways that a home would not be 

1. Two sides: one side says could they do it? Other side says would they do it? 

2. If it can be viewed by/open to the public it's NOT a srch (threshold)

TEST for subjective expectation: 

1. Positive law

2. The nature of the use

3. Manifestations

TEST: Open field vs. Curilage 

1. How close to home?

2. ∆: traffic between two (Dunn dissent)

2. Within an enclosure surrounding the home (fence)? 

3. Nature of use? Used for intimate activities? 

1. ∆: didn't know what was being used for (Dunn dissent)

4. Steps taken to protect area from observation by passer-bys

TEST: New technology

1. Is it in general public use – Katz #1

1. How widespread is the use? 

2. How frequently is it happening? 

2. Does it reveal details of the home, previously unknowable – Katz #2  

PROBABLE CAUSE 

Fair probability – above reasonable suspicion but below a preponderance of the evidence. 

· Collective knowledge can be used for P.C.

CHECKLIST 

1. Totality of Cir. – Gates

2. May be p/c for multiple suspects – Pringle

3. Cannot be stale – Harris

4. Objective standard – Whren/Devenpeck v. Alford

5. Same p/c std. for arrests as for search/seizure 

Informant 

1. Depends on: 

1. veracity of the informant – Aguilar

1. Couldn't be anonymous caller

2. reliability of the information – Spinelli

TEST  Totality of the Circumstances – Gates   (Upton/Leake)

· A-S factors are relevant but not stringent

· States free to continue using A-S (WA, NY – do, CA does not)

1. Source of information

2. Amount of detail

1. Verified predictions

3. Corroboration

1. By police or others

2. Don't need to corroborate the illegal parts of the story

3. Informant can be wrong on some points

4. Officer’s opinions 

5. Nature of information

1. Staleness – must be relatively fresh

1. Can extend if evidence of ongoing criminal activity 

WARRANT: 

1. Presumption of validity 

· Burden is on the ∆ if there's a warrant a

· Don't have to be perfect, gonna give a common sense reading in context. 

1. Mistake – Andersen v. MD/Groh v. Ramirez

2. Anticipatory – Grubbs

1. Still must show P.C. that anticipated items WILL be

2. NO WARRANT: presumption of invalidity 

· Burden on gov.

3. ARREST WARRANT: 

1. Need an arrest warrant to go into someone's home 

2. If it's third party house – need search warrant AND arrest warrant

3. Can arrest people on the street without a warrant 

Fed. R. Crim. P. 41(e)(2)(A):

1. Issued by impartial magistrate

1. Need not be a lawyer

2. Must be neutral – bare minimum when it comes to impartiality when signing warrants

1. Can't be paid per warrant – non-neutral 

2. Can't be Prosecutor or Attorney General 

· (not important) Look to see if there's reckless or intentional falsity. 

2. ID: person or property to be searched

1. Address, location, description – what's incl. excld.

3. ID: person or property to be seized

1. We can sever. Even if says “Jon's hat and his house,” but only did his hat then golden. 

4. EXPIRATION: Generally good for 10 days

5. RETURN: Designate magistrate to whom it will go

1. Returning it to the magistrate with the warrant and stuff found

6. TIME: Should be served during “daytime”  (6 a.m.- 10 p.m.) - safety issue mainly 

· EXCEPTION: drug warrants can be made for anytime

1. As long as stay and keep searching can keep searching long time

What can be searched/seized: 

1. “Fruits and instrumentalities” of a crime

1. Only places what you're looking for is likely to be and be what you're looking for (P.C.)

2. Other “evidence” of a crime

1. places likely to have (P.C.)

Manner of Search – Reasonableness 

1. Timing

1. Daytime (6 a.m. – 10 p.m.) unless otherwise authorized

2. Warrant good for 10 days unless otherwise authorized

2. Special masters for special locations (lawyers and doctors offices to protect privilege)

1. to make sure officers are not seeing the protected materials

2. In CA we have a specific statute for protecting privileges

3. Computer Searches: What is “reasonable particularity” – Clean team/Dirty team

3. Reasonableness: based on ToC

1. court balances: privacy/liberty interests v. police needs/danger of situation, etc. Muehler v. Mena

4. Detention: if present at search YES – Summers

5. Knock and announce – Wilson

1. Can except in warrant & can determine otherwise on spot, sit. might req. – balance 

2. Police MUST show (no per se exceptions - Richards)

1. Police safety/evidence protection

2. Police safety/less destruction of property/suspect safety

3. Easy standard (15-20 secs) – Banks 

4. NO EXCLUSIONARY RULE

6. Mistakes in executing warrant

1. Depend on reasonableness & good faith Garrison 

7. Media ride-alongs

8. Use of force – ToC reasonableness 

1. NO EXCLUSIONARY RULE – Kip R. Jones

9. Sneak & Peek searches

1. Don't need to give notice of search or leave a copy of warrant 

1. Fed. R. Crim. P. (f)(3)

2. FISA

INCIDENT TO ARREST

· Searches incident to arrest illegal unless arrest is legal

1. “Grab” area

1. Where you were at time of arrest, not time of search 

1. Flexible timing: Can take to squad car and return to search (safer and could do anyway)

1. Timing? Could they come back the next day? It's all up for argument. 

1. Courts haven't allowed next day – somewhat contemporaneous with arrest 

2. ∆ not tradition, none of the reasoning holds

3. π don't want to sacrifice safety 

2. Can be a stretch

1. Need not show actual threat of danger or destruction of evidence

3. Can follow ∆ into different rooms

1. Expands as the guy moved 

1. argument police could move you around to expand search but...

· Courts who have allowed have only allowed moving grab area when the ∆ initiates

2. Protective Sweeps (need not be incident to arrest - Terry)

1. If a reasonable belief based on specific and articulable facts can sweep area for individuals posing a danger to officers at the scene – MD v. Buie 

2. Manner permitted: (standard from Terry stops)

1. quick and limited search – cursory look around 

1. Plain view only: only lets you seize evidence in plain view

2. Incident to an arrest

3. Conducted to protect safety of officers and others 

1. Gov. to prove: must only show reasonable suspicion

1. Arguments in favor of danger:

1. Nature of the crime

2. Another suspect

3. Any facts that would say they had a reason to fear 

1. heard noise in attic

2. was told others were home

3. heard radio blasting in other room 

· Remember: Can search grab area if arresting 

3. Hot Pursuit – No warrant because of time concerns

3. No set time for “hot pursuit” - determined by looking to circmst. 

4. Need P.C. 

5. TEST: All the circumstances 

1. Likelihood he'll still be there later

2. How dangerous is he/How serious the crime

3. Based on balance of police needs v. privacy interests – Balancing 

6. Can search house for weapons/evidence of the crime – safety Hayden

1. Fear of danger and destruction of evidence

4. Plain View 

7. If the police are entitled to be where they are

8. Police may seize contraband or evidence of crime that is in plain view [Coolidge v. New Hampshire – not in cases]

9. Because there's no reasonable expectation of privacy 

10. TEST

1. Prior right to be where they are (Horton) lawfully in a position to observe the items

2. Discovery of the items is “inadvertent”

1. But what does this really mean? It's about the scope of the warrant [Horton]

3. Immediately apparent to the officers that the item has evidentiary value/is evidence of a crime, contraband, or otherwise subject to seizure (cannot move items)  Az. V. Hicks

· MN v. Dickerson: hypothetically you could have a plain touch 

5. Automobile Exception

1. Must show P.C. of contraband in the car

2. If have PC of contraband in car can search whole car w/o warrant 

· Incl. trunk and containers (containers from Acevedo)

1. RATIONALE

1. Public roads it's on

2. Readily observable interior – mostly 

1. Not as much expectation of privacy 

2. How much expectation of prvcy open for argument 

3. Evidence can take off faster than you can get to it – mobile

1. permanently disabled vehicle open for argument 

4. Heavily regulated

1. If not currently registered – could be a factor 

5. More dangerous for cop (really dangerous statistics show overwhelmingly cops shot when interacting with driver of a car) 

· Covers parked cars (Note Coolidge), motor homes, can argue about if wheel detached

· If PC to search the container in the car then there's PC to search the whole car. 

· What about hatchbacks – yes you can search it if it's accessible (probably). 

· Developed in Carrol v. US (1925)

6. Auto Incident to Arrest (formerly under Chimel)

1. If reasonable concern for safety or destruction of property 

2. Officers can search “grab area” of car (all but trunk/containers)

· Stevens says even if already locked up

· Scalia says destruction of evidence is also key

· Post Thorton/Gant standards seems to be: 

1. Search of passenger compartment permitted if: 

2. Arrestee unsecured and within reach of car (Chimel theory), or

3. Reason to believe evidence of crime is arrest in car (Scalia theory)

1. With this reasoning (no expectation of privacy once arrested) No reason not entire car.

--- SPECIAL NEEDS SEARCHES ----

1. ANALYSIS

1. Primary purpose analysis and then

2. Balance – gov. interest to public intrusion

2. KINDS

1. Inventory 

2. Sobriety checkpoints

3. Administrative searches

4. Drug testing

5. Community caretaking – Probationer/Parolee ????

7. Inventory Search: 

1. RATIONALE

1. Non investigative (should not be – if is then argue)

2. Protection of owner's property

3. Protection of police claims and disputes

4. Protection of police from danger 

5. Community care-taking functions 

2. MUST HAVE a set policy/administrative rules

1. Cannot be up to the discretion of the officers

2. If investigative function as well then balancing test a la Lidster

· People can be inventoried too – Lafayette 

· Some situations like mouth swab doesn't really pass the “smell test” 

8. Border 

· ingoing and outgoing

1. RULE: Need no suspicion at all to do a ROUTINE search of someone crossing the borders

2. BORDER – Definition: 

1. At physical border: 

1. Mexico, Canada

2. Fixed checkpoints: 

1. San Ysidro or Otay Mesa Points of Entry

3. Airports with customs

3. RATIONALE:

1. Protecting borders

2. Right of sovereign

3. Traditional right of government to search 

4. TEST:

1. As long as can still drive car away – must be “reasonable” (influenced by what's going on at the time)

1. How often such performed/frequency of inspections

2. How destructive

3. How invasive/amt of intrusion

4. Persons v. things 

5. Length of time

5. SCOPE: 

· Gov. interest v. Nature of the intrusion 

1. Applies to Mail Ramsey

1. Court's focus: contraband v. noncontraband not import v. export. - 4th allows search of incoming and outgoing mail. 

2. Removing gas tank – 1-2 hours delay 

3. Removing car door panels [Montoyo-Hernandez]

4. Slashing spare tire [Cortez-Rocha]

6. NON-ROUTINE

1. Requires reasonable suspicion

2. Detention/search must be reasonable 

3. Gov. Interests v. D's Privacy 

1. not gonna end up with probable cause if it's a border case

9. Checkpoint Generally 

1. Primary Purpose Test – primary purpose:

1. Cannot be investigative for purpose of scrutinizing drivers for criminal activity 

2. MUST be public safety OR

3. Information gathering

2. RULES

1. Searches for Aliens are okay. 

2. DUI Sobriety stops are good [Sitz]

3. Drug interdiction – No [Edmond]

4. Witnesses – Yes [Lidster]

5. Terrorist stops – likely yes – exigent 

6. Child abductions – likely yes – exigent 

10. Consent (NOT SPECIAL NEEDS ????)

· Consent searches MUST be voluntary

· 98% are consent searches. 

11. TEST

1. Two concerns for determine voluntariness: 

· No suspicion required

1. Absence of coercion 

· Inquiry subjective as to belief but objective as to whether we believe him

1. Factors: 

1. People around

2. Time of day

3. Gender

4. Education Level

5. Location

6. Show a gun

7. Tone of voice

8. held in incommunicado

9. How invasive a search

10. Age and gender of suspect

11. Impairment, intoxication, intelligence

12. language barrier

13. number of requests

14. prior arrests and knowledge

15. reluctance of suspect

2. Search w/in scope of consent 

1. Reasonable person standard: what would a reasonable person expect under these circumstances

2. WHO can consent: 

1. Suspect – then search is per se reasonable

2. 3d party consent: 

1. Actual authority

2. Apparent authority – Could the police reasonably believe this person had authority

· Barring Exigent circumstances – domestic violence/in danger 

3. ADDITIONAL

1. Consent is NOT the same as “waiver”

2. You can give voluntary consent in custody – happens all the time

4. PROBATE/PAROL 

1. Diminished expect of privcy and greater state interest mean only req. reas susp

2. MUST know he is probationer or parolee ????

12. Inspection

1. Requirements: 

1. Substantial gov't interest

2. Inspections necessary – reasonably serves this purpose

3. Reasonable legislative scheme

1. Provides notice

2. Limits discretion 

2. Argument against – they are basically classing a kind of crime not a kind of business

1. Look to primary purpose, though 

3. Either/or: administrative searches or legislative scheme ????

13. Drug Testing

· Minority says not a search – abandoned like trash/contraband only like sniffs 

WHO 

1. Gov't employee

1. Railway workers

2. Customs

3. NOT politicians

2. Schools

1. All student participants – must have option to opt out 

3. Hospitals

WHY

1. Balance of gov' interest against privacy interest 

2. Other testing?

1. HIV testing? Sars testing? West nile

· 9/11 it changed balance – stronger public safety interest and thus less expectation of privacy 

· Airport searches are special needs searches 

2. Exigent Circumstances

1. Requires P.C. (unlike community care-taking)

· Distinguish Community Care Taking from Exigent Circumstances 

2. Totality of Circ. to determine if present/continuing threat of serious harm Stuart

3. Subjective intent of officer does not matter Whren

4. Don't have to be right just have to be reasonable 

1. Great deal of deference to police in these situations (it's hard out on the street)  

5. Community Care-taking – primary purpose? (NOT S.Ct. Factors)

1. The nature of the level of the distress

2. The location of the individual

3. Whether or not the individual was alone and/or had access to assistance independent of that offered by the officer

4. to what extent the individual – if not assisted – presented a danger to himself 

SEIZURE ANALYSIS: 

1. Step #1:   Was there a seizure?

1. Reasonable person feel free to leave?

2. Step #2:   What kind of seizure? 

1. If arrest --> Need probable cause

2. If temporary detention -->  reasonable susp.

3. Step #3:   Were police actions incident to seizure permissible? 

1. Terry stops & frisks

ARREST

1. What is an arrest: 

1. Not free to leave

1. Talking is not seizure – casual/consensual encounters req no suspicion 

2. MUST have PC

3. Begins judicial process

4. More than temporary stop

5. Triggers right to conduct search incident to arrest

6. Can be minor offense  Atwater

1. As long as it's an arrest-able offense 

7. Can even be offense for which state law does NOT authorize arrest  VA v. Moore

8. PC needed

9. Handcuffs not required

2. WHEN can arrest: 

1. CL rule - 

1. If in public can always arrest for a felony whether you saw it or not

2. If was a misdemeanor could arrest for it if you saw it

3. Temporary Detention – reasonable suspicion 

4. No exclusionary rule for illegal arrest 

SEIZURE

1. Seizure:  person has been seized only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave. 

· Not just whether reas P would feel free to leave but if reas P would feel seized Hodari

1. EXAMPLES things that would be seizure (not free to leave) even where did not attempt to 

1. threatening presence of several officers

2. display of a weapon 

3. physical touching of the person of the citizen 

4. use of language or tone of voice indicating compliance might be compelled 

· WE SHOULD ASK: “am I free to leave?” 

2. EXAMPLES OF SCENARIOS

1. Factory sweeps – police comes up to a factory worker at her station. Is she free to leave? Under this test, yes. 

2. What about taxis? Court might say that going in and out of taxi cabs might make reasonable expectation of ability to come and go. 

TEMPORARY STOPS

1. 4th Amendment allows “stop and frisks.” Terry

2. Requires reasonable suspicion, not probable cause. 

3. TEST: 

1. Allowed when a reasonably prudent officer 

2. under the circumstances 

1. Decided with deference to the police officers. 

1. Suspicious activity

2. Common sense inferences

3. Officer’s experience

4. Anonymous tips (predictive)

5. Flight of suspect

6. Profiling

7. Driving behavior

8. Location of suspect

9. Suspect’s clothing

3. has PC to believe that crime is afoot and that there's a danger to the officer or others

4. Only pat down for weapons allowed – need suspicion of danger. 

· Ct. establishes middle ground to temporarily detain us and pat us down. 

5. Proper actions: 

1. Pat down suspect

2. Ask for identification

3. Look inside area of car that is accessible to ∆ (this is just for weapons though, not a search incident to arrest) 

4. Protective sweep of house

5. Can pat them down, can look in area around them – if looking for the weapons 

6. Improper actions:

1. Full search for evidence

2. Search of areas outside of ∆’s access

3. Lengthy detention

4. Involuntarily taking suspects to station house Hayes

TECHNOLOGY SURVEILANCE

1. Consensual Monitoring (one knows) and Wiretapping (no one knows)

· Wiretapping can happen over the phone, with surveillance cameras, on your computer

1. Title 3 lays out the super-warrant requirements for warrant tapping:

1. Must try less instrusive techniques first - exhaustion

2. Must show PC

3. Must go back every 90 days and renew

4. Must “minimize” if convo has nothing to do with what you're tapping cannot listen 

· FISA National Security surveil. – no PC req, only req gov't to say we have PC and relates to Nat'l Sec.

EXCLUSIONARY RULE

POLICY:

1. Arguments in favor

1. Deter bad police behavior

2. Judicial integrity

3. No other approaches work as well

4. Part of American tradition

2. Arguments against

1. Isn’t really a deterrent

2. No clear stats on deterrent effect

3. Rule benefits scofflaws

4. Other alternative to punishing police

5. Don’t really need

APPLICATION: 

· FRCP just because you violate a FRCP 6am – 10pm what if serve at 5am? Not excluded

· Violations of internat'l law don't lead to exclusionary rule 

1. STANDING

· Originally – if you're aggrieved and you had a right to be where you were 

· TODAY – Rakas: You have standing to raise if your 4th Amen. rights were violated. 

1. TEST: 

1. Whose rights have been violated? 

1. Not just legitimately on premises Rakas

2. Not just target of use of evidence Rawlings

2. FACT BASED ANALYSIS

1. Home/Residences

1. Owner & Renter – have standing to challenge search

2. Guests – have standing if sufficient RXP (factor analysis – Olson, Carter)

2. Automobile

1. Owner & Driver – have standing to challenge the search of the car 

2. Passengers – no right to challenge search of car BUT yes right to challenge seizure of the car – standing re: search of himself after illegal seizure of car Brendlin

3. Home/Guest factors

1. Analysis of RXP as visitor

1. Previous relationship/connection

1. Prior visits?

2. Degree of acceptance into the household 

1. How well know owner? 

3. Purpose of the visit 

1. Social or business guest: Was it purely commercial nature of transaction 

4. How long in house? 

1. Relatively short period of time?

5. How much of house use? 

6. Other indicia of expectation of privacy? 

2. BALANCING

1. TEST: 

1. To trigger Ex. Rule police conduct must be 

1. sufficiently deliberate that it could be meaningfully deterred

AND

2. sufficiently culpable that deterrence is worth the price paid 

3. EXCEPTIONS 

· General reasoning: social cost of ExclaRue outweigh any possible benefits to deterrence

1. Independent source

· Definition: Despite violation the source for obtaining the evidence was itself valid 

1. Warrant for search yielding evidence was not based on what had seen/found illegally 

2. Q: was seeing the evid. what prompted getting the warrant or was it truly independent?

2. Inevitable discovery 

· Def.: Cops obtain evidence through illegal search BUT would have inevitably found it anyway with lawful search – Nix v. Williams

1. High bar – not what would have been done given time. It's what we were already doing

2. Theory: social cost of exclusionary rule outweigh any possible benefits to deterrence

3. Good faith by cops must be proven ????

4. Dual analysis:

1. Was the first search legal? 

2. Was the second search legal? 

3. Attenuated taint – knocks “fruit of poisonous tree” (est. Wong Sun)

1. Factors to consider in determining whether taint is too attenuated 

1. How voluntary was the statement – does it seem attenuated

2. How bad was the conduct: purposefulness/flagrancy

3. Where the statement is given/coercive atmosphere? 

4. Proximity in time between first and second

5. Spontaneity of the first and second statements

6. Miranda rights – but no per se (Miranda itself not enough - Brown)

7. Intervening circumstances 

· exception also applies when “fruit” is a confession 

4. Good faith exception (policy: otherwise cost is too high)

· Most hotly disputed of the exceptions

1. MUST be a warranted search

2. MUST be objectively Good Faith: whether an objectively reasonable officer in that situation would believe the warrant was valid

3. CAN'T be barebone or based on knowingly or recklessly false info 

1. look to see if there's reckless or intentional falsity. 

4. FACTUAL ANALYSIS: 

1. Magistrate approval of warrant BUT no PC: applies if objective GF & not reckless

2. Administrative searches under statutory scheme Krull

1. Not concerned w/deterring legislators 

2. Wrote law wrong not police matter

3. Clerical errors

1. Not concerned about deterring court officials/unintentional conduct 

2. However: these are warrant-less COULD be add'l prob. since Leon had warrant

5. Knock and Announce Hudson (others?)

6. BY USE: 

1. For impeachment Walder, Havens

2. For witnesses found as FoTPT Ceccolini

3. Other proceedings:

1. Grand jury

2. Civil proceedings

3. Sentencing 

4. Parole and probation revocation 

5. Forfeiture 

· Extension of Good Faith doctrine: CA follows exactly federal law but NY, Miss, MD don't have the good faith exception. 

4. SUPPRESSION HEARINGS

1. Motion before trial – determined by judge

· Before jeopardy attaches (when jury is seated) unless good cause

2. Warrant then burden on ∆

1. Challenging Warrant:

1. ∆'s Burden: Recklessly or intentionally false Frank v. Delaware

2. If can throw out mistakes and still have a good warrant then you're fine 

2. No Warrant: Burden on gov

CONFESSIONS

· Not an admission: anything from ∆'s own mouth to help prove the case against the ∆

1. POLICY: 

1. Problems with false confessions

1. So weighty 

2. False confessions

3. Some people more susceptible to making false confessions

4. Bad info won't necessarily get us to the truth 

5. Lazy police practices 

6. Principles of fairness 

2. 5TH AMENDMENT

1. RULE: No person shall be compelled in any criminal case to be a witness against himself. 

1. Person: Only real persons (not corporations or unions) 

2. Compelled: is what we're about to learn 

3. Witness against himself: must be testimonial and incriminating Hiibel

1. NOT: Line-up, bank acct outside US

4. Criminal case: in a civil case can assert 5th but can be used as an inference against you

3. DUE PROCESS (Step #1) 

· Even if it's voluntary can still argue to jury its unreliable/due to unreliable conditions

1. Q: Is this fair, focus on voluntariness

1. Was the Defendant's will overborne? 

2. TEST: Voluntariness is determined by the totality of the circumstances. 

2. Factors for determining voluntariness (Spano) 

1. Experience “past history with interrogation” 

2. Age, Level of Education, and Mental Condition of Suspect

3. Disposition “history of emotional instability”

4. Quality of confession “leading questions from skilled prosecutor”

5. Nature of interrogation 

1. Length of interrogations; deprivation of needs

1. Long = more coercive v. Long = hadn't broken early so techniques not so bad

2. Time of the day

3. Use of physical force/threats of force

4. Psychological pressure?

6. Culpability of the police

1. Deception? Cops can lie to coerce, that doesn't go to free will. Tricked is NOT involuntary.

7. Miranda is a factor here 

3. Admissibility of Involuntary-related Evidence

1. Inadmissible for impeachment, etc – simply unreliable 

2. Never decided whether fruits of an involuntary confession can be used. 

4. OTHER REQUIREMENTS

1. MIRANDA

1. HISTORY: 

1. First 6th Escobedo then 5th – take 5th out of courtroom 

2. Cops need bright line: Long before Miranda, FBI was using Miranda. 

1. In decision: looked at what FBI and some states had adopted

2. POLICY

1. Case REASONING:

1. Starts w/History: Reports, psych abuses, studies, police manuals 

1. Inherently coercive atmosphere of custodial interrogations

2. Then explores tactics used in custodial interrogations – subtle coercion

1. Need something more given police tactics

2. Focus on role of lawyer in dissipating coercion

3. Then Rationale: Warning created so that 5th Am. rights are protected

1. Protects a const'l right but doesn't say const'n requires it

2. Arguments for Miranda:

1. Easy-to-understand rule

2. Need some way to protect 5th  A. right  (prophylactic rule)

3. Public education

4. Will cut down on court’s work with clear  rule

5. Should have standard higher than just  “voluntariness”

3. Reasons against Miranda:

1. Warnings not required by Constitution

2. Justices acting like legislators

3. Due Process is enough protection

4. There is nothing wrong with confessions

5. Procedure won’t work 

6. Officers will just lie about providing rights

7. Will create more litigation about details of Miranda rights

8. Criminals will run free

4. Possible alternatives 

1. Damages suits

2. Videotape confessions

3. Objective witnesses to confessions (station laywers/ombudsmen)

4. Broaden D.P. Standard

5. 18 § 3501 (1968) after Miranda, passed to overturn it 

· DOJ didn't try to overturn the rule because they didn't have the votes on the court

1. “A confession shall be admissible in evidence if it is voluntarily given.” 

1. Warnings are just a factor then

2. Dickerson v. U.S. (2000) says it's a const'l prerogative 

3. RULES

1. IF ∆ is in custody THEN must give four part advisement before questioning or answers are not admissible

1. Right to remain silent 

2. Anything said can be used against ∆

3. Right to counsel before and during interrogate 

4. Right to have counsel appointed 

1. Timing: only before you're interrogated

2. IF ∆ insists on lawyer then MUST stop interrogating – no duty to provide lawyer right away, however 

2. CUSTODY

1. RULE: when a reasonable person wouldn't feel free to leave

1. Objective standard – based on the overall conditions

1. Factors to decide if “custody” 

1. Physically free to leave? 

2. Use of force? Show of guns? 

3. Informed free to leave? 

4. ∆ initiating contact? 

5. Atmosphere of questioning

6. When placed under arrest? 

7. Experience of suspect? 

· Terry stops become custodial when a reasonable person would feel that he would not be free to leave. 

2. Even after Yarborough still argue “reasonable person in the ∆'s position”

1. Argue as many factors as you can

3. INTERROGATION

1. RULE: Any words or actions on the part of the police (other than those normally attendant to arrest and custody) that they should know are reasonably likely to elicit an incriminating response from the suspect. 

2. N

4. MIRANDA EXCEPTIONS

1. Statements used for impeachment

2. Emergency Situations: Statements obtained in an emergencies (public safety)

1. Scope limit – only what's related to the emergency

2. Can also bypass lawyer request issues

3. Statements made at time of booking the suspect in response to routine questions

1. Can ask about drug use (but courts pushing back Lev don't care too much) 

2. Waiver

3. Tot. of Circ. Test  - did THIS ∆ think s/he was waiving (Fare): 

· Is waiver essentially voluntary and knowing (not is it wise to waive)

1. Age

2. Experience

3. Education

4. Background

5. Intelligence

6. Capacity to understand warning given

7. Not motivational factors – if want to confess 'cause crazy but do understand so be it 

· Need not inform ∆ of nature of charge Spring

· Need not inform ∆ Atty. is waiting Moran v. Burbine

5. LIMITS ON EXCLUSION

· REMEDY for Violation: Exclude illegally obtained confession, BUT

· Fruits of Poisonous Tree may still be admissible

1. Witnesses found through unMirandized statement Michigan v. Tucker

2. Subsequent Mirandized statments.  Oregon v. Elstad

1. UNLESS: deliberate bypass by cops to get first admission: 2nd then inadmiss unless curative steps are shown by π to ensure reas person in suspects situation would understand import and effect of Miranda warning/waiver, ie:

1. Substantial break in time & circumstances OR

2. Pre-warning statement that explains the likely in admiss of the 1st (pre-warning custodial statement)

1. Seibert

3. Can use physical evidence found through unMirandized statement Patane

1. Cannot use production/statement itself if it violates 5th

6. VIOLATION OF EXERCISE

1. Right to remain silent (Michigan v. Mosley)

1. Standard: Rights must be “scrupulously honored” 

1. Did the police immediately cease the interrogation 

2. Did the police resume questioning only after the passage of a significant period of time and the provision of a fresh set of warnings 

3. Two different crimes

4. Two different interrogators (this could actually run both ways, could be that one was a wimp and the other a hard-ass) 

2. Right to an attorney (Edwards v. AZ) 

1. Invocation: MUST be unambiguous or unequivocal statement a reasonable officer would understand, under the circumstances

2. Application: Per Se Rule – Once invoked cannot go back to talk w/o counsel 

3. Exception: UNLESS 14 day break in custody Shatzer

5. 6th AMENDMENT RIGHT TO COUNSEL IN INTERROGATIONS

1. RULE: Right to counsel “in all criminal prosecutions” 

· ONLY triggered for criminal proceedings indicted, arraignment or preliminary hearing. 

2. Application: Automatic once charged 

1. NOT dependent on being in custody OR having invoked (unlike Miranda)

2. NOT applicable for a different crime than that charged (even if triggered elsewhere)

1. Blockburger: Do charges have the same elements of the crime? 

1. NOT whether they came out of the same factual scenario

2. ARE different if any elements differ 

1. BUT not just lesser included offense like manslaughter/murder

3. TEST: Impermissible soliciting ot statements: 

1. Direct questioning

2. Police guilting defendant into statements

3. Going undercover 

1. If undercover MUST passively listen/observe – Henry/Kuhlmann

3. Waiver: Can't elicit confession w/o counsel present unless knowing, intell, voluntary waive

1. Incriminating statements acquired under these circumst. cannot be used by pros at trial 

2. “You honor, my client invokes his right to counsel and he doesn't believe he can ever voluntarily waive his right to counsel.” ????

1. Massiah/Brewer/Montejo

4. LINE UPS – Wade/Gilbert Rule – per se rule against out of court line-up IDs w/o counsel

1. REHABILITATION OF In-Court ID (Wade – out of court per se is Gilbert):

1. Okay IF based on something other than the line-up

2. TEST Factors: 

1. Any discrepancy 'tween pre-lineup description and the ∆'s actual description

2. Any ID prior to lineup of another person

3. The ID by picture of the ∆ prior to the lineup

4. Failure to identify the ∆ on a prior occasion

5. Lapse of time between the alleged act and the lineup identification 

2. DUE PROCESS: 6th must have attached or else only argument is DP – where unnec/impermissibly  suggestive, conducive to irreparable mistaken ID  --  Kirby

1. TEST: 

1. NECESSARY: Were ID procedures unnecessarily/impermissibly suggestive? 

1. Totality of the circumstances test  Stovall v. Denno

1. How suggestive was it? 

2. How necessary?

· Rarely successful (Foster v. CA) 

2. RELIABILITY: Even if unnec suggestive WAS it reliable? Simmons

1. Totality of Circumstances: Manson Factors

1. Opportunity of witness to view the criminal at the time of the crime 

2. Witness' degree of attention 

3. Accuracy of witness' prior description of the criminal 

4. Level of certainty demonstrated by the witness at the confrontation 

1. Confidence is a factor considered in Neils v. Biggers

5. Length of time between the crime and the confrontation 

PROSECUTORIAL DISCRETION

1. RULE: Prosecutors are to “do justice,” to that end they have extraordinary discretion

2. LIMITATIONS

1. Statutory – if no statute can't try the crime

1. Const'n'l Limits on Statutes

1. Bill of attainer

2. Ex post factos

2. Administrative limits (internal limits) 

1. Ethical limits 

2. NO Vindictive prosecution

· No presumption of vindictiveness Goodwin

1. Can add charges if request jury trial Goodwin

2. Can increase charge if do not accept plea bargain

3. CANNOT increase charge (any penalty) against ∆ for exercising right to appeal 

3. Constitutional limits 

1. NO Selective and discriminatory enforcement 

1. TEST

1. Discriminatory effect – compared to others “simlarly situated”

2. Discriminatory purpose 

PRE-TRIAL

GRAND JURY

1. HISTORY/FACTS

1. Not incorporated – States already had screening methods

2. Dates back to England and check on monarchical power

3. CAN be waived by ∆ (then you know you've got a snitch)

4. U.S. v. Williams (1992) Not required to present exculpatory evidence. 

1. Under CA law you ARE required to. Except don't use the CA grand jury

5. Mandujano No right to counsel present/no right to Miranda like warning in GJ

2. PROCESS: 

1. 23 people, simple majority to indict

2. A “no bill:” if grand jury decides not to indict

3. Accusatory grand juries sit for 6 month. Investigative grand juries sit for 18 months. 

PRELIMINARY HEARINGS

1. PROCESS

1. Used to be really long, like mini-trials. Now they're efficient. 

2. Both sides present but more of a synopsis of the cases

1. Right to counsel at prelim Coleman v. Alabama (1970)

2. Hearsay is permitted (judicial efficiency). One witness, usually. 

3. No jury; judge decides.

4. Opportunity so preserve testimony by permitting pretrial cross by ∆ (hearsay except'n)

5. 6th Am. Confrontation does not apply at prelim Goldsby v. US (1895)

3. Another type of screening process. 

BAIL

1. RULE: 8th Am. “Excessive bail shall not be required...” 

1. NO guarantee of bail, but if owed can't be excessive. 

2. PROCESS: 

1. Types of bonds: 

1. OR – own reconnoissance 

2. PR – promise to come back 

2. TEST: 

1. Strength of evidence, money – flight risks, danger to society Salerno

1. Material witnesses: also susceptible to jail w/o bail. U.S. v. Awadallah

2. Often a step toward becoming ∆

2. Sexually Violent Predator Acts Kansas v. Hendricks 

3. Immigration detentions when ordered removed Zadvydas v. Davis

DISCOVERY

1. POLICY

· Discovery laws come from statutes NOT the Const'n

· Constitutional discovery is a one-way street. Pros ---> Def

1. Against

1. Threat to witnesses

2. Perjury or tailoring defense 

3. Fishing expedition (send prosecutors here)

4. D knows best what happened

2. Pro

1. Should not be trial by ambush (trying to get right answer and treat people fairly) 

2. Should be a search for the truth

3. Can protect witnesses in other ways

4. Some offices use open files and have no drop in their conviction rate (N.C. Went to open files and actually had prosecution rate go up) 

2. RULES:

1. F.R.Crim.Pro. Rule 16(a) 

2. ∆'s statement's 

3. ∆'s prior records

4. Tangible evidence 

5. Reports of examinations and tests 

6. Expert reports  

2. Does not cover

1. Witness statements 

2. Exculpatory Evidence 

3. Much less has to be given over by the defense:

1. Tangible evidence

2. Reports and examinations

3. No witness statements  (Rule 26.2)

· REASON FOR LESS

1. Right against self incrimination 

2. Burden of proof

4. CA Discover: Statute covers:

1. Names & Addresses of witnesses 

2. Felony records of witnesses

3. Exculpatory evidence

4. Witness statements

5. Reciprocal discovery

5. DUTY

1. Brady: MUST turn over: 

1. all MATERIAL,

2. exculpatory evidence 

2. relevant to guilt or sentencing or impeachment Giglio

3. ∆ does not have to ask about the stuff and if asks doesn't not make violation if not turned over

1. BUT makes a diff – goes to whether or not material/exculpatory 

4. What is material?

1. Material only if here is a reasonable probability that had it been disclosed the result of the proceedings would have been different 

2. Material if it goes to credibility of a key witness Giglio

6. PENALTY: If don't follow discovery rules: Sanctions. 

1. Order inspections

2. Continuance

3. Exclude evidence     [Taylor v. Ill.]

4. Other sanctions, jury instructions, etc. 

SPEEDY TRIAL

1. Barker v. Wingo Factors

1. Length of delay

2. Reasons 

3. Demand

4. Prejudice

PLEA BARGAINING

1. POLICY: Problems

2. Innocent ∆'s plead guilty 

3. Behind-the-scenes negotiations

4. Hides police misconduct 

5. Insufficient victim involvement 

6. Disparity in treatment 

2. RULES: Prohibited bargaining tactics: pleas stand UNLESS:

1. Induced by Threats ( or promises to discontinue improper harassment)

2. Misrepresentation (incl. unfulfilled or unfulfillable or improper – having nothing to do with prosecutorial powers – promises)

3. Improper behavior  (e.g. bribes)

4. DISTINGUISH: Benefit not actually entitled to not punishing you for exercising a right. 

3. DEFINITION: Guilty plea: 

1. waiver of your rights (jury, confrontation, calling witnesses)

2. and an admission

1. SUBRULE: 

1. That's why defendant must be informed of rights and consequences (supreme court just decided about deportation)

· Court wants to know what the plea deal is

2. FRCP 11

1. Advise of rights 

2. Advise nature of charges (Henderson – elements) 

3. Advise of consequences 

4. Plea agreement 

5. Assuring plea is voluntary

6. Factual basis (what they did) – the one thing that could have tipped everyone off is if some judge had said “what did you do?” 


RIGHT TO COUNSEL

1. 6th Amend: “In all criminal prosecutions, the accused shall enjoy the right... to have the assistance of counsel for his defense.” 

2. RULE: ∆ has right to a competent lawyer 

1. in a all critical stages: post-ind/pretri lineups, prelim hearing, arriagn, post-ind q'ing

2. any felony or anytime you actually get jail time (even Misdo)

2. Critical Stage: after formal charges at anything that looks like the adversarial process 

1. LIMITS: NOT in civil proceedings even when look criminal – Habeas 

3. Competent: performing at a professional level of representation 

1. EVALUATION: 

1. Reasonable probability that but for error outcome would have been different

· same standard as Brady/Bagely due process standard 

1. Defer to strategic decisions

2. Recognize lawyer's performance may be affected by ∆'s actions 

3. Can assume the errors w/o finding them if nec. (saves lawyer rep)

4. VIOLATION BRIGHT LINE: (once fit in one of these, irrebuttable but hard to fit in)

1. No counsel 

2. State interference with counsel 

3. Counsel with conflict  (i.e. representing co-defendants)

4. Counsel who does nothing 

3. RULE 2: right to represent yourself Faretta

1. LIMITS: Judge can terminate if 

1. doesn't think you're making a knowing and voluntary waiver

2. If gets really disruptive (but she had ∆ call self to stand)

RIGHT TO JURY TRIAL

1. RULE: The right to a jury time anytime there is the possibility of jail time

1. BASIS: 

1. Twice:      Art. III § 2     &        6th Am. 

2. Democratic right of the people (that's why controlled by leglislature)

2. WAIVER: both ∆ AND pros must want to waive it (the only time ∆ doesn't control)

3. LIMITS: 

1. Punishment threatening more that 6 mos Baldwin

2. NOT Losing drivers license

3. NOT heavy fine

4. NOT Even adding up all the little charges together 

TECHNICAL LIMITS

5. 6 man jury is enough (no const'n'l right to 12) Williams v. FA/Ballew v. GA (5 a no no)

6. Unanimous jury not in const. founders knew about practice in some drafts but not final 

1. Hung jury: biggest split they'd allow is 9-3, probably

· Vicinage – being in the vicinity important. Sometimes trials moved but take jurors

2. PROCESS

1. Select a venire – jury pool 

2. ∆ has right to representative group of community Taylor

2. Pick a petit jury 

1. Citizens have right to serve on jury under Equal Protection Swain (no right for ∆)

1. ∆ can challenge for this right – Standing

1. PROCESS for CHALLENG:

1. First establish that juror's a member of cognizable group – suspect classish

2. Show pros has exercised challenge to kick off all the members of your race

3. Judge asks why did you kick these people off

4. Prosecutor must give a race neutral reason

1. i.e. pros kicks off spanish speakers 'cause doesn't want them reading for selves - Hernandez

5. Judge determines reasonableness of the explanation 

2. REMEDY: Put the juror back on 

· CA was called Batson-Wheeler challenge 'cause we already had it 

3. Voir Dire (ask the jury questions) – this is how you unselect 

1. Two types of challenges: 

1. For cause 

1. If they're biased 

1. Couldn't be fair, child molestation case let's get 'em 

2. Married to ∆ 

2. Peremptory challenges 

1. Set number you can take off for no reason 

2. Comes form tradition (American tradition) 

MEDIA IN COURT

1. TEST: Balance between: 

1. Right to a fair trial (6th) 

2. Press and publics right to know (1st) 

· Consider least restrictive alternatives

SENTENCING

1. Sentencing Options 

1. Incarceration

2. Semi-incarceration

3. Private jails

4. Probation

5. Fines

6. Community Service

7. Forfeiture 

8. Restitution

9. Diversion

2. CHALLENGING

1. E.P. 

1. Crack Cocaine v. Powder Cocaine 

2. Ex Post Facto

1. Can't up punishment after time 

3. Due Process

1. Gotta give you a chance to talk to the court, present evidence, have a hearing 

4. Eighth Am. 

1. So harsh that it lacks proportionality (cruel and unus = punish't don't fit crime from MC)

1. Three factored test: 

1. Gravity of offense and harshness of penalty 

2. Compared to penalty for other crimes in same jx 

3. Compared to penalty for same crime in other jx

DOUBLE JEOPARDY

1. 5th  “No person shall be subjet for the same offense to be twice put in liberty of life or limb”

1. Same offense TEST 

1. Blockburger same elements test (some elements to charges must diff. NOT lesser incl.)

2. RULE: 

1. No second prosecution after a conviction/acquittal 

2. No multiple punishment

1. According to legislative direction 

2. Civil penalties =/= punishment 

3. Civil commitment =/= punishment 

CASES

Powell v. Alabama (1932) 9 black men on a train. Scottsboro. 2 women accuse them of rape. Judge appointed the entire bar to represent. No one would defend. 6 day investigation. 1 day trial. Brass band. Not protect but preserve for appeal. No lynch = fair trial. D.P. - save for worst case. Held: ∆s in capital cases were entitled to counsel, even when they could not afford it

Patterson v. Former Chicago Police Lt. Jon Burge (2004) ????? PRINCIPLE?????

Cops pull in Patterson and beat him until he confesses. No evidence that he had committed the crime. 

Ends justify the means. Dead couple found. Patterson local gang leader. 

Incorporation: 

Twining (1908) Refused to incorporate 5th right against self-inc against state 

Duncan (1968) Simple battery guy pull over to help cousins out who're talking to whites. Touches an elbow. Got 60 days and $150.

Retroactivity: 

Schriro v. Summerlin (2004) Death Penalty case for murder. Aggravating factor determined by judge. 

Scotus decided Apprendi (jury must find central elements) and Ring (jury must find aggravating factors 

in death penalty cases). These not applied retroactively. (Point: retroactivity controversial) 

U.S. v. Verdugo-Urquidez (1990) Mexican dug lord. Torture-murder DEA agent. Arrested him brought ot U.S. Searched home in Mexico. 4th only applies to searches inside U.S. even if extra-territorial search was conducted by American law enforcement.

4th Am.: 

Olmstead (1928) Wiretapped private telephone convo. No search. Evidence secured by use of the sense of hearing. No entry of the houses or offices of the ∆s): 

3. Intrusion of physical space (trespass from property law)

1. Initially based on the “persons, houses, papers and effects” language. 

4. Eavesdropping not a search – no physical trespass 

Katz v. U.S. (1967) Electronic device on phone booth. Violation of privacy upon which one justifiably relied is what is protected by 4th Amendment not part. places. Closed door of phone booth – is key demonstrates subjective expectation. Harlan concurrence subj/obj

· Concurrence – White says sometimes you might have Nat'l Security test outside of the 4th. 

· Douglas and Brennan: White's idea doesn't work.

· this continues to be a tension

· Black dissent. The framers knew about eavesdropping. Text doesn't say this. Historically and textually wrong 

Hester v. U.S. (1924) Charge: concealing spirits. Moonshine whiskey in a broken jug and other vessels near the house where the ∆ resided and as to suspicious occurrences in that vicinity. Open field. No sch.

4. Dissent: Walden pond scenario meditating/communing with nature pvt, should be reas. exp.

Oliver v. U.S. (1984): Police walked around No Trespass sign past a gate and trespassed onto his land into an open field. Found marijuana about a mile from the defendant's house. WAS a subjective expectation of privacy, no reasonable (obj).

U.S. v. Dunn (1987) Guy buys lots o' chemicals. Has barn, loud engine and smell of chem. Cops walk on don't cross fence but shine flashlights inside. See what looks like chem lab. Come back twice, go get warrant. Barn is 50 yards from house. No search. Barn not w/in curtilage. 

California v. Ciralo (1986) 1,000 feet above the house. Two thirds the way up the Empire State Building (height of the U.S. Bank Tower). No reas. exp. Didn't violate FAA so citizen can do it.

3. Dissent Qualitative difference b/w what's being exposed to public and what the police looking at – Commercial airliners wouldn't be looking at this

Florida v. Riley (1989) Helicopter at 400ft. Looks through the holes in the ceiling. 4-4-1 (plurality). Defendant in mobile home, greenhouse 10-20 ft behind the home. Greenhouse is covered. 

3. O'Connor concurring – is something we'd expect the public to do with sufficient regularity. 

Kyllo v. U.S. (2001) ∆ suspected of growing marijuana. Used thermal imager and could see hot spots in the house. Used that info to make the inference that they were growing marijuana and to get a search warrant. Private home from public street. Slippery slope. What happens when tech gets better?

· Dissent: thermal imaging is just what radiates. No intimate details of home were observed. 

U.S. v. Hill 8th Cir. holds no 4th Am. in public restroom. High crime area. 

California v. Greenwood (1988) Searched trash (heavy traffic at their single-family home). Gets arrested and out on bail does the same. Cops do too. Not abandonment 'cause only for trash collector. Kids, homeless, animals could go through.

5. Dissent: someone could burglarize your house too doesn't remove your reasonable expectation. 

Beeper transfer cases: 

U.S. v. Knotts (1983) Beeper in a five gallon drum of chorloform for meth. Tracked to a trade-off and then tracked to private property. If they could have followed him on the public streets to this location then the beeper didn't give them anymore information than what the public could get on the outside.

Distinguish Kyllo: it was a home not a public street.

U.S. v. Karo (1984) Ether to get cocaine out of the clothing. Beeper in the barrel. Here in possession of a third party who allowed it in. Express consent not nec, though. Followed the stuff into a house, and into various lockers, all around. YES a search. Like Kyllo – seeing pvt things. Could have if turn off. 

Dissent would say it's a seizure – seizing it for law enforcement purposes. 

U.S. v. White (1971) Government informer carrying radio transmitter engaged in a conversation with a suspect. If it's consensual by one person in the conversation then it's not a search. Implication: we suspect all who we talk to.

CA Bankers Ass'n v. Shultz (1974) No reasonable expectation of privacy. Govt. requesting documents from bank is not a search.

Smith v. Maryland (1979) Guy steals purse. Then he calls the woman he stole from. They put a pen register on his number to see if he's the guy who's calling her. Here there was no monitoring of the content of the call. 

U.S. v. Place (1983) Stopped at airport. Held luggage. Dog sniff alerted to presence. Found coke. Kyllo says this won't work. So must hinge on contraband – don't have a reasonable expectation in contraband. Problem: if they can detect private things? 

Illinois v. Caballes (2005) Guy pulled over for going 71 in a 65. Cop from across town comes in with a dog who alerts on his trunk while the ticket's being written. Not unconstitutional seizure because stopping officer had a right to stop him. While writing ticket so no extra delay the K9 goes around car and goes wild. Dog sniff NO search.

Dissent: Infallible dog is a creature of legal fiction. False positives anywhere from 12.5% to 60% 

Bond v. U.S. (2000) At an immigration checkpoint in Texas and agent on bus checking. On way out the agent is walking by squeezing the luggage trying to see what's there. Finds a brick of cocaine. YES – it far exceeded the casual contact ∆ could have expected. 

U.S. v. Jacobsen (1984) – Fed Ex came across package that had been damaged. White substance was in the broken package. They remove the powder and test it and find that it's cocaine. Not a search to determine. Only test was public action. Like dog sniff. Only detects contraband. 

U.S. v. Sims (2001) – Engineer trading in kiddie porn. Cops suggest the company look into it. Agent goes into his office with the bosses to look on the computer and search the place. YES, not private action. “'If gov coerces, dominates or directs the actions” instigated by gov, done for sole benefit of gov

Probable Cause

Aguilar v. Texas (1964) Just had very broad information nothing very specific. Underlying circumstances from which the affiant concluded that the informant, whose identity was not disclosed, was creditable or info reliable.

Spinelli v. U.S. (1969) info from reliable informant. Magistrate must be informed of the "underlying circumstances from which the informant had concluded" that a crime had been committed.

Illinois v. Gates (1983) – They got an anonymous tip on a couple who deal drugs and smuggle them up form Florida with a car swap routine. The letter came from an anonymous source. The police corroborated the story (even down in Florida) but State courts threw out on A-S test, rigidly applied. 

5. Dissent (Brennan and Marshal): this standard made the police be better police officers. 

Mass. v. Upton (1984) Per Curium. Ex-girl tip. Motor-home's got the stolen goods. Cops verify motor home parked out front. Anon. but the cop knew she was ex. She confirmed. Didn't know how ex got info. She had no track record as inform. Problem: opinion in A-S language rather than TOC language.

U.S. v. Leake (1993) Large bails of marijuana in basement reported by anon. contractor. Smelled them. Used to do it but now is very anti-drug. Cops corroborated only that the cars found out front were those of the individuals that purportedly owned the house. 2 night, 2 hour. Not enough. Not good faith.

Staleness 

U.S. v. Harris (1994) – conspiracy began in 1986. Applied for warrant 18 months later on this old activity. The affidavit indicated that. If this had just been a single drug buy would not have been PC. The bigger operation, longer goes on the more likely its still ongoing and therefore not stale. ????

Maryland v. Pringle (2003) – Early morning, 3 stopped for speeding. Cop goes to car. Sees wad of cash in the glove compartment. The driver consents to search of the car. Finds drugs in backseat. No one admits to own. Arrested all 3. YES P.C. for all 3. Pringle (backseater) confesses. Key could be car.

Whren v. U.S. (1996) – Pathfinder stopped long time then speeds away. Stop car for a “normal traffic stop.” Plain clothed/unmarked car – regs say shouldn't do traffic stops. At a light – make stop – they see drugs on the kids. But what they had in mind isn't a relevant inquiry. The standard is objective. 

Policy: not about the police officers about whether the constitution is violated 

Devenpeck v. Alford (2004) – Guy impersonating a police. Pull him over and arrest him for tape recording them while they're making the stop. Crime is no longer on the books. Sufficient PC, though, PC for the crime of impersonating. Doesn't matter what officer thinks. 

Warrant Mistakes

Andresen v. Maryland (1976) – Lawyer is fraudulently dealing in real estate for Lot 13. Cops want to search his office. Warrant follows up list with catch-all language. Don't take many files, pretty much keep w/in scope of the PC. Common sense reading of the warrant is used here. Judge said would fix.

· Dissent: Brennan the standard is not what they took but what they were warranted to take.

Groh v. Ramirez (2004) 1983 case. ATF gets tip: weapons on a Montana ranch. In warrant: P.C., issued by mag. under oath, knew where were going, did not list: to be search/seize. Just search/seize the cabin itself. Didn't list anything rather than just typo. Could have just incorporated the affidavit. Court must control not cops. Lessons: don't be sloppy/always incorporate by reference affidavit.  

2. Dissent: 2 questions in 4th: whether warrant issued for P.C. And whether search was reasonable

1. problem with dissent: hindsight likely to say reasonable

Anticipatory Warrant

U.S. v. Grubbs (2006) Controlled buy. Fed child porn prosecution. Undercover delivery of a videotape to the ∆'s home, warrant did not state this part on its face. Properly issued/executed described place/obj. to seize, and search made after delivery. Evidence admissible. Anticipatory warrant: triggering event.

Where Search

Zurcher v. Stanford Daily (1978) Firing black janitor and chicano neurosurgeon, riots broke out. Stanford daily took picture of protestors. Police can search anywhere to find evidence of crime. Not barred on 1st Am. Special statute requiring add'l showing when going into newspaper office. 

Michigan v. Summers (1981) Guy coming downstairs of his house as cops come to search. Enlist him to let them in. A warrant founded on P.C. implicitly gives limited authority to detain occupants during proper search time. 

Muehler v. Mena (2005) Gangland drive-by. P.C. to search house. Handcuff Mom in the garage in her nightgown for 2-3 hours. They can handcuff, detain and interrogate persons present at time of search. Question is reasonableness of search. Here was reasonable because of gangland nature.

Wilson v. Arkansas (1995) Sold drugs to cop. Got warrant. When executed, door was open and walked in found petitioner flushing marijuana down the toilet. Original intent (understood by framers) and original understanding. Unanimous knock and announce nec. yes, but warrant can say no need. 

Richards v. Wisconsin (1997):  Wilson one of many dealing drugs out of motel room. Warrant with this P.C. Cops are plain clothed except at least one. They knock. He opens then slams. They bust down and enter to grab – he's climbing out the back. Lower court says: felony drug – dangerous and gonna try to destroy evidence. Police must show a reasonable suspicion. No per se.

U.S. v. Banks (2004): Easy compliance. Cops waited 15-20 seconds. Didn't wait for the guy to open. Court said that was reasonable. He was in the shower when they came in. 

Hudson v. Michigan (2006): Shouted "police, search warrant," but waited only "three to five seconds"  as was policy. No exclusionary rule. Your remedy is a suit. Even with a constitutional violation. Would have gotten evidence anyway  – so the violation isn't related to the remedy. 

Maryland v. Garrison (1987) Warrant for a 3rd floor apartment. When arrive McWebb out front with keys. Two open doors. Don't realize are two apartments. Search other guy's and find drugs. Stopped when realized mistake. Standard: “reasonableness” for mistake depends on nature and (presumably) ToC – they got there and McWebb says “my apartment” therefore reasonable. GF mistakes tolerated.

L.A. County v. Rettele (2007) Police have a warrant looking for fraud suspects (three black guys). Son answers. Naked white couple upstairs. Three minutes standing before cops w/guns. Finally realize their mistake. 1983. S. Ct. tossed on summary 'cause others could be around the house. 

Wilson v. Layne (1999) 1983. Media ride along. Parents' house rather than kids. Media are with them to promote the program. Manner reasonable? Sometimes can have 3d parties “assist” in a search but the burden on cops to prove in balancing. Here did not – media not assisting. Home v. street important. Unanimous decision. 

U.S. v. Kip. R. Jones: The cops get to the door, find it open open it a crack then bust in with a battering ram, toss in a concussion grenade. Wants exclusion. Exclusionary rule depends on causation so NO.

Chimel v. CA (1969) Grab area. Warrant for arrest of suspect of burglary of a coin shop. Asked for permission to search were denied – looked everywhere and in drawers. Seized coins, medals, etc. Court held this search was unreasonable – limited to area within the immediate control of the suspect.

Two reasons: 1.) Officer safety, 2.) Destruction of evidence 

US v. Robinson (1973) Robinson stopped by police for driving without a license. Was arrested and searched. Found heroine. Claimed nature of arrest didn't warrant this kind of search. It IS a per se rule. As long as its a lawful arrest any search is fine. Says Rehnquist - “Tradition.” 

Knowles v. Iowa (1998) police officer stopped man for speeding. Doesn't choose to arrest, though he could. Issues a citation. Searches car and find drugs and pipe under seat. Search incident to arrest actually have to arrest someone. 

Protective Sweeps 

MD v. Buie (1990) Godfather's Pizza, armed robbers, red suit. Arrest guy at house that was staked out. One cop watches basement and calls down. Someone comes out of basement. Not arrested, no grab area. Officer goes down to look around for his safety (fear of accomplice). Not search, sweep.

US v. Cash (2004) based on unidentified tip police went to house of one who was supposedly dealing drugs. Old arrest warrant. She said it was expired. While trying to call lawyer and get someone to care for kid she had “furtive behavior.” Nervous. So they did a protective sweep. 

US v. Miller (2005) Cops in home to help roommate remove belongings. Roommate wanted to go into his room, cop followed him in. Saw shotgun in plain view. Counted as protective sweep. 

US v. Maddox Arrest of woman at trailer. More and more arrive. Maddox out of car pacing (had ducked down putting under seat). Backup asks Maddox if has gun or drugs and he did. Detaining people in vicinity and inspecting their areas. 

US v. Jones (2006)  Officers ordered individuals around car to turn and show their hands. Instead, Jones turned and leaned into the car, upper body not seen, 3-5 secs, then stepped back, closed door and followed orders. They did sweep incl inside car. Found AK 47 and package. Cursory inspection of nearby vehicle with open door was A-okay.

Hot Pursuit

Warren v. Hayden (1967) Armed robbery of a taxi company. Two cabs follow and told police where went. Police there in minutes. Mrs. Hayden lets 'em in. Doesn't say yes or no when asked to enter. He's upstairs pretending to sleep. Arrest him, hear running water, find guns/ammo. Laundry room: robbery clothes. Ammo under mattress/in drawer. Hot pursuit exception for entry & search. Search for weapons/other people that could help effectuate escape okay too but no justification re: weapons. 

Payton v. New York (1980) NY cops enter house thinking murderer home. They find evidence on the entrance. He's not there, though. They broke in thinking he'd be home but he wasn't. Unless it's hot pursuit or other exigent circumstances, should get warrant for arrest in home.

Plain View

Horton v. CA (1990) Armed robbery with stungun of a guy in garage, after coin club show. Could ID voice of the robber/corroborated by others at show and other stuff. Warranted search rings but find guns – applied to search for guns but only got one for rings. Problem, find not inadvertent but S.Ct. says it's about whether search remained w/in the scope of the warrant not how unexpected the evidence is. 

Arizona v. Hicks (1987) Officers moved stereo to see if they could find the product identification number. Cannot move items and still call it “plain view.” Could have bumped on accident, though.

MN v. Dickerson (1993) Guy leaves apartment complex. Cop does a Terry Stop and frisks him. Feels “small lump in nylon jacket.” Reaches in and retrieves small back of crack. Plain touch. S.Ct. says hypothetically you could have a plain touch doctrine. Here it's a no-go, however. 

Automobile Exception

Carrol v. US (1925) Readily mobile, less expectation of privacy. If police have PC of contraband in vehicle can stop and search 

Calif. v. Carney (1985) Covers motor homes. Motorhome man marijuana for sex. Why do they call it a vehicle: readily mobile. Second, reduced expectation of privacy subject to range of regs inapplicable to a fixed dwelling.  Operates on public streets.

Chambers v. Maroney (1970) Police arrested some robbery suspects searched car and found guns under the dash board. Had PC, issue: car was at police station and could not be used by ∆s. Yet, still falls under the automobile exception. Covers autos no longer mobile and taken to station. Why? Otherwise cops must search on the road where exposed. If could search out there then can in here. 

Parked Car (only exception to exception)

Coolidge (1971) Car parked in the driveway. The police knew they were gonna search this car, like searching the home. In that limited situation where they were targeting it and there's no reason for this exception. It's not clear that Coolidge is still good law (was before these others) seems like even parked cars were subject. 

Chadwick (1977) San Diego, police knew was a footlocker coming in for ∆. Saw powder coming out – thought might be used to disguise (toucom powder). Had an idea. Footlocker was right at the train station so they'd have needed a warrant. But was about to be loaded in the car. They nabbed the guys so they could search. S.Ct. said can't do that. Can only get into a container if exigent circumstances. 

Arkansas v. Sanders (1979) Let him deplane with the suitcase let him get in the taxi and they tried to get it without warrant. If the only reason you have PC for the vehicle is because you know what's in the container then go get a warrant for that container. 

Ross (1982) Police got tip selling drugs out of car. Find car, stakeout. He drives it off. Pull him over, see bullets, search glove compartment, find gun. Arrest him. Search trunk. Find pouch in trunk. PC to search the car but pouch? S.Ct. started going the other direction and permitted the search. 

CA v. Acevedo (1991) Tip: a package with drugs coming from Hawaii. Waited in Santa Ana for the guy to pick up. Gets it and leaves. They follow, home. He goes in, comes out, tosses original packaging – has backpack. Gets in car. They get him in car and search the backpack. Decide police must search without a warrant if their search is supported by PC. More expectation of privacy in little bag than car? 

US v. Di Re (1948) Passengers cannot be searched w/o PC simply because car was lawfully stopped. 

Wyoming v. Houghton (1999) Driver has a hypodermic needle in pocket. Cop asks why? “Used to” He pulls passenger out. Asks her name. Gives him a fake. He sees her purse, it's hers. He goes through the purse and finds I.D. and drugs. Can search anything in car if probable cause to search car. 

Grab Area Auto Incident to Arrest 

U.S. v. Belton (1981) Cop stopped car, smelled weed. No one owned car. Weed package on floor. Placed under arrest. Searched each. Just one officer. Searched passenger compartment and back of the car. Grab area. Can he search even though guys couldn't grab anything? Yes. Two purposes – safety of officers and prevent destruction of evidence. Chimel. Everything in passenger cmptmnt but not trunk.

11. Dissent: No reason to expand Chimel. No safety issue here or destruction of evidence here. 

Thorton v. U.S. (2004) Thorton pulls over and takes off running before cops can arrest him. Half-way across the parking lot before arrested. Looked nervous so patted him down. They found some drugs on him and they put him in the patrol car so he's locked up. Then they searched his car. Talk like Belton is a per se rule and here it also applies to a recent occupant. Sometimes it's safer to let passenger leave car. 

11. Scalia concurrence if gonna do this let's be honest – not safety – it's a return to the broader sort of search we allowed before Chimel. This is earlier time – no reasonable expectation of privacy once arrested and therefore right to search for evidence for the crime for which you're arrested. 

12. Dissent if these searches were based on the Chimel grab theory, there's no way he can grab. 

Arizona v. Gant (2009) Arrested in friends front yard after leaving car. Call for backup, about five police officers there. Search car – passenger compartment. Arrest for a suspended license found drugs. They throw out the search here. Cops outnumbered and no reason to suspect there was evidence in the car. Not per se rule: cops must show safety/evidentiary need. 

Inventory Search

S.D. v. Opperman (1976) Two cops found car illegally parked. It was towed and impounded. It was inspected and inventoried and they found marijuana. Owner arrested and tried to suppress evidence. Inventory is fine. ONLY Must be pursuant to policy 

· Dissent says: how hard just to secure the car and keep it in a locked area. No reason for this.

Il. v. Lafayette (1983) Altercation w/theater owner. Arrested. In booking, search pockets and bag. Find amphetamine pills. Could do this under search incident to arrest can also do it under inventory search. Can do a full inventory on person. 

Borders

U.S. v. Flores-Montano (2004) Car gas tank searched. Waited 20-30 for mechanic. Took 15-20 to find marjua. Could have been reassembled no prob. Dealy of 1-2 hours at border np. Routine warrantless searches are permissible at the border. Routine secondary searches permitted without suspicion.

U.S. v. Ramsey (1977) Letters from Bangkok with heroine in them are opened without probable cause having only “reasonable cause to suspect.” Statute says you don't need probable cause. Courts say the search is okay with just reasonable cause to suspect. 

3. Dissent: now that they have this law they'll look at all mail coming in.

U.S. v. Montoya-Herndandez (1985) ∆ from Bogota, suspected balloon swallower. Aianca Flight 80. Said there to purchase goods. Wad of cash, no appointments. Strip search. Stomach firm and distended. X-ray? Pregnant. Can take flight home, doesn't come. X-ray or poop in wastebasket/watched. 24 hrs later - court order. Passed 88 balloons. Non-routine search req reasonable suspicion. Totality of circm/heavy deference to experienced agent. Detention not unreas.

Laptop computer searches? 

U.S. v. Arnold (2008) Coming into U.S. in LAX. Computer laptop boot up to see it'll turn on. They search laptop and see childporn. Has to say this isn't routine because if it's routine then need no reasonable suspicion. Argues laptop is more like home than container. 

Checkpoints 
Michigan Dept. of State Police v. Sitz (1990) Random stops. Drunk driving checkpoints. Setup about 75 minutes. Average delay 25 seconds. Look for signs of drunk. If so ask to get out and run other tests. 

Determined by balancing state's interest v. personal privacy. Not investigation, for safety. 

Dissent does same balancing test saying this is more intrusive and doesn't do much for safety. 

City of Indianapolis v. Edmond (2000) 6 roadblocks over 4 mo period. 55 arrests drug-related crimes. 30 cops there. 1 approaches, asks lic. and regist., looks for signs of impairment/open-view exam of car. Narcotics detecting dog. 5 min. Primary purpose here is road safety. Whren problem but inquiry is into primary purpose. Barring exigent circumstances can't be investigative. 

Ill. v. Lidster (2004) Stopped to ask people for information about a recent hit and run of bicyclist. This is permissible because the point wasn't to find the perp but to gather info. Lidster drunk swerved, almost hit cop. Incidental. Though purpose investigative not investigating any of the people being stopped. If primary purpose NOT to immediately catch criminal then you're good. 

CONSENT

Schneckloth v. Bustamonte (1973) Stops car 'cause light is out. 6 men in car, no ID except for one who said car his brother's. Asked if they could search one said yes. Question what must pros prove to show consent. Pros' burden: no warrant. Don't have to prove that Bustamonte knew he could say no. Not like a waiver. 

Ohio v. Robinette (1996) Person lawfully stopped by the police, but free to leave, does not need to be informed by the police of his or her ability to leave. 

United States v. Drayton (2002) Three officers on a bus. One at drivers seat. Two hovering around. 18 inches when he asked if he could search. Saw two passengers with puffy clothes in summer. Consent was voluntary. 

United States v. Matlock (1974) One occupant of a residence may give consent if the other is not present. Also, the judge may rely on hearsay evidence in a suppression hearing. 

The People v. Cantor (2007) Officer asked “can I search your car real quick?” Searched through whole car twice. Held him there for many minutes (15?) to wait for a drug sniffing dog. While waiting went into back of car again and took apart a record cleaner and found drugs inside. This exceeded the scope of consent. 

Georgia v. Randolph (2006) Wife consents to the search for cocaine, lawyer husband does not consent to the search. Because the husband objected the search is invalid as to him. Even though, if husband had been in back napping could have searched. If cops know he's not home, consent would work.

· Dissent: they're looking at domestic violence situations where wife can't protect herself 

3. However: exigent circumstances – if she's in danger

Parol/Probate

U.S. v. Knights (2001) Fire set at PG&E transformer. Knight on probation. Cop snuck up and looked in his truck and searched Knight's apartment. No more than reasonable suspicion required to search probationer's house. Was a mixed use type of search (investigative aspect and others). Balancing. Plus probation seriously reduces reas expect of privcy. For probationer reas susp will suffice. 

Samson v. CA (2006) Parolee is walking down street with woman and kid and the cop comes up and searches him. He has drugs and gets 6 years. Balancing: Gov.'s interest – parolees are the ones more likely to engage in criminal activity – privacy expectation – still sort of prisoners.

4. Dissent – Recidivism? Why treat people like not if want 'em to act like citizens?

Administrative Inspections

Camara v. Municipal Ct. of City and Cty. Of San Fran. (1967) Homeowner refused to let health inspector in w/o warrant. Warrant to inspect? Yes, you need an administrative warrant. Need PC that area is in need of inspection – good reason to allow inspection of this kind. Must have compelling gov't interest – that we need an inspection system – shown legislatively. Search pursuant to that will do. Exigent still work. 

New York v. Burger (1987) Junkyard search. A chop-shop. Came in and “inspected,” ran VIN numbers, found stolen car parts. Should be able to do these inspections without constantly running to the courts for a warrant. “Closely regulated” business. No PC needed. Subst State Interest, Reas serves interest, narrowly tailored – limited scope. 

4. Dissent not THAT regulated. In general for closely regulated may need insp. but this isn't one

Drug Testing 

Skinner v. Railway Executive Assn. (1989) Railway workers required to drug test. S.Ct. upheld based on need to ensure safety of traveling public. 

National Treasury Employees Union v. Von Raab (1989) Customs agents. Gov't interest people who're going to be handling drugs/carrying firearms shouldn't be drug addicts. Not gonna do it for people who're handling classified documents, though. Seems like really mean health and safety issues. 

Chandler v. Miller (1997) Politicians. Struck down drug tests. No evidence of drug problem among elected officials. Not high-risk or safety-sensitive tasks. Back off politicians. They don't want to be drug tested. Wasn't hight enough risk for safety sensitive tasks to have to do that. 

NJ v. T.L.O. (1985) School officials could search student's purse based on reas susp did not need to be a warrant or PC. Diminished expectation of privacy for students with need for to maintain discipline. 

Vernonia School Dist. 47J v. Action (1995) Student athlete random drug tests. A special needs search in the public school context. Cite T.L.O. on balancing. Athletes have less of a privacy interest. Students, locker rooms, physicals, etc. Safety concerns primary as well as fighting drug epidemic. 

Pottawatomie Cnty. v. Earls (2002) Extracurricular students subjected for same reasons. No requirement to show less intrusive means: safety in randomness. More effective if random. Standard is reasonableness not what S.Ct. would do – don't want to substitute their judgement for school offic.

5. Dissent 18,000 students here and this weights balance in other direction. Kids get more embarrassed than adults & not enough link b/n intrusion and the goal espoused. 

Heightened School Search

Redding v. Safford School Dist. (2009) Strip searched Redding because had ibuprofen. More intrusive. Less gov't interest (ibuprofen). Strip search requires PC. Too intrusive for reas susp. Had it been dangerous drug perhaps then could get in on reas susp. 

3. Dissent: Judges aren't qualified to second guess. Institutional judgements left to institutions

Limits of Special Needs Drug Testing

Ferguson v. City of Charleston (2001) Pregnant women going into state hosp. Test results showed cocaine use. Sent to police for possible pros. Holds not a valid use of special needs. Critical diff: not divorced from the State's general interest in law enforcement. Central to policy use of law enforc to coerce. About building a criminal case so it's off the police grid. 

· Dissent: no reas expectation of privacy OR consent OR benign use of law enforcement power

Exigent Circumstances

Welsh v. Wisconsin (1984) Guy sees car driving crazy-like. Driver gets out drunk. Walks home, Abandons car. Police come. Run plates, see he lives nearby. Goes to his home and grab him naked in bed. Take him in and try to breathalyze. NOT exigent even though will lose ability to test him. No more threat if at home sleeping and naked. 

Mincey v. Arizona (1978) Rejects blanket exception to the warrant requirement for all murder scenes. Must be a continuing threat. Not just the seriousness of the crime. 

Bringham City v. Stuart (2006) Police arrived, heard shouting. Went the back-way 'round. See through the window a minor being restrained by adults. Officers enter in order to keep order. Arrest the adults charging them with contrib. delinq. of a minor, among other things. No one dying but matter of serious injury. Totality of the circ. immediate need because of the risk of serious injury. Exigent.

People v. Ray (1999) Police see a mess in a house and think it looks like a burglary has happened. They go in and see drug stuff in plain view. This violates 4th Amendment. The analysis is what is the primary purpose. Then 4th Am. rules don't apply. 

The People v. Madrid (2008) Police see a guy who's looking incapacitated, moves in because if passenger is sick cop wants to get him healthcare. No PC. Not search incident to arrest. Claim weren't trying to arrest anyone. Wanted to help. 

Pearson v. Callahan (2009) Informant goes into mobile home and does drug deal. Gives signal to cops who enter under “consent once removed” exception to warrant requirement (not fully accepted). The 10th throws it out. Civil suit. Court rules that no longer have to answer const'l question first. Only whether was clearly estab or not. Here, not. Harder to bring civil suit and deter cops that way. 

Overturned Saucier v. Katz that said you had to answer Const then Clear. 

Arrest

U.S. v. Watson (1976) Guy with credit card and check fraud – stealing out of mail. Informant meets up to procure some. Gives sign to postal inspector. At sign, postal inspector closes in and arrests him. Consent search of car reveals checks. Arrest had PC so no warrant required. Bright Line Rule. 

Reasonable Force

Tennessee v. Garner (1985) Shot a 15 year old kid running away from a burglary. If there is a danger to officer or others, was the CL rule that you could shoot felons. No more. Need to use reasonable force. Deadly force only when there is danger to police or public. 

Seizure

U.S. v. Mendenhall (1980) – Notice airline ticket and drivers license don't match. Gets taken back to the DEA office and then consents to strip search. Find heroine. Not even a seizure, consensual. Assume everyone not only knows they have the right but that we would just walk away if we want to. 

Florida v. Royer (1983) Like Mendenhall. Went up to him asked him for his ticket, asked him for his license and did not give it back. That is a seizure. 

Brendlin v. CA (2007) Passengers are seized wen they are riding in a car stopped by officers. Passenger is seized as well and so may challenge the constitutionality of the stop. Kind of on the side of a freeway, hard to walk away. 

U.S. v. Drayton (2002) On a bus, police sit up front and the police come on. One sits up front the others walk up and down the middle. Passengers NOT seized when on stopped bus. 

CA v. Hodari D. (1991) High crime area of Oakland. See kids huddled around a car. Kids see cops and take off. Chase w/car and on foot. As runs kid tosses a rock that ends up being cocaine. He says “stop!” and the kid argues that the cop saying “stop!” is a seizure. Is there a seizure when he shouts stop or after. Not just whether reas P would feel free to leave but if reas P would feel seized. 

Illegal Arrest 

Atwater v. City of Lago Vista (2001) Woman pulled over by cop. She and her two kids aren't wearing seat belts. Cop had known her before. Pulled her over for not wearing seat belts. Minor misdemeanor. Would not go to jail for it. Arrests her. Not what you could historically arrest for but state allows so Ct. upholds. Bright-line rule for clarity for cops. If arrest-able offense, they're golden. 

6. Dissent: The fundamental question is is it reasonable. 

Virginia v. Moore (2008) Was arrested for a crime that wasn't an arrest-able offense. Incident to the arrest they find cocaine. S.Ct. says does not violate 4th Am to arrest even if it's not under state law. State can exclude evidence collected incident to an illegal arrest but fed const doesn't. CA only takes 4th. We can have rights that don't have the exclusionary rule. 

Arrest Review

Riverside v. McLaughlin (1991) Gerstein hearing – police officer lays out a paper with affidavit saying what PC was. If doesn't hold up then evidence is tossed out and you get out of jail. This is just judge reading through the paperwork. Why not adversarial. Just a bare minimal review. Another screening level happens later (preliminary hearing/grand jury). W/in 48 hours – not hard and fast rule, some exceptional circumstances. 

Temporary Stops 

Terry v. Ohio (1968) Warren court. Cop sees guys scoping out a robbery scene. Frisk searches. Motion to suppress the guns. Lower court said incident to a lawful arrest. 4th Amendment allows “stop and frisks.” Requires reasonable suspicion, not probable cause. Only pat down for weapons allowed need suspicion of danger. Ct. establishes middle ground to temporarily detain us and pat us down. 

2. Dissent: You need Probable Cause. Otherwise is a step toward totalitarianism. 

Hayes v. FL (1985) Taking suspect to police station house was arrest, had to be based on PC. 

Davis v. MS (1969) Fingerprinted and questioned 25 black men to match finger prints at rape scene 

· Fingerprinting in field might be okay, however 

US v. Place (1983) Luggage detention for 90 minutes was seizure.

US v. Sharpe (1985) Detain suspect 30-40 min while waiting for arrival of DEA a stop not an arrest. No hard and fast time limit. Not perpetual but...

Hiibel (2004) Guy in Nevada who doesn't wanna give his ID after a tip that he and his girl were reported as having a fight. Seemed to have been drinking. Was a routine part of Terry stops. Public safety argument: would be helpful to know who you have. ∆'s benefit: can help clear him. Can ask for name if reas relate to circum justifying stop. To see if crime is afoot/officer safety.  

6. Dissent 1: 5th violation 

7. Dissent 2: in Terry said gonna invalidate laws that compel response to police questioning 

U.S. v. Manzo-Jurado: Police went up to guys at a football field looking like they might be foreigners. 

Think the court held this was not enough. Lacked reas susp. Could not detain. 

U.S. v. Arvizu (2002) – driving on a road used by smugglers at time of changing of guard. Didn't want to look at officer. Kids in back waved oddly. Slowed down. Signaled just before the checkpoint to avoid it. Pulled them over. Asked to search the vehicle. Agreed to let him and the guy found marijuana. 9th circuit looked at each element individually. The court looked at all together the tot. of circ. 

Anonymous Tip in Reas Susp Standard

Alabama v. White (1990) get an anonymous tip that woman will be going to a motel in brown station wagon and headlight out, will have cocaine in brown attache case. Even under Il. v. Gates wouldn't have probable Cause here. They asked to search for cocaine and she let them. Close case. 

Sort of “Gates-lite”

4. Less info than p/c

5. Less reliability than p/c

Florida v. JL (2000) A kid is frisked at a bus stop wearing plaid shirt and baggy pants. They find a gun. Here there was no future prediction of activity. Need more. Ct. rejects “firearm exception.”

Reas Susp Standard 

Il. v. Wardlow (2000 – same year as JL) Cops are part of a caravan and see a guy carrying an opaque bag. He takes off running when he sees them. They stop him, frisked him. Court holds that under totality of the circumstances stop was reasonable. 

U.S. v. Sokolow (1989) He paid for his ticket in twenty dollar bills. His name didn't match phone number. He flew to Miami, source city and only stayed for 48 hours. Wore the same black sweats and gold necklace. Court allowed profile evidence. Profile evidence is allowed but you can't be just profiling people. 

· Dissent said: maybe this will lead to profiling. 

Az. v. Johnson (2009) Had a blue bandana. Talked about the gangs in his neighborhood. Was from a crips neighborhood. Had a prior history of crime. Car was stopped but the passenger wasn't reas. suspected until started talking. And had a police scanner on him. Test was whether or not he was a potential threat. Here he was. 

Exclusionary Rule

Weeks (1914) Illegal lottery tickets. Police told by neighbor where to find a key. Searched house with it. Went back second time same day. Here exclusionary rule applied to the feds. Adopt fed'l excl'y rule

Wolf (1949) Frankfurter – writing for the court, rejected the exclusionary rule for states for states rights reasons. Reject exclusionary rule for States

Mapp (1961) Shifts to Warren. Cops show up knock on her door. Black woman. She calls her lawyer and they break the door down. She asks to see a warrant show her sheet of paper. Puts it down her dress. Handcuff her feet. Search her whole house. In the basement find a trunk filled with obscene materials. Justices decide in elevator to use to apply exclusionary rule to states. 

Jones v. U.S. (1960) Court first makes analysis about right to be there: if you were legitimately there “aggreived person could challenge violation” so anyone legitimately in present could challenge. 

Rakas v. Ill. (1978) Cops get tip on car. Get the car search the vehicle. Find evidence. Rakas says that he, as passenger, was illegally searched. Rakas didn't have a 4th right cause it wasn't his car and even though evidence was going to be used against him, he couldn't move to suppress it. Change analysis: Who had legitimate expectation of privacy violated? Guns were contraband and no RXP.

3. Dissent: Jones was a good rule. Now police will just prosecute the passengers. 

Rawlings v. Kentucky (1980) man could not raise the exclusionary rule when contraband belonging to him was found inside a woman's purse when he and the woman were visiting premises that were searched. The court concluded that the man had no RXP under the circumstances and thus could not raise the exclusionary rule. 

Minn. v. Olson (1990) Overnight guest could challenge search. 

Minn. v. Carter (1998) People packing cocaine inside an apartment. Cop sees this through the blinds that are drawn. He calls for backup. They get the baggers in a car later. Then they go to the house and get stuff there. Carter is on trail for the cocaine. Carter says he has standing to exclude the evidence found in the search based on Minn. v. Olson. Court holds he didn't have a reasonable expectation of privacy. Not very good guidelines in this case as to when you have reasonable expectation of privacy. 

· Concurrence (Kennedy) suggests that he's still wedded for the idea that if its a social guest even if not for a really long time social guest should still have standing 

· Dissent (O'Connor) Power to exclude implies the power to include. Tempts cops to hit pvt. places w/o warrants.

Brendlin v. CA (2007) – Cop sees car with temp operating permit. Cop calls it in and gets that registration is pending. Cop pulls them over “to see if the permit matched the vehicle.” Bad stop. Brendlin's in passenger's seat. Orders Brendlin out. Arrests him. Pat down. Find drugs. Search car. Find drug stuff. Brendlin was seized along w/car. Can challenge seizure. Common carrier arguable. 

Independent Source 

Segura v. U.S. (1984) Agents unlawfully entered the defendant's apartment and remained there until a search warrant was obtained. But the court held that the evidence found for the first time during the execution of the valid and untainted search warrant was admissible. 

Murray v. U.S. (1988) – Cops see trucks and trailers come out of warehouse. Feel like it's clearly drug dealing activity. Go into warehouse. See marijuana. Went to get warrant didn't mention already been there and knew what was inside. Get it on independent source. Shouldn't put cops in worse position. 

7. Dissent/Counter-argument: may take a peek to know if it were worth the effort.

8. Scalia says if peek – onerous burden of showing that this didn't affect the subsequent warrant 

Inevitable Discovery 

Nix v. Williams (1984) (“Christian Burial Case”) 10 year old girl abducted from a YMCA. Escapee from mental hospital gives himself up. They agree will not be questioned on way to DeMoines. Don't permit Davenport lawyer to go with them. Lay heavy guilt trip. Finds body as a result. Search party was an hour away. The body is used to convict him (statements in first trial but those were tossed out). 

Attenuated Taint 

Wong Sun (1963) Police broke into this guy's apt. and held him at gunpoint. He made incriminating statements. He was arrested, charged and released. Later he was mirandized. He gave incriminating statement. The court permitted this subsequent statement. 

Brown v. Ill. (1975) ∆ stopped on his step. Improper arrested at gunpoint. Claim “investigating.” Take him in, tell him that know he's involved in the murder. He makes confessional statement. Later he's brought back in and gets mirandized, makes another statement. Illegal arrest leads to statement which leads to another. Pros says attenuated. Court says: in this case miranda itself will not break the chain. 

Good Faith

U.S. v. Leon (1984) Burbank, anonymous tip/unproven reliability (pre-Gates, under A-S). Inf't I.D.s two as dealers. Surveil homes/follow leads based on cars that visit. I.D. Rico and Al: also invol'd (home storage). Based on surveil & another informant (Glendale) get warrant. Conduct search. But warrant invalid, lack of P.C. Case estab. GF excpt'n. No exclus in Const, look to policy/excptns already made: standing, impeachment, dissipation of the taint.

Dissent B&M: Impact? How many really go free? Won't encourage cops best. Magistrate shopping. 

Dissent Stev: How can conduct be both unreas for P.C. and reas. for GF?

For Impeachment 

Walder v. U.S. (1954) Even if you can't use evidence in your case in chief, it can be used to impeach a ∆'s direct testimony. (if ∆ opens the door)

U.S. v. Havens (1980) to impeach in statements made in response to “proper cross-examination.” So, introduced by ∆ but in response to what pros has asked. i.e. Can get ∆ to lie and then impeach. No prob. 

Use of Discovered Witnesses

U.S. v. Ceccolini (1978) Can call someone as a witness even if their identity was discovered in an unconstitutional search. 

Good Faith Exception 

Mass. v. Sheppard (1984) Murder investigation, cops show affidavit to DA, DA's assistant, magistrate. Under items to be seized: “drug evidence.” They search, find victim's clothing. Judge said he'd change language to read “murder evidence” but didn't. Court holds GF applies, as long as just technical errors.

Ill. v. Krull (1987) IL statute, required auto-parts sellers to permit inspections of certain records. On this basis, a cop entered wrecking yard, asked for purchases records. Had none. Asked to see cars, got consent. Found 3 stolen 1 VIN removed. Seized cars/arrested wrecking crew.  Day after search, statute found to violate 4th.  GF search based on statute not gonna be thrown out for legislative mistake. 

AZ v. Evans (1995) ∆ skipped on traffic violations. Warrant issued. Days later shows up for court. Warrant quashed but clerk doesn't tell Sheriff's office. Later, ∆ driving wrong way down one-way road near station. Pulled over. No license – says suspended. Cop checks for warrants. Finds one. Arrests, hand rolled cig smells P.C.. Does search of car. Finds marijuana. Clerical okay for GF. 

Herring v. U.S. (2009) Herring comes to get something out of his impounded truck. Cop checks for warrants. None in this county. Calls next county. Warrant! Fax it. Must find in database. No time! Nabs him. Search incident to arrest: drugs and pistol. Felon in possession. Warrant had been recalled 5 mos. before. Illegally arrested, FoPT? Nope: GF – if police mistake is merely negligent. Beyond negl is prob


Suppression Hearing

Frank v. Delaware (1978) ∆ for rape. Motion to supp. clothing and a knife in his apt. Challenges truth of affidavit. Wants to call witnesses. If ∆ makes substantial prelim showing of knowing and intentional falsity or reckless disregard for truth: more than conclusory, more than desire to cross. Specifics why + offer of proof, incl sworn statements. If then remaining content is insufficient, the ∆ entitled to hearing. 

DP Confession

Hopt v. People of Territory of Utah (1884) Involuntary confessions are unreliable. Should not go to the jury unless it appears to the court to have been voluntary. 

Bram v. U.S. (1897) First found involuntary confessions violate the privilege against self-incrim under the 5th. Confession must be free and voluntary; no threats or violence.

Brown v. Miss. Black man strung up several times over. Sent home. Picked up from home, driven into Alabama. Whipped till confessed. Applies voluntary requirement against States. 

Ashcraft v. Tenn (1944) Involuntary when suspect was not permitted to sleep for 36 hours during which the interrogation occurred. 

Payne v. Arkansas (1958) No food for 24 hours, suspect was told that a mob of 30 – 40 people were waiting outside the station to get him unless he confessed. Involuntary. 

Jackson v. Denno (1964) Robbed hotel. Fatally killed cop in shoot out. Himself badly wounded. At hospital confesses twice (after loss of blood). No hearing, voluntariness submitted to jury. S.Ct. holds that pros has the burden of proving voluntariness before it can be admitted. 

Crane v. Kentucky (1986) 16 year old convicted of murder. Tries to argue that confession is not reliable. Evidence excluded court rules it only goes to voluntariness. S.Ct. says ∆ has right to argue unreliability even if confession is found to be voluntary. 

AZ v. Fulminante (1991) Child murderer (desert) told in prison that the informant would protect him but only if he told informant the truth about crime. Lower court thought this was a real threat. If there's a real, reasonably believable threat of force then it's a voluntariness problem. Analogize to Payne.  

Dissent: It must be agreed that it was a threat of force. There are a lot of threats of force in prison. 

Spano v. NY (1959) ∆ beaten by former boxer. Gunned him down. One witness. He calls a cop buddy, Bruno, tells him. Turns himself in. Attorney instructs: say nothing. Cops can't get confess. Bruno is told go in and say in trouble from phone call/family might be in trouble. Court says this is involuntary looking at totality of circumstance. Applies factors in determining volunariness. 

Lynumn v. Ill (1963) Woman told if she cooperated would not be prosecuted for participating in marijuana sale. But if did not cooperate would face 10 years in prison and lose children. “I'll say whatever you want.” NOT voluntary. 

Leyra v. Dennis (1954) Confession was voluntary even though police lied, told suspect that his accomplice had already confessed. 

Frazier v. Cupp (1969) Cop posing as friend to suspect and expressing sympathy for his or her plight is not deception requiring suppression of a confession. 

Culombe v. Conn. (1961) Illiterate 33 year old mentally handicapped man subjected to days of intermittent interrogation while in custody. Confesses to holdup where two killed when wife and sick daughter urge to tell the truth. Denied counsel/rights. Low intelligence/illiteracy central to involuntary. 

Crooker v. CA (1958) Petitioner, 31, college grad 1 year of law school, had studied crim law, was convicted in a state court of murder and sentenced to death, showed full awareness of his right to be silent. Given sandwich/intermittent questioning. Found to be voluntary. Ed & knowledge considered. 

Colorado v. Connelly (1986) Psychologically disturbed man approaches cop in Denver and confesses a prior murder: Voluntary. Aim NOT simply to exclude presumptively false evidence. Absent police conduct causally related no state actor deprived ∆ of D.P. Subjective standard'd immunize everyone. 

Dissent: Police conduct only a factor. It's about free will not police conduct.

Self-Incrim/Miranda

Escobedo v. Ill. (1964) 1 year after Gid v. Wain. ∆'s bro-in-law killed. Cops get ∆. Ala lawyer, ∆ refuses to talk. Released. Then, another suspect tells ∆ fired fatal shots cause mistreated sis. Arrested ∆, again, and sis. Explain other's testimony, urge confess. Asks to see atty, refused. Atty at station refused access. 14.5 hour interrog 'til damaging statmnts. Hold pre-indict 6th violation – overturned by Miranda.

Miranda v. AZ (1966) Girl in phoenix kidnapped forced into car raped in desert. Victim's bro saw the car, traced to Miranda. Line-up victim IDed him. History of such stuff. 2 hour interrogation. Confessed. Trial w/attorney paid $100. No evidence but confession. Went back for real trial after S.Ct. case and retried with real evidence. Coercive atmosphere of custodial interrogation requires prophylactic for 5th

Dissent Clark: He wants to stick with totality of the circ

Dissent Harlan, Stewart, White: this is voluntariness with a vengeance. This shouldn't be on the state. 

Dickerson v. U.S. (2000) Fourth Cir. most conservative: 3501 = good law. Renquist says been doing it, police used to it, people know it. Stare D. Must protect the 5th Am. so... Likely based on public view.

Dissent Scalia & Thomas: Prophylactic rules made constit'l rules = antidemocratic – no power for it 

Chavez v. Martinez (2003) Police shot a man and question him in hospital. Civil suit fails: 5th doesn't kick in until the statement is entered against you in court. Not true that mere use of compulsive questioning violates Cont'n. 

Custodial: 

Oregon v. Mathiason (1977) Home burglarized, owner suspects her son's friend. Cop leaves card asks ∆ to call. Tell him that not under arrest. He confesses. The officer advises him of his Miranda rights. They let him walk. Voluntarily agreeing to interview at police station is not a custodial interrogation.

Yarborough v. Alvarado (2004) Truck jacking by friend that turns to murder. Kid who's 18 brought in by parents. Court says we won't consider factors of age in this case. Maybe something different at age 13, court doesn't say but we're looking at the external factors not internal factors. 

Concurrence – O'Connor says “in this case”

Dissent: ∆ clearly in custody and standard should be a reasonable person it the suspect's position

Orozco v. Texas (1969) Murder suspect. Four police enter boarding house – let in by unidentified woman. Awake ∆ in bed. Put him “under arrest.” Question him in his room. Tells them about pistol in washing machine. Matches the fatal shot. WAS custody even though in his room. Not free to leave.

Mathis v. U.S. (1968) ∆ questioned by IRS investigator while in prison on another crime. No warning. Oral statements obtained used in his criminal trial for filing false claims for tax refunds. Investigations, which lead to criminal prosecution, are not immune from Miranda. Custody is custody, whether or not it is in connection with the case under investigation.

Beckwith v. U.S. (1976) IRS agent investigating potential criminal violations in an interview with taxpayer is NOT custody. Does not require a warning. 

Minn v. Murphy (1984) Statements made in meeting with probation officer not uttered in custody. 

Stansbury v. CA (1994) Officer's subjective, undisclosed view about whether or not person interrogated is a suspect is irrelevant to the assessment of custody. 

Berkemer v. McCarty (1984) Guy pulled over for swerving. Asked: been drinking? “Yeah and some pot.” Arrested, taken to station. Passes test. Asked more questions. Hold: Miranda applies even in minor traffic offenses. BUT routine questioning of motorists detained pursuant to traffic stops is NOT custodial interrogation under Miranda. Seizure is NOT same as custody. Free to leave eventually/temp. 

Rhode Island v. Innis (1980) Shotgun killer from cab. Cops Mirandize. He says he wants his lawyer. Four guys drive in car with him to station. Say “wouldn't it be terrible if some kid found the gun and died.” Nobody was asking him. He volunteered where the gun was. Not interrogation. 

AZ v. Mauro (1987) Guy questioned by wife when he'd asked for his lawyer. No interrogation. Was asked no questions by officers. Especially when you have third parties you're not talking about the inherently coercive nature of police interrogation. 

Il v. Perkins (1990) Cellmate of Perkins' an undercover cop intentionally elicited statements from ∆. It's not enough that it is a police officer questioning, the ∆ must know it's a cop ecause that's what creates the coercive atmosphere.  

Dissent: Miranda was about telling cops to play fair/follow the rules. This not in the spirit of the rule.

California v. Prysock (1981) Minor arrested for brutal murder and torture of a woman. Failed to state clearly that he could have a lawyer appointed before further questioning. The court doesn't want to impede on officer's ability or function. At this time people are still smarting from Miranda. The court is saying it's not such a burden we're working towards a goal of diffusing the coercive atmosphere. 

Duckworth v. Eagan (1989) Duckworth contacted police and told cops that he had found a woman's naked body on beach. Takes them to her, she's alive, she asks why he had stabbed here. He signs a Miranda waiver. Miranda says “can have a lawyer if/when you go to court.” This is not enough of a Miranda violation to be a problem. Costs too high – wasn't really police coercion that got confess here.

Powell v. Florida (2010) They get this guy at his girlfriend's house. “You have a right to talk to a lawyer before answering any of our questions but not after?” Unanimous decision, even most liberal members of the bench don't require that the cops read the card. This is not a technical rule, it's about telling about basic rights. 

Doody v. Schriro (2010) Murder of 9 in a Buddhist monastery. Four false adult confessions. Then go after Doody during a flag ceremony. At station, read juvenile version of Miranda (12 pages). Says “just formalities.” Questioned from 9PM until 10AM. Talk and talk at one point he's catatonic. Officers said was calm/quiet/responsive. There is a taped record. Miranda violation/involunt'y (import for impeach). 

Michigan v. Tucker (1974) Rapist claimed had been with friend Henderson as alibi. Before Miranda but cops gave some basic warning before interrogation anyhow. Henderson's testimony got ∆ convicted Illegally obtained statement that leads to a witness – use of the witness is not excluded. ExclaRue only for suspect's statement themselves. (1) cost and (2) the 5th wouldn't apply to someone else's testimony. 

Oregon v. Elstad (1985) Burglary. Cops go to suspect's house. One cop with mom in other room, other cop with kid. He says, I think you were involved in that robbery. Suspect says, “Yes, I was there.” Then take him in. Mirandize and interrogate him. He tells them everything. Miranda not 4th Am violation. It's protective. No need for fruit of the poisonous tree unless deliberately coercive or improp tactics involvd

Missouri v. Seibert (2004) Cerebral palsy 12 year old dies of neglect. Want to hide evidence. Burn trailer with dead child & another. Mother arrested in hospital. He interrogates her, including physical squeezing her arm and repeating “Donald was also to die in his sleep.” Confesses. 20 minute break. On comes tape. Miranda. Reminds of what just said. Plurality says that this confession is no good. 

Kennedy: If deliberate bypass, second statement inadmissible UNLESS curative steps – burden π to show curative measures. 

Souter: One continuous, rolling interrogation – he focuses on continuity w/factors

Breyer: Elstad as a good faith issue. Simple rule: ex “fruits” unless failure to warn in GF. 

Dissent: This goes too close to subjectivity. 

U.S. v. Patane (2004) Same day as Seibert. Man visited ex-girlfriend. Cops get tip from probation officer, he had a gun. Go by to arrest him, try to give him his rights. He cuts them off and says he knows them. Initially reluctant to talk about the glock. Ultimately find the glock 'cause of talking. Tries to exclude Glock. They had PC for arrest and Miranda does not exclude physical evidence. 

Harris v. N.Y. (1971) Two counts of heroine sales to undercover. ∆ claims baking soda. To impeach pros tries to enter post-arrest, pre-Miranda statements. Judge allowed them to impeach. Provided trustworthiness of the evidence, must be able to use such statements to impeach. 

Dissent: will limit ∆'s ability to testify in his own defense w/o fear of impeachment by confession. 

N.Y. v. Quarles (1984) Woman comes to cops, just been raped. Suspect had gone into supermarket. They enter, suspect runs out. They frisk, find shoulder holster. Cop asks where's the gun. “I left it on the aisle.” More concerned with safety of selves and others here. Pre-Patane q: does gun comes in. After Patane, no q about gun but q about production of gun. Public Safety Excp. Policy: Balancing.

Concur O'Connor: says that the gun should come in but not the statement. 

Dissent: Not everyone saw this as emergency. 

Pennslvania v. Muniz (1990) Drunk driver booked. Ask him basic questions about who he was, etc. They also ask him date of his sixth birthday. Couldn't do the math. Slurring etc. The court excepts the booking questions but keep out the date of sixth birthday – required thinking to determine if impaired. 

North Carolina v. Butler (1979) Robbed gas station, shot attendant. 11th grade ed. illiterate. Given form to read/sign. When asked if understood rights replied “I know my rights” and refused to sign. Made incrim statements. Did he waive lawyer? Don't need written waiver or spec oral waiver. Need only look at actions and words: did ∆ voluntarily waive. Yes, no evidence presented to the contrary. 

Fare v. Michael C. (1979) 16 ½ year old arrested for murder. Asks for probation officer (on probation in correction camp previously). Cops say no. Says he'll talk w/o atty. Talks/sketches. Later, tries to suppress later for lack of proper waiver. Tot of Circ test announced w/factors. 

Moran v. Burbine (1986) Suspects sis hired atty. Atty phoned cops. Was told no interrogation till tomorrow. Hour later cops start interrogating. Give Miranda thrice. Get waivers. Get statements. Never told suspect atty. was trying to reach him. Inimical to 5th but still a fine waiver – subjective to ∆. 

Spring v. Colorado (1987) Colorado murder. Subsequent unrelated gun deal. ATF picks up suspect. Get signed waiver. Ask about gun deal and if ever shot anyone. ∆ says “yeah one guy.” Interrogate him again later w/new waiver. Ask more about shooting. Confesses. Charged w/murder. Claims waiver improper 'cause didn't know the charge. Waiver proper. Cops need not tell ∆ the charge. 

Michigan v. Mosley (1975) Guys arrested for robberies/homicide. Get Mosley alone. ∆ says doesn't want to answer any questions. Taken up to cell block. Questioned again later. Waives. Denies involvement till “other guy ratted you out.” Then implicates himself. Right to remain silent issue FACTORS and a standard announced. Rights must be “scrupulously honored.” Here, they were. 

Edwards v. AZ (1981) The guy said “I want my lawyer.” Stop. Then officers come back and the guard tells him “he had” to talk to them. They re-mirandize and he then confesses. Court holds that this is not a valid waiver. Unless the accused himself initiated can't go back and interrogate the suspect unless he's been provided with counsel. 

Concurrence: Absolute rule bad: prophylactics on prophylactics. Should be only a factor. 

Minnick v. Mississippi (1990) Escaped convicts kill couple at a trailer and tie up girls. Get in a fight and part ways. “Come back Monday when I have a lawyer” to the FBI. They go away. He meets with counsel. Sheriff then comes, tells him his rights. He refuses to sign the waiver form but then confesses. May not reinitiate interrogation unless counsel is present. Really bright line rule. 

Dissent: Scalia, Rehnquist Confessions good, we're protecting stupid criminals, not Const'n

MD. v. Shatzer (Feb. 2010) Prisoner questioned about molesting son. Wants his lawyer. No atty given they go away. 2 ½ years later another cop comes back. Boy now 8 so more info from him. ∆ still in prison. This time Mirandize/lie detector/he fails, cries saying “I didn't force him.” 14 day break in custody is enough to cure Edwards. From Guerstine precedent 48 hr. Costs too high, confessions good. 

Stevens concurring in judgemnt: rule must make cops make it clear really does have right to counsel. 

Davis v. U.S. (1994) Pool cue murder (naval yard dude). Cops interrogate. Says “I might want a lawyer.” Continue interrogating. More noncommittal statements. They keep interrogating. Eventually ∆ makes clear statement. Can use the stuff before definitive statement cause court says you need an “unambiguous or unequivocal” statement a reas officer would understand, under the circumstances.

Massiah v. U.S. (1964) While on bail listening device in car. Massiah talks with co-conspirator in car and discloses inculpatory evidence. No RXP. No Miranda violation/5th violation – not in custody. Only 6th violation. From time of charges entitled to counsel throughout. Incriminating statements, obtained by cops could not be used by pros as evidence against him at trial.

Dissent: why such a blanket rule? Nobody interfered with his right to counsel. 

Brewer v. Williams (1977) (also Nix v. Williams) Child murder from YMCA. Arraigned in then taken back to Des Moines. Counsel said say nothing. Cops say “snow will destroy the body, entitled to a Christian burial.” He shows them body. 6th prohibits cops from eliciting confessions w/o presence of counsel unless knowing, intelligent, and voluntary waiver after formal charges are filed. 

McNeil v. Wisconsin (1981) Guy arrested and formally charged with armed robbery. Cops question him about another murder associated with an armed robbery across the state. This isn't a 6th Amendment violation because it's a different offense. 

Texas v. Cobb (2001) Burglary at a home. Mother/baby disappear. Husband reports this. Neighbor is identified as burglar. He is charged and confesses but claims he had nothing to do with  disappearances. Talk couple of times, each he denies it. Finally, goes to live with Dad, confesses. Dad turns him in. Was questioned w/o counsel's consent. Blockburger test to decide whether we have the same offense. 

Dissent: Artificially divides up crimes. (Andrew: doesn't consider A-C relationship – same atty)

Michigan v. Jackson (1986) At arraignment ∆ requested atty. Investigating officers there. Next day before could meet w/atty, was interrogated. Mirandized him. Got proper waiver. Confirmed he was the shooter. Held: Like Edwards, written waivers are also insufficient to justify police-initiated interrogations w/o counsel after the request for counsel has been made under 6th.

Dissent: Edwards rule make no sense in 6th context. 5th about coercion. If have atty just remind ∆. 

Patterson v. Ill (1988) Court did not apply Massiah to ∆ who is not represented by counsel and who had not requested counsel. 

Montejo v. Louisiana (2009) Boss murdered. Friend had been driving. Friend arrested, interrogated, story changes, DNA evidence. Gets 72 hour hearing for appt of atty and bail. Unclear if responded to appointment. Judge didn't solicit acceptance. Next day read rights/interrogated. Helps: weapon/apology letter to the wife. Tried to suppress. Overturns Jackson. Miranda is enough to protect 6th. 

Dissent: Rule is IN the const'n. Should be protected more than 5th. Jackson was bright line. 

U.S. v. Henry (1980) They get an informant to talk to the ∆ in jail but told him not to ask any questions. He was too active, though. Incriminating statements were the product of converstations. Guy was an active listener. Can listen but cannot solicit. 

Kuhlmann v. Wilson (1986) Broke into taxi cab company and killed guard that was on duty. Get an informant, instruct “keep your ears open but don't ask any questions.” ∆ looks out cellblock window to where crimes took place. “Someone's messin with me.” He gives his alibi, informant: explanation “didn't sound too good.” Elaborates and confesses. Court said informant just “listening post.” No prob.

Dissent: NOT spontaneous and deliberate. The whole reason he's there is to get this info. 

Line Ups

US v. Wade (1967) Bank robber w/tape on face. Employee/manager both ID him in line-up w/prisoners. A line-up is NOT a 5th Am issue, not testimonial. BUT is a 6th Am issue: MUST have counsel for post-indictment line-ups. 

Gilbert v. CA (1967) 100 or so victims IDed ∆ all at same time. Used lineup ID as evidence at trial. Created a per se exclusion on lineup evidence w/o attorney. Only a per se rule will protect the rights of the accused. Same day as Wade. “Wade/Gilbert” rule

Ill. v. Kirby (1972) A guy is robbed of travelers checks and such. Another guy is found with a wallet with these checks. Brought victim to police station. ∆s seated at table, victim IDed. Pre-indictment so no 6th Am even though ∆s tried. DP is possibility where unnec suggestive, conducive to irreparable mistaken ID, but not here.  Right to counsel at “all critical stages.” 

Dissent: this is mere formalism, same concerns pre and post indictment. 

U.S. v. Ash (1973) Picked guys out of photographs initially. After indictment, 3 years later, before trial they had them pick the guys out of the photo array again. Court says same problems aren't present with photographs. Going through photo-spreads or IDs is not a trial like procedure. 

Dissent: No one from ∆ side is there even worse. This IS a critical stage. 

Stovall v. Denno (1967) Husband stabbed to death in kitchen. Wife attacked assailant. 11 stabs, in hospital bring by ∆ and ask is this the guy. Was on possible verge of death. Court holds that this was necessary under the circumstances so no DP violation (same day as Wade/Gilbert).

Foster v. CA (1969) Armed robbery, 3 participants. In lineup have two other guys, about 6” shorter than him. He's wearing same kind of outfit as guy who robbed him. Asked to speak with him individually, did so, still didn't ID him. They then subsequent lineup with five others. Suggestive, yes. Unduly suggestive, yes. This is the only case where the S.Ct. has kept out ID on DP grounds.

Simmons v. U.S. (1968) Guys rob savings and loan. Cops track car to sister who lent it. Get photos of guys for photospread. Ask victims. All ID one guy out of bunch but uncertain about others. Use of photospreads/tampering with IDs made in court. Even if unnecesarily suggestive can have it in court if reliable enough. 

Neils v. Biggers (1972) Woman raped in her kitchen. Dark, light from bedroom so could see his face. Attacker took her down train tracks and raped her. They used photos, lineups, showups. Hard to put together a lineup. Arrested the defendant bring him over and make him say the words he used. Then she IDed him. Look for reliability here. 

Manson v. Brathwaite (1977) Drug buy made through door by an undercover cops. Looks at guy for 5 min. Leaves. Didn't know ID of seller, is able to give a somewhat detailed description. Cop drops off a pic on his desk. No explanation for not doing a photo array. Court finds this reliable. 

U.S. v. Batchelder (1979) Pros not required to use most lenient statute in charging ∆.

Wayte v. U.S. (1985) Wrote letter “I decided to obey my conscience rather than your draft.” Beg policy. Asked him to sign up so won't have to pros. Only pros those who inform on selves for evidentiary reasons. Selective prosecution judged like any other Equal Protection claim. Can't be merely discriminatory effect. Must be discrim purpose. 

Dissent: How does the ∆ even get discovery to determine whether there'd been selective prosecution

U.S. v. Armstrong (1996) Most prosecuted for crack cocaine are black. Discovery motion to show discriminatory prosecution. Affidavit from “paralegal specialist” says in 24 cases, 24 out of 24 they're all black ∆s. Want discovery on purposes, policy, the behind the scenes for second prong. Court says need clear evidence. No examples of non-pros of whites. 

Blackledge v. Perry (1974) Guy gets charged with a jail fight. Has a right to an appeal under the statute. He exercises his right and they say because you are appealing we're going to charge you more. Here he exercised a constitutional right and they punished him. So they lost. 

Costello v. U.S. (1956) They figured out that only 3 witnesses had gone to the grand jury which meant that the evidence the grand jury was getting was hearsay. This is okay because grand jury is like a separate branch of government.

U.S. v. Salerno (1987) New law (before 1984 the only issue was flight risk not danger – they'd argue danger by saying doesn't obey law so likely a flight risk). Fat tony argued detention before trial violated the DP clause punishment before trial. w/o DP. S.Ct. felt differently. Can now put people in jail without bail for danger to community. As long as F.R. and D.T.C. don't have to give bail.

Brady v. MD (1963) Boblit and another guy killed someone. The prosecutor didn't disclose that the other guy admitted he'd done it. Suppression of evidence by pros violates DP if material irrespective of the good faith or bad faith of the prosecutor. Not about the prosecutor's intent about the right to a fair trial. 

Mooney v. Holohan (1935) Deliberate deception of court and jury by presentation of known false evidence (perjury) is incompatible with “rudimentary demand of justice.”

Napue v. Ill (1959) DP violation if state allows false evidence to go forward when it is found to be false after it has appeared. 

Giglio v. U.S. (1972) Forged money case. Prosecution failed to disclose that it offered immunity to its key witness. Court held that when evidence goes to credibility of a key witness it is definitely material. 

U.S. v. Bagley (1985) Bagley had a bunch of firearm and narcotics charges. Prosecution had a bunch of witnesses only testified against him on the firearms charges but he was acquitted on the firearms charges. The government forgot to turn over the contracts that they made to show they were being paid to testify. 

Brady v. U.S. (1970) Kidnapper pled guilty. Claims statute influenced his plea. Could only get death penalty if jury convicted you. If didn't want to get death penalty you would plead guilty. There was a case that said that the statute was unconstitutional. Here he was being coerced by an unconstitutional statute. Tough bargains are not unconstitutional bargains, only threats, misrep, improper behavior. 

Bordenkerchner (1978) The guy stole $88 and the prosecutor said if he didn't plea out then he would be charged with a habitual criminal act and face life. This is not a problem. 

Dissent: the prosecutor should decide this up front otherwise bluff game and lack of transparancy. 

Gideon v. Wainwright (1963) independent right to counsel under the 6th Am. Asked judge for counsel – said can't appoint counsel unless you're charged with a capital offense. Court overturns Betts v. Brady holding that the right to counsel applied in all state and Fed cases. The only case in S.Ct. history that was applicable retroactively. Not so disruptive because most jx were already doing it. 

Argersinger v. Hamlin (1972) Guy charged with carrying a concealed weapon (indigent). Punishment imprisonment up to 6 mos. or $1,000. MUST have lawyer if possibility of jailtime. But if absolutely guaranteed he's not going to jail then no right to a lawyer. 

Strickland v. Washington (1984) Death penalty case. 10-day murder spree. Lawyer says don't talk, ∆ confesses. Lawyer: let's go to trial, he pleads. Lawyer: jury for sentencing, he waives. Sentencing proceeding for a death pen case like a trial. No witnesses or psychiatric evaluation. Strategy was damage control. Judge respects those who take responsibility. Not ineffective. Q of fairness not stratgy.

Cronic v. U.S. (1984) Never tried case like this, complicated fraud. Real estate lawyer. Only 3 mos. prep. Court holds that everyone's gonna have their first trial. Very limited times when they'll presume prejudice. 

Florida v. Nixon (2004) In his opening, lawyer acknowledged ∆'s guilt and urged jury to focus on penalty phase. Compared with Clarence Darrow in Leopold & Loeb case “my clients are cold blooded killers.”

Faretta v. California (1975) Faretta wanted to represent himself – judge quizzes him. Right to represent yourself is implied in the word “assistance.” Old common law you had a right to represent yourself. In colonial history you had a right to represent yourself. You should have that right because you're the one that it affects. 

Dissent: NOT in the constitution. Framers wanted it was to be adversarial. 

Dissent Blackmun: not just about the ∆, about having fair process. 

Indiana v. Edwards (2008) Shooting during attempt to steal a pair of shoes. Found competent to stand trial but state would not let him represent himself. Constitution does not forbid States from insisting upon representation by counsel for those competent enough to stand trial but who suffer from severe mental illness to the point where they are not competent to conduct trial proceedings by themselves.

Duncan v. Louisiana (1968) Black guy sent up for 60 days. Don't decide where they draw the line. Up to six months (petty crimes) they don't give jury trials. Even though offense itself may not seem serious if legislature assigns possibility of 2 years then still have 


Apodaga v. Oregon (1972) – who does a hung jury favor. They say it could go either way. Maybe jury hung when they were about to acquit. 

Dissent: If they don't need to all agree then there's no reason to listen to your voice. Only need to listen to a minority voice when you need anonymity. If you want really community involvement then they should have ot have a say. 

Taylor v. Louisiana (1975) Women had to come down with something cosigned by her husband with a declaration saying that they could do jury service. As a result jury service looked like men. 53% women in society 10% in jury pool. Asserting 6th Am. right to jury trial. Taylor a man. Picking the petit jury is concern here. Anyone entitled to representative groups. 

Swain v. Alabama (1965) Supreme court first said you can't keep people off because of their race. Standard at that time was for prosecutor to be dumb enough to say they're doing it. Or have handbooks. Or have it happen every time that you kick these people off. 

Batson v. Kentucky (1986) Knocked off 4 black folks form jury. This is not the 6th, the 6th only applies to the selection of the venire. With respect to the petit jurors it's an equal protection issue. Took from Title VII the test to challenge. 

Dissent: Preremptory challenges always bent do whatever you want (Burger)

Dissent: Rehnquist nothing wrong with striking blacks as long as you are consistent

Solem v. Helm (1983) Gets life without parole doesn't fit the crime, is not proportional. 

Punishment doesn't fit the crime. 

Rummell v. Estelle (1980) Guy got life with parole for a petty crime of forging/paying a fake check for $100 (recidivism statute). No 8th violation. 

Harmelin v. Michigan (1991) 672 grams of cocaine for first time offender. No one hurt, just possession. Court said that's okay not disproportionate life without possibility of parole applies. 

Scalia/Thomas/Alito says doesn't have to do with length, only mode (no torture). 

Andrade v. CA (2003) Stole three videos. Got 50 years to life. Petty theft from K-Mart. Distinguishing from Solem – here he has right to parole (at 87). S.Ct. says front line for deciding sentencing is congress. 

Apprendi/Blakely aggravating factors that affect sentencing has to be decided by judge 
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