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Criminal Procedure




CRIMINAL PROCEDURE OUTLINE
Fourth Amendment: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized”
I. What is a search?
a. To trigger Fourth Amendment protections, state action must be at issue

b. Olmstead (1928) – electronic eavesdropping without a physical intrusion is NOT a search

c. Katz v. United States
i. FBI is surveilling Katz who they believe to be participating in illegal gambling. FBI places a microphone on the outside of a phone booth and monitor Katz’s conversation when he places a call. Katz makes incriminating statements and the FBI arrests him.
ii. On appeal, the Supreme Court rejects the old trespass test in favor of a 4th Amendment which “protects people, not places”
iii. Justice Harlan’s concurrence becomes the test:

1. The 4th Amendment protects reasonable expectations of privacy, which involve:

a. Actual / subjective expectation of privacy and

b. An expectation which society is prepared to recognize as reasonable.

2. When these two elements are present, a search has occurred.

3. This approach rejected the trespass test

d. United States v. Jones
i. Police were surveilling Jones and attached a GPS unit without a valid warrant to Jones’ wife’s car. 
ii. The attachment of the GPS is a search because it involved physical trespass. But, it implicates the 4th Amendment because it was done to obtain information.

iii. Jones revived the “trespass” test as an alternative to Katz’s reasonable expectation of privacy test for determining whether government action is a search.

iv. This is distinguishable from when law enforcement goes to the owner of property and places a tracker before it is sold / conveyed to a third party to be tracked (Karo and Knotts) which does not constitute a Fourth Amendment violation.
v. Justice Alito’s concurrence notes the mosaic theory. The trespass and the use of the GPS tracker individually do not amount to a 4th Amendment violation. But, when taken together, they provide a bigger picture which adds up to a 4th Amendment violation.

e. Oliver v. United States
i. Law enforcement were tipped off that Oliver was growing marijuana on his property. Police hopped a locked gate ignoring a “No Trespassing” sign. They walked past buildings and a camper and discovered a marijuana field on Oliver’s property.
ii. The Court applied the Katz test.
1. There was a subjective expectation of privacy. Hence the fence and no trespassing signs.

2. However, the Court determines that this expectation is not reasonable and ready to be recognized by society because it is an open field.

iii. The Court recognizes the open field doctrine.

1. Open fields are subject to search, despite trespass because there is no reasonable expectation of privacy in open fields.
2. This test does not consider Jones trespass.

iv. But what is an open field as opposed to the curtilage of one’s home?
1. Court says consider:

a. Proximity of area to the house

b. Area within an enclosure surrounding the house

c. Nature of uses to which the area is put

i. If there are “intimate details” discoverable there, more likely considered curtilage.

d. Steps taken to protect the area from observation

f. California v. Ciraolo
i. Police received an anonymous tip that Ciraolo was growing marijuana. Police cannot see into the property to investigate so they hire a plane and fly over. They see marijuana and then get a warrant.
ii. The marijuana may have been within the curtilage, but police were viewing the marijuana from a lawful vantage point and the plants were knowingly exposed to the public. No reasonable expectation of privacy existed and therefore no search was conducted during the flight.
g. Florida v. Riley
i. Police fly a helicopter over Riley’s property and see, through holes in the roof of a greenhouse within the curtilage of the home, marijuana plants. The helicopter was flown in lawful airspace (though at a lower altitude than the plane in Ciraolo).
ii. The plurality in Riley applies Ciraolo and states the search was acceptable because this kind of flight was not unheard of in the area.

iii. The defendant has the burden of showing that the particular vantage point was not a regular one. Must show that he did not knowingly expose to the public.

iv. Justice Brennan writes the dissent for three other justices and states his concern with pushing the boundary of expectation of privacy because the plurality upholds a rule where if any person could view some area, there is no expectation of privacy. The rule does not consider whether it does happen but instead whether it can happen.
h. Kyllo v. United States
i. Police use a thermal imaging camera to view Kyllo’s home from the street because they suspect him of growing marijuana. The issue is whether this is to be considered plain view or a search.
ii. The majority of the Court, through Justice Scalia, determines this to be a search because it is not by the naked eye, it is not information which could be otherwise obtained except by physical invasion, and this technology is not generally used by the public.
	Oliver +
	Ciraolo/Riley +
	Jones
	Katz
	Kyllo

	Can trespass open field. There is no reasonable expectation of privacy in open fields
	Can peer into house / curtilage from lawful vantage point

(these were naked eye surveillances)
	Cannot trespass on house/curtilage

Physical intrusion + gathering information is a search
	Subjective and objective reasonable expectation of privacy
	Technology available for use by the general public


i. California v. Greenwood
i. Police suspect Greenwood of drug sales based on a tip provided by the Feds. Local police, seeking to corroborate the tip, ask the garbage collector on several occasions to turn over the trash they collect to the police. Police discover contents indicative of drug sales.
ii. Court says this was acceptable practice because the trash was outside the curtilage, people search through trash all the time, and there was the express purpose of conveying the garbage to another party. The Court recognizes the third-party doctrine.
iii. No reasonable expectation of privacy in something you convey to someone else.
j. U.S. v. White
i. Court says there is no reasonable expectation of privacy in conversation with a person (who, it turns out, is wearing a wire for the police). The caller assumes the risk of a “false friend” when conveying the information.

k. Smith v. Maryland
i. Police believe Smith is harassing someone by phone. Police go to the phone company and ask them to record the phone numbers which the defendant dials (a pen register)
ii. Court says this is not a search because of the third-party doctrine. The defendant had no intention of keeping the numbers he was dialing private, he knowingly exposed them to the phone company. There was neither a subjective nor objective expectation of privacy.

l. United States v. Place
i. Drug dog sniffed luggage, an effect, in order to determine if drugs were present.

ii. Not a search because the sniff is not intrusive and the only thing it exposes is drugs which the Court says that someone has no reasonable expectation of privacy in.

m. Illinois v. Caballes
i. Drug dog sniffed a car which was lawfully stopped for a traffic violation during the stop. The stop was not extended in any way by the sniff. The dog alerted to the presence of contraband in the trunk, officers search, and find drugs.
ii. The Court says no search because, like luggage, no trespass, no reasonable expectation of privacy in contraband.
n. Rodriguez
i. Officer completed a traffic stop and then told violator to stay and wait for a drug dog to do a sniff. The dog did the sniff and indicated to drugs which were subsequently recovered. The stop was lengthened by only 7 minutes.
ii. Court says this was unreasonable. A traffic stop must be completed in a reasonable amount of time and the stop cannot be extended beyond the time necessary for the stop in order to perform a drug sniff (notwithstanding probable cause)
o. Florida v. Jardines
i. Officers step on defendant’s porch with drug dog. Dog alerts to the presence of drugs.

ii. Court said this was an unreasonable search because it was at the home within the curtilage. While there is no expectation of privacy in the contraband, there is an overwhelming expectation of privacy in the home.
p. Factors for determining when a Fourth Amendment search has occurred:

i. Knowingly exposed to the public

ii. Conveyed to third-party (third-party doctrine)

iii. Use of technology

iv. Nature of information obtained

v. Nature of intrusion

II. When has a seizure occurred?

a. United States v. Mendenhall
i. Police approach a woman in an airport who they believe is carrying narcotics. They ask for ID and ticket, identify themselves and ask her to come to their office. She agrees and then agrees to a search. The search reveals heroin. The issue becomes whether the defendant was seized when the drugs were found.
ii. Court does not buy the defendant’s argument that despite her consent, the officers’ requests and not demands, and public location of the contact that she was seized.
iii. “A person is seized only when, by means of physical force or show of authority, his freedom of movement is restrained.” And seized “only if, in view of all of the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.”

b. California v. Hodari D.
i. Officers chase a youth while yelling “stop, police” as they do. The youth throws a cocaine rock during the foot pursuit. The officers eventually catch up and arrest the youth. The officers had no reason, other than flight, to believe the youth was involved in any crime.

ii. Court says yelling “stop” at a fleeing suspect is not enough to effect a seizure. “An arrest requires either physical force, or where that is absent, submission to the assertion of authority.”
iii. A seizure occurs if a reasonable person would not feel free to leave and submits or is restrained.

iv. If the officers had discovered the cocaine rock subsequent to stopping the youth, the 4th Amendment would have been implicated because they had no reasonable suspicion or probable cause.

III. Is there probable cause?

a. Probable cause exists where the facts and circumstances within the officer’s knowledge and of which they have reasonably trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that:
i. An offense has been committed by the person to be arrested; or
ii. An item subject to seizure will be found in the place to be searched.

b. A survey of judges asked to quantify probable cause said 45.78% sufficed.

c. Aguilar-Spinelli
i. For an informant’s tip to contribute to probable cause, the judge must be satisfied regarding the informant’s

1. Basis of knowledge, and

a. Based on personal knowledge, observation, first-hand accounts, or self-verifying details.

2. Reliability/veracity/credibility

a. Based on track record or self-exposure to criminal liability 

ii. Each can be supported through corroboration

d. Illinois v. Gates
i. CI tells officers by letter that the Gateses are dealing drugs which they pick up in Florida and then drive to Chicago. A search warrant was issued based on the anonymous letter. The issue is whether the letter provided probable cause.

ii. Totality of the circumstances inquiry is required to establish probable cause based on a tip from a confidential informant.

1. Factors:

a. Is the CI’s information corroborated? (if the CI is right about several things, it is likely he is right about the next)

b. What is the CI’s basis of knowledge? (personal knowledge or through the grapevine?)

c. What is the CI’s level of credibility? (who is the CI? What is his track record? Does the information potentially expose the CI to criminal liability?)

iii. Here, the information was substantially corroborated by innocent behavior and the fact that the CI predicted the defendant’s future movements. Probable cause existed.
e. Whren v. United States
i. Whren claims he was pulled over because he was black, though the reason for the stop was legitimate. Issue is whether 4th Amendment reasonableness is based on individual officer’s mindset (subjective) or whether it was a legal stop (objective).
ii. Court says the officer’s subjective state of mind does not matter because it, in most circumstances, will be impossible to divine. The fact that the stop had a lawful basis provides justification for the stop.
iii. Pretext stops are acceptable. As long as there is a legal basis for the stop, it is reasonable and lawful even if the motivation for the stop is for something other than that lawful basis.

IV. Warrants

a. Katz states that searches are per se unreasonable without a warrant.
b. Federal Rules of Criminal Procedure 41(e)(2)(A)

i. Warrant issued by a magistrate

ii. Must identify person or property to be searched/seized
iii. Designate magistrate for return

iv. Warrant generally good for 14 days (probable cause may stale making it necessary to search when the probable cause is ripe)
v. Should be served during the “daytime” (6am – 10pm)

c. Knock-and-Announce Rule

i. To protect law enforcement from occupants either trying to prevent the search or attempting to protect their homes from invaders. And to allow an occupant to answer the door instead of the officers forcing entry.

ii. Wilson v. Arkansas (1995): knock and announce is a 4th Amendment requirement, but not required if it would endanger the officers or lead to the escape of the suspect or destruction of evidence.
iii. Richards v. Wisconsin (1997): no per se exceptions to the knock and announce requirement.
iv. U.S. v. Banks (2004): easy compliance; only need to wait 15-20 seconds after knock.

v. Hudson v. Michigan (2006): no exclusionary rule for knock-and-announce violation, so no evidentiary downside to violating it.

d. Notice

i. Usually, subjects of warrants are given notice upon service of warrant

ii. “Sneak and peek” warrants are sometimes permissible. Subject receives delayed notice no later than 30 days after the search

e. Scope

i. Searches authorized by a warrant must still be executed in a reasonable manner. Cannot look where an item clearly could not be, excessive or unnecessary destruction of property in the course of the search may violate the 4th Amendment, and once the searched for item is found, the warrant expires.
f. Detention during search

i. Those present at a residence when the police are executing a search warrant may be detained during the search for a reasonable amount of time. Michigan v. Summers. To protect officers, to protect occupants, to ensure orderly searches, to encourage occupants to open containers or doors, etc.
ii. Muehler v. Mena
1. §1983 suit involving an individual detained while officers searched a home where suspected gang members resided. Individual was handcuffed and detained in a garage for 3 hours. She was also questioned, including about her immigration status during the detention.
2. The Court upheld this detention as reasonable. The search was reasonable in length because it involved gangs, weapons, and narcotics heightening the risk of danger to law enforcement. The questioning was also upheld because she was free to decline to answer or refuse to provide information at any time.

g. Mistaken Execution
i. A reasonable police mistake (e.g., as to location to be searched) will not invalidate a warrant. So long as the police reasonably did not know nor should they have reasonably known that the service of a search warrant and subsequent findings will be upheld
V. Warrant Exceptions

a. “Searches conducted outside the judicial process, without prior approval by judge or magistrate, are per se unreasonable under the 4th Amendment – subject only to a few specifically established and well-delineated exceptions” -- Katz
b. Exigency

i. Hot Pursuit

1. Warden, Maryland Penitentiary v. Hayden
a. Armed robbery occurred. Witnesses directed officers to a home where the robber ran. Police entered the house without a warrant and find the suspect, weapons, ammunition and clothing matching the description of the suspect.
b. The Court allowed this search based on exigency, specifically hot pursuit of an armed robber. Neither the entry or the search was unreasonable.

c. “The 4th Amendment does not require police officers to delay in the course of an investigation if to do so would gravely endanger their lives or the lives of others.”

2. Payton v. New York
a. Police, two days after a murder entered a home to make a routine felony arrest of the suspect. 
b. Court says this was unreasonable. Officers had probable cause and time to obtain a warrant to enter the home so they should have.

c. But police cannot enter a home without a warrant to make a routine felony arrest because “the physical entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.”

ii. Imminent Destruction of Evidence

1. RULE:

a. Probable cause to believe evidence of a crime will be found AND

b. Sufficient basis to believe evidence will be destroyed

2. Kentucky v. King
a. Police were looking for a drug dealer who had just run into one of two apartments. Pursuing officers do not know which apartment. They smell marijuana from one door and so knock and hear noises which they believe to be the drugs being destroyed. Defendant claims the exigency was caused by the police knocking. Court says no.

b. Police-created-exigency requires more than simple causation. Police do not create an exigency when they act lawfully and reasonably. If they engage in or threaten to engage in conduct that violates the 4th Amendment, the exigency exception does not apply.

3. Welsh v. Wisconsin
a. Witness saw car driving erratically. Car crashed onto the side of the road. Driver got out and went home. Officers, suspecting DUI, went to driver’s home, forced entry and arrested. This was a minor offense subject only to a fine.

b. Court says the gravity of the offense may inform exigency and limit ability of police to make a warrantless entry.

4. McNeely
a. Police officer pulls car over for DUI. Driver cannot pass field sobriety test and refuses breathalyzer. Officer arrests driver and takes him to the hospital where he commands a lab technician to draw blood. There was no warrant from blood. There was probable cause.
b. Court declined to create a per se exception for warrantless blood draws based on DUI. Court said the determination was to be made case by case.

iii. Public Safety

1. Brigham City, Utah v. Stuart
a. Police respond to home for a call about a loud party. Upon arrival, the officers hear shouting and discover a fight. Officers order the participants to stop from outside the home and then enter, break up the fight, and arrest the participants.
b. Court said this warrantless entry was acceptable. Law enforcement may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury.

2. Michigan v. Fisher
a. Police observed defendant inside his own home destroying his property. There was a crashed car in the driveway, damaged fence posts and windows and a blood trail. Defendant sees police and tells them to get a warrant. Police enter the home without a warrant.
b. Court says this qualifies for public safety / emergency aid exception. The defendant’s rage could have been directed at another occupant and the occupant seemed in distress. The officers had an objectively reasonable basis to enter the home to render aid and it does not matter that the defendant was not injured to the extent initially believed.
3. RULE: Stuart and Fisher
a. Law enforcement may enter a home without a warrant to render emergency assistance to an injured occupant or to protect an occupant from imminent injury.
c. Automobile Exception
i. Carroll v. United States
1. Prohibition era. Law enforcement has information that a car which was going to be driving by was carrying alcohol. Officers stop the car and search it without a warrant and discover a large quantity of alcohol.
a. Court says search of a car may be conducted without a warrant but based on probable cause because of mobility of vehicles.

b. Rule: warrantless search of vehicle permitted where police have probable cause to search because of the mobility of the vehicle (potential for loss of evidence).

c. Exception to the exception: Chambers v. Maroney
i. Officers seized a vehicle and searched it at the station. As such, the exception did not apply because there was no risk of mobility (though the search was upheld on other grounds)
ii. Rule: police may conduct warrantless searches of cars even after the car has been impounded to a police-controlled lot.

ii. California v. Carney
1. Law enforcement surveils RV where owner was allegedly trading marijuana for sexual favors with youths. Police see a youth come and go and he admits to an exchange of marijuana for sexual favors. Police arrest occupant and search.

2. Search was acceptable because RV is a vehicle. Same risk of mobility and lesser expectation of privacy because of heavy regulation and windows as a traditional car.
a. Rule: exception extends to motorhomes which are readily mobile and in which (like all cars) we have a lesser expectation of privacy because of the extensive regulation of vehicles 

iii. Rule:

1. Probable cause and
2. Inherent mobility of vehicle and
3. Lesser expectation of privacy

a. Heavily regulated

b. Cabin can be viewed by public

c. Cars purpose is for transportation, not as a repository of personal effects.

iv. Carroll – warrantless search of vehicle permitted where police have probable cause to search because of the mobility of the vehicle (risk of loss of evidence)
Chambers – police may conduct warrantless searches of cars even after the car has been impounded to a police-controlled lot.
Carney – exception extends to motor homes, which are readily mobile and in which (like all cars) we have a lesser expectation of privacy because of the extensive regulation of vehicles.

d. Containers
i. Containers can generally be seized without a warrant if probable cause to believe it contains evidence or contraband, but can be searched without a warrant only if probable cause and exigency. (Chadwick).
ii. California v. Acevedo
1. Police are tracking a package which they have probable cause to believe contains drugs. Someone picks up the package and takes it home. And then another person leaves with a bag which appears to be the same size as the contraband and places it in his trunk. 
2. Court says there was probable cause to search the bag, so because of that probable cause, can search the car and any container which may conceal the object of the search. Here though, because the officer saw the bag placed in the trunk, probable cause only existed as to the trunk, not the passenger compartment.
a. Rule: If police have probable cause to search a car, they can search the entire car and any container within it that may conceal the object of the search. 

b. If police have probable cause to search either a car generally or a container in the car in particular, then the police can search the car for the container and open the container when found without a warrant.

e. Search Incident to Lawful Arrest

i. Chimel v. California
1. Police went to Chimel’s house to arrest him for a coin shop burglary. Officers had an arrest warrant (allowing entry to house based on reasonable belief that he was there), but no search warrant. Officers arrest him and search for and find the stolen coins. Issue was the search of the home.

2. Court says the search was unacceptable. There was an arrest warrant, but it did not satisfy the search warrant requirement because lacked probable cause for search and specificity of area to be searched. 
a. Rule: after a lawful, custodial arrest police may search the suspect and the area within that suspect’s immediate control.

i. Justification: officer and suspect safety and to prevent destruction of evidence.

ii. Riley v. California
1. Riley stopped for expired tags and found to be unlicensed. Arrest. Find cellphone and search it. Officers find evidence of gang affiliation on the phone.
2. Court says this search of a cell phone was unreasonable because the contents of a cell phone are far greater than the contents of a pocket or a regular container in the pocket.
f. Search of Car Incident to Arrest

i. Arizona v. Gant
1. Officers go to house knowing it was a drug house. Just do a knock-and-talk and talk with Gant. They leave, run Gant and find he has a warrant and suspended license. Officers return to house and see Gant drive up. They arrest him and put him in the back of the patrol car.
2. Court overrules Belton which said this search was fine. Instead, they say the traditional requirements for search incident to arrest do not exist when suspect is cuffed and in the back of the car; no danger of destruction of evidence or danger to officer’s safety.
a. Rule: 4th Amendment allows police to search a car without a warrant if:

i. Arrestee is unsecured and passenger compartment is accessible; or
ii. There is reason to believe that evidence related to the crime of arrest will be found in the car at the time of the search

b. Ownership of things in the passenger compartment does not matter for lawful search of passenger compartment. Once probable cause to search the car or search incident to arrest, a passenger cannot say “that’s my purse” and frustrate the search.

g. Plain View

i. Exception justifies seizure; not a search doctrine.

ii. Coolidge (1971)

1. Rule:

a. Police must be lawfully present (warrant, exception, consent, legal place to be) when they see an item in plain view, and

b. The item must be immediately incriminating (probable cause to believe it is evidence or contraband)

iii. Arizona v. Hicks says even if officers are lawfully present, moving something around to find the incriminating evidence (e.g., finding a stereo in someone’s home which fits the description of a stolen one and picking it up to find the serial number under it) is no longer lawfully present. As soon as the officer lifted the item, he was no longer lawfully present to be there. The moving itself was an unlawful search. The item cannot be immediately incriminating simply because it is out of place.
iv. Minnesota v. Dickerson
1. Officer does a lawful Terry frisk. He finds no weapons, but feels a lump and begins moving it around within the suspects pocket to figure out what it was. 
2. Court says this was not “plain touch” because was not immediately incriminating.

h. Consent-Based Searches

i. Authority to consent
1. Actual = landlord, homeowner, tenant, car owner

2. Georgia v. Randolph; when both cotenants are present and one consents and the other refuses, no consent is given. If only one cotenant is present and consents, search is allowed

3. Fernandez says search is reasonable when objecting tenant leaves, by choice or lawful removal by law enforcement.

4. Apparent = police reasonably believe has authority to consent. Will justify a search even if it turns out that the police were wrong and the person who consented lacked authority.
ii. Voluntariness

1. Consent must not be coerced.

a. Schneckloth; this is a totality of the circumstances inquiry. Major factors:
i. Knowledge of ability to refuse

ii. Police behavior

iii. Subjective characteristics of consenting party

iv. Custody

v. Scope

1. Scope can be limited in time and space and may be revoked at any time.

i. Stop and Frisk

i. Terry v. Ohio
1. Officer sees three guys walking back and forth in front of storefront, apparently casing it. Officer stops them, identifies himself, pats them down from the outside of their clothes and finds a pistol on Terry and on Chilton. Issue as framed by Court is whether it is always unreasonable for a policeman to seize a person and subject him to a limited search for weapons unless there is probable cause for arrest.
2. Court says while stop and frisk still falls under the Fourth Amendment, it is subject to a reasonableness standard, not probable cause.
a. Two-part inquiry:
1. Was the stop and frisk justified at its inception?
2. Was the stop and frisk related to the justification? (scope).

b. Rule:

i. For stop, need articulable suspicion based on reasonable officer’s perspective

ii. For frisk; reason to believe individual is armed and presently dangerous.

ii. United States v. Arvizu
1. Minivan carrying family stopped on a road typically used to avoid a border checkpoint. Driver driving stiffly, rear passengers seated as if they had their feet on something large, road not typically traversed by minivans, strange behavior of driver and passengers, timed at shift change, etc. Officer makes traffic stop. Issue was whether stop was based on reasonable suspicion. Stop and search resulted in discovery of large amount of narcotics.
2. Court says reasonable suspicion was present. While each individual observation may not provide reasonable suspicion, the totality taken together does. Reasonable suspicion does not require the ruling out of innocent behavior.

iii. Tips for Reasonable Suspicion

1. For probable cause from tips we need basis of knowledge and some veracity. Corroboration can support a tip. 

2. Alabama v. White
a. Tip suggested female would leave from one address at a specific time in a specific car carrying a briefcase with an ounce of cocaine and that she would drive form home by the most direct route to a motel. Police surveil and see her get in the car at the time without anything in her hands. Officers stop her when she turns into the motel. Issue was whether this provided reasonable suspicion for a stop.
b. Court says there was reasonable suspicion based on tip and subsequent corroboration.
3. Florida v. J.L.
a. Anonymous tip described a young, black male’s clothing and stated he was carrying a gun. Tipster did not state that he saw the guy with a gun. Officers find the guy, frisk, and find gun. Issue was whether there was reasonable suspicion.

b. Court says there was not reasonable suspicion to justify the search. Tip was not sufficiently corroborated and the tipster did not express basis of knowledge.

4. Navarette v. California
a. Officer receives anonymous tip that driver had just been forced off highway by another vehicle and a specific description of the vehicle. Officer responds and finds the car a distance away which would corroborate the timeline. Issue was whether there was reasonable suspicion.
b. Court says reasonable suspicion. Anonymous tip, eyewitness basis of knowledge, and timeline corroboration, and fact that 911 calls are traceable and recorded, enough reasonable suspicion developed.
iv. Flight and Reasonable Suspicion

1. Illinois v. Wardlow
a. Officers patrolling in a convoy in a high crime neighborhood see individual flee when they make eye contact. Officers pursue, stop, frisk, and find firearm. Issue was whether there was reasonable suspicion for the stop.

b. Court says reasonable suspicion was present. Flight in a high crime area is sufficient.

v. Mistake of Law and Reasonable Suspicion
1. Heien v. North Carolina
a. Heien pulled over for faulty taillight. Drugs were discovered Heien argues that the law says only one working brake light is necessary. Stop was based on a mistake of law. Issue is whether a mistake of law can provide basis for a stop.
b. Court says mistake of law is fine as long as it is reasonable. Stop was reasonable and so the narcotics recovered as a result of the stop are not suppressed.
j. Special Needs Searches

i. First, as a threshold matter, the search must “serve as its immediate purpose an objective distinct from the ordinary evidence gathering associated with crime investigation.”

ii. Second, the court must determine whether the search is reasonable consider such factors as:
1. The weight and immediacy of the government interest;

2. The nature of the privacy interest allegedly compromised by the search;

3. The character of the intrusion imposed by the search; and

4. The efficacy of the search in advancing the relevant government interest.

iii. DUI Checkpoints
1. Michigan Department of State Police v. Sitz
a. DUI checkpoint conducted late at night. Stopped around 125 vehicles and two arrests were made. Issue was whether this constituted a suspicionless seizure.
b. Court says DUI checkpoints are acceptable because the government interest, safety of all drivers, against intrusion, only 25 second delay, and lack of discretion in stops. Also, this was not a general crime detection operation.
2. City of Indianapolis v. Edmond
a. City conducted drug interdiction checkpoint.
b. Court says this type of checkpoint is not acceptable because it was done for detecting general criminal activity. DUIs present an immediate safety concern, but looking for narcotics is general law enforcement so requires reasonable suspicion to stop. Primary purpose is what is important. Can do a drug dog sniff while at DUI checkpoint, but only so long as it does not extend the length of the stop.

k. Administrative and Inventory Searches

i. Drug Testing

1. Skinner; railroad regulations required drug testing of railroad workers after a train was in an accident. Court said this search was reasonable based on public safety, determining cause, lessened privacy interest because heavily regulated industry, no discretion because of blanket requirement, and exigency because delaying test will risk destruction of BAC or drugs in blood.
2. Drug testing of customs service employees. Drug testing for those working in drug interdiction only was reasonable. Court says reasonable; dangerous position, do not want people stopping drug trafficking from using drugs, and do not want people carrying firearms to be under the influence.
3. Law requiring candidates for state office to submit to drug testing. Court says unacceptable. No evidence of widespread drug use among public officials. These jobs are not high-risk, safety intensive, dangerous jobs. Safety rationale not very strong.

4. Ferguson v. City of Charleston
a. State hospital was drug testing selected pregnant mothers. Program initially to determine who to recommend to drug counseling. Then hospital began turning over positive results to police. Police would then recommend drug treatment and if the mother refused, would arrest them. Argument was that it was a crime to use drugs during pregnancy on the basis of neglect. Government interest in saving unborn children is great.

b. Majority says this was unreasonable. No special need and primary purpose was general crime deterrence, law enforcement.
ii. Probationers and Parolees

1. United States v. Knights
a. Probationer suspected of vandalism and arson. Officer sees some suspicious items suggesting these crimes in probationer’s vehicle and decides to search his home. Search uncovers evidence of the crimes.
b. Court says this search was acceptable. Probationer agreed to search terms thereby lowering his expectation of privacy. Government has interest in preventing probationer from reoffending. 
c. Rule for searches of a probationer’s home:

i. Probationer and

ii. Reasonable suspicion

2. Samson v. California
a. Parolee’s expectation of privacy is even less than probationer’s. Parolee may be searched whenever for any reason without any suspicion.

iii. Inventory Searches
1. South Dakota v. Opperman
a. Several parking violation tickets issued to vehicle. Car is towed and impounded and officers conduct a standard inventory search of the locked vehicle included the unlocked glove box. 
b. Court upholds this search. Rationale was to (1) guarantee safety of the vehicle owner’s possession, (2) to protect police against false claims of lost/stolen property, and (3) to protect police from potential danger. The search was not for discovery criminal information; falls into police caretaking function.
2. Illinois v. Lafayette
a. Lafayette was arrested for disturbing the peace. When brought to the station for booking, he was carrying a bag. The bag was searched and it was upheld as acceptable because it was just an administrative inventory search to deter claims of loss/theft and for safety. Arrest alone would not justify inventory search; must also have booking.
iv. Protective Sweeps

1. Maryland v. Buie
a. Officers call male suspect’s home to see if someone is home. A female answers the phone. Officers serve arrest warrant and arrest, in his home, the subject of the warrant. Officer do a protective sweep where the subject was hiding. While doing the sweep, an officer sees clothing fitting a description of the subject at the time of the crime and seized them.
b. The Court held that the officer was justified in doing a cursory protective sweep to determine that there was no further threat to law enforcement during the arrest. BUT, there must be some suspicion there was someone else present. Scope of sweep is limited to spaces immediately adjoining the place of arrest from which an attack could be immediately launched.
v. Inspections

1. Camara v. Municipal Court of City and County of San Francisco
a. Camara was a municipal health inspector who went to inspect a home and homeowner demanded a warrant.

b. Court holds that this was a search subject to the warrant requirement. But, because the search was reasonable (based on a valid public interest and reasonable regime), a warrant should be issued. (Backwards from warrant ( reasonable)
2. New York v. Burger
a. Police search junkyard for stolen vehicle parts. State statute says no warrant needed. Police ask for legally required “police book” which tracks items in the yard and their source. Owner does not have one so police go into yard and write down random VINs and discover stolen items.
b. Court says search was reasonable. Government interest in deterring theft is high. Privacy interest low but nonzero because statute provides some protections, but the industry is heavily regulated. A warrant does the same thing as the NY statute – provides notice and scope, so no need for a warrant to conduct searches of highly regulated industries.
vi. Border Searches

1. United States v. Flores-Montano
a. Vehicle stopped at border and agent discovers some unusual attributes of the gas tank. He seizes the vehicle for a couple hours to disassemble the gas tank and finds drugs hidden. Reassembles the gas tank without damage.
b. Court says search was reasonable because no destruction of the vehicle and length was not excessive and lower expectation of privacy because it was a car and the gas tank is not a place to store anything thought private. 
VI. Warrantless Arrests

a. United States v. Watson
i. Postal inspector surveilled restaurant where informant was to buy stolen credit cards from the defendant. Inspector arrested defendant on signal from informant.

ii. Court says this was a good arrest. No warrant is required to make a felony arrest so long as police have probable cause to arrest. No warrant is required for any arrest if the crime was committed in the officer’s presence.

b. Atwater v. City of Lago Vista
i. Driver with children as passengers was pulled over for driving without a seatbelt, a misdemeanor offense not punishable by jail time. Driver is arrested and taken to jail, booked and released. The issue is whether this arrest was acceptable.

ii. Court says this was acceptable. While sympathetic to the individual’s situation here, they say they cannot see a parsimonious solution in a test which allows arrest for jailable offenses and no arrest for nonjailable offenses. Too many crimes have punishments which vary based on prosecutorial discretion, criminal history, and recidivism.
iii. The arrest here was acceptable because it was a criminal offense committed, but to ask officers to know immediately if an offense is jailable or not is too difficult to administer.
c. United States v. Sokolow
i. Use of profiles (e.g., drug carrier profile) does not affect determinations of reasonable suspicion or probable cause.
VII. Use of Force

a. Tennessee v. Garner
i. Police called to home where report of “prowler inside” (burglar) in the middle of the night. Officer goes into backyard and sees suspect attempting to climb the fence and no sign of a weapon. Officer orders him to stop, he does not and officer shoots and kills suspect to stop escape. 
ii. Supreme Court says shooting implicates the 4th Amendment because it affects a seizure.

iii. Rule: Deadly force may be justified to prevent escape if:

1. Officer has probable cause to believe there is a serious threat of harm because:

a. Suspect threatens officer with a weapon OR
b. Officer has probable cause to believe the suspect has committed a crime involving the infliction or threatened infliction of serious physical harm.

2. And if, where feasible, some warning has been given.

3. This is an objective, reasonable officer inquiry.

b. Graham v. Connor
i. Diabetic man stopped by police for suspicion of stealing from or robbing a drug store. Officer sees man run into the store and then quickly run out and drive away. He was seeking something to prevent an imminent diabetic episode. Officers stop him and he passes out and officers rough him up while they contact the store to investigate if anything happened. When they find nothing happened, they take him home and drop him off with a bruises and a broken bone. All the while a friend who is present is trying to tell the police he is having a diabetic episode.
ii. Court says this was a reasonable use of force. Court does not consider hindsight; objective reasonableness is based on the fact at the time. Must consider the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade by flight.
c. County of Los Angeles v. Mendez
i. Officers serving arrest warrant enter a shack in the backyard and see two people, one with a BB gun which gets raised as the officers enter. Officer shoots and injures both occupants. They sue and allege warrantless entry, no knock-and-announce, and excessive force. 9th Circuit says because of the warrantless entry 4th violation, the use of force was unreasonable (provocation theory)

ii. Supreme Court says this 9th Cir. theory is untenable. Instead, must analyze each 4th Amendment violation on its own. An underling 4th Amendment violation cannot make an otherwise reasonable use of force unreasonable.

VIII. Exclusionary Rule

a. Forbids the introduction of evidence uncovered by the government via a violation of the Constitution:
i. If officers searched or seized without required warrant, probable cause, or suspicion, any evidence uncovered is inadmissible

ii. If a suspicionless search violated the 4th Am, any evidence uncovered is inadmissible
b. A 4th Amendment violation is not enough. Evidence is excluded only when benefits of exclusion (deterrent effect) outweigh the costs of exclusion (criminal goes free)
c. Weeks v. United States
i. Evidence of gambling was seized from the defendant’s house. Law enforcement went into the house without a warrant twice. No warrant and no probable cause. Government brings charges and wants the evidence in. Trial court allows it in over the defendant’s motion to suppress. Issue of whether illegally obtained evidence is admissible.

ii. Supreme Court says illegally obtained evidence is inadmissible. Exclusion would deter police misconduct by eliminating the benefits of illegal searches because fruits of those searches could not be used to obtain a conviction. However, the Supreme Court applied this rule only to the federal government.
d. Mapp v. Ohio
i. Warrantless entry and search by local police revealed obscene materials which were used at trial to convict the defendant. Issue was whether the illegally obtained evidence should be excluded.
ii. Supreme Court says the exclusionary rule of the 4th Amendment is incorporated through the due process clause of the 14th Amendment to the states. Therefore, the exclusionary rule now applies to the states, the evidence should have been excluded.
e. Limitations of the Exclusionary Rule

i. Only applies at criminal proceedings

ii. Not in civil proceedings, grand jury proceedings, sentencing, or probation/parole revocation hearings.
iii. It also does not prevent the use of unlawfully seized evidence to impeach a testifying defendant.

f. Good Faith Exception

i. United States v. Leon
1. Confidential informant tells officers that two individuals, Leon being one of them, were involved in drug sales. Officers get a search warrant, find evidence, and it is used at trial. On appeal, the District Court found the warrant was not based on probable cause, but did not suppress all the evidence and made a specific finding that the officers acted in good faith by serving the search warrant. Issue is whether evidence found pursuant to good faith reliance on a search warrant should be excluded.
2. Court says the deterrent purpose of the exclusionary rule is not served by suppressing evidence discovered based on good faith reliance on a warrant. It would be punishing officers for something beyond their control.
3. Leon good faith exception does not apply when:

a. Police affiant misled the court with information he knew was false, or would have known was false but for reckless behavior.

b. Magistrate wholly abandoned his role.

c. Warrant is so lacking in probable cause that it is not reasonable to rely on it (like a bare bone affidavit)

d. Warrant is so lacking in particularity (e.g., area to search) that it is not reasonable to rely on it.

ii. Herring v. United States
1. Defendant drives to police station with illegal drugs and weapon in his car to reclaim seized property. Officer sees him, recognizes him and asks a clerk to check for a warrant. Clerk found a warrant in a neighboring county and asked for it to be faxed over. The officer with this information, prior to the fax, went and arrested, search and discovered the drugs and gun. The neighboring county then discovered there was no warrant, it was a clerical error. Issue is whether the search and findings should be suppressed.
2. Court says no exclusion because benefits do not outweigh the costs. There was no indication that the police were reckless, deliberate, or grossly negligent or that there was a systemic problem. The error here was pure basic negligence.
3. Herring says good faith exception applies when police rely in good faith on a warrant in a computer system or according to a court clerk.

g. Standing

i. How can you challenge a 4th Amendment violation? Must first have standing.

ii. Standing to challenge an alleged 4th Amendment violation exists only if:

1. Police conduct intruded on a reasonable expectation of privacy; and

2. The challenger is a defendant in the criminal action in which the illegally obtained evidence is offered.

iii. Rakas v. Illinois
1. Driver, vehicle owner, and a passenger were arrested in connection with a bank robbery. Car was unlawfully searched and a rifle with ammunition were discovered. No one claimed ownership of the rifle and ammunition. Rakas, the passenger, was challenging the search. Issue was whether Rakas, as passenger, had standing to challenge the search.

2. Court said Rakas did not have standing because he was a passenger and not he vehicle owner and he had no expectation of privacy in someone else’s vehicle. The government is only accountable to the person whose car was searched unlawfully.
3. Brendlin – when a vehicle is stopped for a traffic violation, the passengers and the driver are seized. If the stop is unlawful, the passengers can challenge the stop itself.
iv. Minnesota v. Olson
1. Overnight guest has standing to challenge a search of the premises. Court reasons that people are at their most vulnerable when they are asleep because they cannot monitor their own safety or the security of their belongings so they seek private places to sleep and secure property.

v. Minnesota v. Carter
1. Police received a tip that cocaine was to be packaged at a ground floor apartment so an officer peeks through the blinds of a front window and sees several people bagging cocaine. Officer calls in and uses this information to get a warrant, but before the warrant is received the occupants leave and get into a car. Officer pulls over the car and finds a gun in plain view and then, after a search, finds cocaine. The defendants were only in the apartment, which belonged to someone else, for two hours for the sole purpose of packaging the cocaine. Issue is whether the occupants have standing to challenge the search when the officer peeked in.
2. Court says the defendants did not have standing. The Court looks at some factors:
a. Duration of being in the home

b. Purpose / activity in the home

c. Type of property; house over commercial

3. There is no standing to challenger a search of a home if only “fleeting and insubstantial connection with the home”
a. Relationship with the homeowner

b. Context / frequency / duration of visits

c. Does the guest keep possessions in the home?

vi. Exclusion Steps

1. Identify the constitutional violation (stop? search? seizure?)
2. What evidence does the government seek to introduce?

3. Standing?

4. Does #2 come from #1? (causal link)
5. If #2 came from #1:
a. Balance costs versus benefits of exclusion

b. Attenuation?

c. Independent source?

d. Inevitable discovery?

h. Attenuation

i. Intervening circumstances dissipate the taint of an earlier Fourth Amendment violation.

ii. Brown v. Illinois
1. Corpus was murdered. Acquaintance of Corpus, Brown, was found. Police break into Brown’s apartment and lie in wait. Take him at gunpoint to the police station to question him. Before questioning him, police Mirandize him (actually several times). And he eventually makes incriminating statements. Several hours passed between illegal arrest and incriminating circumstances. Brown argues illegal search and seizure lead to the incriminating statement as a result of the unconstitutional arrest. Court says attenuation does not exist and the statement must be excluded as fruit of the unlawful arrest.
2. Courts will not exclude unlawfully seized evidence when the connection between the unlawful conduct and the evidence becomes “so attenuated as to dissipate the taint”

3. Factors:

a. Temporal proximity between unconstitutional conduct and discovery of evidence

b. Presence of intervening circumstances

c. Purpose and flagrancy of the official misconduct; “particularly significant”

iii. Utah v. Strieff
1. Anonymous tip suggesting drug transactions leads to surveillance of a home. Surveillance reveals many short-term visits to the home. Strieff walks out and is Terry stopped by the police and asked for identification. There was not enough reasonable suspicion for the stop. But, after identification was provided, an arrest warrant is discovered. Officer arrests and searches incident to arrest to discover methamphetamine. Strieff is charged with possession and seeks to suppress the meth as fruit of the unlawful Terry stop. Court applies Brown attenuation factors and finds that the warrant, as predating the stop, attenuated enough that the misconduct and temporal proximity was overcome. The search was acceptable.

i. Independent Source

i. Murray v. United States
1. Police observing a suspicious warehouse suspected of drug distribution. See a vehicle leave. Lawfully stop it and find marijuana. Police return to the warehouse and force entry and see drugs while another officer is getting a warrant. But there was no exigency to justify the entry. When the warrant was issued, they go in and seize the drugs. The defendant argued for suppression because the drugs were found without the warrant. The warrant was not secured with any information from the initial entry. Court says unlawful entry, but there was an independent lawful source of the information providing for the warrant. The court declined to put the officers in a worse position than necessary when they had an independent source for the warrant.
j. Inevitable Discovery

i. Nix v. Williams
1. Young girl disappears and is suspected to be dead. Mentally deranged individual comes forward to surrender. Suspect’s lawyer organizes the surrender and says suspect will not talk to police and ask police if he may ride-along with the defendant to jail. Police decline the attorney’s request. During the trip, police give the “Christian burial speech” and defendant reveals the location of the body.
2. The Court says this was a 5th Amendment violation, but it was inevitable discovery because there was a search party approaching the location of the body and would have found her.

IX. Fourth Amendment and Minors

a. New Jersey v. T.L.O.
i. TLO was a female high school student who was found smoking in a school bathroom. She was summoned to the principal’s office where the principal searched her purse to discover cigarettes and rolling paper and then marijuana, a pipe, a number of empty plastic bags, a bunch of $1 bills, an index card pay-ower sheet and two letters indicating marijuana dealing. Police are notifed and come to collect TLO and the evidence.

ii. Was this search reasonable? Supreme Court reasons yes even though it lacked probable cause or a warrant because school officials must maintain safety and order in schools and have flexibility in doing so. Students also have a lesser expectation of privacy on school grounds.
iii. RULE: need reasonable suspicion to search a student at school and the scope of the search must be related to the reason for the search.

b. Safford v. Redding
i. Redding’s friend was found to possess prescription drugs without a prescription at school. Friend pointed to Redding as the distributor. School officials called her to the officer where a search of her purse and outer clothing revealed nothing. School officials then had the nurse conduct a search of Redding’s undergarments by having Redding pull her undergarments away from her body. No drugs were discovered.

ii. Court said this search violated the 4th Amendment. A strip search is an incredible invasion of privacy and there was not enough suspicion here to justify that sort of invasion.
c. However, a blanket policy requiring students to submit to some sort of search, such as a randomized urinalysis testing for drugs, may be acceptable as a special needs search without requiring any suspicion because it would be employed for student safety and not for law enforcement or investigation. So long as the search was reasonably conducted, it would not violate the 4th amendment.
X. Fifth Amendment
a. “No person shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty or property, without due process of law”

b. Interrogations

i. “The introduction of a confession makes all other aspects of a trial superfluous.” Colorado v. Connolly
ii. “Confessions are an unmitigated good” and “essential to society’s compelling interest in finding, convicting, and punishing those who violate the law.” Maryland v. Shatzer
iii. Involuntary Confession: coercive state conduct + overbear will of suspect

c. Brown v. Mississippi
i. Brown and two other men (all African-American) were found guilty of murdering a white guy based on a confession. Brown was tortured physically on several occasion. He was hanged, whipped, and otherwise beaten. The marks from the whip were present even at trial.
ii. The confession was thrown out. “The trial… is a mere pretense where the state authorities have contrived a conviction resting solely upon confessions obtained by violence.” It did not matter whether the confession was reliable because it had been coerced.

d. Arizona v. Fulminante
i. Fulminante reported that his step-daughter had disappeared and it was discovered she had been killed. He was a suspect, but lacking evidence, the investigation petered out. Fulminante was arrested on unrelated charges later and while in jail, a confidential informant discovered that Fulminante was a suspect and began attempting to get more information from him. To get him to confess, the CI said that other inmates were suspicious and unhappy that he was a suspect and that he was in danger. So, the CI offered protection so long as Fulminante confessed. Fulminante confessed and was arrested and charged with the murder.
ii. The Supreme Court excluded this confession as coerced (though there does not seem to be much coercion going on here)
e. Spano v. New York
i. Spano confesses a crime to a childhood friend and fledging police officer. Spano turns himself in with an attorney who instructed him to not speak with the police, but then left him alone. The police question and deny Spano access to his attorney. They then use the friend on several occasions to pressure Spano to confess. Spano did finally confess after hours and several attempts.
ii. The Court found this confession to be coerced and excluded it. The Court was concerned with reliability, the police tactics, and the mental fortitude of the suspect who wanted the attorney present.
iii. It is not clear exactly what pushed the Court over the edge, but the Court considered the totality of the circumstances in determining whether the confession was coerced.

f. Lynum v. Illinois
i. This case prohibited deception, especially specific promises such as a confession will preclude prosecution. Later decisions have provided more wiggle room in allowing vague promises, such as promising that the officer will ask a court for leniency if a confession is made.
g. Colorado v. Connelly
i. Connelly walks up to an officer on the street and confessed to a murder from years earlier. Police officer warned Connelly of his Miranda rights several times during this encounter but Connelly continued to confess.

ii. Supreme Court said this was voluntary despite Connelly’s arguments that he suffered severe mental illness.
iii. “Absent police misconduct causally related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law.”

h. Privilege Against Self-Incrimination
i. “No person shall… be compelled in any criminal case to be a witness against himself.”

ii. Testimonial + [possibility of] incriminating + compelled = violation of privilege against self-incrimination

i. Schmerber v. California
i. Automobile accident. One party involved suspected of DUI. At hospital, police officer ordered a blood sample to be drawn over the driver’s objections.
ii. Does this procedure implicate the 5th Amendment? No. It was compelled and it was incriminating, but it was not testimonial. Fingerprint, photographing, measurements, writing or speaking for identification, appearing in court, to stand, to assume a stance, to walk or make a particular gesture are actions which the court says are non-testimonial.
j. Hiibel v. Sixth Judicial District Court of Nevada
i. Hiibel was asked by a police officer to identify himself. Hiibel attempted to invoke 5th amendment and was arrested for violating a NV law requiring such identification. 
ii. Court said 5th could not be invoked because providing identification cannot be incriminating. A name may be a link to a crime, but it is not evidence of the crime itself.
k. A 5th Amendment self-incrimination is NOT violated until admitted into evidence.
l. Miranda v. Arizona
i. When an individual is taken into custody or otherwise deprived of his freedom by the authorities in a significant way and is subjected to questioning, the suspect must be warned prior to any questioning. This decision was to protect the indigent and uneducated by informing them of their rights and to protect from coercion and police tactics. It also was thought to dispel the inherent compulsion stemming from arrest and confinement by making sure that people knew that the police knew their rights.
1. Warnings are required whenever a person is “in custody or otherwise deprived of their freedom in any sign
m. The warnings:

i. Right to remain silent

ii. Statement will be used against you

iii. Right to an attorney during questioning

iv. Right to an attorney without charge
n. Custody

i. Oregon v. Mathiason
1. Suspected burglar is asked by police to voluntarily come to the station to talk. He is informed that he is not under arrest, he is not cuffed, and he is just sitting in the officer’s office. The officer tells the suspect that they know he was involved in the burglary and they have his fingerprints (a lie).
2. The Court said no Miranda warnings were required because despite interrogation, there was no custody.
3. RULE: Police are not required to administer Miranda warnings to everyone whom they question. They do not need to warn just because they are in a police station. The test is objective to determine whether someone has had their freedom of movement deprived.
ii. Berkemer v. McCarty
1. Can a misdemeanor trigger the Miranda requirement? Yes. A traffic stop means a person is not free to leave and though it is not an arrest for 4th Amendment purposes, it is custody for 5th Amendment purposes. Moreover, it is not always possible to determine whether an offense is a misdemeanor or felony at the moment.
2. RULE: Miranda applies to misdemeanors too.

3. 5th Amendment custody is more narrow (applies less often) than 4th Amendment custody. Here, there is no Miranda exception for misdemeanors, but traffic stops otherwise are not custody for 5th Amendment purposes
iii. Maryland v. Shatzer
1. Investigator questions Shatzer, a prisoner. Shatzer invokes Miranda. Investigator leaves, Shatzer is released into general population. Years later, another investigator comes to ask questions. Shatzer waives Miranda and makes incriminating statements.
2. Court said this was not custody for Miranda purposes. The return to general population was “normal life” for Shatzer. He was no longer under interrogative custody.
3. RULE: being incarcerated is not 5th Amendment custody.

o. Interrogation

i. “Questioning initiated by law enforcement.”

ii. Rhode Island v. Innis
1. Taxi driver was murdered. Another taxi driver was robbed. Driver goes to report robbery and sees suspect on a wanted poster in the station. Police assemble a six-pack and driver identifies the same person. Officers find, arrest and provide Miranda warnings to the suspect. He invokes and is placed in a car. On the way to the jail, officers begin to talk amongst themselves about the tragic consequences of a hidden gun in an area near a school for handicapped children. The suspect interjects and admits to where he hid the gun.

2. Court says this was not interrogation and the suspect’s statements were entirely voluntary.
3. RULE: interrogation means direct questioning or its functional equivalent. “A practice that the police should know is reasonably likely to evoke an incriminating response from a suspect thus amounts to interrogation.”

iii. Perkins
1. Even direct questions from a government agent may not constitute an interrogation. In Perkins an undercover agent was placed in a cell with the suspect with the goal of getting information in an unsolved murder. Agent asks directly whether the suspect had ever killed anyone and the suspect admitted in detail. Court says the focus should be on the suspect’s perspective and from his perspective, he was not talking to a government agent but another inmate so he was not facing the Miranda type coercive pressures.
p. Public Safety Exception

i. New York v. Quarles
1. Police are flagged down and informed by a female that she had just been raped by a man with a gun who went into a supermarket. Police find him, he runs, and is caught. Police arrest him and discover an empty holster and, without warning, ask where the gun is. Suspects states where it is.
2. Court says he should have been warned but that there is now an exception for public safety. “Overriding considerations of public safety justify the officer’s failure to provide Miranda warnings.”

q. Waiver of Miranda
i. Miranda says waiver must be made knowingly, intelligently and voluntarily.

ii. Being told rights = knowingly

iii. Stating understanding of rights = intelligently

iv. Then speaking without any coercion (same as due process inquiry) = voluntarily

v. North Carolina v. Butler
1. During custodial interrogation, suspect did not sign waiver form and did not expressly state waiver. He did then answer questions after acknowledging understanding of his rights. Supreme Court said he waived by conduct.
2. RULE: implied waivers are permissible.

vi. Berghuis v. Thompkins
1. Mall shooting with one dead and one injured. Suspect was found and interrogated. He was read his Miranda rights and then shown them in writing. He even read out loud his ability to invoke at any time. He was asked to sign a waiver form but refused. He never explicitly invoked any of his rights. He remained silent for approximately three hours and then made an inculpatory statement. Court said he did not invoke and therefore when he made the inculpatory statement he waived.
2. RULE: knowing and intelligent and then can waive by speaking if never explicitly invoke.
r. Invocation

i. Miranda has language which makes invocation easy – any indication that the suspect wishes to remain silent is an invocation and interrogation must cease, but this has not been the trend of precedent post-Miranda.
ii. Right to an Attorney

1. Davis v. United States
a. Murder at a pool hall. Davis is suspect. Davis indicated that he might want a lawyer, investigators stopped and clarified and Davis said he did not need a lawyer. Davis then later clearly invoked his right to an attorney and questioning ceased.
b. RULE: Invocation of right to attorney must be clear and unambiguous. This means a reasonable officer in light of the circumstances would have understood that the suspect was invoking. And, clarification of an ambiguous invocation is not required.
c. Right to remain silent invocation has the same standard. Berghuis.

2. Salina v. Texas
a. Salinas voluntarily went to the police station for questioning. He was not in custody and was no read his Miranda warnings. The police had Salinas’ shotgun and began asking whether the ballistics would match the bullet from a murder victim. Salinas lowered his head and exhibited other nervous body language but did not answer. The prosecutor elicited this body language at trial. Court says because he never invoked this could be used. (The dissent notes that there was nothing testimonial here, so invocation would not matter).

iii. Consequences of Invoking – Right to Remain Silent

1. Michigan v. Mosley
a. Mosley was asked questions by some detectives in regards to some robberies. He invoked his right to remain silent and that questioning ceased. Two hours later, other officers took Mosley to another room and questioned him in regards to a fatal shooting. During that interview, Mosely did not invoke and made inculpatory statements. 
b. Court said the second round of questioning did not violate Miranda.

i. Factors:

1. Original interrogation ceased at invocation

a. Tells suspect the police will honor his right to remain silent

2. Passage of time

3. New warnings and waiver

4. Questioning about a different crime

5. Questioning by different officers
6. Questioning at a different location

iv. Consequences of Invoking – Right to Counsel

1. Edwards v. Arizona
a. Edwards arrested and taken to police station. He provided an alibi statement and asked to make a deal. He contacted an attorney and then said he wanted a lawyer present. Questioning stopped. The next morning, a jailer ordered Edwards to go speak with investigators despite Edward’s protestations. His lawyer was not present. Different detective, same crime, and longer passage of time than Mosley, but Court gave a different rule than Mosley.
b. RULE: once right to counsel is invoked, law enforcement cannot re-initiate questioning without counsel unless the suspect himself re-initiates.
c. Suspect initiates when he indicates a willingness or desire to speak about the investigation.
2. Maryland v. Shatzer
a. Being in jail is not Miranda custody. Limits Edwards which says no police questioning after invocation of right to lawyer. Court says may initiate questioning again 14 days after break in Miranda custody and invocation.
v. Fruit of the Poisonous Tree
1. Evidence that is directly obtained as a result of a constitutional violation, as well as the fruit of that evidence, is excluded at trial. Exclusion requires balancing of: remedy for constitutional violation and deterrence of future violations. Wong Sun v. United States. But not all fruit of the poisonous tree is going to be excluded; it is not a constitutional rule and is therefore limited by judicial balancing.
2. Brown v. Illinois
a. Officers break into Brown’s apartment and when he arrives home arrest him without warrant and without probable cause and then take him to the station where he is read his Miranda rights several times and makes incriminating statements.
b. Court says reading of Miranda does not always purge the taint of a 4th Amendment violation. But sometimes it might. The 5th Amendment warnings are in service of the 5th Amendment rights and do not serve the 4th Amendment rights. Miranda warnings were provided here and served their purpose, but cannot cure the 4th Amendment violation.
c. Here, time was too short and official misconduct too egregious to purge the taint of the constitutional violation.

d. RULE: So how to determine attenuation between 4th Amendment violation and statements?

i. Miranda warnings

ii. Passage of time

iii. Purpose and flagrancy of official misconduct
3. Miranda violations (5th Amendment) and Exclusion
a. Harris allowed statements obtained under a Miranda violation and suppressed as a result to be used at trial impeach the defendant if the defendant gets on the stand and testifies contrary to the statements. But it is admitted to impeach witness credibility, NOT for its truth.
4. Michigan v. Tucker
a. Police question a suspect in custody without giving Miranda warnings. During the interrogation, the suspect provided them with the name of a key witness.
b. Court says the prosecution may use the witness at trial nonetheless. The interests may be balanced. And there is a strong interest in making all relevant, trustworthy evidence available to the jury. The statement was voluntary despite lack of Miranda and the violation was not in bad faith so there was no deterrent value by exclusion.
5. Oregon v. Elstad
a. Officers suspected Elstad of being involved in a burglary. Officers obtain an arrest warrant and go to his home. In the home, one of the officers asks him about the burglary and Elstad admits involvements (un-Mirandized statement). Then the officers take him to the station and he confesses after being read Miranda warnings. 
b. Court says Miranda violation is not a constitutional violation. This was merely a procedural Miranda violation where the officers mistakenly believed the defendant was not in custody at the time of the statement.

c. Court says absent improper tactics they are not going to suppress fruit of a Miranda violation.

6. Missouri v. Seibert
a. Officer deliberately did not give Miranda warning to a first0degree murder suspect in order to gain a confession and then gave Miranda and had her provide the same confession again while using the first to lead her along.
b. The Court required both confessions excluded. The officers conducted the interview this way in order to use the unwarned statement to obtain the warned statement. Court says this was a plan, not an oversight like in Elstad.
7. Physical Fruit of a Violation

a. United States v. Patane
i. Officers arrest suspect for violating a restraining order by possessing a gun. Officers begin to read Miranda warnings but the suspect cuts them off and they never complete the warnings. Officers question and suspect makes inculpatory statements and tells them where the guns are stored. 
ii. The statement cannot be admitted because it was obtained in violation of Miranda. But, the gun should not be excluded because it is not testimonial evidence and does not privilege against self-incrimination. Also, maximum exclusion is reached by suppression of the statement alone.

iii. RULE: physical fruits should not be excluded due to a Miranda violation.

vi. 4th violation ( Miranda warnings ( statement = consider totality as to attenuation; time, location, Miranda, flagrancy of the violation. Miranda warnings are not always a cure to a 4th violation. Brown. 
vii. Miranda (procedural) violation ( statement ( Miranda warnings ( statements = usually the warnings make the statements after the warning admissible (Elstad) except for an intentional, bad faith violation at first (Seibert)
viii. Miranda violation ( statement ( physical fruit = physical fruit is admissible despite its flowing from the failure to warn because the 5th Amendment privilege stems from testimonial compulsion and physical evidence is not testimonial. Sufficient deterrence is earned by exclusion of the statement alone (Patane)
XI. 6th Amendment Right to Counsel

a. The 6th Amendment right to counsel has been read to attach to all stages of prosecution even outside of a trial proceeding.

b. The 5th Amendment has been formulated to prevent coercion, while the 6th Amendment equalizes and provides fairness in criminal prosecutions.

c. Massiah v. United States
i. Federal agents discovered a ship was smuggling cocaine. Officers arrested and charged two people, released them, and used one as a CI to have the other confess to him.
ii. Court said this violated the 6th Amendment right to counsel. Because the suspect was arrested and arraigned and the government was attempting to deliberately elicit incriminating statements, the suspect had a right to counsel.
iii. RULE: Government cannot deliberately elicit information in the absence of counsel after the initiation of formal adversarial proceedings.

d. Brewer v. Williams
i. Williams abducts and kills a 10-year-old girl in Des Moines. He flees and turns himself in 160 miles away in Davenport after consultation with a lawyer. Lawyer tells officers that Williams is going to turn himself in and that he is not going to speak without attorneys and should not be questioned on the ride from Davenport to Des Moines. Before the ride back to Des Moines, he was arraigned and read his Miranda rights. On the ride, the detective begins talking to Williams and eventually gives him the “Christian burial speech.” Williams reveals the location of the girl’s body.
ii. Court says the incriminating statements must be excluded because they were deliberately elicited after the initiation of formal criminal proceedings.

e. Texas v. Cobb
i. Once the 6th Amendment right to counsel attaches, police can question about uncharged crimes. The test for different offenses: there is something in each offense which does not need to be proven in the other. Here, burglary. Occupants of the burgled home disappear. Suspect in burglary is arrested and charged with burglary. While out on bail on the burglary charge, he is then questioned about the disappearance after his father tells the police that he confessed to him that he killed the occupants.
ii. The questioning without his attorney after the charge of burglary without his attorney about the murder did NOT violate his 6th Amendment right because the burglary and murder charge were separate.

f. Deliberate Elicitation

i. United States v. Henry
1. A bank robbery occurred. Officers were able to identify Henry and had him arrested and indicted. While in jail, a paid government informant was placed in his cell to just listen for incriminating statements. The Court said this was deliberate elicitation because the informant engaged in conversation with Henry and therefore a 6th Amendment violation occurred. The environment in jail produced a pressure which caused Henry to speak to the informant and the government used this to deliberately collect information from Henry.
ii. Kuhlman v. Wilson
1. Court retreated from its position in Henry. CI listened and by luck or circumstance heard the defendant make incriminating statements.

2. Because the informant was a “mere listening post” there was no 6th Amendment violation because no deliberate elicitation occurred.
	5th Amendment
	6th Amendment

	Custody
	No requirement of custody (could be charged but out on bail and 6th would still apply).

	Interrogation (focus on the suspect’s state of mind as to whether they felt compelled to talk)
	Deliberate elicitation (focus on police intention)

	Stage of proceedings? Does not matter for 5th Amendment.
	Stage of proceedings? Attaches after charging instrument.

	Offense Specific? No.
	Offense Specific? Yes.


g. Waiver of 6th Amendment Right to Counsel

i. Montejo v. Louisiana
1. Montejo was arrested and arraigned for a murder where he was appointed a lawyer. He was brought into interrogation where he was read Miranda and waived.

2. RULE: Allowed waiver of 6th Amendment right to counsel even without counsel present concurrent with 5th Amendment/ Miranda waiver. Must waive right to counsel voluntarily, knowingly and intelligently. 
XII. Identification Procedures

a. United States v. Wade
i. Line-up where witness makes an identification of a suspect, after his indictment, without suspect’s counsel present. The line-up identification lead to an in-court identification. Must counsel be present at an identification after indictment and must an in-court identification made subsequent to an uncounseled identification be suppressed?
ii. RULE: defendant has 6th Amendment right to counsel at an out-of-court identification post-indictment. But, no per se rule of exclusion. Factors to consider whether exclusion is required:

1. The prior opportunity to observed the alleged criminal act

2. The existence of any discrepancy between any pre-lineup description and the defendant’s actual description

3. Any identification prior to lineup of another person

4. The identification by picture of the defendant prior to the lineup

5. Failure to identify the defendant on a prior occasion, and

6. The lapse of time between the alleged act and the lineup identification

b. Identifications and Due Process
i. Due Process limits identification procedures both before and after formal charges are brought

ii. Stovall v. Denno
1. Wife witnessed husband get stabbed to death and then she was knocked to the floor and stabbed by the assailant. While the wife is in the hospital, the police bring in one handcuffed African-American male to do an identification. Wife identifies the man.
2. Court says this identification did not violate Due Process because it was necessary, though suggestive. She was the only person who could exonerate the suspect at that point.

3. RULE: if a suggestive identification is used, it may not violate Due Process if it was necessary.

iii. Foster v. California
1. Armed robbery of a Western Union by three men. One of the men surrenders to the police and implicates Foster and Grice. Foster is placed in two line-ups and then identified in court. The first lineup consisted of three people where Foster was 6’ and the other two were 5’5”. The witness was unable to identify Foster but then was allowed to speak with Foster after the lineup. In the second lineup, there were five people, but Foster was the only person who was also in the first lineup. Finally, the witness provided an in-court identification.
2. Court says these identifications were unduly suggestive so as to violate due process.

iv. Simmons v. United States
1. Simmons was suspected of robbing a teller at gunpoint. FBI track down Simmons and obtain family photos from his accomplice’s sister. The teller is shown the photos, in all of which Simmons appears, and identifies Simmons.
2. Court said this was suggestive, but not unnecessarily so. It did not violate due process. It was necessary for the FBI to swiftly track down the perpetrators of a violent felony. The witness was able to take a good, long look at the suspect in broad daylight without masks.

v. Neil v. Biggers
1. Defendant was suspect of rape. In the middle of the night without lights on. Victim suggests clear view of the defendant because of full moon and long duration. On several occasions over the course of the next seven months, she viewed suspects in her home or at the police station, some in lineups, photos and show-ups, and was shown between 30 and 40 photographs over months. In a show-up, the witness identified the defendant.
2. Court concedes show-ups are suggestive.
3. Factors to look at in determining whether a procedure has created a very substantial likelihood of irreparable misidentification so as to violate due process:

a. Opportunity of the witness to view the criminal at the time of the crime.

b. The witness’s degree of attention.

c. The accuracy of the witness’s prior description of the criminal.

d. The level of certainty demonstrated by the witness at the confrontation.

e. The length of time between the crime and the confrontation.

4. Sufficient indicia of reliability ( no violation of due process

	6th Amendment Right to Counsel
	Due Process

	Only after formal charges, only for trial-like identifications (e.g., line-ups and show-ups; not photo arrays)

Exclusion of out-of-court identification if right violated

In-court identification admissible if not tainted by unconstitutional identification. Wade (provided factors to determine whether the in-court identification was not tainted by the suggestive out-of-court identification – declined to adopt a per se rule)
	Unnecessarily suggestive procedure violates due process. Police must create suggestiveness. Perry. Governs at any stage of proceedings.

Not excludable if reliable (independent basis). Suggestiveness goes to weight of evidence.


5. Mason v. Brathwaite
a. State trooper saw defendant, provided detailed description, another officer placed one photo on the trooper’s desk who he believed to be the suspect. Trooper, while alone, inspected the photo and determined it was the suspect.

b. Court holds this was not so suggestive to violate due process

c. Court applies Biggers factors

i. Trooper had good opportunity to view the suspect for a significant length of time
ii. The witness was a law enforcement officer trained to notice identifiable features

iii. The description provided after the encounter and before the photo was accurate and detailed

iv. Trooper was confident in his identification

v. The identification was shortly after the encounter

6. Perry v. New Hampshire
a. Three am call about someone breaking into cars in a parking lot. Police respond and see Perry in the parking lot holding amplifiers and speakers. One officer goes upstairs to another resident, the caller, to get a description. The resident, instead of providing a description, points out the window towards Perry who is standing alone in the parking lot with the police. The witness could not identify the suspect at trial.
b. Court says the identification would not be excluded because Due Process excludes government action which is unfair, not spontaneous individual actions.
XIII. Juveniles and the 5th Amendment

a. Supreme Court has since the 1800s been extra careful with statements from juveniles.

i. Haley – 15-year-old. Court says a child and police are not a good match. Must protect the child from the pressures of the police with counsel and support.
ii. Gallegos – 14-year-old. Child is not aware of the consequences of his choices or capable of understanding his constitutional rights without an adult to protect him.

iii. However, neither of these cases required the presence of an adult to obtain an admissible statement from a child. 

iv. Some states have legislated a requirement to have an adult present or at least that police attempt to contact an adult.

b. Michael C. was post-Miranda and added age to the totality of the circumstances analysis for knowing, intelligent, and voluntary waiver of Miranda rights.

c. Juveniles and Custody

i. J.D.B. v. North Carolina
1. 13-year-old is taken out of class at a middle school and is asked questioning by the police and an assistant principal. He was never mirandized.

2. RULE: court says age matters to whether or not someone is in custody. Age depends on whether reasonable officer knew or should have known the individual was a juvenile.
a. J.D.B. requires more mirandizing, not less interrogation.

