
EXCLUSION AND TAINT
History of the Exclusionary Rule/4th Amendment


1. 4th Amendment: The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to be seized.



a. Incorporated and made applicable to the states in 1948 




Wolf v. Colorado: it is so fundamental to be free from unreasonable 



searches and seizures that the right is applicable to states



b. BUT: Wolf did not incorporate the exclusionary rule, creating problems




1. Silver Platter Doctrine: federal gov’t seizes evidence unconstitutionally 



and the federal gov’t takes the evidence to the state “on a silver platter” 



b/c the state authorities were not bound by the exclusionary rule and could 


use the evidence in their prosecutions 




2. Contrary state court rulings: “the criminal should not go free because 



the constable has blundered” 





People v. Defore (post-Weeks/pre-incorporation case): the 





government should not be denied valuable evidence or confessions 



just because the police made a mistake and searched or arrested 




w/o probable cause 



c. Exclusionary rule incorporated and made applicable to states in 1961




Mapp v. Ohio: Mapp is young black woman living in OH and is taking 



dress design classes, and she has nude drawings as a result.  Police believe 


a terrorist is staying with Mapp and they don’t get a warrant and w/o 



probable cause or a warrant they break in and find Mapp alone.  While 



there, they find drawings and sex books and they charge her w/ possession 


of obscene materials and she is convicted and sentenced to five years in 



prison.

Remedies for Violations of the 4th Amd.


 1. Exclusionary Rule: any evidence seized unconstitutionally is inadmissible 



a. remedy when government has obtained evidence unconstitutionally 



b. usually in violation of the 4th Amd.


2. Civil Remedy/”Bivens Cases”: 



a. Bivens creates a civil remedy under the constitution for 4th Amd. violation by 


federal government actors




1. Allows money damages and injunctive relief




2 Against persons, who under color of authority, caused you harm by 



violating your constitutional rights



b. Rationale:





1. The existence of a civil remedy for the violation was implied from the 



importance of the right violated.




2. Judges and DA do not want to sentence police officers, so a civil cause 



of action is a better remedy than criminal remedy



c. Bivens has been interpreted to create a cause of action against the federal 


government similar to the one 42 U.S.C. § 1983 creates against the states.



d. Bivens problem: persons suing police officers for 4th violations are usually 


criminals and juries are disinclined to award these people damages, thus Bivens 


usually works where the person whose constitutional rights were violated 



was not a criminal




i. for this reason there are very few successful Bivens actions

4TH AMENDMENT STANDING

1. Old Rules 


a. Automatic Standing if Possessory crime



1. overruled by Salvucci: Not every possessory crime (where drugs are seized 


from a suspect for example) are not always seized from a place where the D had a 

reasonable expectation of privacy.  Thus, there is no reason to have automatic 


standing.  Since standing hearing testimony is privileged, there is no need to grant 

automatic standing to avoid incrimination.


b. Non-possessory crime standing established via a standing hearing 



1. still used under the new rules to establish reasonable expectations of privacy 


Simmons


c. Legitimately on the premises: legally in the home/car searched at the time the search 
took place



1. Overruled by Rakas: Ds are passengers in the car, but it is not their car.  



The car is searched and D’s are charged with a crime.  Government offers 



the evidence against them at trial, and D’s want to challenge this based on 



the “legitimately on the premises” argument that provided those charged 



not w/ crimes of possession to have automatic standing if you were on the 



premises at the time the search took place (at home, in the car, etc at the 



time the search took place).  Court says there is no automatic standing just 



for being on the premises, instead the test is whether there was reasonable 



expectation of privacy.

2. New Rules - No Automatic Standing – “Standing Hearing”


a.  Standing to object where D has reasonable expectation of privacy in the areas 
searched OR the items seized


1. Reasonable expectation of privacy is subjective




Rawlings v. Kentucky: police break into an apartment w/o a warrant.  The 



police say to the occupants that they cannot leave unless they let the police 


search them.  They search one woman’s purse and they find illegal 




drugs in her purse.  Rawlings claims responsibility for the drugs and the 



police arrest him.  Court holds that D had no subjective, reasonable 



expectation of privacy in the purse b/c: 1. He stated that he believed the 



purse’s privacy would be invaded by the police, 2.D lacked a long, pre 



existing relationship with the woman who he gave drugs to, 3. No 




evidence that D had pre existing access to the purse, prior to putting the 



drugs in there, 4. D had no legal right to prevent the woman or another 



person at the party to prevent them from entering the purse – someone had 


gone through the purse looking for a match, 5. The purse was not locked.




2.  Reasonable expectation of privacy exists even where others have been 



granted access to the areas or items in question 




Mancusi v. Deforte: one room office in a union office, where 




business documents are seized from file cabinets in the office.  




Other people work in the office, and other people in the office 




have access to the file cabinet and the office overall. Nonetheless, 




the D has personal files in there.  Government searches and seizes 




the files, and then wants to admit them.



3. The law does not create reasonable expectations of privacy where the 



subjective expectation of privacy does not otherwise exist




Ex: Trespass Laws:





Oliver: police trespass onto private property to search for 





drugs in fields.  The Court says that even though they were 





on the property unlawfully, the 4th Amd. only protects 





reasonable expectations of privacy.


b. NO Reasonable expectations of privacy in:



1. 3rd parties belongings




United States v. Payner:: D had offshore bank holdings in the 




Bahamas.  President of the bank comes to US to do business, and 




gov’t believes he is carrying files that implicate the D in the case, 




Payner, as having an offshore bank account.  Gov’t hires a private 




detective (all 4th Amendment rules apply to the independent 




contractor employed by the government).  The gov’t then gets into 




D’s hotel room and gets the documents.  During the standing 




hearing, the gov’t admits that they knew that so long as they didn’t 




break into the suspects residence, but broke into 
the 3rd parties 




residence and took files that belonged to the bank, not the suspect, 




the suspect couldn’t object to those methods. (note: it was the 




president of the banks suitcase, not the D’s)



2. Prison cells Hudson v. Palmer


3. Paint on your car when it is parked in public



4. things exposed to public view( if the police can see inside your home 



from a public place, police use what is seen to obtain probable cause to 



obtain a search warrant




a. theory is that reasonable expectations of privacy are not invaded 




if police can easily see what is going on from a public place




b. entry w/o a warrant would still require exigent circumstances




c. if police can only see by snooping around the outside of the 




home, standing on a trashcan, looking through a crack the window, 



then this would invade reasonable expectations privacy





Minnesota v. Carter: police get a tip from an informant.  





Police observe the home from a distance and see cocaine 





being packaged.  Men leave the home, police pull them 





over.  They get a warrant later and the home is searched 





where drugs are found.



5. open fields



6. Abandoned property




a. No reasonable expectation of privacy in trash left for pick up 





Greenwood: city had an ordinance criminalizing 






rummaging through trash.  The P’s claim that the ordinance 




indicates that D’s have a reasonable expectation of privacy 





in their trash giving them standing to object.  Greenwood: 





no reasonable expectation of privacy in trash and thus no 





standing to object.  The court holds, pursuant to Oliver, that 




just because an act is illegal doesn’t mean that there is a 





reasonable expectation of privacy in the area or items 





protected by the ordinance.  Here, because the trash was 





abandoned and b/c the laws don’t mean anything, the court 





holds that there is no reasonable expectation of privacy in 





trash left out for pick up on the street. 




b. State laws cannot be less restrictive than federal law( e.g. 




states cannot confer more rights





People v. Krivda (1971): local ordinance criminalized 





rummaging through trash cans.  The CA Supreme Court 





holds that there was a reasonable expectation of privacy.  





This is overruled by Greenwood( states can make laws 





more restrictive not less.



c. What constitutes abandoned property 





1. Even where you expect your bags to be handled, that 





does not necessarily mean that you expect your property to 





be handled by police officers in an exploratory manner






Bond v. United States (2000): police are on the bus 






at the border.  The officer on his way out squeezes 






the luggage in the overhead compartment and 






opens the bag and finds drugs.  Did the police have 






a right to feel the bags? The majority holds that a 






bus passenger clearly expects his bags to be 







handled, but not that other passengers or employees 






will feel the bag in an exploratory manner as the 






officers did



7. the telephone numbers you dial



8. things you tell friends 



9. bank records

c. Houseguests 



1. Most social guests have standing



2. Commercial guests do not 


d. no standing to the extent that a private party has already searched your property



1. Police can engage in an investigation to the same extent that the private 



party has already seen/exposed to public view w/o implicating 4th 




a. this is b/c the 4th amendment doesn’t apply to private parties



Jacobson: damaged package arrives at fedex, and the employees notice 



that white powder is leaking out of plastic bags wrapped inside the tubes.  



They call the cops and are given a description observed by the parties who 


opened the package.  The people that opened the package then repackaged 


it. Armed with probable cause based on the third parties statements, the 



cops re opened the package.  The court held that the package as it existed 



when the police unwrapped it was packaged by 3rd parties, not the party 



claiming injury.  Because the 4th amendment doesn’t protect against 



private intrusions, there is only standing to your privacy where it was your 


wrapping, but it was a 3rd parties wrapping and there is no standing 


e. Courts hold a “standing hearing” D testifies to his ownership of the seized 

items and/or their expectations of privacy in the areas searched



1. testimony given at a standing hearing is not admissible at trial 





a. this is because the exercise of a constitutional right (here: the 



right to be free from unreasonable searches and seizures under the 




4th) cannot be used to your detriment (here: self incrimination if 




used at the later trial)



2. EXCEPTION: inconsistent testimony




Q: do we always hold standing hearings?

EXCLUSIONARY RULE

1. General Rule: any property seized unconstitutionally is inadmissible 


a. The government was not supposed to have the evidence to begin with, returning 
the property puts things back at the status quo


b. Rationales:



1. Judicial Integrity: if judges and courts allow evidence obtained 




unconstitutionally, then the court is a participant in unconstitutional 



conduct




a. Post- Mapp this justification is rarely used because Mapp 




reduced its importance significantly 



2. Deterrent Effect: the purpose of the exclusionary rule is to deter police 



officers from violating constitutional rights to obtain evidence 




a. This becomes the dominant argument after Mapp b/c the 





majority opinion there relies heavily on this argument and very 




lightly on judicial integrity





1. Goldman calls this “the big mistake of Mapp”




b. Disincentive: Goldman says that the theory is not really 





deterrence, but rather that the exclusionary rule provides no 




incentive for police to obtain evidence unconstitutionally 

2. Exception to the Exclusionary Rule: Taint


a. Blackie Toy Doctrine/Fruit of the Poisonous Tree: evidence discovered or 
gathered with the aid of information obtained illegally/unconstitutionally is 
inadmissible 



1. But for the unconstitutionally obtained evidence, the police would not 



have found the other evidence




a. a little bit of attenuation is okay



2. Rationale: the exclusionary rule and 4th amd. would not mean much if 



the only things suppressed were those taken directly from the suspect 



subject to unconstitutional tactics (e.g. beating someone to tell you where 



stolen goods are and then being able to keep the goods)




Wong Sun v. United States: Police see Hom Way and arrest him, 




they discover heroin and ask where he got it.  He says he gets it 




from Blackie Toy.  Police go to Blackie Toy, with the only 





with the police.  Police find no heroin, they question Blackie Toy 




and he tells them that Yee is selling heroin.  Blackie Toy is 





released after making an unsigned confession that he is part of the 




heroin trade.  Police go to Yee, arrest him and search his home 




pursuant to information from Blackie Toy.  Yee says he gets heroin 



from Blackie Toy and Wong Sun.
  





FOPT Holding: evidence against Blackie Toy and Yee 





were both excluded because both confessions were 






obtained as the result of Blackie Toy’s arrest w/o probable 





cause (not probable cause because the statement of an 





arrested suspect is not sufficient probable cause w/o more 





to corroborate)




Taylor v. Alabama: D is arrested w/o probable cause.  Six hours 




after the arrest and while at the station D confesses.  D moves to 




suppress the evidence as FOPT, and the government argues that 




before D confessed he was Mirandized, an arrest warrant was filed, 



he was fingerprinted, and able to talk to his girlfriend and another 




friend, all of which taken together are sufficient to break the chain 




of causation from the illegal arrest. The Court holds that these 




events are not sufficiently attenuated to break the chain of 





causation leading from the illegal arrest.  “The fact that the police 




did not physically abuse petitioner, or that the confession they 




obtained may have been voluntary for purposes of the 5th Amd. 




does not cure the illegality of the initial arrest.  


2. FOPT EXCEPTIONS



a. Wong Sun Doctrine/Free Will: even though unconstitutionally obtained 



evidence was the but for cause of the evidence obtained, a person’s free 



will in offering evidence (confession/testimony) breaks the chain of causation 




i. Defendant breaks chain of causation 





Wong Sun v. U.S.:  After questioning Yee, Police go to 





Wong Sun, and find no heroin.  He is questioned and 





released.  The difference b/w Blackie and Wong is that 





Wong Sun did not confess during interrogation and went 





home, but the next morning Wong Sun confessed his 





involvement by going to the police station voluntarily






Free Will Holding: Wong Sun’s decision, not while 






in police custody, to voluntarily return to the police 






station and confess was not legally caused by the 






unconstitutional arrest of Blackie Toy because his 






voluntary, free will decision broke the chain of causation.




ii. Witness breaks chain of causation





United States v. Ceccolini: Police go into a flower shop and 




while the clerk is out of the room, the police see an 






envelope and opens it and finds betting slips (this is a 





search and covered by the 4th Amd.).  This gave police idea 




that this store was a front for gambling. Some months go by 




and the police get led to a potential witness.  Almost a year 





goes by and a grand jury is convened and the witness the 





police found testifies about the betting aspects of the shop.  





The court allows that evidence in.






Holding: Even though this looks like FOPT direct 






causation, the court tells us this is Wong Sun.  The 






witness testified of his own free will against the 






defendant, and this is the free will that mattered.




( This means FOPT rule after Ceccolini (arguably applies to the 




suppression of objects (drugs, guns, money, etc) obtained 





unconstitutionally as the FOPT, but it may not apply to testimony 




of witnesses called to court because they come to court as part of 




their own free will or confessions of D’s given w/ sufficient attenuation



b. Inevitable Discovery Doctrine




i. The police would have come across the evidence inevitably even 




if constitutional rights weren’t violated





e.g. the evidence is discovered by FOPT but the police 





would have come across the evidence eventually anyways 





w/o the FOPT




ii. if cops were on the verge of discovering the evidence through 




alternative police techniques, then it is not tainted by the poisonous tree.





Nix v. Williams (1984): The police got an unconst. 






confession that led to them to a body which they offered 





into evidence.  Here, the police had a system for searching 





areas while looking for bodies, and based on their system, 





they were a short period of time away from discovering the 





body.  Thus the Court says that the evidence should not be 





excluded because using the proper police search already 





employed they would have found the body.



iii. Gov’t burden to show inevitable discovery by preponderance


c. Independent Source Rule: 




i. Two paths lead to the evidence: one path is tainted as fruit of the 




poisonous tree (illegally obtained evidence); the other path is 




legitimate.  The evidence will not be excluded because there exists 




a legitimate, independent source.




ii. Particularly relevant where Cops have probable cause to get a 




warrant, but conduct an illegal search instead.  They have an 




independent source.

Exclusionary Rule Limitations


1. Balancing Test: Deterrent effect and its amount (disincentive) vs. actual harm 

to the judicial system (how much valuable evidence lost) 



a. Majority in Mapp and Calandra make light of the judicial integrity 



argument so that courts would be discouraged from raising the argument 



in the future



b. Primary focus becomes deterrence: will excluding in a case really deter 



police from engaging in unconstitutional behavior?


2. Exclusionary Rule DOES NOT apply to:



a. Grand jury proceedings: although exclusion might provide some 




additional police deterrent, on balance it is not sufficient to justify the 



harm the judicial system incurs by the evidence’s exclusion 




United States v. Calandra: D objected to grand jury indictment b/c 




the evidence presented before the grand jury was seized 





unconstitutionally.  The Court says that because the evidence could 



not be used at the D’s trial, there would be no real deterrent effect 




created beyond what already exists by excluding the evidence from 



the grand jury proceedings.  In balancing, the Court says that the 




ER is expensive b/c it keeps the government from using reliable, 




important and admissible evidence and there must be a real 





deterrence effect in order to exclude the evidence. 



b. Deportation proceedings (all quasi criminal?)




I.N.S. v. Lopez-Mendoza (1984):  Although the 4th Amd. ban on 




unreasonable searches and seizures applies, the exclusionary rule 




does not.  Court says there are other remedies available and on 




balance, the social costs of allowing an illegal immigrant to 




continue breaking the law outweighs the benefits of deterrence.



c. Evidence used for impeachment purposes




i. Unconstitutionally obtained evidence, not being offered 





substantively, but being offered to show that the witness is not credible





1. Evidence unconst. obtained in a previous case can be 





used to impeach D in a current case  (Q: must it be suppressed?)





Walder v. United States (1954): D is charged w/ possession of 




heroin, and D gets on the stand and denies ever possessing or 




selling heroin.  In a prior case, D was arrested for possession of 




heroin and the drugs were suppressed b/c they were unconst. 




seized.  When D said in the current case that he has never had 




heroin, the prosecution offered the evidence suppressed in the prior 



case in order to impeach his credibility by contradiction.  





2. Evidence seized via unconst. search and seizure in the 





instant case can be used to impeach, regardless of whether 





the statement is made by D on direct or cross






United States v. Havens (1980): Havens and a 






friend smuggle cocaine into the US by sewing the 






drug into the pocket of their shirts. Customs inspect 






his coat and realize that there are drugs sewn into 






the lining.  They then search Havens suitcase and 






find t-shirts w/ holes that match the swatches on the 






inside of the jacket.  Once Havens was in the US 






and the case was brought, the 4th Amendment 






applies and the contents of the search and seizure 






were suppressed against Havens.  Havens friend 






testifies against Havens.  Havens takes the stand 






and denies any connection to the cocaine and 






prosecution uses the t-shirts to impeach.





3. Statements taken in violation of Miranda admissible to 





impeach when D testifies in a manner inconsistent with 





previous non-Mirandized statements Harris v. New York: 





a. this is because Miranda rights are viewed as 






weaker than other constitutional rights 





4. Statements taken following a proper Miranda warning 





can be used to impeach




ii. EXCEPTIONS: Evidence that cannot be used to impeach





1. Testimony obtained by lawful coercion






a. Immunity: you cannot be prosecuted for statementsmade







New Jersey v. Portash (1979): Portash is a 







mayor and is called to testify before a grand 







jury regarding some corruption issues.  He 







takes the 5th and the government grants him 







immunity in order to coerce his testimony.  







He then testifies with the immunity.  In a 







later hearing he testifies inconsistently with 







the immunized grand jury testimony.  The 







Court says that coerced statements are the 







heart and soul of the 5th Amd., and the court 







will not allow coerced statements to be used 







under any circumstances.





2.  D’s unconst. obtained statements cannot be used to impeach 




one of D’s witnesses 






James v. Illinois (1990): The defendant’s prior 






confession is suppressed.  Defendant doesn’t take the 





stand, but he calls someone else to the stand and they 





testify inconsistently with his suppressed confession.  





Prosecution wants to impeach the witness w/ defendant’s 





prior confession, but court says no.

SEARCH WARRANTS


1. General Rule: where there is a reasonable expectation of privacy, must have a warrant 



a. Warrant can be issued to search for any evidence of criminality




Warden v. Hayden (1967): overruled the “mere evidence rule” which 



stated that warrants could only be obtained for contraband, fruit of a 



crime, or an instrumentality of a crime.  In Warden, police entered via 



exigent circumstances to find suspect of a just committed robbery.  



Police discovered and seized guns, money and the clothes D was wearing 



when the robbery was committed.  Under mere evidence, the clothes 



would not have been the proper subject of a search, but Warden holds 



that officers can search for any evidence of criminality regardless of 



what the evidence might be



b. Private papers: warrants can be issued to search for private papers




Andresen: private papers are not protected because this does not 




implicate the 5th Amd.  5th is only implicated where the government 



compels self-incrimination, but the gov’t did not compel writing of the 



words in the seized papers 


2. Warrant Requirements



a. General Rule: Must be Probable Cause to Issue a Warrant( The test is not 


was there probable cause because the judge issued the warrant, it is was the 


evidence presented to the judge sufficient to issue the warrant 




i. Aguilar/Spinelli Two-Part Test – Police must show the judge 




information on: 





1. Veracity: why the informant was trustworthy






a. Generally informants are NOT considered trustworthy





2. Basis of Knowledge: why the informant should be believed in 




THIS case






b. Is there a basis/factual information that justifies warrant





United States v. Ventresca (1965): police get a tip saying 





suspects are making illegal alcohol.  Police officers based on this 




tip start investigating to see if there is validity to the tip.  Police 




go and watch the suspects, and they hear noises of a distillery, 




smell odor of mashed yeast, and they see delivery of sugar.  




They take their observations and the tip to a judge, and the judge 




issues a warrant.  Under A/S test, these are the types of factual 




tips needed to satisfy probable cause




ii. Gates Rule – Totality of the Circumstances 





1. Where the magistrate makes a reasonable, common sense 




evaluation on the totality of the circumstances, the issuance of 




the warrant will not be thrown out






a. the court is not going to analyze the magistrates 





decision too carefully






b. this allows the use of anonymous tips to put structure 





and meaning to other evidence, ultimately giving rise to 





probable cause







i. under A/S anonymous tipsters could not be 






used






c. where the warrant comes close there is no need for a 





good faith exception because coming close is good enough





IL v. Gates (1983): suburban family deals pot.  Anonymous 




tipster tells police that they have a lot of pot in their basement, 




and the family gets the drugs by having one spouse drive to FL 




and the other drives, they get pot from the source, one drives 




back and another flies back.  But the tip was anonymous, and 




prior to Gates these could NOT be the basis for a warrant 





because w/o a name there is no verification of the truthfulness of 




their statement.  Police start watching the Gates’, and this not 




exactly as described in the letter but close (e.g. they drive back 




together).  Police write this all up in a warrant, get a warrant, and 




find drugs.  The Court upholds the warrant b/c even though the 




tip was a little bit off, it was close enough and it provided 





structure to the activities observed.



b. General warrants are prohibited – warrants must contain “specificity and 


particularity of the items to be seized and the areas to be searched”




i. Contraband requires less specificity than all other items



c. Issuing Magistrate must be neutral and detached:




i. Three circumstances where the court has held magistrate not neutral 



and detached





1. Attorney General Authorizes Warrant





2. Magistrate that is paid per warrant





3. Magistrate becomes an investigator








Lo-Ji Sales (1979): Cops get warrant for two videos, and 





the magistrate and cops go to the store and seize every 





obscene item in the store.  This got worse because 






customers were deterred from entering the store because 





the police were inside. Magistrate’s activities in 






accompanying the search, expanding the search, and 





being there to identify what could be seized beyond the 





warrant became an investigator






Heller: cops tell judge about an obscene movie at a 






theater and judge asks for a copy to view it.  The judge, 





based on the description, cannot determine if it’s 






obscene.  B/c it cannot be seized because there is only 





one copy, he paid and watched and film and signed the 





warrant. USSC holding: did not cross the line to become 





an investigator, it was a reasonably practical way of 






making a determination of whether the officer’s 






deceptions was describing a film which could be seized




d. Police can obtain warrants to search 3rd parties (not the suspect) for 



evidence of criminality





i. applies to witnesses and 3rd parties





Zurcher v. Stanford Daily (1978): students assault police officers 




and the Stanford Daily has some pictures of the days events.  




The Court holds that the police can get a warrant to force 3rd 




parties to give up information relevant to a criminal 






investigation.  Even though the newspaper was a 1st Amd. 





organization, this does not change the rule and the government is 




allowed obtain a warrant.




e. Warrants reach materials protected by the 1st Amendment PJ 




Video/Zurcher


3. EXCEPTIONS: Less Than Probable Cause Warrants



a. Camara Warrants: Warrant for regulatory/administrative purposes based on 


generalized public safety issues/information




i. Still requires magistrate signature




ii. Because administrative/regulatory needs are based on 
generalized 



concerns that cannot be traced to specific, identifiable problems, P/C is 



not required




iii. P/C Warrant: something is going on in THIS 
house, NOW




iv. Camara Warrant: this KIND of building, in this KIND of 




neighborhood generally suffers from this KIND of defect




v. If the occupant asks for a warrant, the gov’t must produce one 





Camara v. San Francisco (1967):  city housing inspectors come 




by an apartment to conduct an inspection.  Camara didn’t want 




the inspectors to come in and wanted a reason for the inspection.  




The Court holds that if an occupant wants a warrant, the gov’t 




hast to produce one.  However, these warrants require less than 




probable cause be cause it would be impossible to get probable 




cause to enter every apartment to see if they are in good 





condition for generalized public safety concerns.



b.  TLO/Special Needs – No Warrant Required




i. Reasonable suspicion + special needs: too cumbersome to obtain a 



warrant,








1. Individualized Reasonable Suspicion:  Specific problem with 




a specific student (Reasonable suspicion) + school context 





(special needs) = search w/o a warrant 






a. Full probable cause is not required because dealing 





with young children in schools gives rise to a special 





need to police/protect  







NJ v. TLO (1985): TLO is caught smoking the 






bathroom and the principal searches her purse.  






In the purse he finds cigarettes, rolling papers, 






weed, etc.  Court holds that the search w/o a 






warrant was valid and all that is needed to justify 






the search is reasonable suspicion not probable 






cause.








2009 Case: 13 yr old is found in possession of 






pills and she identifies D as being the girl who 






provided her with the pills.  The vice principal 






takes the girl suspected of dealing pills and strip 






searches her.  The Court says that this is not 






TLO and it crossed the line






b. Nature of certain jobs create a special need







Nat’l Treasury v. Von Raab (1989): customs 






agents were subject to drug testing if their duties 






involved: 1) interaction w/ drugs; 2) carrying 






firearms; 3) handling classified materials, when 






they applied for a promotion or a new job.  







Although there has never been one incident 







involving drug problems w/ customs agents on 






the job due, the Court says:








1. we don’t need empirical data 








2. if they are drug users that means they 







are less likely to enforce the rules b/c 







they are sympathetic to drug users








3. Because the customs agents carry a 







gun and its interdicting crime, this is 








enough to satisfy the special needs 








requirement of TLO





2. General Reasonable Suspicion: Frequent problem confirmed 




by empirical data giving rise to 
reasonable suspicion 






Skinner v. Railway (1989): Correlation between 






railroad accidents and drug use.  After accidents, railroads 





require employee drug tests for those involved in the 





accident. If an employee doesn’t want to give a blood 





test (this is a search), is the failure to comply w/ waiving 





4th amendment right potentially gets you fired.  The 






Court says that this does not violate the 4th because 






public safety/special needs based on studies showing 





after accidents the cause is sometimes the drug/alkie use 





of employee.  This happens generally enough that it 






causes a reasonable suspicion on all employees, not 






specific probable cause on an individual employee.  





3. Nexus between the problem and the search






i. Falls outside the line of cases requiring a special need 





or empirical data







Chandler (1997): to run for office in Georgia 






you had to submit to a drug test.  Court says 







there must be a history of candidates abusing 






drugs and public safety must be at issue.  







Candidates often don’t do their jobs well, so this 






is not a sufficient justification, you need a nexus 






b/w the problem and the search.





4. Combination Special Needs/Empirical Data






Vernonia School (1995): In response to a developing 





drug problem, the school requires all students 






participating in athletic programs to submit to drug tests.  





The Court upholds the requirement using several factors:







1. Voluntary to play sports







2. Athletes are school leaders







3. Empirical data showing athletes are more 







likely to be injured if under the influence of 







drugs







4. Fewer privacy interests because they are 







already in showers and locker rooms, so asking 






for a urine sample isn’t very invasive






Earls (2002):drug testing in school for any 







extracurricular activities, not only sports but anything.






1. No empirical data of drug problem in school but not 





demanded by plurality – revives Von Raab proposition 





that you don’t need empirical data






2.  Expectations of privacy: the privacy interests 
from 





Vernonia are not applicable here






3. Injury: chess players aren’t going to be injuring 






themselves while playing because of drug use






Even though none of the Vernonia factors apply well to 





this case, the plurality says that the Vernonia factors 





were not the reasons the case was decided the way it 





was, rather they say that Vernonia stood for the 






proposition that it was okay to test kids for drugs and 





that the factors involved were happenstance







 Breyer concurrence: schools have a custodial 






responsibility and they shouldn’t be under a 







microscope if they decide to drug test he sees 






the drug testing, as a question of consent




iii. Less than P/C warrants cannot be used for criminal investigation





Ferguson v. City of Charlton (2001): state of SC, doctors would 




ask for a urine sample as a routine matter when women came and 




if they suspected were using cocaine then they tested the urine 




for it.  When cocaine was found, the women were referred for 




treatment.  If they didn’t do treatment, then they were directed to 




the police for criminal prosecution.  10 women were arrested 




after testing positive for cocaine.  This is not a Camara/TLO 




warrant because those were administrative or for public health 




safety, here, even though it is unclear that prosecutions will 




occur, the turning over to the police violated the 4th.

EXECUTING THE WARRANT

1. Reasonable Mistake Doctrine


a. If a warrant for the location was reasonably issued and the police reasonably relied on 

the warrant and are reasonable about executing the warrant, then evidence should not be 
excluded



1. The test under the 4th Amd. is reasonableness 




Maryland v. Garrison (1987): police got a warrant to search a 3rd 




floor of the apt building which was supposed to be the apt of the 




suspect.  The police start searching and find heroin, but it turns 




out to be in the apt of another, not the suspect, because there are 




actually two apartments on the 3rd floor, not one.  Court says that 




even though the officers were wrong, they were reasonable in 




their execution of the warrant.

2. Good Faith Reliance on Laws: cannot expect police officers to predict which laws are going to be declared unconstitutional


a. the purpose of the exclusionary rule is to deter police, not the legislature


EXCEPTION: law is so obviously unconstitutional that 
no reasonable officer 

would have relied up on it (e.g.: facial racial classification, but no administrative 

statutes authorizing warrantless searches, see Krull)



Michigan v. DeFilippo (1979): state law gave police the 
right to arrest 



people that refused to identify themselves when confronted on suspicion 



of criminal activity. These state statutes were held by the USSC to be 



unconst.  D is arrested and searched while the unconst. law in MI was on 



the books and was not yet declared unconst.  But later, that statute (after 



the arrest) was declared unconst.  Thus the crime he was arrested under 



no longer existed. (if the arrest happened after it was declared uncsont. it 



would have been excluded).  Court says that evidence obtained from the 



arrest is not excluded.



IL v. Krull (1987): Respondents, operators of a wrecking yard, were 



arrested and charged with various criminal violations of the state's motor 



vehicle statutes after a police detective discovered that several vehicles in 



the wrecking yard were stolen.. The Court held that the evidence obtained 



was subject to the good-faith exception to the exclusionary rule because 



the detective relied, in objective good faith, on the statute which appeared 



to legitimately allow a warrantless administrative search of respondents' 



business. The court noted that the statute was not clearly unconstitutional, 



and therefore, the detective was not expected to question the judgment of 



the legislature that passed the law.

3. Good Faith Reliance on the Magistrates Warrant






a. where a warrant does not satisfy probable cause, the evidence is not excluded 

where the warrant is executed and followed by the police in good faith



1. Purpose of exclusionary rule is to deter police, not judges/magistrates


b. EXCEPTIONS



1. Magistrate is not neutral/detached



2. Warrant is so devoid of probable that the magistrate have not issued it,  



and a reasonable police officer could not have reasonably relied on it



3. Officers misled the magistrate ( only situation where you can examine 



the subjective belief of the individual police officer 




a. challenged using a Motion to Traverse





1. lawyers can offer evidence that the officers misrepresented the 




information they had in affidavits used to get the warrants





2. usually warrants are challenged facially, but here the warrants 




are facially valid but were based on lies




b. Foundational Requirements to bring a MTT 






1. D must point out the parts of the motion that they claim to be false





2. D must provide a statement of supporting reasons – explanation 




of why D thinks this portion is wrong and that witnesses will 




testify to that portion





3. Police deliberately lied or acted with reckless disregard





4. The challenged portion was needed in order to provide 





appropriate cause: if cause exists w/o the challenged portion then 




motion to traverse denied



4. Warrant was not properly served by the officers (e.g. officers waited 



so long to serve the warrant that probable cause dissipated 

4. Good Faith Reliance on Administrative Error


Arizona v. Evans:  Police arrested a suspect after running a warrant check on his 
license 
plate.  Based on warrant they pull him over and search.  However, it turns out that the 
warrant had been recalled but that court clerk didn’t delete the warrant thus it stayed on 
files as valid.  Court says that the clerk made mistake not the police, police relied in good 
faith on the fact that the warrant had still been in 
existence and this would not deter 
the cops. Exclusionary rule only applies to 
deter police

5. Negligent Police Error is Good Faith


a. only reckless or intentional police error


b. First time that court held that negligence (e.g. unreasonable mistake) by the 
police 
officer doesn’t violate the constitution and justify exclusion



Herring:  Court under the same facts as Evans EXCEPT the mistake was 



police not a clerk (exactly the scenario in Evans that
 wouldn’t have good 



faith applicable).  Court says that it didn’t 
matter, the officers that made 



the arrest were acting in good faith thus it didn’t matter that the mistake 



was police or not.

6.  There must be a nexus between the item seized and criminality


a. the nexus must exist before the item is seized


Stanley v. GA (1969): while executing a search w/o a warrant, police find a 
canister which contains a film inside. The canister indicates that the film might be 
obscene.  The police take the film and play it. Because the police needed a nexus 

between criminality and the film before it was seized, the question becomes “before they 
opened the canister and played the video, did the police know it would be obscene.”  The 
Court says there was no nexus and even if there was a warrant was needed to play it

7. 3rd parties and executing a warrant


a. the police may not bring a 3rd party to execute the warrant unless the 3rd party is 
an aid to executing the warrant 


b. to be awarded damages in a Bivens suit for bringing 3rd parties, the officers must know 
at the time the search was executed that it was unconstitutional



1. good faith error standard: not going to penalize officers for picking the losing 


side


Wilson v. Layne: a Bivens action was brought by homeowners against the police 
department for brining the media with them when they executed a search warrant.  
The homeowners file an action.  Did this violate the 4th amendment? The Court held that 

it is a violation of the 4th to bring members of the media or a 3rd party into the home 
during execution of the warrant when the 3rd party is not an aid to executing the warrant.  
However, damages against the police officers were not justified because it was 
reasonable for the officers to conclude, based on judicial precedent at the time, that their 
actions were constitutional/reasonable. 

SEARCH W/O A WARRANT

1. Search Incident to Lawful Arrest-“Chimel Searches”


a. Lawful Arrest means:



1. Lawful arrest 



2. Custodial arrest: person is taken into custody but not formally arrested




a. Once a person is taken into custody the presumption of danger arises




b. If jx says that a crime is punishable by prison time or custodial 




arrest and release, then the arrest is valid for a Chimel Search


b. Unlawful Arrest



1. Police cannot enter a home to arrest a felon w/o a warrant




a. any evidence discovered while in the home is excluded via FOPT




b. only deals with discoveries made inside the home




c. Exception: discovery made outside the home, even if the arrest was unlawful, 

exclusionary rule doesn’t apply



1. only applies where police have probable cause to arrest, but no warrant




Harris:  police have probable cause for arrest but they don’t get a 




warrant.  They knock and announce, read Miranda and arrest.  He 




confesses in the house and later at the station.  Court says that: 1) 




police still needed a warrant to make it a constitutionally valid 




entry or arrest, thus the stuff said in the house is excluded; 2) 




discoveries made outside the home are admissible b/c police do not 



need to assert arrest again once outside.  This is because in public 




or in police station you can arrest someone w/o a warrant when 




there is probable cause, its only when you have to enter somewhere 



that you may need a warrant 

2. Search of Residence Incident to Lawful Arrest


a. In every arrest, officers can:



1. Search the person’s body (Q: closed containers? If yes, only those on the 


persons body?)



2. Search the person’s immediate surroundings ( “wingspan rule”: how 



far can the person reach to grab a weapon or destroy evidence


b. Chimel searches must occur at the time of the arrest


c. Chimel creates a golden time during arrest


d. Once D is restrained or taken outside, officers cannot return to continue searching


e. Chimel searches do not require a basis for why the officer feared safety or the 

destruction of evidence, the arrest alone is sufficient to justify search incident to 

lawful arrest


3. Sweep Search of House Incident to Lawful Arrest


a. During an arrest, if police fear that there are others in the home, police are 

allowed to search rooms to make sure people are not there



1. Police can open closets, not drawers ( can only look where people could be


b. Searching adjacent rooms does not require articulable suspicion on police’s part


c. Reasonable, articulable suspicion is needed once the search expands to areas 

making it less likely the police will be surprised by a person jumping out at them



1. Back room vs. adjacent room

4. Search of Person Who Was Just in a Automobile Incident to Lawful Arrest


1. person’s body: police are allowed to engage in an intensive field search, 

including of closed containers



2. not technically called a Chimel search, but Robinson/Gustafson (ask)




Robinson: police dug around D’s pockets and found a cigarette box 



containing heroin.  The Court says this type of field search incident 



to lawful arrest in the automobile context is okay. 

5. Search of Automobile When the Person Inside Was Just Lawfully Arrested


a. Applying Chimel to automobiles is difficult because generally the person is 
arrested before the car is searched 



1. Contemporaneous time/place requirement is not applicable to automobiles in 


the same way it is to residences


b. Gant Rule/Current Test 



1. Police can search incident to lawful arrest when it is reasonable to 



believe that evidence incident to the offense of the arrest is in the car




a. Does this mean reasonable suspicion: at a minimum, officer 




can go back in and search if its reasonable 



b. officer needs at least reasonable suspicion that evidence connected to 



the crime for which the D was arrested in the car after he is secure



Thorton: D is pulled over for issues with his registration and tags.  He gets 


out of the car before he realizes that police are after him.  He sees the 



police, and they pat him down and find drugs which they obtain by 



reaching into his jacket.  They then search his car.  The plurality upholds 



this search.  Majority says that the police are presumptively in danger so 



long as the suspect is on the scene.  Concurrences say reasonable 




suspicion that evidence relation to the arrest is in the car. Scalia’s 




concurrence here is essentially adopted by the majority in Gant.


c. Belton Rule: anything in the passenger compartment of an automobile is reachable by 
anyone in the automobile no matter where they were seated at the time of the arrest



1. ONLY applied to the factual circumstances of Belton




a. Where the police cannot reasonably secure safety




b. Rare case of subjective belief of the officer



2. Does not justify police being intentionally lax on security to artificially 



create circumstances that justify going into the car



3. Closed containers can be opened



4. Trunk is usually not within the wingspan




Belton: one officers pulls over a car w/ four guys inside.  They are 




arrested and placed on a curb.  Officer searches the car, and the 




backseat has a jacket with a zippered pocket.  The police search the 



zippered pocket and finds drugs inside.  The court says this was 




reasonable even though the Ds were out of the car and out of the 




reach of the car.


d. The Gant/Belton Rules apply to Recent Occupants


1. Person must have been an occupant of the care at the time they 




were arrested, otherwise the car cannot be searched

6. Lawyers are not allowed to delve into the real reasons D was stopped ( any lawful explanation given by the police is sufficient, subjective police behavior is 
irrelevant 


Whren: police are following a car with an interest in searching it.  Car violates 

traffic laws by 36 in a 35.  Police order out the driver, and they see a baggie of drugs 
hanging out of the drivers seat, and seize it under Plainview.  They then search the car.  
The Court upholds this because Ds are limited to the lawful explanations offered by 
police for why they got pulled over.  Even though a 
reasonable officer may not have 
pulled Ds over the for the same offense, raising that argument comes too close to 
examining subjective police conduct


a. EXCEPTIONS: 



1. Racially impermissible purpose 




a. defense can present evidence to support this





1. “driving while black”



2. Non-Probable Cause Searches 




a. PC stop = e.g. you saw someone run a red light




b. inventory search is not a search based on probable cause



3. Even if there a PC stop, particular harm is inflicted on the suspect 




a. Tennessee v. Garner: when can police use force to stop a fleeing 



suspect?




b. The method by which someone is stopped is as important as the reason 



for the stop, and the methods can be unreasonable





1. Thus you can only shoot a fleeing suspect where reasonable 




(armed violent felon, criminal history of danger, not a pickpocket)

7. Inventory Searches w/o Incident to Lawful Arrest are OK 


a. Police can conduct inventory searches if they are conducted pursuant to regular, 
standardized police procedures 



1. eliminated by some states



2. D can question whether the police had procedures and whether the procedure 


were actually followed



Colorado v. Bertine: D is caught for a Dui.  Before police impound the car 


and tow it away, and immediately after the arrest, the police conduct an 



inventory search of the car.  The police officers search the glove 




compartment and a backpack and find drugs, cash, weapon.  Purpose of 



the inventory search is to avoid theft and cover their own butt if someone 



claims that property was stolen from their car during impounding. Is this a 



4th amendment search requiring the same level of suspicion as the 




administrative 
searches in Camara?




1. Holding: Yes 





A. Plurality opinion( 5 votes agree that the search must be 




pursuant to regular, standardized procedures 

DETENTION

1. Terry Stops( must know by name


a. what is a “Terry stop”: it’s a stop and frisk



1. originally the Terry stop was limited to the facts of that case, however 



that has slowly been chipped away at



2. justified as “limited instrusions designed to protect the officers safety”


b police officer must have reasonable, articulable suspicion( probable cause is NOT 
required



1. Reasonable suspicion of criminality justifies the stop



2. Reasonable suspicion that they are armed justifies the pat down



3. Reasonable suspicion of contraband on patdown justifies seizing




a. officer cannot go inside the clothes to remove the object unless, 




based on the officers experience, he has reasonable suspicion to 




believe is contraband 



Terry v. Ohio (1968): Cleveland police detective for 39 years.  He sees 



Terry and two other men engaged in suspicious behavior.  From about 300 


feet away, officer sees the men looking in windows of a jewelry and 



walking back and forth repeatedly, seeming to the cop like they were 



planning to commit a robbery.  Officer suspected there was criminal 



behavior because “during this time in Ohio, the presence of black and 



white men together strongly implied criminal activity.”  Officer 




approaches the men to see what is going on, and he asks them to identify 



themselves.  He then pats them down, only the exterior, and feels a bulge 



and pulls out a gun.  Did the officer have a right to stop and search w/o a 



warrant? Yes—here an experienced officer, outnumbered, posses 




reasonable articulable suspicion based on his experience and behavior of 



the accused, he attempts to question them first and then finally when they 



don’t comply he pats down. 


c. Terry stop where D remains in a parked car



1. When the D is in the car, the officer cannot go through the same niceties 


of a pat-down, and the more serious intrusion might be validated




a. Adams is the only time the court has validated this particular 




factual situation under Terry 



Adams v. Williams (1972): police officer gets a tip from a trusted 




informant at 2:15 a.m. (note: courts tend to view informants on the theory 



of how reliable the informant is).  The informant tells the officer that the 



guy is in a parked car with drugs and a gun.  The officers knock on the 



window and say get out, and instead he rolls down the window.  The 



officer then grabs at the D’s waistband where the informant says he had a 



gun, and removes the gun.


d. Reasonable Suspicion ( what constitutes a reasonable suspicion



1. previously used or known informants are usually OK, anonymous 



informants are not




Adams: known informant tip justified the stop




JL: Anonymous informant tells police about a drug deal, that one 




of the men is wearing a plaid shirt and is armed.  The police go 




over, question and patdown and find a gun on the guy with the 




plaid shirt.  The Court throws this out bc the anon tip was not 




enough. It was not like Adams where there was a previously used 




informant or where there was specific information about where the 




gun was



2. suspicion vs. reasonable suspicion




a. Mere suspicion is not enough




b. there must be specific, articulable facts that make the suspicion 




reasonable in the eyes of the court





1. what did the police actually observe





Brown v. Texas (1979): police get to a high drug trafficking 




area and see two men walking away from each other after 





just talking to each other.  Police start questioning them and 




arrest the men for not having ID.  Did the police have 





reasonable suspicion to detain the men and ask questions?  





The court says this was not reasonable suspicion.  Had the 





police seen the men handing off drugs, perhaps it would be 





different.  But instead the police just saw two men walking 





away from each other.  Because mere suspicion is not 





enough, in the absence of specific, articulable facts, the 





Terry stop is not justified.




c. Drug Courier Profile: airport cases found that it wasn’t 





sufficient for reasonable suspicion, but Sokolow said it was



3. where D is in a high crime neighborhood and attempts to evade police 



this is sufficient for reasonable suspicion




a. otherwise innocent conduct in a high crime neighborhood can 




give rise to reasonable suspicion




b. where D attempts to hide himself (run) or hide something 




outside the high crime context, probable cause would be required 




to search 




Wardlow: high drug trafficking/high crime neighborhood and four 




police cars come into the neighborhood.  At the sight of the fourth 




car, Wardlow turns and runs.  W is carrying an opaque bag.  The 




cops stop Wardlow because this occurs in a high drug area, the 




opaque bag, and he ran. The court says that in a high crime 





neighborhood, this behavior gives rise to reasonable suspicion 




even though it would otherwise be deemed innocent.


e. Probable cause needed once the Terry stop becomes an arrest



1. the line between brief detention an arrest can be crossed when the D is 



held for too long



a. at some point in time, not quantified by a particular number of 




second or minutes, the detention exceeds the brevity justifying 




Terry stop reasonable suspicion




b. The court will not put a number of minutes on what justifies a 




reasonable detention: it is a fact specific inquiry




c. if this occurs, police must show that had probable cause to arrest 



before the detention or that they gained probable cause to arrest 




during the detention







Dunaway v. New York (1979):  Police arrest a man w/o probable 




cause, take him into custody, brought him to the police station and 




detained him for interrogation.  Was this a Terry minimal intrusion 



requiring only reasonable suspicion, or was this an arrest requiring 




probable cause?  The court holds that this was an arrest requiring 




probable cause because the police detention went beyond the brief 




period of time that defines detention




United States v. Place (1983): D’s luggage is detained and 





transported between airports so it can have access to drug sniffing 




dogs.  The dogs alert, giving rise to probable cause to search the 




luggage.  Even though drug sniffing dogs are not a search, the 




seizing of the bag under reasonable suspicion exceeded the brief 




detention requirement of Terry because it had to change airports.  




Although some detentions can be longer, the normal brief 





detention is not between 30-90 minutes like occurred here.  Thus 




probable cause was required. 



2. Where the D’s brought the lengthy detention on themselves, the court is 


more likely to uphold it as reasonable 




United states v. Sharpe (1985): police are suspicious of a truck 




and car because the truck trailer is overloaded.  They go to pull 




over the truck and car speeds away.  Under reasonable suspicion of 



criminality, one officer pulls over the truck and one officer pulls 




over the car.  After about 20 minutes, the officers make their 




discoveries. Was the detention brief enough to be justified w/ 




reasonable suspicion or was probable cause needed?  Yes, this is a 




fact specific inquiry and here the cars were stopped far apart, the 




officers had to wait for backup and the car and truck created this 




situation by not cooperating.


f. Terry “reasonable suspicion” can be used to stop automobiles( not limited to 
pedestrians



1. old rule required probable cause (check)




Hensley (1985):  wanted flyer is issued by a police department in 




another city.  They see respondent driving the car and suspect that 




he is the person on the flyer.  They also suspect that the same man 




is wanted for a prior crime in their jx.  The Court held that there 




was no probable cause to stop the car, but that there was a 





reasonable, articulable suspicion to believe it was the guy 





mentioned in the flyer as being wanted for the past crime and this 




justified pulling over the car.





2. where an automobile sotp is made under reasonable suspicion, the 



police can question the D for very brief period of time after reasonable 



suspicion has dissipated (does this apply to pedestrian terry stops too?)




Arizona v. Johnson: car is pulled over under reasonable suspicion.  




Once they ticket, they question passengers which give rise to the 




probable cause to arrest.  Once police done w/ ticketing, the 




reasonable suspicion ended and they were free to go, but the police 



wanted to keep questioning about other activities.  The court holds 




that very brief questioning after a reasonable stop is okay even if 




the constitutional right to detain has dissipated. (b/c this wasn’t a 




social intercourse case, once the reasonable suspicion/PC 





evaporated, D would ordinarily have the right to go)





Is this the same case?: Johnson (2009): officer pulls man 





over and given the D’s appearance the answers to her 





questions, the court concluded that it was reasonable for the 




female officer to not want to turn her back and walk away 





from him until she got a few more answers even though 





this constituted a detention in excess of reasonable 






suspicion b/c the ticket had already been issued.

2.  4th Amendment not implicated by “social intercourse”


a. police can approach and talk to people w/o implicating the 4th amendment where:



1. the people are actually free to leave, and 



2. a reasonable person would have felt free to leave


b. the court determines what constitutes voluntary consent and whether a reasonable 
person would have felt free to leave



1. Factors: was D given back their stuff or did police keep it? Under 



submission of authority ( were the police nice? (this is a hard to prove 



b/c the subject matter of the questioning is almost irrelevant)? Was the D 



told that they could leave? Was the D told that they didn’t have to 




consent? Would the D have realized that they could get their stuff back



c. airport cases:



Mendenhall (1980): DEA agents see D at the airport, and she appears 



nervous.  They approach her and she appears more nervous, but nothing 



gives them probable cause to arrest or search her.  They ask for her drivers 


license, ID and ticket, and the ticket and license don’t match, raising 



suspicion.  They take her to a room and tell her she doesn’t have to 



consent to a search.  She does and they strip search her, eventually finding 



drugs.  D had agreed to follow them – is this consent valid? The court 



holds that the consent was not FOPT b/c D was not detained 




unconstitutionally.  This is because D was free to go at anytime b/c the 4th 



amendment wasn’t implicated since it was just social intercourse By 



approaching D by asking for her ticket and license, if she had refused she 



would have been free to leave and according to the court “any reasonable 



person under the circumstances would have felt free to leave”



Royer (1983): police approach D, detain him, take his bags, and search 



them.  Eventually they find evidence of criminality.  The court holds that 



this is unconstitutional.  Even though Mendenhalls strip search was a more 


intrusive, the police gave D back her stuff and told her she did not have to 



consent to the search.  Here, the police took D’s ticket, ID and badge.  



Although the initial conversation can be properly identified as social 



intercourse, Royer did not have any of his property and a reasonable 



person under these circumstances would not have understood that if he 



demanded his property back it would have been given back


d. minimal restraints on the loss of freedom does not necessarily require reasonable 
suspicion 



INS v. Delgado (1984): INS agents get a general warrant for a search of a 



factory thinking they were illegal aliens.  They place agents at the door 



and they dispersed throughout the factory and asked various workers if 



they were legal, for identification.  Would a reasonable person under these 


circumstances believe they were being detained and thus were not free to 



leave?  The court says that a reasonable person would have known that 



they were free to leave at anytime and therefore the fourth amendment was 


not implicated.  Although placing officers at the doors might have been a 



minimal restraint, the workers were at work anyways and normally cannot 



just leave.
3. Detention during execution of a search warrant


a. when police are executing a lawful search, they can detain resident on the 
premises for the duration of the search 



MI v. Summers (1981): police had a warrant to search D’s house and 



police were allowed to detain him during the course of the lengthy search, 



even though there was no probable cause to arrest. The Court held that 



because there was probable cause to search, and because most people want 


to stay in the home during the search there was not a great intrusion


b. when does the duration and manner of detention become unreasonable?



1. handcuffing can be OK, doesn’t always constitute an arrest requiring probable 


cause




Mena: police enter pursuant to a warrant to search looking for gang 



members.  Mena lives in the house, she is 5’2, not the suspect, and 




she is handcuffed and detained in a detached garage for close to 




three hours while the search is executed. The court finds that the 




detention was reasonable:





4 votes: while searching police to restrain in whatever 





manner they deem reasonable to preserve their own safety 





and the safety concerns of the police are very important 





1 vote: b/c the police are searching for guns and there is 





potential gang involvement, safety issues justify

4.  4th amendment does not apply to passengers of cars constitutionally pulled over


a. Brendlin (2007): CA supreme court said that when a car is stopped, only the driver 
and the car are seized, thus passengers are not seized and they have no 4th amendment 
standing.

 
b. where the car was pulled over unlawfully, all evidence is FOPT and is inadmissible


c. Where a car is pulled over, the passengers can be ordered out 



1. there is still a danger to police officers even if the passengers were not 



the reason that the police had reasonable suspicion or probable cause to pull over



2. if the car is constitutionally pulled over, the passenger cannot object Maryland 


v. Wilson (1997)

5.  Reasonable suspicion language is limited to Terry stops


a. does not apply to seizure of objects in plainview 


Arizona v. Hicks (1988): gunshot went through an apt window.  When cops 
arrived, they found a sawed off gun in the apt.  They also found fancy stereo 
equipment in an incredibly run down and unfurnished apt. Do the police have 
probable cause to believe that the stereo equipment is stolen: No, the warrant wasn’t 
for the stereo so must go to plainview for probable cause, which requires 
that the stereo 
obviously be contraband (this requires specific information that these stereos were 
stolen that police didn’t have).  The police argue reasonable suspicion.  The court 
holds 
that probable cause is required to search, and reasonable suspicion is limited to the Terry 
stop and frisk

CONSENT AND ABANDONMENT

1. Consent must be freely given 


a. cannot be the product of “submission to the authority of the officers”



1. ex: the police tell you that you have to consent and then you do



2. police officers lying about having a warrant is not valid consent


b. consent is defined under the circumstances at the time it is given



Bumper: South in the 1960s, four white officers approach a older black woman, 


they lie about having a warrant and because of this she lets them search the house.  

They find a gun which then implicates her grandson in some serious crimes.  


Motion to suppress. Court cannot assume what would have been true if the 


officers had not said they had a warrant –e.g. we don’t know if she would have let 

them in they didn’t lie about the warrant  even if she says she would have let them 

in anyways, it doesn’t change whether the consent given at the time was a 



concession to the power of authority this is not a valid consent: when a law 


enforcement officer claims authority to search a home under a warrant, he 



announces in effect that occupant has no right to resist.  


c. Consent based on objective reasonableness – objectively reasonable to believe 
that 
cops have consent, they can search even if the person giving consent doesn’t have the 
authority.


d. Consent does not need to be obtained from someone with the authority to 
consent so long as the police reasonably believe that person has the authority to 
consent



IL v. Rodriguez (1990): police show up to house and suspects girlfriend, 



who does not live there, consents to let them in, and police justify search 



based on this consent.  Before trial begins, Rodriguez objects on 




warrant/probable cause/exigent circumstances grounds.  The Court says 



that the girlfriend’s apparent authority to consent based upon the story she 



told police made the police reasonable in believing that she lived there/had 


the authority to consent

2. Police are not required to inform D’s that they have a right to say no


a. Knowing that you have the right to say no is an important factor in determining 
consent, but there is no obligation of police to inform you of this right

3.  Where all occupants of a premises are present, all of htem must consent for the consent to be valid (can one party still give valid consent for common areas?)


a. applies only where all residents are present



1. Common authority consent: when a house is shared, any party living 



in the house can consent to searches of common areas (e.g. areas that 



both parties have the right to enter) consent to search of the common areas




Ex: Roommates: common areas but probably not bedrooms of the absent 



party


Georgia v. Randolph (2006): married couple live together in the house and both 
are 
present when the police arrive.  Police arrive w/o a warrant and need validation by 
consent b/c there are no exigent circumstances.  Wife gives consent to enter, but the 
husband does not. The court holds that the police could not have reasonably believes that 
they had authority to search because social rules would not allow guests to enter on only 
on parties consent, particularly where the party is the woman not the man.

EXIGENT CIRCUMSTANCES- Exception to the Warrant Requirement 

1. Hot Pursuit 


a. Probable cause is still needed



Warden v. Hayden: robbery of a taxi cab and police arrive five minutes 



later after suspect runs into his house.  Did the police need a warrant to 



enter?  The court says that the police, based on private citizen seeing the 



suspect fleeing into the house, had probable cause to believe the suspect 



was in the house, armed and dangerous, they had the right to enter w/o a 



warrant. Thus if it’s a third parties house and they see an item that has a 



nexus with a crime, the item can be seized under plainview 

b. Time requirement for hot pursuit is unclear


c. applies to any crime, not just violent felonies


d. applies even where the D is already on their own property



Santana: expands Warden.  Undercover cops arrange to do a drug deal.  



The woman he’s buying from takes him to Mama Santana.  The woman 



goes to Mama while cop is in the car, woman gives her the money in 



exchange for drugs, and goes in car.  In car, cops arrest her and they 



follow Mama Santana into the house.  This is different from Warden 



because D is already on her own property and the crime was a non-violent 



felony.  The court holds that hot pursuit still applies, so long as there is 



probable cause.

2. An arrest warrant is NOT an exigent circumstance justifying entering the home of a 3rd party to serve the arrest warrant on D


a. even if they went to D’s house to arrest him, they would still need a search 
warrant to enter


b. having probable cause to arrest is no different than having probable cause to 
believe 
that there is contraband in the the home and this requires a warrant unless 
there is an 
exigent circumstance 



Steagald: cops got info that D, a suspected felon, would be available.  



They went to the house where thye suspected he would be, armed w/ an 



arrest warrant.  D isn’t there, but they find other people and 43 grams of 



coke.  If you have a warrant for the arrest of someone and there is 




probable cause to believe that person is in a 3rd parties home, can you 



serve that warrant the same way you can at the suspects own home? The 



court says no, the police need a search warrant to into the 3rd partieshome 



to look for a suspect that doesn’t there.  Looking for the D in the home is a 


search, and this requires a warrant.

3. Murder scenes do NOT create exigent circumstances ( there is no murder scene exception


a. Mincey v. Az (1978): police go to Ds home to arrest him and search.  Cop is 
murdered.  Police search the home for four days w/o a warrant after.  The court 
says 
that the police needed a warrant and there is no murder scene exception b/c 
this is 

a slippery slope argument.


b. Thompson : state supreme court validates a murder scene exception where the 
search 
took two hours, not four days.  The court again concludes that there is no 
murder scene 

exception. 

4. Exigent circumstances searches where there is NO probable cause or reasonable suspicion


a. If packages don’t go through customs when first entering the US, they can be 
searched for the first time after entering anywhere


b. Checkpoints cannot subject people to the unbridled discretion of the police.



( These are different from the mobility/automobile exception allowing 



officers armed w/ probable cause to search for evidence of a crime w/o a 



warrant


1. still need probable cause or reasonable suspicion to pull someone over




DE v. Prouse: automobile stop to see if people had licenses 
and 




registration, accomplished by pulling people over whenever they 




felt like it.  The basis for pulling people over was nothing, they 




were randomly pulling people over.  The court holds that the 




operation of the automobile does not eliminate the need for 





reasonable suspicion and these stops violated 4th amendment.  An 




individual operating an automobile does not lose all reasonable 




expectation of privacy simply because cars are subject to 





government regulation, and the “unbridled discretion of the police” 



cannot be substituted for reasonable suspicion or P/C.



2. once the car is stopped, searching it still requires PC or RS 


3. there must be a direct correlation between the stop and the harm




a. public safety appears to be the dividing line( the purpose 




cannot be criminal 




b. stops set up to identify general criminal behavior are not constitutional





Indianapolis v. Edmond: police highway checkpoint to 





check for illegal drugs.  Drug sniffing dogs are used, but 





the cars need to be stopped first.  Is there a justification for 





the initial detention allowing the police to use the drug 





sniffing dogs?  The court holds that a check point set up to 





deal with general criminal behavior is unconstitutional.  





The majority says that in Sitz the public safety allowed 





derogation from 4th, but here the primary purpose is to 





enforce the law and the Court says there is no direct 





relationship between the stop and the crime






a. Distinguish from Whren: Whren applies where you have 





probable cause but you have ulterior motives



4. Fixed checkpoints prevent unbridled discretion by picking one safety 



issue and screening only for those things 




a. Permanent Immigration Inspection Checkpoint are OK





1. Rationale: 






a. the fixed checkpoints don’t have an element of 






surprise( so there is less worry/concern 






b. once immigrants cross the border in their car, 






they are gone, and something other than reasonable 






suspicion is needed






c. good ratio in the number of cars inspected an 






illegal aliens found





2. Agents can consider the race of those stopped to 






determine whether they will be subject to second inspection 





( creates precedent for profiling 





Martinez Fuerte: immigration inspection checkpoint is set 





up 66 miles from the border.  There was an initial 






checkpoint and a secondary checkpoint where people were 





selected for more in depth searches.  Do exigent 






circumstances justify the police stopping automobiles at a 





fixed checkpoint w/o reasonable suspicion or probable 





cause? The court upholds the checkpoint because: 1. Its 





hard to find aliens and 2. Good ratio of aliens caught.  The 





agents can consider nationality when deciding who to pull 





over for second inspection.




b. Fixed, Temporary Sobriety Checkpoints





1. government interest in safe roads outweighs the minimal 





intrusion





2. there is usually notice, so there is no element of surprise 





3. no unbridled discretion





4. valid public safety reason. 





MI v. Sitz: random sobriety checkpoints around town. To 





fulfill Prouse, they pick a particular thing dealing with 





safety and they don’t give the police unbridled discretion 





and they aren’t pulling people over, it is a fixed checkpoint.  




The court holds that this is fine b/c government interest in 





safe roads outweighs the minimal intrusion, there is usually 




notice so no danger of surprise, not much discretion given 





to the police, and its for a valid public safety purpose, and 





the detentions are brief 






a. Distinguish from fuerte:







1. Fuerte was a permanent checkpoint – 







against this case







2. main argument in favor of Fuerte is that it 






works, here there are 143 arrests out of 41,000 stops 







3. Crime in Fuerte is not violent/dangerous 







like Sitz- for this case 

Ramsey: package mailed into the united states.  The Court holds that if packages don’t go through customs when first entering the united states, they can be searched for the first time after entering anywhere.


a. Court uses reasonable cause to suspect language, what does this mean:



1. This is the phrasing of the federal customs rule at the time (not the const. rule 


floor, it’s the federal rule)



2. Thus violation of the federal rule may not violate the constitution and thus may 


not be excluded b/ the constitution is a floor not a ceiling



3. Thus congress has placed a greater burden on customs than what is 



constitutionally required which is nothing



4. The court held that the "reasonable cause" standard was less stringent than the 


Fourth Amendment "probable cause" standard, and was satisfied where the 


officer, based on experience, became suspicious of a number of similar looking 


letters originating from Thailand that contained more than letter paper. The court 


held that a border search was an exception to the warrant requirement, and was 


not based upon the existence of "exigent circumstances," and noted that the 


congress that proposed the Bill of Rights also enacted the first customs statute 


authorizing such searches. The court also held that 482 did not implicate the 


U.S. Const. amend. I.
MOBILITY EXCEPTION

1. Prior cases are not technically part of the formal automobile exception


a. terminology started w/ the Carroll decision 


b. applies to all mobiles, not just automobiles/cars


c. rationale: the car and the driver will be gone and so will the evidence if the car 
cannot 
be searched immediately


Carroll v. United States (1925): police pull a car over in the middle of nowhere 
and 
they want to search it.  To get a warrant at that point in time, you would have 
to go 
back to the city, find a magistrate and get a warrant.  The court holds that its 
not 
practical to get a warrant w/o seizing the car for hours or letting the suspect 
go.  
The court upholds the search bc it was not practical to get a warrant and it 
there was 
probable cause to suspect that there was contraband in the car. (Carrol 
requirements 
and subsequent developments below)

2. Warrant is not needed to search where:


a. the search of a mobile/automobile


b. there must be reasonable suspicion or probable cause to pull the car over


c. there is probable cause to believe there is evidence of criminality in the car



1. Probable cause for the search often arises after the stop has taken place 



(e.g. stop can be probable cause on a traffic violation)



2. Evidence of criminality must be the crime arrested for 




Preston v. United States (1964): police get a tip about men 





acting suspiciously and they are taken to the station and arrested 




for vagrancy.  The car they were in is taken to the police garage 




after the men were arrested, and the police found guns and other 




evidence in the car indicating that they were going to rob a bank.  




The court holds that the search of the car at the station was too 




remote in time and place to be incident to a lawful arrest.  





Additionally, because the car was at the station there were note 




exigencies and b/c the D’s were arrested for vagrancy, the search 




of the car was not going to turn up any evidence of that crime. 



3. Car can be searched at any time so long as probable cause arose before 



the car was removed from the scene (overrules portion of Preston




a. we do not think that because the police impounded the car prior 




to the examination, that they could have made on the spot, there is 




a constitutional barrier to the use of the evidence obtained thereby.  


 


Chambers: even though the car was searched at the police 





station, the search was valid b/c the police had probable 





cause to search it before, and police don’t lose the probable 





cause by moving the car.  This ignores the mobility 






exigencies, and instead relies on probable cause. White 





wrote this opinion and for him the key to the 4th 






amendment was probable cause.  Ignoring the exigent 





circumstances and relying on probable cause brings forth 





reliance on the argument that there are less expectations of 





privacy in the automobile 






a. changes the mobility exception to the vehicle exception 





Johns (1985): police take car into custody and search it 3 





days later.  The court upholds b/c so long as probable 





cause still exists to believe there is evidence of criminality, 





the search is valid.


d. where probable cause exists, a warrantless examination of the exterior of a car 
is 
reasonable 



1. Cardwell v. Lewis (1974): Police scrape paint off a car and observe 



tread marks while the car is parked in a public parking lot.  Police had 



probable cause to do this but no warrant.  The court holds that the warrant 



requirement does not apply to things visible b/c there is no reasonable 



expectation of privacy on the outside of the car.  Because nothing from the 


interior was taken, the probable cause search w/o a warrant was upheld. 


e. warrant required mobile is parked on private property and has not been recently 
mobile 



Coolidge v. New Hampshire (1971): police had a search warrant for 



Coolidge but it was issued by an attorney general, i.e. he was not a neutral 



and detached magistrate b/c he was investigating (any attorney general).  



Police search the already arrested D’s car at his house after arrest.  The 



court holds that the mobility exception did not apply here and that a 



warrant was needed because: the car was parked, D was not recently 



driving the car, and the car was not parked in a public area.   


f. If police have probable cause to believe evidence of criminality is in the 
vehicle, any 
portion of the automobile, including closed containers, can be searched so long as its 
reasonable to believe that the evidence you are looking for 
is in the area searched Ross 


1. this includes searching the trunk, which search incident to lawful arrest 



does not b/c it is limited by the wingspan rule




a. rationale: lessened expectations of privacy in a cars 




b. opposite of Robbins which held that closed containers in the 




trunk of the car require a warrant



2. the police cannot search the closed container absent any connection to the car 




a. this applies once an item leaves the car too( no more P/C re 




that container b/c the probable cause is attached to the car




Chadwick (1977): a double footlocker is seized.  SD Amtrak 




officials notice two people getting on the train carrying the big 




trunk with talcum powder leaking.  They notify officials in Boston, 



and when they arrive in Boston they notice the people with the 




trunk.  The drug sniffing dogs sniff them.  The suspects meet up 




with an
other person and went over to a car and put the trunk in the 




trunk of the car.  Police walk over with the car trunk still open and 




arrest.  Could the police search the trunk w/o a warrant based only 




on probable cause? No, where the car is not involved and only the 




closed container is gives rise to probable cause, the container 




cannot be searched w/o a warrant.
 



3. all closed containers in the car are subject to search regardless of 



ownership Wyoming v. Houghton (1999)



a. still must be reasonable to believe that the container could hold the item 




b. The probable cause for the car is probable cause to believe that 




some kind of evidence of criminality is in the car and the purse is 




part of the car, but once it leaves the car it is out of the category 




and particularized probable cause is needed


g. warrantless seizure of property subject to state forfeiture law is OK 



FL v. White (1999): Florida act allows forfeiture of items used for illegal 



activity (forfeiture law).  Here, car seized b/c it was transporting drugs, 



one of the illegal activities allowing forfeiture in FL.  However, probable 



cause for the drug transporting was obtained by watching the car  (is 



this sufficient PC?) for 7 months.  Although police could have arrested D 



at any time, they arrested him later on an unrelated charge and seized the 



car.  The court held that no warrant was needed to seize the car because it 



was seized from a public parking lot and that seizure of the car solely 



because it was forfeitable under the act is OK.


h. Actual mobility is not required to apply the exception, any form of potential vehicle 
mobility is covered( Readily Mobile 



1. not readily mobile: on cinder blocks, missing tires, hooked up to sewage



2. rationale: subject to heavy regulation lessens expectations of privacy




Carney: probable cause to believe there is a sex/drugs exchange 




going on w/ a minor in a parked Winnebego (mobile and a 





dwelling) on public property.  They are in a Winnebego, both a 




dwelling and mobile. The Winnebego is parked, but not on Ds 




private property but on public property.  The court holds that it can 



still be treated and searched b/c it is an automobile w/ lessened 




expectations of privacy and extensive regulations.  Actual mobility 



is not really needed to apply the exception, its really about any 




form of potential mobility being covered by the automobile exception

TAPS

1. Informants


a. Old Rule: Tresspass was required for the 4th to be implicated by Taps



1.  Gould: consent obtained by virtue of deceit is not constitutional and is a 


trespass




a. trespass occurred where the informant went beyond the consent given



2. the use of informants does not constitute a trespass 




a. the use of informers, accessories, accomplices, false friends or 




other betrayals raise issues of credibility, but not exclusion



3. wired informant( police listen contemporaneously




a. No trespass b/c D consents to the information given even though 



he doesn’t know he is being eavesdropped




b. Irrelevant whether the D reasonably believed, based on his 




experiences w/ the informant, that the information would be kept 




confidential 




On Lee: On Lee is at his business and Chin Poy, a friend, comes in.  



Chin Poy is acting as a police informant and he is wired for sound.  



The sound is being transmitted to a police van where an officer is 




outside.  Does the fact that On Lee thought Chin Poy would keep 




the secret protect it? No, the 4th amendment is not implicated 





4. Classic informant: not wired




Hoffa : Hoffa charged w/ violation of Taft Hartley act regarding a 




Test Fleet issue.  Partin is the gov’t informant who is a criminal in 




jail in Louisiana.  Partin claims he overheard a conspiracy to bribe 




jurors, and this is never used against Hoffa in test fleet and 





separate charges are brought for bribing jury. Consetn issue isn’t as 



bad here b/c Partin wasn’t wired.


b. New Rule: : “possible risk of disclosure/assumption of risk”: 



1. you take your chances with who comes into your home, if you trust 



someone that turns on you, oh well




a. you assume the risk that anyone you speak to or let into your 




home is wired or working for the police 




b. substitution for the trespass theory: same result, 4th isn’t implicated

2. Wiretaps: 


a. Trespass rule is overruled by Katz


b. New Rule: Reasonable Expectation of Privacy



1. warrant required where the wiretap invades a place the D believes is 



private( would a reasonable person have believed that the conversation 



was private and would not be listened in on




a. the 4th amendment protects PERSONS not places




b. applies to conversations even if they were eavesdropped on if at the time of the 

convo the speakers reasonably believed they wouldn’t be 





overheard (whispering vs. shouting on the bus)




Katz: Katz was a professional better, and he had an elaborate 




system for this.  Agents spent weeks setting up Katz.  They found 




he always went to one of three particular phone-booths to place his 



bets.  Officers bug the third booth by placing a mechanism on the 




top of the booth, and does not penetrate into the booth (they were 




aware of the trespass rule), so they could magnify and record what 




Katz says.  Police use the information they hear to get an 





arrest/search warrant to arrest him and seize his papers.  The court 




holds that Katz would have believed himself to be in a private 




setting re: his conversation, and a warrant was needed.  


c. Executive branch must obtain a warrant for domestic surveillance of American 
citizens 



ASK: is there a national security exception. If yes, if its domestic AND 



American citizens the 4th still applies?



US v. US District Court:  “official surveillance, whether its purpose be 



criminal investigation or ongoing intelligence gathering, risks 




infringement of constitutionally protected privacy of speech” and the 



“presidents domestic security role must be exercised in a manner 




compatible with the Fourth Amendment”

3. No reasonable expectation of privacy in the numbers you dial


a. Assumption of risk argument



1. When you dial you are communicating with the phone company, and by 


revealing the number to the phone company, any reasonable person would 



know that by revealing it to them they have no expectation of privacy


b. no standing-4th is not applicable



Smith v. Maryland (1979): police install a pin register to record phone numbers 

dialed from a phone. The phone company installed the pin register at the request 

of the police.  Holding: no expectation of privacy in the numbers dialed( its 
assumption of risk. 

4. Once police have a warrant to eavesdrop, it is within their discretion to execute


a.  separate warrant is not needed to enter the premises and plant the device



Dalia: Omnibus crime control bill proscribing circumstances for a 




warrant.  Under the act, the police obtained a warrant for the right to 



eavesdrop, but they did not obtain a warrant to enter the premises to plant 



the bug.  Statute does not say whether you need the warrant to get into the 



actual house for purposes of planting the bug.  Holding: once given the 



right to eavesdrop, it is w/in police discretion to chose how to enforce it, 



no warrant needed, they have the right to enter.

5. Attaching of the eavesdropping device does not implicate the 4th, activation of the device does 


a. once the device is activated in a location where the police cannot see it, all the 
information it obtains is a search b/c it is revealing information that is private



1. Exception: Plainview 




Hypo: if the police only turn on the tracking device from the store 




to the home (e.g. watching the progress of the device and turn it off 



before the home): the 4th is not implicated b/c the police could see 




the canisters location in the car and this is no different than the 




police watching the car.


Karo: smuggling cocaine into the US by putting it into their clothing.  Pouring ether 
over the clothing removes the drugs from the clothing. Police know the Ds are going to 
get a canister of ether, and they put a tracking device on the canister.  The canister w/ the 
tracking device ends up in Ds home and the police follow them the whole time.  Holding: 
once the device is turned on and tracked to the suspects home and this was used as a basis 
for probable cause to get a warrant, the fourth is implicated.  When the canister w/ the 
tracking device is in the home and the government knows its in the home b/c they have 
activated the device, this is a search.  This is because the device is revealing information 
within the home not observable by normal persons form the outside of the home. 

6. Police cannot use a device that reveals something occurring inside the house that they wouldn’t otherwise be able to see


a. Theory of 4th: home is uniquely protected place and when you use a device from the 
outside to see what is going on inside, you are revealing something that is not visible 
from the outside and would constitute a trespass.  



1. b/c it constitutes a trespass, a warrant is required.  


b. People have a reasonable expectation that people will not be standing outside their 
homes using devices to detect what is going on inside 


c. Unless the police can eyeball the evidence from a place they have a constitutional right 
to be, a warrant is required


d. if police can see the evidence from a place they have a constitutional right to be, police 
can use enhancement devices to detect this information 



e.g. if police could see contraband from a window, they can use binoculars to see 
this same evidence from a distance. 


Kyllo: police use a thermal scanner on a home to detect heat coming in an out of the 
house.  No actual physical trespass but the court concludes a 4th amendment 
violation (rare holding).  The court holds that 4th amendment protects the sanctity 
of the 
home (similar to Karo) and that changing our expectations of privacy due 
to changing 
technology is a potentially slippery slope.

DUE PRCOESS EXCLUSIONARY RULE

1. obtaining evidence in manners that are unconscionable 

2. Searches inside the D’s body( even with a warrant, some of these searches 


a. Intrusion into the body is not a per se rule: it depends on the nature and extent of the 
intrusion



1. court decides what is conscionable( factors




a. degree of intrusion




b. pain




c. danger


Rochin v. CA: officers came to Ds house and they found him in bed with pills on 
the 
nightstand.  He swallowed them.  Police take D to the hospital and pump his 
stomach for the capsules.  They are tested and they turn out to be illegal drugs.  Note: 
4th is not discussed here b/c it was decided before the 4th amendment exclusionary 
rule was applicable to states and this is a state case.  Court applied 
due process 
exclusionary rule( violations of the 4th amendment and due process can result in 
exclusion.  The court holds that the stomach pumping is too intrusively painful, and the 
infliction of pain and danger involved in the process crosses the line. 


Schmerber: Unlike pumping stomach, taking the blood is not as painful, invasive or 
dangerous.  It was reasonably safe, not particularly painful, and done pursuant to 
hospital standards 


Winston: police shoot a suspect and they want to retrieve the bullet from his body. 
Decided under the 4th amendment. The court holds that this is too intrusive( they 
have to operate, put under anesthesia, there is a lot of danger involved.  Even with a 
warrant, this would probably be too intrusive 

3. Warrantless searches inside the body require Schmerber 


a. Exigent Circumstances



1. “No-time” scenario: the evidence is going to disappear



a. with drugs and alcohol, the evidence may dissipate before a warrant is 



obtained 

b. “Clear indication” that what you are looking for will be found (probable cause)



1. This is higher level of probable cause




a. Only place where its required today




b. Usually there are clear indications where the person is drunk


c. Bodily intrusion does not shock the conscience (see above)

4. Other uses of the due process exclusionary rule (other than inside the body)


a. Lineups that are unnecessarily suggestive, possibly leading to misidentification



e.g. officer says “doesn’t number 3 look like the guy??”


b. Some lineups are unnecessarily irreparably suggestive



1. This leads to exclusion of any evidence given by that witness under the 



theory that seeds have been planted in the witness that cannot be overcome 




a. This includes preventing that witness from testifying



2. Test






a. Unnecessarily suggestive




b. irreparable andage of misidentification





1. once first step is satisfied, the burden on the gov’t by clear and 




convincing evidence that the witnesses were not permanently 




tainted



Ex: Chinese suspect, line up has 2 asians, a black guy, a Hispanic guy, and a 


white guy

6TH AMENDMENT RIGHT TO COUNSEL

1. Confessions given in violation of the 6th Amd. right to counsel are excluded


a. Right to Counsel Cases, not the 5th amendment privilege against self incrimination or 
the 5th amendment right to counsel


b. Statements taken in violation of Massiah can be used for impeachment 
purposes



1. Massiah protects the 6th amendment right to counsel and the exclusionary rule 


is only a protection to disincentivize police from violating the right




a. Because deterrence is not achieved from impeachment in the 




same way it is discouraged for case in chief( this is the balancing 




test for exclusionary rule



2. Can still be excluded from case in chief 

2. Violations of the 6th Amendment right to counsel (“Massiah violations”) occur when:


a. Proceedings have been initiated against the D



1. This requires formal proceedings of some kind, usually before a judge



2. After proceedings have started, you have a right counsel




a. this is because the right to counsel applies to “critical stages of 




the proceedings” which includes the time after the formal proceedings 



began 




Ex: lineup after proceedings have begun you have to have a chance 



to have a lawyer and this evidence can be excluded



3. D is no longer a suspect and is now the defendant now 


b. D has hired or requested lawyer



1. D must hire or request the lawyer




Moran v. Burbine: D’s sister hires him a lawyer.  D is at the police 




station and the police are interrogating him.  Police are telling the 




lawyer and the sister that he is not being interrogated.  The court 




held that because D was not the one who hired the lawyer, there 




was no Massiah violation because he wasn’t represented yet.  Even 



if he knew the lawyer was outside, that doesn’t mean he accepted 




representation. 




Escobito: suspect held incommunicado, being interrogated by the 




police and they wouldn’t let him see a lawyer over his requests to 




see one  Holding: rights were violated b/c he asked to see a lawyer 




and they didn’t give him one, even though the court frowns upon 




being held incommunicado


c. Police question the D without the lawyer present 



1. doesn’t matter whether the police talk to D in or out of custody: custody 


deals w/ inherent coercion and Massiah deals w/ right to counsel 



2. can be police or an agent (see Massiah case)




Henry: police ask someone in jail to “be alert to any statement 




made by prisoners, but not to initiate any conversation with or 




question D regarding the bank robbery.” Nonetheless, the agent 




steers D in the direction of talking about the crime, which he does 




and he confesses.  If someone is working as a government agent 




they are the government/police, and if the person asks for a lawyer 




or has a lawyer and you start asking Q’s about the crime (even if 




general or innocuous), you are attempting to obtain information 




from a D w/o first going to his lawyer and its an M violation.



3. Police can ask questions that aren’t intended to illicit an incriminating response 




Ex: Is everything OK? Yes and I’m a killer




Brewer: arraigned before judge and obtained a lawyer.   The police 



want to transport the D who was low IQ, and the atty wants to 




come along to make sure D doesn’t talk.  Police say no. Atty says 




okay, but tells officers not to talk to D and the officers promise not 




to talk to him.  The first thing they do in the car is talk to him.  




Holding: 1. proceedings have begun: been to court before a judge; 




2. has a lawyer; 3. the police engaged in questioning: they give a 




Christian burial speech and he takes them to the body: this is 




clearly questioning even though its not coerced.




Kulman: government sends an informant and the informant doesn’t 



egg on information about the crime, and has a normal 





conversation, and the D starts to spill his guts and confesses. : No 




M violation so long as there is no questioning related to the 





criminal activity by the agent/informant



4. questions about the crime: specific or general, innocuous or not, are deemed 


questioning 


Massiah: D had been indicted been a grand jury (we know it was indictment b/c 
its 
federal) and thus proceedings had begun.  He obtained a laywer and pled not 
guilty.  
While D is out on bail, a co-defendant, also out on bail, becomes a police 
informant.  
The police bug his car and hear D make incriminating statements 
which are used 
against him at trial.  Can these statements be excluded as a 
violation of the 6th 
amendment right to counsel? Yes, after proceedings have 
begun and you have a lawyer, 
the police cannot talk to you w/o the lawyer 
present.

3. Massiah right to counsel can be waived




a. it is extremely difficult for the government to establish a proper waiver of a 6th 
amendment right as opposed to their ability to waive a 5th amendment right 


b. Massiah cannot be waived by a Miranda waiver

4.  Massiah rule is case specific( applies after convictions too?


a. where D is represented in one case where proceedings have begun, the police can 
question you another crime for which you are suspected 



1. having proceedings brought against you in one case only precludes the 



government from questioning you about that case( another crime is a clean slate




Kobb: D is charged w/ robbery and represented.  The police question him 



about another robbery in which he is a suspect.  The court says this is OK 



b/c Massiah is case specific.


b. the second crime must be a separate and distinct crime 



1. different crimes from different fact patterns = OK



2. different crimes arising out of the same fact pattern= OK


c. questioning impermissible where the second crime is lesser or greater charge of 
the already charged crime.



1. do you have to prove all the elements of both crimes?




Joyriding and grand theft = yes




Joyriding and drunk grand theft = no, doesn’t fit neatly anymore, 




the drunk sticks out



Hypo: D is charged w/ car theft and acquitted, and jurors found an intent 



requirement wasn’t proven beyond a reasonable doubt. P wants to retry on 


a lesser charge.

COMPULSORY ACCOUNTS 

1. laws that compel disclosure of certain information


a. these are challenged on 5th amendment grounds b/c they force self incrimination


b. problem: the right against self incrimination must be exercised, it is not self 
executing



1. this requires persons to respond with “I am invoking my 5th amend. right” 


which is suspicious

2. Is the 5th Amendment implicated?


a. 5th amendment only applies to testimonial evidence



a. testimonial= substitute for testimony




1. content is the issue, its why we are using the evidence




2. answers to questions or the substance matters





a. sound of a voice, standing in a lineup, rolling up sleeve 





to show a tattoo for identification= not testimonial 





b. This is a robbery vs. I committed a robbery 




Byers: note on car requirement is testimonial b/c you are leaving 




your name on a car and saying you are involved in the accident 





Bouknight: producing a child for family court where the family is 




under investigation for abuse is testimonial Mom is being asked 




where her child is in an investigation regarding child abuse ( is 




her answer testimonial?:  YES, clearly testimonial, because the 




condition of the child could implicate her criminally


b. 5th amendment is not implicated where the evidence is not used criminally



1. state regulatory/administrative proceedings




Bouknight (1990): mom is under investigation by family court for 




abuse, and they are investigating to make sure that the mom and 




kid are okay.  The court wants the mom to produce the child, and 




she refuses to produce the child on fifth amendment self 





incrimination grounds.  Court says she must tell them where the 




kid is or she will be held in contempt.  Although the evidence is 




testimonial b/c it is asking for the body of an abused child, the state 



is not looking to gather criminal evidence, but rather enforcing a 




state regulatory scheme.  The court says that if once the child was 




discovered the info was used criminally, the outcome might be 




different 


c. cannot invoke individual 5th amendment right when the compulsion is in to a 
representative capacity



1. officers of a corporation cannot invoke personal 5th amendment rights 



when being compelled to turn over documents of the corporation




a. rationale: it is the company’s information, not yours, so your 




personal rights do not apply



Communist party case: woman is asked to turn over the list of members of 


a communist organization.  She invokes 5th amendment b/c she fears 



prosecution if members of the group were found to advocate overthrow of 



the government.  Although there was a reasonable possibility of finding 



information that could tend to incriminate her, the court held that she 



doesn’t have the right to refuse to answer the Q, b/c she held the list as 



the party’s treasurer, not as a person.  Thus although turning over the 



info she had in a representative capacity might incriminate her personally, 



it is not her personal information it is the corporations information and by 



being a representative, when she is asked to divulge company information 



she has to turn it over.


d.  the compelled statements must be incriminating



1. any reasonable possibility that information may tend to incriminate




a. broad standard because the more incrimination is investigated, 




the greater the chance that someone will actually incriminate 




themselves by explaining




Ex: where SOL ran there is usually no way to incriminate yourself,  



but if any reasonable possibility remains that some activity 





questioned about has an SOL that hasn’t run yet, the 5th is triggered.



Muniz: man is arrested for DUI and the officers w/o mirandizing the D ask 


him some questions in a field sobriety test.  One of the questions “on what 



date is your 6th birthday?” The D doesn’t answer.  The issue is whether the 


answers/failure to answer these questions implicated the 5th.  The court 



held that this was incriminating because it created the trilemma: answer 



truthfully, falsely or incorrectly.  Because D’s failure to answer the date of 


his birthday correctly would tend to prove that he is drunk and the 




substance of this answer is what will prove it. 


e. Physical act of responding to a subpoena does not implicate the 5th 



1. Exceptions:




a. Government compelled writing of the papers




b. “Is it a foregone conclusion when the government asks you turn 




over the documents”





1. if the government knows the info is there, the 5th amendment is 




not implicated when they ask the D to select 
certain documents





2. if the gov’t does not know: they are non a fishing 






expedition and D has to do the work for them by using their 




mental process to chose documents ( this invokes the 





testimonial aspects of the 5th





a. this is the D making the governments case for 






them by being forced to pick out the records which 






the government doesn’t necessarily know exist 






already





Hubbell (2000): a subpoena for private papers (NOT a 





search and seizure of papers, it’s a subpoena).  Is the 5th 





amendment implicated in turning over papers voluntarily 





written where the D is asked to select which documents 





were responsive to the governments questions and produce 





them. Key to Hubbell: gov’t was investigating Hubbell for 





possible fraudulent activities and there was a series of 





crimes they were considering him for.  Gov’t didn’t know 





if he had documents but they asked him for documents 





related to the crimes, he gives them the docs, they find 





evidence and charge him for other crimes


3.  5th amendment rights can be balanced


a. even where the 5th amendment is implicated, it is not an absolute right 



1. where government interests outweigh 5th amendment intrusions, 




testimonial statements can be compelled




a. level of the intrusion vs. government interest




Byers: Even though a 5th amendment right is in play, because the 




5th amendment right is minor (only small group would be involved 




in this kind of criminal liability) and because its so important to the 



government to have the spreading of liability for accidents like this 



(insurance should pay)




Bouknight: protection of children is sufficient to justify compulsion 



of a child by a parent.



b. neutral questions asked of the general population do not violate the 5th amendment 



Garner: D didn’t file a tax return b/c he was earning an income 




illegally/illicitly (drugs, gambling).  D argues that it is a violation of 5th 



amendment rights against compulsory self incrimination to file a tax return 


because by filing it honestly would be requiring him to admit his 




criminality b/c you must report how you earned the money.  The court 



holds that this is okay b/c the government is asking 
this question to make 



sure taxes are getting paid okay, it is a neutral question asked of the 



general population to fill in how they earn their income.  



Byers: D is charged w/ hit and run and fails to leave a note. Is 




criminalizing hit and run, e.g. forcing someone to leave a note and identify 


yourself as the person 
who hit the car, a violation of the 5th amendment b/c 


you are coerced to admit your identity.  The court holds that this is Garner, 


not Albertson, because it is aimed all drivers.  Dissent disagrees, saying it 



is only aimed at drivers in accidents, a highly selective group subject to 



criminal liability.  Harlan: middle ground: Even the 5th amendment right 



against compelled self-incrimination is not an absolute, we can balance it 



if the interest is not too strong and society interest outweighs.


c.  highly selective group permeated w/ criminal liability cannot be singled out 
ASK: 
can this be done now under balancing?



Ex: people who have earned their living from weed cannot be required to 



pay taxes under different standards



Albertson: law criminalizing failure to register as member of the commie 



party and if you didn’t register it was a crime

DEFENDANTS AS WITNESSES

1. D’s risks perjury by denying his crime on the witness stand( Is it relevant to infer D’s guilt when he doesn’t take the stand in his own defense 

2. Griffin Error:  Prosecution comments on D’s failure to testify or the judge (via instruction or otherwise ) makes comment to the jury on D’s failure to testify


a. Exception: If the defense opens the door, the judge or prosecution can comment


Griffin (1965):  Judge gives a limiting instruction to the jury stating the D’s failure 
to testify can be taken into consideration as tending to indicate the truth of 
such evidence 
as indicating that among the inferences that may be reasonable drawn therefrom 
those 
unfavorable to the D.  Holding: using the failure to testify even in argument, no less in 
instruction, is an attempt to use against D his choice to exercise his constitutional right 
not to testify and this cannot be used against them 


Griffin error:  there has been no denial of the confession by the D present and 
able in 
court to do so, evidence has not been denied by the D (2 reasons: 
mentioning of the D 
as opposed to defense; D knows the true facts, he is sitting 
here in the courtroom yet he 
remains sitting (too much intimation that he was sitting there and didn’t get up to testify); 
D is the one who is in the best position to 
explain these facts (indirectly stating D’s 
failure to testify even though the word “deny wasn’t used)


Non Griffin error: all the evidence in this case has been given by prosecution 
witnesses, no evidence has been produced pointing to D’s innocence (prosecution 
can 
explain their evidence); if the D was not at the scene of the robbery, where is his alibi, 
why doesn’t he has alibi witnesses; D knows as he sits here that he is guilty and asks you 
to acquit him on the evidence that is none (not directly related enough to the D); only 
evidence in the case is the peoples evidence, and the fact that D counsel may try to pick 
holes isn’t evidence, and he didn’t testify (He is D’s counsel, not the defendant).

3. D has a right to a reverse Griffin instruction when it’s requested


a. If the D asks for it, the judge must give the jury an instruction that the failure to 
testify cannot be used against him and no negative inferences can be drawn Carter

4. D has no right to object where the reverse Griffin instruction is given over D’s objection


a. D has no right to have the instruction not given( It is for D’s benefit so how can 
they object

5. Co-defendant case: attorney for one defendant cannot reference the other defendant’s failure to take the stand


a. if a D makes a motion to sever the trials, it should be granted, particularly 

where one D will testify against another, in order to prevent reversible error 


DeLuna: One D takes the stand and denies the crime, and one D doesn’t.  The lawyer of 
D who takes the stand says that his client is innocent and the other D is guilty b/c he 
didn’t testify.  This was held reversible Griffin error. Holding: if a D makes a motion to 
severe to have separate jury trials, this should be given consideration, especially where 
one might testify against another (what is the exact deluna rule?)

6. Chapman error: For Griffin error to constitute automatic reversible error, it is subject to the harmless error rule


a. the Griffin error must have an impact on the outcome



1. In griffin error it is almost always harmless b/c defense attorneys object 



at trial and judges then issue curative instruction


b. what constitutes impact on the outcome:



1. what is the impact of the constitutional error on the trial?




a. Under the impact analysis, its hard to say that the error was harmless 




b. Impact rule is more commonly used by USSC and for the exam 




use this rule




c. Applied in Champman and Fulimanante

7. Burdens (ask)


a. Court looks to see if D’s constitutional rights were violated during the trial (e.g. 
griffin error)


b. The burden shifts to the government to then prove that it was harmless 



1. Standard: beyond a reasonable doubt 




a. If this burden is satisfied, the case is not reversed even though 



the D’s constitutional rights were violated during the trial

COMPELLED TESTIMONY

1. Coerced confessions are inadmissible, case-in-chief AND impeachment 


a. Coercive actions of the government are governed by the due precess clause, not 
the 5th amendment 



1. Almost all coercion cases are analyzed under due process not 5th 


b. To inquisitorial v. accusatorial: you cannot force the accused to help you prove
your 
case

2. Test for coerced confession: rational intellect and free will ( must be voluntary


a. Were the officers sufficiently overbearing ( ask this Q in analysis



1. Applies to both physical and psychological conduct



Rogers: D was arrested and officers found a revolver on him.  Ballistics report 


shows it matches gun used in a fatal robbery.  They question him from 2-8 pm, 


and officers threaten to take wife into custody if he doesn’t confess.  D then 


confesses.  Holding: it was coercion. Even though there was no physical abuse, 


but it was overbearing and coercive to threaten to arrest the wife.  This was 


psychological coercion.



Mincey v. AZ (1978): D is injured in a hospital bed, slipping in and out of 



consciousness, asking for a lawyer, asking for them to stop, and the police officer 


keeps asking him questions.  Finally after 4 hours he confesses.  Both 



psychological and physical coercion b/c of the condition of the suspect and his 


desire to stop



Davis (see below)

3. Failure to notify of the right to seek counsel can be coercive.


Davis v. North Carolina (1966): D is accused of murder.  He is held for 16 days 

by police and interrogated over this period of time.  He is given a small sandwich 
and 
loses 15 pounds, cursed at, etc.  His IQ is very low.  He finally confesses.  
Holding: this 
was a coerced/non voluntary confession.  He was not informed of 
the right to seek 
counsel in addition to his other abhorrent treatment. 

4. Confessions given involuntarily are admissible so long as the GOVERNMENT did not coerce the confession?


a. there must be state action, absent coercive action by the government the 
confession is 
admissible 


Colorado v. Connelly (1987): Man is schizophrenic and says God tells him to 
confess.  At the time the police don’t know he’s insane, and later they realize.  His 
confession is offered against him.  Holding: due process is not violated because 

the police did not coerce.  The government did not force him to do anything, the 
voices 
in his head told him to confess but it was not the government

5. Coerced confessions are not automatic error, they are subject to harmless error analysis



a. rationale: coerced confessions are more like other constitutional violations, not due 
process violations which justify automatic reversal 


b. Error must have an impact on the outcome


Fulminante: D is in jail in NY and another inmate is a paid FBI informant.  He 
convinces D to tell him about a murder in AZ in exchange for protection in jail.  
Holding: D is being made an offer by the informant “that he cant refuse.”  D was 
a small 
guy that was not capable of defending himself and was especially 
vulnerable in jail.  
The court applies impact test of harmless error and finds that he error was harmful.

6.  D’s have a right to counsel during an interrogation where so the suspect who asks for a lawyer is the suspect who the investigation is focused on


a. once the request is made, police have to honor it and must halt interrogation until 
lawyer is present 


Escobedo: D personally requested a lawyer personally and police denied this request and 
continued interrogation.  Holding: you have a right to counsel in interrogation, before 
charges brought against you, before you are brought to court, so long as the suspect in 
question who asks for a lawyer is the suspect who the investigation is focused on

MIRANDA: comes after Escobedo

1.  Government has the obligation to inform suspects of their right to counsel (this is Miranda)


a. Instead of imposing the obligation on the suspect to ask


b. This applies to station house custodial interrogations



1. Rationale: these interrogations are irrebuttably presumed coercive and violate 


the 5th Amendment


c. Government can overcome the presumption by reading D their Miranda rights: right 

to remain silent and right to a lawyer



1. Based on the 5th amendment right to counsel, not the 6th amd. right to counsel


d. This must be read to the suspect BEFORE interrogation, and if the suspect agrees to 
talk to you, then the presumption is overcome



1. Waiver must be knowing and voluntary: not a high standard



2. Waiver is not permanent, D can re-invoke the Miranda rights 




a. Police do not to inform D of this (ask)




b. This is where Escobedo comes back into play: police must honor the 



request once it is made



3. Proving that Miranda rights were waived 




a. no physical evidence or record of the behavior waiving miranda is 



required 



Note: police can still do coercive stuff after Miranda is waived and this could 


violate the 5th, but the initial presumption of coercion is overcome




a. D would have to show that the length of interrogation was coercive or 



that something drastic happened in the interrogation that created coercion


e. States can also come up w/ an equally effective method and this can substitute 
Miranda, but it has to be equally effective in eliminating the inherently coercive nature of 
interrogations at the station house

2. Police substantial compliance with Miranda warnings is constitutionally sufficient (holding from FL v. Powell)


a. its good enough to come really close



1. even though the Miranda opinion focused on equal state alternatives, the Court 


reasons that the underlying goal of Miranda was substantial compliance 


b. Miranda court never said that an exact reading of Miranda was constitutionally 
required


Florida v. Powell: the suspect was given his Miranda rights but they left out the fact that 
D had a right to have a lawyer present while he was interrogated.  Court holds that the 
police did enough and they think that police got the general idea

3. Applies to misdemeanors


a. Prior arguments were that presumptive coercion didn’t exist for misdemeanors b/c the 
police don’t apply the same kind of the pressure as they do in felonies


b. Problem: you don’t know when things are a misdemeanor or a felony

4. Miranda is NOT the constitution, instead it is a constitutionally based remedy to protect the 5th amendment


a. You can get around Miranda w/ an adequate substitute, as the Miranda case holds



1. If Miranda was the constitution, this would not be available


Dickerson: Congress passes a statute repealing Miranda, only involuntary confessions are 
inadmissible in federal court.  This statute is not mentioned in any USSC case b/c 
congress cannot overturn the supreme courts interpretation of the constitution.  Holding: 
3501 is unconstitutional b/c it doesn’t provide an adequate substitute for Miranda.  
Requist acknowledges that there are USSC cases that appear to carve out significant 
exceptions to Miranda, and don’t treat the need for Miranda or substitute as 
constitutionally dictated.  Miranda is not needed to protect the 5th amendment in every 
circumstance, we can say that under 5th amendment balancing Miranda can be balanced 
out depending on the circumstances.  Thus: 3501 is unconst. but any case giving Miranda 
less treatment is not overturned b/c 5th amendment balancing allows for this and Miranda 
is cosnt. remedy or its substitute (you can have Miranda exceptions). 

5. no Miranda given=presumption of coercion

Custodial Interrogation

CUSTODY

1. Miranda is not limited to station house interrogations; it must given where a suspect is deprived of freedom


a. Deprived of freedom = a reasonable person in the suspects position would not have felt 
free to leave



1. Circumstantial inquiry: look to what happened factually before and after 


confession to show whether a reasonable person would or would not have 



believed they were in custody



Orozco: four officers enter D’s apartment and they interrogate him there.  this is 


different than Miranda b/c he is interrogated at home.  A reasonable person in D’s 

position would not have felt free to leave, thus this was a custodial interrogation. 


b. Not Custody



1. Tax/audit interviews




Beckwith: IRS agents are interviewing D about his behavior related to a 



criminal investigation.  Court holds that he is not in custody.  Why: this 



interrogation is too casual, they are in a home, its routine investigative 



questioning not likely to invoke the concerns of Miranda.  Court concludes 


that a reasonable person would feel free to leave



2. Station house interrogations where D arrives voluntarily and leaves voluntarily 


(although b/c he was released by the police officers)




Beheler: D is summoned and goes to the station voluntarily.  Police 



question D at the police station.  He is not given Miranda.  Court holds 



that a reasonable person would have felt free to go because at the end of 



the interrogation he was free to go.  This analysis is odd because hindsight 


isn’t generally used to protect constitutional rights 




Alvarado: police call D’s parents and they bring D to the station.  Similar 



to Beheler in that it appears to be someone voluntarily coming down to the 


police station.  Even though the parents bring at the police request, it’s 



treated differently than the police picking up a D and bringing him to the 



station.  D’s parents were not allowed into the interrogation after they 



requested, and they wait outside for 2 hours while the son, D, is 




interrogated.  After the interrogation is over, D is allowed to leave (like 



Behehler).  The Court points to specific facts, such as the multiple breaks 



given during the interrogation, that show a reasonable person would have 



felt free to go.  However, many of the facts point to the fact that a 




reasonable person would not have felt free to go



3. Beginning stages of a routine traffic stop do not require Miranda 




a. Can apply to stopping persons on foot in public




b. applies only to routine traffic stops/stops on the street




c. Theory: questioning in public eliminates the fear of inherent coercion(  


it’s on the street, people can be watching, its in the public eye, a person is 



not likely to feel coerced by the police interrogation and their lack of 



freedom to leave for the initial portion of the interrogation 




d. In the early investigative stage, no need to Mirandaize before asking Qs, 


giving field sobriety test, etc



4. Probation Interviews




a. probation officer does not play the same role as a lawyer





1. they are law enforcement, it would be strange to suggest that 




Miranda can be invoked to protect yourself against law 





enforcement, in order to talk to law enforcement 




Fare v. Michael C.: Michael is suspected of being an accomplice to 



murder in a robbery gone bad.  He is 16 ½.  He is given his Miranda 



warnings and asks to talk to his probation officer.  The police respond no, 



he can talk to his lawyers but not the probation officer.  At the time CA 



SC had decided that since minors couldn’t hired a lawyer, a minor request 



for parents was the equivalent of asking to talk to a lawyer and applies by 



analogy to probation officer for minors b/c of their parens patraie 




authority.  Holding: probation officer does not play the same role as a 



lawyer, and the request for a lawyer is different and unique: and this is 



why the Miranda right exists.  

INTERROGATION

1. any worlds or actions on the part of the police that the police should know are reasonably likely to illicit an incriminating response from the suspect


a.  reasonable police officer standard



1. Fairly broad standard


b. different standard from Massiah


c. includes things that are a functional equivalent of interrogation under Miranda



1. Doesn’t have to be direct, express questions




Ex: minimizing the offense hes charged with



Innis: officers pick up D and transport him to station.  In the car, they talk to each 


other about how worried they are about the missing shotgun bc it is near a school 


for the mentally disabled. D can overhear the convo.  Would a reasonable police 


officer have believed that this was likely to illicit an incriminating response?  The 


court held that these were not reasonably likely to illicit an incriminating response 

b/c the comments were off hand, why would anyone believe that a criminal would 

have a soft heart for kids.


b. The interrogation MUST take place during custody



1. Note: you don’t have to be in custody for a 6th amendment Massiah 



violation to take place

Miranda Rights are Case Specific

1. 5th Amendment right to remain silent vs. 5th Amendment right to have a lawyer


a.  Right to remain silent is 5th amendment privilege not to incriminate yourself



1. Right to remain silent is case specific, like the 6th Amendment Massiah rights


b. Right to counsel is part of the 5th amendment right to counsel



2.  5th amendment right to atty: not case specific, it is custody specific




a. if the D exceise the counsel portion of his 5th Amd. Miranda rights 



while in custody, the police are not allowed to return and question him 



about any other crimes while he remains in custody


c. How is this different from Massiah:



1. Massiah requires: 




a. proceedings begun




b. counsel already retained, appointed, requested




c. Behavior on police part to directly illicit information 



2.  Miranda requires custody and interrogation



( D has more opportunity to object to police interrogation under the 5th than he 


does under the 6th, b/c the 6th right to atty is case specific.  BUT, b/c it’s a 



Miranda it must be in custody


Mosley: police go to talk to D.  He is Mirandized and he says he doesn’t want to talk.  
Another officer comes later and asks D to talk about another unrelated case.  He give an 
inculpatory statement.  Holding: Exercising Miranda rights on crime A does not preclude 
police from coming back later and asking about a crime B.  
Right to remain silent is only 
case specific.


Roberson: D exercised his right to remain silent on crime A and requests to talk to an 
attorney.  Later, police come later to talk about crime B w/ new Miranda rights.  Holding: 
They cannot interrogate him about crime B


How do we reconcile Moseley and Roberson: exercising right to remain silent vs. right to 
lawyer

Duration of Exercised Miranda Rights

1. Exercising right to counsel implies that D wishes to have counsel present at all stages of the proceeding


a. Requesting counsel the first time you are Mirandized, in spite of subsequent 
Mirandizing, is sufficient to uphold this right 



Minnick: D escapes from prison and goes on a murder spree.  He was 



apprehended and requests an attorney.  He says he is meeting w/ his lawyer on 


Monday, and they come back on Monday.  They give him his Miranda rights 


again, and then he talked on Monday.  Holding: he asked for counsel, and counsel 

should have been there.  Once you say you want to talk to a lawyer, you have 


exercised your Miranda rights.  Because it was the same charge, Roberson is not 


implicated.  

2. When a suspect exercises their Miranda rights, this carries forward for the duration of custody


a. Why: if police re-interrogate suspects repeatedly, eventually they are going to give in 
and this is unconstitutional coercion. 


b. Exceptions: 
Police can re-Mirandize where:



1. Suspect has been released and out of custody for two weeks



2. Suspect is in prison 




a. prison was like his home, unlike jail waiting prosecution



Shatzer: police suspect D of crime while he is serving time for another crime.  


The police give Miranda rights and explain what is going on.  But the D says he 


thought they were lawyers and exercises right to remain silent.  The case 



dissipates, and 2.5 years later new evidence emerges.   New police officer sees D 


in prison.  He is given Miranda, he waives them, and talks.  Eventually he asks for 

lawyer, but after he makes inculpatory statements.  The information is used in 


case in chief (note: Miranda doesn’t block impeachment).  Holding: 2.5 years is 


not the same as daily/weekly/monthly interrogations.  Circumstances have 



changed enough 2.5 years later.  While someone remains in custody, Edwards has 

to be respected under almost all normal circumstances b/c once they are in 


custody the police should not be trying to wear them down.  However, Edwards is 

not intended to apply when someone was released from custody, rather it is 


intended to apply where D remains in the coercive atmosphere of custody.  If the 


D has been released from custody, that’s different b/c he can see friends or family, 

and Edwards shouldn’t apply if someone has been released and is taken back 


in afterwards.  Scalia dissent: police are going to release people for a brief period 


of time and then re-arresting them.

3.  There must be an affirmative waiver of Miranda rights, passive reactions (shrugging shoulders) or ambiguous statements (wavering/maybe I should talk to a lawyer) not sufficient


a. Ambiguous answers to Miranda is not sufficient to exercise Miranda rights 


b. If there is an ambiguity (like Davis)



1. Permitted to continue w/ the Miranda warnings to get a clarification




e.g. “does this mean you want a lawyer here or does this mean you are 



wiling to talk to us first”



2. Not permitted to begin interrogation b/c ambiguities cannot result in a waiver




a. “maybe” is not good enough


c. Government burden to show rights have been waived


d. Suspect burden to show Miranda rights were exercised



a. must show that he actually articulated his rights to talk to a lawyer


e. Must look to the totality of the circumstances to see if there has been a valid waiver


Smith: D is read his Miranda rights and they get to the atty part and he says “I would like 
to do that.” The officers say okay and continue reading the rest of the rights.  They then 
start to question to him.  Holding: ambiguities in how a D answers are significant, but not 
when they come after an exercising of rights.  A later ambiguity only arose b/c police 
didn’t honor D’s request to talk to a lawyer


Davis: D was being asked about a murder, he was in the navy.  First given Miranda rights 
and says “maybe I should talk to a lawyer.”  They ask him to clarify, and he says he 
doesn’t want a lawyer.  D orally and written waived Miranda and said maybe I should 
talk to a lawyer and then questions stopped.  Was the statement saying “maybe I should 
talk to the lawyer” the same as Smith( No, there is a difference between saying “yes I 
want a lawyer/I should do that” and wavering

When Miranda Violation Occurs

1. 5th Amendment is not violated until the compelled, testimonial statements are actually offered


Martinez: D in hospital bed, partially blinded by injuries and believes he is about to die.  
He keeps telling the police he doesn’t want to talk to them until he gets treatment and 
police continue to interrogate him.  D finally makes incriminating statements.  Knowing 
that they violated his Miranda rights, the government believing that they don’t have a 
case against him w/o the statements, they don’t bring charges. D files a civil action and 
the police officers who were sued along w/ the government, in this Bivens action for 
denying Martinez his constitutional right, make the argument that by violating Martinez’s 
constitutional right the officers in question are subject to liability under Bivens.  Holding: 
Miranda is intended as a 5th amendment protection against compelled self incrimination. 
Compelled self incrimination is forcing someone to give testimonial evidence against 
themselves in a criminal prosecution and there was no prosecution here and his 
statements were not offered against him.  

2. Due process can be violated at the time statements are taken


Martinez Hypo: the behavior of the police may violate the due process clause and if it 
does then he has a Bivens claim b/c due process is violated at the moment the statements 
are taken (like Rochin).  But if it is only a 5th amendment violation it is based on 
testimonial evidence there is no violation on a 5h amendment question at the time the 
evidence is offered.



1. Goldman says he doesn’t see why this same rule wouldn’t be applied to 6th 


amendment right to counsel

Miranda Public Safety Exception

1. Not an issue of time

2. The concern is that by giving the suspect their Miranda warnings, they will not divulge information that is needed to protect the public safety 


a. Likelihood that the suspect won’t answer after being Mirandized is such a risk to 
public safety that it justifies holding off on giving Miranda warnings

 
b. This can continue so long as the public safety problem exists, but as time passes the 
public safety might dissipate.

3.  Reasonable police officer stdard determines whether there is a public safety danger and if the court considers this reasonable, it is an exception to Miranda, and maybe to coercion as well

4. police abuse is not a problem b/c the police will instinctively understand when they are asking questions for criminal investigation and when they are asking questions for imminent danger (such as a weapon falling into the wrong hands


Quarles: woman approaches police car and says a man raped her. She gives a description 
and say the man is armed. They see him go into a market and follow him.  They stop him 
and first thing they ask him is where the gun is.  They find the gun.  Issue: does this 
preliminary investigative question violate Miranda?  No, the police need to find the 
weapon and they need to make sure that its found so no one is injured.  This doesn’t have 
to do w/ Miranda taking longer, it has to do with that if you read Miranda rights to a 
suspect in a public safety situation he wont tell you where the dangerous devices are b/c 
they will exercise their rights 



1. does the public safety exception apply to coercion (b/c the circumstances in this 

case are a coerced confession: guns are drawn and guy is asked question when he 


is on the ground):  probably 



2.  O’Connor concurrence: FOPT doesn’t apply to Miranda, not a public safety 


exception.  The gun is a fruit of the poisonous tree (failure to give proper Miranda 

warnings)

No FOPT exclusion with respect to TESTIMONIAL evidence will be applied to Miranda Violations 

1. FOPT doesn’t apply to Miranda unless the evidence offered is testimonial


a. does not apply to exclude physical evidence 



1. Why: 5th amendment requires that you not be made to be a witness against 


yourself, and 5th only gives a D the right not to give testimonial evidence



2.  Failure to give Miranda is not a constitutional violation in itself so it doesn’t 


need to be deterred, it’s the use of the Miranda warnings that violate the const. 




a. No point in deterring police from violating Miranda 




b. Miranda FOPT is only applicable to the statements


b. Difference from Bouknight:



1. The court was going to use her statements against her (suppose the child is 


dead? Her knowing where the child is is incriminating evidence)



2. It was clearly coercion: she was going to be held in contempt and locked up


Patane: Patane was arrested for harassing his ex gf and she got a restraining order.  He 
violated the restraining order and his parole by having a gun.  Officer picked him up for 
restraining order violation, and the probation officer asked him questions about the gun 
and he says he has it.  He isn’t Mirandized, and he tells him where the gun is.  Is this 
proper Miranda procedure? Were the statements and gun obtained by giving him proper 
Miranda warnings? No, Miranda FOPT does not apply to physical evidence.

2. FOPT does not bar testimonial evidence where the testimonial evidence is “attenuated at best” from the Miranda violation 


a. FOPT chain is broken where the idea that the second confession was at all influenced 
by his first, is at best attenuated or speculative



Elstad: robbery in the neighborhood, and a witness sees the son of a neighbor 


commit the robbery.  Police come into the house to talk to the son, and the son 


admits he was at the scene of the robbery.  He is taken to station w/o being given 


Miranda warnings.  They give him Miranda at jail, and he confesses again.  The 


psychological pressure exerted by the previous confession onto the making of the 


second confession was “attenuated at best.”


b. Second confession is not admissible where the initial denial of Miranda to get a 
confession was done intentionally



1. implicit in the plurality, and explicit in Kennedy’s concurrence, that subjective 


state of mind of the police must be delved into 



2. If there are curative measures, this could save the admission of the confession



3. Elmstad is limited to its facts: Miranda is too important to create a scenario 


where the police intentionally deny Miranda rights and then immediately after get 


them to confess w/ proper Miranda warnings 


Seibert:  Facts identical to Seibert.  Get a confession, Mirandize, second confession.  
Family has disabled son that dies and they decide to burn their house to cover it up, and 
they kill another child in the fire.  She confesses, they Mirandize her, and say “is this 
what you just told us” and she repeats the confession.



Holding: 




Plurality: bothered by the police deliberately following Elmstad, as an 



attempt to deny the D their rights .  




Kennedy (5th vote/concurrence): intentional deprivation of Miranda used 



as a trick to waive rights in the second confession is unconst. 





a.  nothing stops the police from using trickery, but they can’t use 




trickery to get them to waive





b. Once they waive, you can lie about facts, trick, etc





1. There were no curative measures: had the police taken curative 




measures, he would have dissented






a. Taint can be dissipated by curative measures






b. Examples: 







1. long break between the first confession and 






second confession 







2. If they told him that they cant use the 







unmirandized statement against him





2. Did they do it deliberately: if this was not deliberate on the part 




of the police, then he would admit it






a. although this was a motivating factor for the plurality, 





they don’t mention this in their opinion b/c that delves into 





the subjective state of the officers and that is something the 





supreme court strives away from 






b. Kennedy is joining the plurality b/c of the police 






subjective intent to trick

3. Miranda vs. Due Process


a. The exclusionary rule will only apply to the exclusion of objects if it’s a due process 
problem (like coercion)


b. if there is a 5th amendment violation, FOPT will not preclude physical evidence 


c. DPC does not have a testimonial element, whereas the 5th amendment only precludes 
testimonial evidence



1. Think Rochin: they pumped his stomach and these were not statements


WI v. Knapp:  the police intentionally failed to give the D his Miranda warnings in hopes 
of getting the D to reveal the location of some physical evidence. Like seibert, elieve the 
FOPT didn’t apply to physical evidence, they didn’t give Miranda warnings to get him to 
confess so they could find the object. Issue: is the fact that they intentionally preclude 
admission? Holding: no, the fact that its not testimonial means its admitted.  The court is 
not concerned w/ deterrence in this context, they are concerned w/ testimonial vs. not.  If 
it is testimonial, FOPT applies and intentional conduct might matter.  But if not 
testimonial, FOPT is out the window and Miranda violations which result in the obtaining 
of non testimonial evidence is okay.  

SILENCE

1.  Remaining silent is not relevant evidence at a criminal trial


a. it is not the remaining silent is completely irrelevant, but under 403 the prejudicial 
impact outweighs the small probative value



Hale : Arlington tells police he has been attacked by group of 5 men.  First says 


$65 stolen, then says $95.  He didn’t tell police his alibi on arrest, but testified to 


it at trial.  He is asked at trial whether he told police where he got the money 


from.  Prosecution says this evidence is relevant b/c it impeaches his credibility as 

to where he got the money. (note: this is not a case in chief issue where D offers 


sub. evidence of D remaining silent).  The impeachment is that “why didn’t you 


tell the police that explanation if you had the explanation at the time.” Holding: 


inadmissible.  What theory: little probative value.  Not relevant enough to be 


admissible.  Its not that him remaining silent is totally irrelevant, but the 



prejudicial impact (whatever that may be: scares D from testifying, might make 


an innocent person look guilty) is too big.

2. if given Miranda, D exercises right and testifies: cannot use silence to impeach


a. White’s concurrence in Hale is adopted as the new Majority in Doyle: when a person 
under arrest is informed as Miranda requires that he may remain silent, and that anything 
he says may be used against him, it seems to me that it doesn’t comport w/ due process to 
permit the prosecution to call attention to his silence at the time of arrest



1. this is focused on a due process/trickery standard, as opposed to a Griffin 


analysis of using constitutional rights against the D




Doyle v. Ohio: almost identical facts to above case, except that it’s a state 



court case and FRE don’t apply.  D is arrested, Mirandized and exercises 



his right to remain silent.  He has a story that is exculpatory and it is told 



at trial but not to the police on arrest.  He testifies in his own defense and 



argues that the arrest was a set up.  The prosecution says “why didn’t you 



just explain that to the police when you were arrested?” (exactly what 



happened in Hale).  This is probative b/c if he had a reason why he 




shouldn’t have been arrested and didn’t tell police, maybe he made it up. 



Holding: cannot use silence against him 




Dissent: lots of things are admissible for impeachment, and b/c D was 



Mirandized he was in a better position than most other Ds are b/c he has a 



great argument for why he remained silent: b/c he told me!  Maybe 



prosecution in a federal court couldn’t do this b/c of 403, but it’s a state 



case and we don’t do their evidence rules and the const. question raised by 


the majority is due process.  Due process: in the end, what harm? He 



didn’t tell the police and they told him he didn’t have to

Silence and Impeachment(all subject to the rules of evidence 

1. pre Miranda, pre arrest =admissible 


a.  D is never given warnings about his silence, and when he remains silent he is not 

relying on these warnings.



Jenkins: attempt to impeach w/ pre arrest silence.  Crime occurs and 2 weeks later 

D turns self in.  Holding:  there is no actual reliance on M b/c no gov’t agent told 


them they had a right to remain silent then and there.  Even though you have a 


const. right not to come forward, the fact that you chose to exercise that right can 


be used to impeach you. 





a. Dissent: they don’t have to b/c they already possess the right and they 



know it, so the chances are high that they don’t have to come forward and 



speak.  We cannot assume that absent official warnings that people are 



unaware of their const. rights ( Everyone knows about Miranda. 


b. not given Miranda b/c not in custody, and doesn’t tell the police about a defense before 
in custody: the pre Miranda silence can be used against him b/c there is no direct, official, 
misleading by police

2. Pre Miranda, post arrest silence=admissible


Fletcher: man commits crime, doesn’t turn himself in or talk before arrest.  He is arrested 
and at trial claims he acted in self-defense.  Pre arrest silence is used against him and that 
after arrest he was silent too. (un-Mirandized post arrest silence issue).  Is there a due 
process violation by allowing the gov’t to use post arrest silence in trial against them so 
long as there was no Miranda warning?  Not a DP violation: b/c everyone knows they 
don’t have to talk to police under these circumstances.  Takes away the incentive to give 
Miranda warnings. 

3. Post Miranda, waived silence on a particular point =admissible


a. There was no trickery involved b/c police read D rights and the rights were waived by 
speaking



1. This is NOT using D’s exercising of his right to remain silent against him



2. B/c he waived, anything he said is admissible against him


b. if given Miranda, waives, says something and testifies to more: can be impeached re: 
the more that he didn’t talk about w/ the police


Anderson v. Charles: D was given Miranda (Doyle) and waived, spoke to Police.  
Anything he said could be used against him at this point.  At trial, he testified to his 
innocence, including something he hadn’t mentioned to the police after he waived his 
rights and spoke to them.  Q: can the prosecution point out that he didn’t bring up the fact 
that didn’t bring up the information during police interrogation.  Holding: admissible for 
impeachment purposes.  D waived his Miranda right and the police didn’t mislead him.

4. Post Miranda silence =not admissible based on DP violation 


Greenfield: D pleads not guilty after he is arrested and Mirandized he says nothing.  At 
trial he makes an insanity defense.  Prosecution uses exercise of silence and lawyer 
request as evidence of his sanity.  Holding: D has the right to remain silent, and it doesn’t 
matter what you are using it for, but you are using the exercising of that right against him, 
and that is fundamentally unfair, even for something as attenuated as insanity.  Cannot 
use the exercising of the privilege of self incrimination against them, and that includes 
insanity. 

Burden of Proof
1. Jurors should only judge how a confession is obtained, not its reliability 


a. once the jury hears the confession to determine voluntariness, they are going to 

consider its truth


b. After its admitted, the trustworthiness of the confession can be argued


1. what if the jury is unable to ignore the confession once they decide that it 


wasn’t given voluntarily 




Jackson: NY court let the jury decide the issue of coercion after hearing 



the confession.  The jury would decide if it was given voluntarily, then it 



could be considered, but if not voluntary, as determined by the jury, then 



the jury cannot use the confession. Holding: we don’t care whether the 



confession is reliable or trustworthy, it’s a question of how the confession 



was obtained (e.g. did the behavior of the police violate due process or 



Miranda).  

2. If prosecution wants offer a confession, and an objection is made, the prosecution has the burden of showing the confession was voluntary or Miranda was waived 


a. Preponderance of evidence

When does a D have a privilege against self-incrimination

1. there is only a privilege when you can be convicted of a crime, b/c otherwise you cannot be incriminating yourself 


a.  Important bc not answering could land you in contempt b/c you are not in possession 
of the privilege not to speak

2. No privilege where: 


a.  acquitted or convicted in a previous criminal trial (double jeopardy) and subsequent 
testifying at a civil trial ( no ability for retrial, no self-incrimination 


b. Statute of limitations ( must make sure the SOL has run on all crimes they could 
potentially be incriminated on 


c. immunity

3. Immunity 


a. transactional immunity: immunity for any crime which is talked about and any crimes 
surrounding it Councilman


Ex: testify about a robbery, cannot prosecute D for that robbery or the acts 


surrounding it


b. use derivative immunity: cannot use words spoken nor any other evidence derived 
from those words, including testimony of other witnesses


1. narrower than transactional immunity, because only the words spoken cannot 


be used against the D, but they can still be prosecuted



2. Even if evidence discovered as a result of the testimony was non-testimonial 


(objects or people), immunity still applied




1. Difference b/w this and Miranda: The compelling of testimony under a 



threat of contempt is what is going to be used against him, not right 



privilege against self incrimination



3. The jurisdiction not granting immunity can prosecute only where they show 


that they didn’t use the words spoken by the accused under the grant of immunity 


or anything derived from the words in the subsequent trial



Kastigar: does the failure to grant complete transactional immunity violate the 


privilege against self incrimination under a grant of merely derivative use 



immunity.  Holding: use derivative is good enough b/c it puts you in substantially 


the same position you were in before when you were forced to testify.


c. If you are the grating sovereign, you must give transactional immunity, if you are the 
non granting sovereign you must give use immunity 


d. Strict burden on the prosecution to show that their evidence has not been derived from 
anything the accused may have said while under a grant of immunity 


e. State/fed immunity: fed immunity applies to states, but state immunity doesn’t apply to 
the feds



1. J, atty for Nixon, is granted use derivative immunity by the government.  


Prosecution is able to overcome burden and show none of the evidence he gave 


under immunity was used against him.  If transactional immunity was applied, he 


couldn’t be prosecuted and convicted.

Almost all statements made by Ds can be used for impeachment





Hierarchy:


1. Arrest: need full probable cause


2. Brief detention/terry: reasonable suspicion, more than a hunch


3. Social intercourse: no 4th amendment implication 








In On Lee and Hoffa both parties were invited onto the premises and they did not act outside the scope of the consent( consent of one party = no 4th implication





Katz vs. OnLee/Hoffa= no one consented to the tap in Katz, whereas one party consented in other cases








