Criminal Procedure – Spring 2010 - Goldman
CRIMINAL PROCEDURE – SPRING 2010 – GOLDMAN	Comment by Samuel Greenberg: Define impeachment in here.  

THE FOURTH AMENDMENT:  The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

1. Exclusion and Taint
a. Exclusionary Rule Generally: A remedy for constitutional violations.  Idea is to put the prosecution and police back into a position they could have occupied had they not violated the Constitution.  
i. ORIGINAL RATIONALE: Weeks said the rationale for “returning” evidence back to the accused was to preserve judicial integrity.  Idea was that courts would not participate in violations of the constitution (implicit sanction basically).  
1. COMPARE: Cardozo’s belief in Defore – why should the criminal go free simply because the constable has blundered?  Seems like there should be an alternative remedy.
ii. MODERN RATIONALE: Starting with Mapp v. Ohio and culminating with Calandra, deterrence became the principal rationale behind the exclusionary rule.  The idea was to deter bad police conduct.  
1. CRITICAL: Opened up an avenue for numerous exclusions.  If excluding the evidence in a particular case would not have deterred the police, then why bother?  Judicial integrity much more rigid.  
a. Calandra COST BENEFIT RULE: Does the cost of exclusion outweigh the incremental deterrence from excluding in a particular circumstance?  If so, then the exclusionary rule should not apply.  
i. CONTRAST: Judicial integrity would still exclude improperly obtained evidence to protect the court’s sanctity. 
b. The Process of Incorporation Against the States
i. Weeks RULE: Exclusionary rule of the 4th amendment applicable only to the federal government.  
1. Non-Controversial: Why?  Very few federal crimes at the time so few prosecutions were jeopardized by application of the rule.
ii. Wolf RULE: Question of incorporation arose.  Held that the 4th amendment was incorporated against the states by virtue of the 14th.
1. HOWEVER: The exclusionary rule was not held applicable against the states.  
a. WHY? Viewed simply as a remedy – not a constitutional mandate.  
b. ALLOWED: The “silver platter” doctrine.  Feds would have evidence that they couldn’t use – so they handed it to the states for their consumption in trial.  
iii. Mapp v. Ohio RULE: Exclusionary rule of the fourth amendment applies against the states via the 14th amendment.  
1. WHY? Was effective in the federal context and seemed to be the only practical option for deterring police conduct.  Not to mention – what is a system of government that does not respect its own laws?  The court should promote respect for the constitution.  
a. AFTER ALL: Not as if prosecutors were going to file criminal charges against the police every time they trespassed or violated some right.  You have to work with these people!
c. Alternative Remedies for Constitutional Violations
i. NOTE: Even where the exclusionary rule does not apply, you can still bring a Bivens action so long as your constitutional rights were violated by the federal government.
ii. Bivens RULE: Individuals have an implied cause of action against the federal government when their constitutional rights have been violated.
1. WHY? It’s the 1983 counterpart for federal suits (1983 only allows suits against the states for constitutional violations).  Essentially, idea was to provide a remedy to a right if the victim was not going through a criminal trial.
a. ESSENTIALLY: If you were subject of a criminal trial – you could be remedied via the exclusionary rule.  If you did not go to trial – government could trample your rights without any recourse.  Bivens provides recourse.  
i. TODAY: Technically both criminals and non-criminals can bring a Bivens suit.  However, they tend to only be successful for non-criminals.  
2. How Come Bivens Isn’t the Sole 4th Remedy?
a. Damages are usually low – doesn’t provide much of a deterrent;
b. Rarely does a jury award criminals damages.
d. How Far Does the Exclusionary Rule Go?
i. Wong Sun RULE: Fruit of the poisonous tree doctrine.  Evidence obtained as a result of an earlier constitutional violation is also subject to the exclusionary rule.  
1. EXCEPTION: Free will.  If the police venture to your home to interrogate you based on information they unlawfully obtained, they cannot use anything you say at that time.  However, if you decide on your own free will to go back to the police and confess – that’s an exception!
a. EVEN THOUGH: You may have never confessed in absence of that initial police contract.  
i. ESSENTIALLY: A proximate cause analysis.  
1. EXAMPLE: Taylor v. Alabama – suspect confessed to police six hours after his initial unlawful arrest.  Suspect was in custody the whole time.  Causal relationship found between unlawful arrest and confession and therefore confession excluded. 
a. NO FREE WILL!
b. WHO’S FREE WILL?
i. Wong Sun RULE: Free will of the confessor overrides any taint;
ii. Ceccolini RULE: Free will of any WITNESSES overrides any taint.
1. ESSENTIALLY: Fruit of the poisonous tree really only applies to objects.  If persons choose to testify they can do so without it being excluded.  Even if the police only found that witness based on unlawful action!
c. EXAMPLE: Police arrest H for heroin possession.  H says he got the heroin from Blackie Toy.  They arrest Blackie Toy (unlawfully – no probable cause) who says that Yee has heroin.  They find heroin on Yee who says he got it from Wong-Sun and Blackie Toy.  Police question Wong-Sun but he says nothing.  Wong-Sun comes back the next day and confesses to the police.
i. HELD: Heroin obtained from Yee was inadmissible against Blackie Toy because it was the fruit of an initial unlawful arrest of Blackie Toy.  However, admissible against Wong-Sun because he confessed on his own free will.
2. RATIONALE: You cannot beat information out of someone, use that information to find further incriminating evidence against that person, and then use it to convict them but simply avoid introducing the original information/confession.  

2. Standing – Civil and Criminal
a. Old Rules
i. Generally: D would have automatic standing for certain types of cases.  Generally, if you were legitimately on a premises or owned an item, you could assert standing.
1. New Framework: Began to emerge in the late 60s until the Rakas rule was announced in the late 70s.
2. Rakas: Eliminated automatic standing in when D was legitimately in car;
3. Rawlings: Eliminated automatic standing for apartments and items
a. FACTS: D placed drugs in accomplice’s purse.  Police search bag unlawfully.  D cannot challenge because he did not have a reasonable expectation of privacy in the purse.  
4. Salvucci: Eliminated automatic standing for possession crimes.  Why?
a. Simmons protects D’s during a standing hearing; and
b. Reasonable expectations of privacy framework provides an adequate means of enforcing personal rights.  
b. THE FIRST STEP
i. ASSUME: For argument’s sake that the police have committed a fourth amendment violation.  Does the suspect have a constitutional right however?  
c. Rakas RULE: A defendant can only assert a fourth amendment right if he had a reasonable expectation of privacy in the area or thing searched or seized.  
i. Reasonable Expectation of Privacy?
1. Rawlings RULE: The reasonableness determination is a facts and circumstances determination.  MUST BE OBJECTIVELYreasonable.  For example (by Rehnquist):
a. Long pre-existing relationship with the person you entrust your property?;
i. CRITIQUE: You have a short duration relationship with a hotel yet you have a fourth amendment right there.  Hotel even has access to the room!
b. Pre-existing access to the location used?;
c. Any legal right to exclude others from the area?;
d. Have others been through the location without your permission?;
e. Was the location locked?;
2. Problems with the Reasonableness Standard
a. ESSENTIALLY: If the police convince people that they will be searched no matter what, then people can never expect to have privacy in those areas and thus could never assert their rights.  
ii. Establishing Standing: Often a D will have to testify at a hearing to determine whether he had standing.  
1. Simmons RULE: D’s statements during a standing hearing cannot be used against him during trial.  
a. OPEN QUESTION: Whether the statements can be used for impeachment purposes.  
iii. Effect of the Standing Rules: Functionally the biggest restriction on the exclusionary rule.  
1. Why? No Standing: Then the D cannot assert a fourth amendment violation.  
a. Old Precedents: Used to grant Ds automatic standing for possession crimes (and certain other areas).  Standing is much more limited today.  
d. Examples of Standing
i. Mancusi RULE: A person can have a reasonable expectation of privacy even when the area is shared by others.
1. FACTS: Mancusi shared an office with others who had access to his filing cabinet.  Police seize the files.  Mancusi has standing.  
a. WHY? Simply because private citizens may have access to your files, that does not mean the government should have the same access!  They are restricted by the Constitution.
i. ANALOGY: Like having a roommate who has access to your room.
2. Precedential Value?  Still authoritative just ignored.  
ii. Payner RULE: A person has no reasonable expectation of privacy in his banker’s briefcase even when the government commits crimes to obtain the briefcase’s contents.
1. FACTS: Government hires private contractors to break into banker’s hotel room and steal documents implicating D.  Government admits it did this.  Lower court says shocks the conscience of the court and gives D standing to challenge.  SCOTUS overturns saying D has no reasonable expectation of privacy in banker’s briefcase.  
a. SIDE RULE: SCOTUS is the ultimate arbiter of 4th Amendment issues.  The lower courts must work within its framework and are not entitled to create any new exceptions to the rule.  
iii. Carter RULE: Short-duration guests who are only at the premises to conduct an illegal transaction do not have a reasonable expectation of privacy in the premises and therefore no standing to assert a 4th amendment violation.  
1. THUS: Can enter the home to arrest the suspect without an arrest warrant in this case!  Not violating the suspect’s rights because no reasonable expectation of privacy!
a. COMPARE: In suspect’s own home, the police would need a warrant to enter home to arrest!
2. SOCIAL GUESTS: Generally have a reasonable expectation of privacy in the premises even if it is not their home.  
a. NARROW EXCEPTION: For short duration social guests who are present only for an illicit purpose.  

3. Exclusionary Rule Modified
a. General RULE (Calandra): Exclusionary rule will only apply where the benefits of deterrence outweigh the costs of excluding the evidence.  
i. PROBLEM: Exclusionary rule is only relevant when the police have something incriminating.  Thus, the costs will always seem high relative to the perceived benefits of deterring the police.
1. IT’S POSSIBLE: That the balancing test will ultimately balance away the exclusionary rule.  The costs are easy to see while the benefits are much more ephemeral.  
b. Specific Rules – Exceptions to the Exclusionary Rule:
i. FREE WILL:
1. Wong-Sun RULE: D who exercises his own free will, despite a tainted constitutional chain of evidence, will overcome the normal exclusionary rule.  
2. Ceccolini RULE: Free will of any witness overcomes the exclusionary rule.  
ii. GRAND JURY
1. Calandra RULE: Exclusionary rule does not apply in grand jury proceedings.
a. NOTE: Grand jury proceedings are essentially rubber stamps anyway.  If a prosecutor wants an indictment, he can get an indictment.
iii. IMPEACHMENT
1. OF DEFENDANT WITH TAINTED PHYSICAL EVIDENCE
a. Havens RULE: Exclusionary rule does not apply to tainted evidence used for impeachment purposes.
i. BROAD: Can use the tainted evidence to impeach whether the statements were made on direct or cross.  
1. REMEMBER: The evidence cannot be used in prosecutor’s case in chief!
ii. ENORMOUS DISINCENTIVE: To calling a D to the stand.  
1. SOLUTION? Carefully limit the scope of direct examination and ensure that you object like hell on cross to avoid opening any minefields.  
b. HISTORY
i. Walder RULE: Exclusionary rule does not apply to tainted evidence used for impeachment purposes so long as that evidence was excluded in an unrelated proceeding.
1. RATIONALE: Material is collateral to this case and helps to deal with credibility.
2. OF DEFENDANT WITH STATEMENTS TAKEN IN VIOLATION OF MIRANDA: 
a. Harris RULE: Statements taken in violation of Miranda can be used to impeach a D when he testifies in a manner inconsistent with those statements. 
i. CAUTION: Cannot be used in prosecutor’s case in chief!  
ii. WEIRD DICHOTOMY:  Statements taken in violation of Miranda can be used for impeachment even when they are from the same case.  However, evidence taken in violation of the fourth can only be used for impeachment when it comes from an unrelated case.  
1. ULTIMATELY: Solved by Havens.  
3. OF DEFENDANT WITH PREVIOUSLY IMMUNIZED TESTIMONY (5th Amendment?)
a. Portash RULE: Testimony obtained as a result of immunity cannot later be used for impeachment purposes against that person.  Exclusionary rule always applies in this situation.
i. RATIONALE: Grounded in the Fifth Amendment – immunity is the ultimate form of compulsion because you must testify (as there is no adverse consequence).  To later have this used against you in any form seems blatantly unconstitutional.  
4. OF DEFENDANT’S WITNESSES
a. James RULE: Illegally obtained evidence cannot be used to impeach other defense witnesses.  
i. RATIONALE: Would encourage the police to obtain illegal evidence because there would be numerous ways to introduce; would chill D’s defense; and threat of perjury prosecution is sufficient to deter lying on the stand.  
iv. CIVIL PROCEEDINGS
1. Generally
a. Janis RULE: Exclusionary rule does not apply in civil cases.
i. WHY: Police are interested in criminal prosecutions – there would be marginal deterrence by excluding it from civil cases as well.   
2. IMMIGRATION
a. Lopez-Mendoza RULE: Exclusionary rule does not apply in an immigration proceeding because it is a civil proceeding.  
i. WHY? Several reasons:
1. Deportation likely anyway;
2. Volume is huge in these INS raids;
3. INS self polices; and
4. Alternative remedies exist: namely, a Bivens action.
ii. ESSENTIALLY: 4th amendment Bivens remedy is available to citizens and non-citizens alike – so use it for a remedy here.  
3. PAROLE REVOCATION HEARINGS
a. RULE: Exclusionary rule does not apply to parole hearings.  
i. AGAIN: Will not apply in a parole hearing either!  How close to a criminal punishment!
v. PRISON
1. Hudson v. Palmer RULE: Prisoners haven o fourth amendment rights in their prison cell.
a. WHY: No reasonable expectation of privacy in a prison cell;
b. DISTINCTION: Not only is this an exception to the exclusionary rule, but because the 4th amendment does not apply in any case, a prisoner cannot even bring a Bivens action for unreasonable searches and seizures.  
i. HOWEVER: Prisoners can still make claims under the 8th amendment and the 5th amendment’s takings clause.  (O’Connor concurrence).  
vi. INEVITABLE DISCOVERY
1. Nix v. Williams RULE: If the police would have discovered incriminating evidence on their own without the use of other illegally obtained evidence, then it is admissible.  
a. ESSENTIALLY: An exception to the exclusionary rule.  
i. BREAKS: The fruit of the poisonous tree doctrine.  
b. FACTS AND CIRCUMSTANCES: In Nix, the police were combing the area and would have found the body within 3 to 5 hours despite the D’s unlawfully obtained confession that sped up the process.  
i. BURDEN OF PROOF: Government must show by the preponderance of the evidence it would have inevitably discovered the evidence despite the constitutional violation. 
ii. TIMING: Have to show the conditions were static or the evidence would have been found in a short amount of time.
1. STATIC GIVES YOU MORE DURATION
2. RAIN COMING? NO GOOD!  SHORT TIME! 
vii. INDEPENDENT EVIDENCE RULE
1. Nix RULE: If the police obtain information unconstitutionally from a D, but at the same time, other police have discovered the information via constitutional means, it is admissible. 
a. RARE: That you will have simultaneous events like this.  Inevitable discovery is much more likely to apply.  

4. SEARCH WARRANTS
a. General RULE: An unreasonable search or seizure is a search or seizure in violation of the 4th amendment.  A warrantless search or seizure is presumptively unreasonable.  Thus, absent and exception, a warrantless search or seizure is in violation of the 4th and subject to the exclusionary rule.  
i. WARRANT REQUIREMENTS:
1. SPECIFICITY – Stanford v. Texas - RULE: A warrant must particularly describe the place to be searched and the persons or things to be seized.
a. WHY? Fear of the colonial general warrant which allowed the authorities to rummage for any evidence of criminality.  
i. TOO GENERAL: The warrant in Stanford v. Texas which specified that the premises were “a place where books, records, pamphlets, cards, receipts, lists, memoranda, pictures, recordings, and other written instruments concerning the Communist Party of Texas, and the operations of the Communist Party of Texas are unlawfully possessed and used in violation of law.”  
1. FISHING EXPEDITION: To let the police take everything and hope they find something criminal.  
a. KEY: Do the police have too much discretion in executing the warrant?
b. EX POST SPECIFICITY: Lo-Ji – impermissible.  You have to go into the search with a specific set of items, you can’t seize those items and then write the warrant specifying that was what you were looking for!
c. FIRST AMEDNMENT ISSUES: 
i. Lo-Ji RULE: Special scrutiny will be applied to any large-scale seizure of books, films or other materials presumably protected under the first.  
1. NOT MUCH BITE HERE ANYMORE.  PJ Video.  
2. PROBABLE CAUSE – Ventresca - RULE: A warrant must be supported by adequate probable cause.  
a. WHAT IS PROBABLE CAUSE?: There has to be a enough to justify that the facts stated are probably true.  If the magistrate made a practical common-sense decision that here is a fair probability that contraband or evidence of a crime will be found in a particular place, then there is probable cause.  
i. PROBABILITY: Judges often assign a 47 percent number to the standard of proof they require for probable cause. 
1. EXTRAORDINARY DEFERENCE: To magistrates.   
b. WHAT FACTS DO YOU CONSIDER?
i. Gates RULE: Probable cause is a totality of the circumstances approach.  
1. Anonymous Tips:
a. OLD RULE – Aguilar-Spinelli: You would need 1) independent information; and 2) corroboration
b. TODAY: Just part of the totality of circumstances test.
2. Hearsay?  Can be considered in warrant application.  
c. ARE THERE HIGHER LEVELS OF PROBABLE CAUSE?
i. PJ Video RULE: First amendment does not implicate a different standard of probable cause – despite language to the contrary elsewhere. 
1. WHY? First amendment protections exist to serve that amendment.
2. PRESUMABLY: There is only one standard of probable cause no matter what other constitutional right may be involved.  
3. APPROVAL BY A MAGISTRATE – Lo-Ji - RULE: For a warrant to be valid, it must be signed by a neutral and detached magistrate.  
a. EXAMPLES OF BIASED MAGISTRATES:
i. Coolridge – Attorney general signed off on the warrant.  Clearly not neutral and detached as he was the part of the government that brought prosecutions!
ii. ?  - Magistrate whose only job was to approve warrants and was paid per warrant.  Clearly an incentive to sign warrants and keep cops coming back for more!
iii. Lo-Ji: Magistrate accompanied the police to a porn shop and looked at each article before he determined if there was probable cause to seize the items.  Magistrate was clearly PART of the investigation and not a neutral and detached arbiter.  
1. SMELLS: Of a general warrant for evidence of criminality!
b. DISTINCTION – NO BIAS:
i. Heller – Police state that they believe after viewing a film in a local theater that it is obscene.  No other copies available.  Magistrate says, the only way I can establish probable cause to seize is if I see it myself.  So Magistrate goes to the theater, purchases a ticket, and watches the film.  Determines it is obscene and signs the warrant.
1. DISTINGUISH: From Lo-Ji, here the magistrate was simply looking at the one thing the police pointed out to him.  Magistrate was not actively investigating!  Thus, warrant was acceptable.
b. Can a Suspect Challenge the Validity of a Warrant?
i. NOTE: This is different from a motion to exclude the evidence – this is challenging the warrant at the outset before the search takes place.  
ii. Franks RULE: A suspect may challenge the factual assertions within a warrant provided that:
1. RULES TO GET A HEARING: 
a. There are allegations of specific deliberate falsehood or reckless disregard of the truth;
b. There is a statement of supporting reasons, including affidavits of eyewitnesses testifying to their accounts;
c. Must show that the warrant depended on the false or reckless statements for probable cause;
i. MUST BE CRUCIAL TO THE PROBABLE CAUSE!
ii. IN OTHER WORDS: If you remove the offending statement, and there would still be probable cause, then YOU DO NOT GET A HEARING!
1. THUS: Police can lie so long as the lie is not critical to the probable cause in the warrant.  
2. AKA: “Transverse the warrant”
a. REMEMBER: This is just to get a hearing!  You then need to win at the hearing by showing that your assertions are credible!
c. Can the Police Obtain a Warrant for a Third Party Search?
i. THIRD PARTY SEARCH: Where police search a third party for evidence of criminality committed by another person (who is not the subject of the search).  
ii. Zurcher RULE: The police can obtain a third party warrant
1. WHAT IF A SUBPOENA IS AVAILABLE? Does not matter.  Police can choose which method they want to use.  
d. What Evidence can the Police Seize?
i. Warden RULE: When the police are present somewhere legally; they can look for any instrumentalities of criminality.
1. FACTS: Police enter house without warrant in hot pursuit (valid exception to warrant requirement), they take not only the gun and money used in the crime, but a shirt identified at the suspect’s during the robbery.
2. ELIMINATES: Old “mere” evidence rule which limited searches to fruits of the crime or instrumentalities of the crime.
a. FOR EXAMPLE: Andresen – eliminates the “mere” evidence rule with respect to papers.  Police can seize papers now in addition to instrumentalities of the crimes and contraband.  
i. OLD RATIONALE: A writing was tantamount to spoken word.  Thus, using a writing against a D was like compelling him to be a witness against himself;
ii. NEW RATIONALE: There is no government compulsion involved here.  The writing was voluntary free of any government influence.  Thus no 5th issue.  Further, 4th amendment privileges you from producing the evidence but not its production by constitutional means!
ii. Stanley RULE: Where the police have a warrant to seize all items related to crime A, they cannot seize items related to crime B unless they are in plain view and clearly contraband.   Non-contraband items seized must have a nexus to what is specified in the warrant and criminality!
1. CAUTION: Not exactly a constitutional rule – was only dealt with by a concurring opinion in Stanley.  
a. FACTS: Police have a warrant to search for gambling material.  They open up a drawer looking for betting slips.  They find a film canister and decide to open it.  They use the suspect’s projector to play the film and believe it is obscene and therefore seize it and arrest the suspect.  
i. NOT: 
1. Plain view – the film was in a canister and could not be viewed without additional equipment and a warrant;
a. NOTE: Probably could not even hold the film up to the light to check the frames – it was beyond the scope of what they were looking for (gambling materials) and clearly not in plain view.  
2. Subject of the warrant – they were looking for gambling material!
e. How Must the Police Serve a Warrant?
i. Richards RULE: Before entering a premises to serve a warrant, the police must knock and announce their presence before entering unless they have reasonable suspicion to believe that there are exigent circumstances.  Usually 20 to 30 seconds before entering.
1. Reasonable Suspicion?  Less than probable cause.  Requires some basis however, but it doesn’t take much:
a. Potential to destroy evidence;
i. E.g. flushing sound;
ii. NOTE: Sometimes knowing you are serving a drug warrant is enough (or running or flushing noises).  
b. Cops fear a violent response.  
2. Rationale: 
a. Give suspect privacy (put on pants);
b. Prevent damage to suspect’s premises;
c. Ensure that police are not shot as intruders;
d. ESSENTIALLY: Protect life, privacy, and property.  
ii. What is the Remedy to a Richards Violation?
1. FACTUAL CONTEXT: 
a. Cops enter a residence three to five seconds after announcing their presence.  They had no exigent circumstances to not wait a proper amount of time.  
2. HISTORY
a. Prior to Hudson, the exclusionary rule was applied to any K&A violations.  
3. Hudson RULE: Knock and announce violations do not lead to the fruits of that violation being excluded unless the violation is egregious or there is a pattern of abuse.  
a. UNCERTAIN HOWEVER: Views from the case:
i. PLURALITY: The evidence would have been found whether or not they waited the proper amount of time – so why should it be excluded?  The lack of waiting was not the cause behind the discovery of the evidence;
1. ESSENTIALLY: No but-for cause, thus no violation.
2. FURTHER: This case stands for the proposition that traditional applications of the exclusionary rule may no longer be justified.  
ii. KENNEDY CONCURRENCE: Under the facts of this case – it would be hard to say that the violation was the cause of the evidence procured given the lawful warrant.
1. FURTHER: seems that a 10 second delay when conducting a five hour search seems immaterial.  Simply too attenuated for the “taint” to keep applying.  Wong-Sun type of argument;
2. ABUSE: Different result may occur if police abuse their K&A routines.  
b. THUS: Kennedy’s rule conquers for now and we are left with ambiguity.  Clearly the exclusionary rule does not apply to every K&A violation.  
i. FOR THE MOST PART THOUGH: Exclusionary rule will not apply to knock and announce violations.  Have to show that there was some causal connection between the violation and the fruits!  	Comment by Samuel Greenberg: What would this be?
f. Relaxation of the General Warrant Requirements
i. Reasonable Mistake of Area Specified in Warrant
1. Garrison  PREMISES RULE: If the police have a warrant to search place A but make a reasonable mistake and end up searching place B, there is no violation of the 4th amendment.  
a. WHY? 4th only demands reasonableness.  If the police made a reasonable mistake then they complied with the strictures of the 4th amendment.  
b. TENSION: Within the court as to what constitutes a reasonable mistake.  This case was a third floor apartment that police reasonably believed was one unit but was actually two units.  
2. Rodriguez CONSENT RULE: If the police reasonably believe they have consent to search premises but it turns out the person so consenting had no authority to give consent, the search will not be in violation of the 4th.  
a. EXAMPLE: Woman tells police bf is beating her.  Police ask where bf is and she replies “our” apartment.  Woman uses her key to let officers into the apartment.  Police had no warrant and woman no longer lived in the apartment.  Entry was nonetheless reasonable based on the facts and circumstances.  
i. WHY? Because the fourth amendment only demands reasonableness!
ii. Civil Inspections
1. Camara RULE: The authorities can enter a private premises to conduct a routine inspection over the objections of the owner/occupant if they obtain a Camara warrant.
a. Camara WARRANT: A warrant for regulatory purposes that does not have to be based on probable cause.  Rather can be based on generic information about the premises;
i. FOR EXAMPLE: Annual housing inspections to ensure that the premises built before 1980 are up to code.  Warrant simply needs to state “these premises were built prior to 1980”;
2. RATIONALE: Constitution is not a suicide pact.  Society needs to ensure that for the collective good, public safety is enforced.  Requiring particularized inspection on the scale needed to conduct these inspections would be impossible and jeopardize public safety.
a. FOURTH AMENDMENT: Still applies!  Just in a modified form here.  
i. REASONABLENESS: Often found when the purpose is narrow (i.e., not criminal) and the public interest is large.  
iii. Primary and Secondary School Premises
1. FOURTH AMENDMENT: Applies in the school house.  School officials are government actors bound by the fourth amendment’s scriptures.  
a. HOWEVER: Different interests are at work here and school officials need to be able to ensure order in the schools!
i. MUCH LIKE: The public safety rationale in Camara.  
1. REMEMBER: The fourth amendment requires reasonableness.  Reasonableness can change with the facts and circumstances!  Here we also have a narrow purpose (i.e., school discipline, not criminal enforcement) and large public interest.  
2. Searches of Persons and Property at School
a. TLO RULE: In the school setting, a warrant to search is not requires so long as the search of the student is reasonable under the circumstances.  This is a two part test:
i. ONE: Was the search justified at its inception?
1. MEANING: Did the school official have reasonable grounds to believe the search would turn up evidence that the student is/was violating school rules?
ii. TWO: Was the search reasonably related in scope to the circumstances which justified the interference in the first place?
1. MEANING: Permissible relative to the objective of the search and not excessively intrusive based on age/sex of student and the nature of the infraction.
iii. LOCKERS: School property so you don’t get any protection!  School can search as you please!
b. Redding RULE: Strip search of a 13 year old girl suspected of distributing over the counter pain medication is not reasonable under TLO.
i. HOWEVER: Court did not categorical prohibit this kind of search!  It also sanctioned the outer clothing search and search of her possessions!
ii. INFORMATION RELIED ON BY SCHOOL: Other students who said she was distributing pain relievers (prescription & OTC).  Found nothing on the search of her possessions and outer clothing.   
3. Mandatory Drug Testing Within School
a. Vernonia RULE: Students who wish to join an athletic team can be forced to be randomly checked for drugs.
i. WHY? Several factors:
1. Athletes are the leaders of the school and thus could pose an example to students;
2. Empirical data shows that drugs in the athletic programs is a problem;
3. Activities may cause physical harm;
4. Privacy compromised due to locker rooms.
ii. REASONABLE SUSPICION?
1. Not required!
b. Earls RULE: Schools may randomly drug test any student involved in an extracurricular activity so long as participation in that activity, and therefore the testing, is optional.  
i. RATIONALE: In loco parentis – schools can act as the parent would while in school.
1. PLURALITY: May drug test so long as they are involved in an extracurricular activities;
a. BREYER CONCURRENCE: (and hence the law) – only if participation in voluntary.  As soon as you make drug testing required for history, you have gone too far!
iv. Mandatory Drug Testing with Civil Consequences
1. Skinner RULE: Where the government’s compelling interests outweigh privacy concerns, the government does not need a warrant supported by probable cause.
a. FOR EXAMPLE: Mandated blood and urine drug testing after a rail accident where if you refuse you lose your job for nine months.  OK due to the compelling interest of keeping the railways safe.
i. PUBLIC SAFETY RATIONALE: Again, where there is a narrow purpose (i.e., not looking for criminal activity) and the public interest is large and demonstrable (preventing rail accidents), the warrant requirements will be relaxed.  
b. Subsequent Criminal Use?
i. RULE: If they intended it to be used for criminal prosecutions, probably no good.
1. HOWEVER: If it is inadvertent that they discovered a crime, probably admissible under “plain view.”  Stewart’s inadvertence requirement breathing here?  
2. Von Raab RULE: Drug testing without a warrant for promotions within the civil service without risk of criminal prosecution is permissible.
a. SUFFCIEINT GOV INTEREST: In Von Raab, testing was appropriate because:
i. Agents dealt with contraband;
ii. Agents carried weapons;
iii. Agents dealt with classified information.
b. NEXUS: Unlike Camara, TLO, and Skinner, the Government did not need to establish some sort of demonstrable harm.
i. CAMARA: You don’t inspect the pipes and they fail, the public’s safety is jeopardized;
ii. TLO: You let students run amok and the school becomes a haven for illegality and a danger to students;
iii. Skinner: You don’t check for drugs and you will have more rail accidents.  
c. CRITICAL: SCOTUS engages in classic balancing and says a warrant requirement here would not add any benefit (ferreting out crime – since this was not a criminal investigation), and the government interest was large.  
i. HYPOTHETICAL: And rational public safety threat is sufficient.
3. Chandler RULE: A warrantless drug test of potential political candidates where a positive test would disqualify them from the election is unconstitutional.
a. WHY? Unlike the other situations above, there is no public safety nexus to the limited government intervention.  Simply a symbolic act to get political candidates to conform to a particular agenda.
i. THINK: Where is the potential public safety harm is just too hard to fathom – the search has gone too far and is a violation of the 4th amendment.  Government cannot force you to succumb to such a search.
b. REHNQUIST DISSENT: States should be free to experiment with their laws.  
v. Drug Testing With Criminal Consequences
1. Ferguson RULE: Where the state forces you to undergo drug testing and a positive test results in either forced treatment or criminal sanction, the program is unconstitutional.
a. WHY? Unlike the programs listed above, this program involved:
i. CRIMINAL: Possible criminal prosecution;
1. NOTE: Probably the biggest problem;
ii. PRIVILEGE: Violation of the doctor-patient privilege (compelling doctors to pass over evidence to the coppers).
b. FACTS: Pregnant women were tested for cocaine when they came in for pre-natal checks.  If they tested positive they were given two options: 1) treatment; or 2) turn the evidence over to the police.  
vi. Good Faith
1. General RULE: Officers may have violated someone’s constitutional rights; however, the Court views them as reasonable violations and therefore the search/seizure will not be excluded under the exclusionary rule.
a. REMEMBER! Good faith is always an objective inquiry!  It has nothing to do with the subjective thoughts of any particular officer.  
2. Search Pursuant to Statute Later Held Unconstitutional
a. DeFillippo RULE: Where the police conduct a search pursuant to what they believe is a constitutional law (e.g., incident to a lawful arrest), the search is reasonable even if the rule (e.g., you can’t arrest people for that type of crime) is later determined to be unconstitutional.
i. RATIONALE: Police are not con law scholars.  What deterrence rationale is there in having them contemplate whether the laws are actually valid?  They did what they were supposed to do by getting a warrant or conducting a lawful search pursuant to what they thought at the time was a good law.
1. EXCEPTIONS:
a. Present Law: If the law is so “grossly and flagrantly” unconstitutional on its face no officer of reasonable prudence could rely on it; or
b. Prior Law: Statute only authorized arrest and not search?   
3. Warrantless Search Authorized by Unconstitutional Statute
a. Krull RULE: Unless a statute is clearly unconstitutional, an officer cannot be expected to question the judgment of a legislature that passed it and therefore the fruits of the search/seizure will not be excluded.
i. ESSENTIALLY: The deterrence rationale does not extend to the legislature.  You only look to see if excluding evidence would deter the police.  Here, the police did as they were supposed to – it was the legislature that acted improperly.  
1. NOTE: Grossly and flagrantly unconstitutional statutes should be ignored by police and if they follow through – fruits of those searches and seizures will be excluded.  
a. THINK: All blacks out past 8PM are subject to arrest if they have hooded sweatshirts on.  
ii. CONTEXT: Legislature passed an illegal administrative search statute.  Courts overturned it, but evidence seized by the police pursuant to the police beforehand was still admissible and not subject to the exclusionary rule.  
4. Search Pursuant to Case Law Later Overruled
a. 11th Circuit: Good faith.  They were acting in accordance with the existing case law at the time, even though it was subsequently overruled, that does not affect the outcome.
b. 9th Circuit: The case law was clearly invalid ab initio.  Thus, not good faith and evidence obtained based on that unconstitutional rule is inadmissible.  
5. Search Unreasonable as Authorized by Magistrate
a. Leon RULE: Search is reasonable when it is conducted pursuant to a warrant even though the warrant was not supported by adequate probable cause.
i. RATIONALE: Deterrence of the police is the rationale behind the fourth amendment.  Nothing to deter if they are doing as they are supposed to here.  Intent of the fourth amendment was not to deter judges but rather, the police!
b. EXCEPTIONS: 
i. Lo-Ji: If the magistrate is not neutral and detached;
ii. No reasonable police officer could rely on the warrant because it is so devoid of probable cause; or
1. Aguilar 
6. Search Resulting from Clerical Mistake
a. Evans RULE: When the police conduct a search incident to an arrest based on an improperly listed arrest warrant, the good-faith exception applies so long the police were not the ones responsible for improperly listing the warrant.
i. FOR EXAMPLE: Judicial clerk forgets to delete an arrest warrant from the system and police arrest and find drugs pursuant to the arrest.  Admissible.  
b. Harring RULE: Good-faith exception applies even when the police negligently leave a warrant in the system.
i. HOWEVER: If the mistakes were reckless or intentional as a pattern of conduct – exception would not apply.
1. WHY? Because the 4th amendment is about appreciable deterrence not marginal deterrence.  The exclusion of evidence must appreciably deter the undesired police conduct otherwise the exception is not justified.  
ii. PERHAPS: This is the beginning of a new fourth amendment good-faith standard where good-faith applies even if officers are negligent!
1. OR: This is a narrow case where clerical error with a warrant allows the exception.  Uncertain.  
7. SUMMARY: Exceptions to the Good-Faith Exception
a. MEANING: Good faith exception does not apply and the exclusionary rule does apply!
b. Staleness: It simply has been too long to rely on the warrant;
i. THINK: Improper service
c. Misleading – Franks: If the police intentionally mislead the magistrate when seeking a warrant;
i. EXAMPLE: Omit critical facts (e.g. no one could identify the particular person you want to search) or embellish others.  
ii. ESSENTIALLY: Hard to argue good faith when you are acting in bad faith!
d. Devoid of Probable Cause: Where no reasonable officer could conclude the warrant was supported by probable cause despite judicial approval;
e. Magistrate: Is not neutral and detached.  Lo-Ji.  

5. SEARCH WITHOUT WARRANT
a. GENERALLY
i. The searches in this section are conducted without a warrant and the fourth amendment still applies;
ii. EXCLUSIONARY RULE: However, due to various exigent circumstances, the search is not considered a violation of the fourth amendment and therefore the evidence is not subject to the exclusionary rule.  
b. Search Incident to Lawful Arrest
i. A Primer on Arrests
1. Types of Arrest: There are two types of arrest:
a. Arrest: Any time the cops detain you to write you a citation (e.g. you committed a misdemeanor/infraction and you need to show up in court at this time); and
i. TERRY TYPE OF SITUATION.  
b. Custodial Arrest: This is where the police take you down to the police station and book you.
i. NOTE: States are free to require custodial arrest for any violation of the law.
2. When Do the Police have Chimel Search Authority?
a. Gustafson RULE: Police only have authority to search you incident to arrest when:
i. It is a custodial arrest; and
ii. The arrest is lawful.  
ii. Chimel RULE: Pursuant to a lawful arrest, the police may, without a search warrant and without violating the 4th amendment:
1. Search the suspect at the time of arrest to check for weapons; and
2. Search any areas within the “wingspan” of the suspect;
a. WINGSPAN: How far the person can lunge to grab a weapon or destroy evidence.  Depends on the person.  
i. AKA: Area within immediate control.  
ii. CLOSED CONTAINERS: Can be searched.  
b. TIMING: Area must be cotemporaneous in time and place with the arrest.  Can only search around him during the brief period when he is being detained and cuffed.
i. THUS: Cannot:
1. Throw suspect in the police car and go back and search the area in which he was arrested;
2. March suspect around and search items within reach;
ii. BUT CAN:
1. Pursuant to the suspect’s request, allow him to go to an area and search anything along the way
a. EXAMPLE: Suspect asks to change.  Police can follow him and search anything within reach.   
b. REQUIRES: That the suspect be under a custodial arrest.  Chrisman.  
i. THUS: Wherever the suspect goes – the police officer has a right to go and can search and take things in plain view.  No longer a brief stop but rather a full blown custodial arrest.  
ii. RATIONALE: No such thing as a non-dangerous arrest.  Have to protect the officers.  
iii. Scope of the Search Incident to Arrest
1. Robsinson RULE: Police can search without warrant any containers on or attached to a person pursuant to a lawful arrest or in his wingspan.  
a. THUS: This search is not only an exception to the warrant requirement, but is also reasonable under the fourth amendment.
b. CELL PHONE: Seems that there is no constitutional violation when you search the contents of a phone.  Civil case.    
iv. Search of an Automobile Incident to Arrest
1. LIMITED TO ITS FACTS:
a. FACTS: Police pull over car for speeding.  Four men inside, none have identification or are related to the owner of the car.  Cop smells marijuana and places them all under arrest.  Proceeds to search car and finds a jacket with a zipped compartment.  Opens compartment and finds cocaine.  
b. Belton RULE: The Chimel rule extends to automobiles and pursuant to a lawful arrest, the police, without a warrant, may search the passenger compartment including any closed containers in the passenger compartment.  
i. What can be searched? The following spaces including any closed containers within them:
1. Glove box;
2. Console;
3. Backseat;
ii. What cannot be searched?
1. Trunk
a. NOTE: Possibility that if you had access to the trunk space from the passenger compartment that the Chimel rule would extend to this space.  
c. REAFFIRMED BUT CRITICIZED IN Thorton: After Belton, question arose as to whether the police could go back into the car and rummage around looking for evidence.  Clearly conflicts with the Chimel rationale of contemporaneous time and place.  Nonetheless, Court says officers are free to go back to the car post arrest and search around.  Not a violation of the Fourth!
i. VIGOROUS DISSENT: And concurrences that suggest revisiting Belton.  They do so in Gant.
ii. STILL GOOD LAW: For the idea that Gant applied to recent occupants of an automobile as well as actual occupants.  Thorton facts still apply under Gant because officer went back into the car to search for evidence reasonably related to the crime.  
2. Gant RULE: Incident to a lawful arrest of a recent occupant of a vehicle, the police may only search the passenger compartment if:
a. TWO SITUATIONS:
i. When the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search; or
ii. When it is reasonable to believe evidence relevant to the crime of arrest may be found in the vehicle.  
1. REASONABLE: Higher standard than reasonable suspicion.  Maybe.  Unsure.  
2. OPEN QUESTION: If you find drugs on the suspect, is that enough to go back into the car and look for drugs?
a. AND: What is the scope of the search?  Does it include the trunk and glove box?
b. MAYBE YES: But they do not say so in Thorton.  
b. RECENT OCCUPANT?
i. RULE: If you just got out of the car – good enough.  
1. BUT: Running and police later catching up with you doesn’t let you search the car incident to the arrest.   Have to be within a few feet of the car and just a few moments away!  
c. WHAT ABOUT BELTON?
i. ESSENTIALLY: Limited to the facts of the case.  Where you have multiple suspects and you can’t secure them all, you can search the passenger compartment including closed containers to prevent one of the suspects from destroying contraband or obtaining a weapon.  No reasonable relation to the crime required in this situation!
c. Protective Sweeps Incident to Arrest
i. WHEN THIS OCCURS: When police are serving an arrest warrant or pursuant to an exigent circumstances arrest. 
ii. Buie RULE: Fourth amendment permits police officers to make a protective sweep if the searching officer possesses a reasonable belief based on specific and articulable facts (reasonable suspicion), which reasonably warrant the officer in believing that the area swept harbored an individual posing a danger to the officer or others.  
1. SCOPE OF SWEEP: 
a. Has to be a place where a person could fit;
i. THUS: Cannot look in drawers.
b. Backrooms: Requires reasonable suspicion based on specific articulable facts;
c. Adjacent Rooms to Suspect: Police do not need ANYTHING.  No reasonable suspicion or probable cause to search the adjacent rooms and closets.
2. ESSENTIALLY: When serving an arrest warrant, police can look anywhere in the location for the suspect and then afterwards, conduct a search of the adjacent areas for any reason and the backrooms if they have reasonable suspicion an accomplice is there.  
a. CAN ONLY LOOK FOR PEOPLE!  NOT REALLY A SEARCH BUT A SWEEPP
d. Pre-Textual Stops to Perform a Warrantless Search
i. Whren RULE: So long as the police have probable cause, they may justify a search and seizure – no matter how minor the offense or whether no reasonable officer would ever stop a person for violating that law.  The subjective beliefs or intent of the police are irrelevant.  
1. THUS: Can use a minor traffic offense so pull over a driver and thus be able to look into the car.  Anything you find is subject to the plain view exception as the police had a right to be there!  
a. REMEMBER: Belief of the officers is irrelevant.  Even if no reasonable officer would pull someone over for the offense – so long as there is a law being violated, the police have probable cause and may stop the suspect!
ii. EXCEPTION: There are three situations where the subjective beliefs of the officers can be questioned to determine the validity of a search:
1. If someone is stopped for a constitutionally impermissible purpose (e.g. racial discrimination) and the defense has some evidence to suggest such an improper purpose;
2. When the stop is not based on probable cause;
a. Like an inventory search where it’s a mechanical search.
b. Can delve into the real reasons why the police are inventorying when there is no probable cause.
3. When there is a particular harm inflicted on the suspect (or a potential harm);
a. GENERALLY: A really dangerous scenario;
i. EXAMPLE: Tennessee v. Garner – Police can use force to stop a suspect whenever it is reasonable.  Can’t shoot a fleeing pickpocket but you may be able to shoot a violent felon.  
1. Can investigate to see what the police were really up to.  Did they just want to shoot the guy or did they have a legitimate reason?  
e. Warrantless Searches of Suspect’s Home Pursuant to Arrest
i. Payton RULE: Absent exigent circumstances, the police need an arrest warrant to enter a suspect’s home to arrest him.  Without a warrant, any fruits of the arrest are excluded under the fruit of the poisonous tree doctrine.  
1. NO WARRANT? Then any evidence seized in plain view (or pursuant to any other exception) will be considered tainted and subject to exclusion under Wong-Sun.  
2. PUBLIC ARRESTS: Only require probable cause, not a warrant.  
ii. Harris RULE: The Payton rule only applies in the home.  Once the police take the suspect outside of the home, any statements made or other fruits of the unlawful arrest are not subject to the exclusionary rule.
1. STANDING: Would have to have standing to challenge here – possibility if they were there for a short duration to do a drug deal then no standing!
2. THUS: Confessions after an unlawful home arrest:
a. If Made in the Home: Subject to exclusionary rule;
b. If Made Outside the Home: Not subject to exclusionary rule.
iii. ASIDE: Plain View & Arrest Warrant
1. Steagald RULE: If you are serving an arrest warrant in a home that does not belong to the arrestee, you cannot seize any of the evidence you saw in plain view.
a. WITHOUT EXIGENT CIRCUMSTANCES
b. BECAUSE YOU HAVE VIOLATED THE OCCUPANT’S FOURTH AMENDMENT RIGHTS
iv. Who Can the Police Bring to Serve the Home Arrest Warrant?
1. Wilson RULE: Bringing third parties into the home is unreasonable and a violation of the fourth amendment because they in no way helped the execution of the warrant.
a. CIVIL REMEDY: Now possible because the violation is clearly established under Bivens.  
b. CRIMINAL REMEDY: Does exclusionary rule apply?  Probably not because it is not a causation issue.  If you just enter with cameras and heroin are on the table.  
2. WHEN AN ISSUE: Cops style shows.  
f. Open Fields
i. Oliver RULE: The search of an open field by a police officer, even when that officer is trespassing, is not a search within the meaning of the fourth amendment.
1. THUS: If it’s not a search, then the fourth amendment does not apply and there is nothing to exclude!  They have the right to be in the place and everything they see is subject to the plain view doctrine!  
2. WHY?
a. Not a reasonable expectation of privacy society is prepared to recognize.  
3. REMEMBER: Property rights do not dictate the bounds of the fourth amendment.  It is entirely plausible that a police officer can be somewhere constitutionally but also unlawfully (as in the case of trespass).
g. Dog Sniff
i. Place RULE: A dog sniff is sui generis and not a search.  Thus, an officer does not need probable cause or reasonable suspicion to conduct a sniff test.  
1. WHY? Because it can only reveal evidence of contraband – in other words, illegality.  And you have no right to possess anything illegal.  Thus not invading any legitimate privacy interest.
a. COMPARE: X-ray would reveal not only contraband but also the contents of the item.  This invades legitimate privacy expectations and therefore violates the fourth amendment absent probable cause or reasonable suspicion.  
i. BLOOD TEST: Similar rationale.  If the test can only determine whether or not there is contraband in the blood, the actual test itself is not a search.
1. HOWEVER: The actual extraction of blood from the person is likely a search!

6. DETENTION
a. Types of Encounters
i. Full Arrest: Custodial arrest requires probable cause.
ii. Brief Stop and Detention: Requires a level of reasonable suspicion;
iii. Social Intercourse: Requires nothing – police can just come up to you and ask you questions.
b. What Encounters are “Seizures” Under the Fourth Amendment?
i. Mendenhall RULE: Seizure occurs if in the view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.  The coercive effect of an encounter can be measured by asking whether a reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter.
1. THUS: Only full arrests and brief detentions are seizures within the fourth amendment.  Social encounters do not implicate the fourth amendment because a reasonable person would feel free to leave!  
c. The Terry Stop
i. Terry RULE: If the police have specific articulable suspicion they can do the following:
1. Can briefly stop and question the suspect if they have reasonable articulable suspicion that criminal activity is afoot; or
2. Can pat a suspect down if the officer has reasonable articulable suspicion that the suspect is armed.
a. LIMIT: Can only pat down the exterior of clothes to see if the suspect has a weapon.  Cannot enter into pockets unless you feel something that could be a weapon.  
i. THUS: Even if you feel something suspicious, if it does not feel like a weapon, you cannot pull it out!
1. EXCEPTION: If the officer probable cause to believe what he is feeling is contraband (like crack) then he can retrieve it. 
2. REMEMBER: Cannot pat-down just because officer has reasonable belief the suspect has drugs!  Pat-down is only proper if officer believes the suspect is ARMED.  If he happens to feel a crack pipe – then so be it!
b. CAR EXCEPTION – Adams: Where an officer has reasonable suspicion that a suspect sitting in a car has a weapon, he can reach directly into the waistband or coat to see if there is a weapon.
i. NORMALLY: Would violate Terry as this is beyond a pat-down.  
ii. RATIONALE: Would have been impossible to do a pat-down in this instance.
iii. LIMITED: To the facts of this case.  Somewhat sui generis exception based on Terry.  
c. SOFT BAG EXCEPTION – Wadlow: Officers can also squeeze a bag carried by the suspect if they have reasonable and articulable suspicion that the suspect is armed.  	Comment by Samuel Greenberg: If he threw bag under car though – would need probable cause to search?  Or just reasonable suspicion?  Was this the search of the bag because he was attached to it or just because the whole situation was suspicious?  
d. REMEMBER: Police only get one pat down then their chance is over!
3. Reasonably Articulable Suspicion?
a. Below probable cause.  Just a matter of facts and circumstances.
i. JUDGE SURVEY: Says that it’s about 31% probability of being true.  Probable cause is closer to 46%.  
b. Examples of Reasonable Suspicion:
i. Terry:  Men were casing a jewelry store and kept looking in and around.  Cop had 39 years of experience and believed this meant criminal activity was afoot.   
1. NOTE: The need to act quickly was one of the original rationales of the Terry rule.  No longer after the Hensley decision.  
ii. ACTS TO ENSURE PRIVACY?
1. Wadlow RULE: It is now possible that acts to ensure your privacy, such as fleeing from the police or tossing a package under a car, may be considered suspicious!
c. Examples of No Reasonable Suspicion
i. High Crime Neighborhoods: Brown v. Texas: Police see two men walking away from each other in a high crime neighborhood.  Police have no articulable specific facts as to why they felt the situation was suspicious – they just believed so.  Held insufficient under Terry.  
1. BUT SEE – Wardlow – Where running away from the police in a high crime neighborhood while carrying a bag gave rise to reasonable suspicion.  
a. THUS: Flight alone may not be enough – but when you combine flight with high crime area you have reasonable suspicion!	Comment by Samuel Greenberg: Verify.  Consider breaking out into separate flight section or high crime section.  
2. AND Arbisu – 15 miles from border after 9/11, Officers pull up alongside SUV.  Driver does not make eye contact and stays strictly at the speed limit.  Driver does not make eye contact with Officers.  Officers run the plates and find out driver lives in high crime neighborhood.  Reasonable suspicion found!	Comment by Samuel Greenberg: Was being near the border after 9/11 what made this reasonable suspicion?
d. SUMMARY:
i. GENERALLY: Need specific articulable FACTS to have reasonable suspicion.
ii. HIGH CRIME NEIGHBORHOOD: On its own will not generally lead to reasonable suspicion.
1. HOWEVER: Even small additions to the scenario can make it into reasonable suspicion;
iii. FLIGHT: On its own will not generally lead to reasonable suspicion.  
1. HOWEVER: Combined with other minor facts like being in a high crime neighborhood may tip the balance to reasonable suspicion.  
d. The Limits of a Terry Stop
i. Dunaway RULE: Police cannot detain a suspect for questioning at the police station under a reasonable suspicion standard.  They need probable cause to effect what is essentially an arrest.
1. ESSENTIALLY: A duration question.  Terry is designed for brief encounters with the police – not custodial interrogation!
e. What Crimes Can an Officer Exercise a Terry Stop For?
i. Hensley RULE: All crimes both past and present.  Officer simply needs reasonable suspicion.  
1. ELIMINATES: The emergency requirement of Terry.  Now police can briefly detain anytime they have reasonable suspicion.
f. Terry Stops and the Automobile
i. General - Hensley RULE: Police can briefly stop and detain the driver of an automobile so long as the Terry criteria are met.
1. EXAMPLE: Police have a poster that looks like a guy driving a car.  Not enough for probable cause, but they have reasonable suspicion it is the same guy.  That is enough to pull the car over and investigate.  
ii. Duration – 
1. Sharpe RULE: While a Terry stop is supposed to be a brief detention, the actual duration will depend on the facts and circumstances of the case.  
a. EXAMPLE: Police are chasing two cars down the highway.  Stop one and chase the other.  Can go back and forth between the cars for however long it takes to do the investigation.  
i. LIMITED HOWEVER: Facts of the case – here the suspects brought it upon themselves by running from the cops.  
2. What If the Encounter is Over – Can the Police Continue to Probe?
a. Johnson RULE: Once the police have finished with their encounter for which they stopped an individual (for example, writing a traffic citation), they can continue to question about unrelated crimes even without any reasonable suspicion.  
i. TIME: Just a few minutes more – doesn’t seem like a big invasion according to SCOTUS.  	Comment by Samuel Greenberg: Verify timeframe.  
g. Detention During Execution of Search Warrant
i. Summers RULE: Pursuant to a valid search warrant for a suspect’s residence, the police may detain the suspect for the duration of the search.
1. WHY? Seems like a minor invasion of privacy given that they are already searching the home.  Plus most people would want to stick around anyway.
a. LIMIT: Can only detain you in the home.  	Comment by Samuel Greenberg: So this means they can’t take you to the police station – but can they detain you at other premises you may own?  Office?
ii. Scope of Detention During Execution of Search Warrant
1. Muehler RULE: The reasonable duration and means of a detention of occupants of a premise subject to a search warrant is directly proportional to the severity of the situation.  	Comment by Samuel Greenberg: Proper statement of the rule based on Kennedy’s concurrence.  
a. THUS: In severe situations with guns and gang activity, the police can handcuff the occupants and hold them for hours as they complete the search.  
i. HOWEVER: If there wasn’t a danger of guns or gang members, handcuffs and duration may have been excessive here.  
b. PARSING
i. HANDCUFFS: A reasonableness questions based on the circumstances;
ii. DURATION: While not directly at issue, there is probably a reasonableness limit based on Kennedy’s concurrence.  
h. Customs and Aircraft
i. Customs RULE: When you enter or leave the U.S. at any border (including any customs point in an airport), you can be detained and searched as extensively as the officers desire without any need for reasonable suspicion or probable cause.
1. ESSENTIALLY: Your ass belongs to them.
2. ENTERING THE COUNTRY: Is a privilege not a right.  
ii. Boarding an Aircraft RULE: Precedent suggests that the authorities may search you as a condition of boarding the flight.  
i. Social Intercourse – Not Quite Terry
i. DISTINGUISH: These are not cases where people are boarding aircraft or going through customs.  
1. RATHER: This is after they have gone through those searches and officers happen to be roaming the airports looking for suspicious activity.  
2. FOURTH AMENDMENT: Is not triggered in these situations.  If the person consents to a search – then the search is OK so long as a reasonable person would feel as if they could leave.
ii. Mendenhall RULE:  A person is seized only when, by means of physical force or a show of authority, his freedom of movement is restrained.  As long as the person remains free to disregard the questions and walk away, there has been no intrusion requiring constitutional justification.  
1. STANDARD: Objective.  Reasonable person believes he would be free to go then it is not a search.  Reasonableness determined by SCOTUS of course.  Not a hindsight question – but rather at the time.  
a. HERE: DEA agents approaching you in an airport and asking you a few questions, asking to see your ticket and ID and handing it back to you, and  asking you if you would come to a back room to be searched while letting you know you are free to go is considered a situation where a reasonable person would believe he was free to go.  
b. DISTINGUISH – Royer: Same kind of situation with two key differences:
i. After asking to see Royer’s ID and ticket, the officers did not give it back to him; 
ii. Officers took his luggage and did not return it to him; and
iii. They never told Royer he was free to go.  	Comment by Samuel Greenberg: Is this crucial?  The Mendenhall case seems to suggest that telling a suspect they are free to go is not critical.  
1. THUS: What started as a constitutional encounter of social intercourse morphed into an unreasonable detention without reasonable suspicion or probable cause.  
a. REASONABLE PERSON: Would not believe they were free to go!
2. THUS: The police can come up to you and ask if you would be willing to talk to them and undergo a search.  Simply social intercourse!
a. DO NOT NEED REASONABLE SUSPICION!  
j. Drug Courier Profiling
i. Sokolow RULE: Reliance on the “drug courier” profile alone is insufficient to establish reasonable suspicion.  However, if you take the behaviors from the “drug courier” profile and add them up, they may establish reasonable suspicion for a Terry stop.
1. DRUG COURIER PROFILE: 
a. Pay for airline tickets in cash;
b. Travel under a pseudonym;
c. Destination city known for drugs;
d. Short duration stay;
e. Appear nervous;
f. Check no luggage.
2. In Sokolow: Met the profile and he was dressed in the fashion of a drug dealer.  Enough for reasonable suspicion to stop him and have the dog sniff.  
k. Immigration Raids – A Form of Social Intercourse
i. Delgado RULE: Immigration agents sweeping a factory and asking individuals about their immigration status is not a seizure within the meaning of the fourth amendment because a reasonable person would believe they were free to go.
1. EVEN IF: INS posts people at the doors!  While this would have created some minimal level of restraint – the employees would have felt restrained anyway by their employer!  Can’t leave the job in the middle of the day!
a. ESSENTIALLY: A causal argument – it was not the INS that restricted their freedom but rather their employer.
2. BIVENS ACTION? No, because the fourth amendment is not implicated.  This is just social intercourse.  
l. Traffic Offenses and Passengers
i. Brendlin RULE: When an officer pulls over a driver based on probable cause or reasonable suspicion that the driver has violated the law, he is also detaining any passenger in that automobile.
1. WHY? Because no reasonable passenger would believe they were free to leave on their own free will.
a. HOWEVER: While seized in violation of the fourth – may be a standing issue!	Comment by Samuel Greenberg: Elaborate.  
ii. Wilson RULE: During a lawful traffic stop, the police can order both the driver and the passenger to exit the automobile.
1. CATEGORICAL: Does not depend on any particular factors.  So long as the stop is lawful, the police can order the driver and passenger out of the car.
a. WHY? Officer safety.  
2. NOTE: Case that decided this for diver was Mimms.  
m. Seizure of Property
i. Place RULE: The rules for detaining property are similar for detaining persons.  
1. THUS: Where the police take a suspect’s suitcase to conduct a search without reasonable suspicion or probable cause, any fruits of that search are inadmissible under the exclusionary rule.  
a. HERE: Police had the case for 90 minutes before a dog sniff gave them probable cause.  While the sniff was not a search, 90 minutes morphed what would have been a brief detention into a hold requiring probable cause.  
n. Seizure of Property in the Home
i. Hicks RULE: To investigate items in plain view when lawfully in a home, the police need to have probable cause that such an item is a fruit of a crime.  Reasonable suspicion will not do.  
1. THUS: If the police are lawfully in home for crime A and see something that they have reasonable suspicion may be related to crime B, they cannot search that item for further proof.  
a. CANNOT: Move the object around to find out more information – can only look at it.  
b. ESSENTIALLY You need probable cause to search and seize something in plain view.   	Comment by Samuel Greenberg: Verify.  Is this just in the home?  Or are we unsure yet.  

Do the police usually need a warrant to seize items when they have probable cause?  Or can they just seize items based on probable cause?  Uncertain. . But I guess the only time they would seize something is when they would have an exception to the initial warrant requirement.  Then would be plain view or incident to arrest.  But if sealed container?  Probably need a warrant yeah?  Ca

Or is it just like people where if you have probable cause you can seize (arrest) them?  In which case, does the home require a warrant to seize any items contained therein?. 

7. CONSENT AND ABANDONMENT
a. Consent
i. What is Consent?
1. Bumper RULE: For consent to be valid, it must be a product of free will (voluntary) and not as a result of submission to an officer’s claimed authority. 
a. EXAMPLE: Officers knock and door and say they have a search warrant and that they will search the premises.  They have no search warrant.  Occupant says come in.  
b. CAUSE? No causal relationship necessary.  Even if the occupant would have consented without the coercion by the police, it does not matter.  Not a hindsight determination!  
2. Determining Free-Will
a. Robinette RULE: A matter of facts and circumstances.  Subjective thoughts of the officer are irrelevant.  
ii. Do the Police Have to Inform You That You Have a Right to Say No?
1. Robinette RULE: No.  Consent is valid so long as it is voluntary and voluntariness is a facts and circumstances determination.  
a. THUS: No per se Miranda like rule for the fourth amendment.  
iii. Who Can Consent?
1. Randolph RULE: Generally the police can search a premises so long as they receive consent from anyone who reasonably appears to live at the premises.	Comment by Samuel Greenberg: Objective yeah?  What if the police had actual knowledge that such a person had no authority?  Still an objective inquiry?
a. THINK:
i. Co-tenants;
1. CONFLICTED CO-TENANTS: If one co-tenant says yes and one co-tenant simultaneously says no, then the no vote takes precedent and the police cannot enter. 
a. WHY? Because no reasonable social guest would believe they had such a privilege to enter.  Judge Souter’s thoughts
ii. Someone posing as a resident;
1. GOOD-FAITH: Would be the operating exception here.  No bad conduct to deter under the exclusionary rule.  
2. What about Age?
a. RULE: Seemingly, the manners rationale governs.  Thus, whatever a social guest would reasonably believe he could get a person of that age to consent to is the scope of the consent.
i. THUS: May be reasonable for an 8 year to consent to an adult coming into the foyer but not into the bedroom to rummage about the closet!	Comment by Samuel Greenberg: Verify.  
b. Abandonment	Comment by Samuel Greenberg: More of a standing issue in these cases – or even a search issue?  One in the same right.
i. Greenwood RULE: Individuals have no reasonable expectation of privacy in their trash.
1. WHY? For the public to rummage through.  Not a privacy interest society is prepared to recognize as legitimate.  
ii. Bond RULE: Individuals have a reasonable expectation of privacy in luggage they store in an overhead bin.  Thus, an officer who squeezes the bag violates the individual’s fourth amendment rights. 	Comment by Samuel Greenberg: Does this vitiate the consent he later gave?  Tainted?  Why is this case here? 
1. FACTS: Near border, officer was looking into immigration status and on his way out he felt the bags.  After feeling a brick shape, asked petitioner if he could search and petitioner consented.  Found a brick of meth.  
a. BUT SEE Arbisu: Where reasonable suspicion may now exist just because we are in a post-9/11 word and you are close to the border.  

8. EXIGENT CIRCUMSTANCES
a. Generally
i. RULE: If the police have an exigent circumstance, they may not need probable cause and a warrant to conduct a search.
b. Hot Pursuit
i. Warden RULE: When they police are in hot pursuit of a suspect, they may enter any home without a warrant so long as they have probable cause to believe the suspect in inside the premises.  	Comment by Samuel Greenberg: Proper standard?  What about reasonable suspicion?  
1. Hot Pursuit?
a. Does not require chasing the suspect on foot with the criminal in sight;
b. However, cannot wait days either. 
2. Suggested Limits
a. Warden: 4-8 minutes behind the criminal was sufficient;
b. Professor: 10-20 minutes would probably be OK as well;
c. Bar Exam: 2 hours is too long.
i. After all: In theory, the police are always in pursuit of a suspect.  Exception would swallow the rule if it became too long of a time period.
ii. POWERFUL EXCEPTION
1. Because once you have exigent circumstances to enter the home, you also have the power of the plain-view doctrine where they can seize any item so long as that item has a nexus to ANY crime!
a. ALSO: Have the power to conduct a sweep and look into the adjacent rooms.  
i. CLOSED CONTAINERS: Which can’t hold people are clearly off limits.  
iii. What Crimes Does the Hot Pursuit Exception Apply To?
1. HISTORY
a. Warden hot pursuit exception was originally grounded in the need to take care of dangerous weapons while in pursuit.  
2. Santana RULE: Hot pursuit rule applies to narcotics crimes and past crimes as well.
a. SIMILAR TO: Hensley of the Terry line of cases.  Terry stops originally were only for criminal activity that was about to happen and for firearms.  Now you can use Terry stops for basically anything.  Only the pat-down is limited to the weapons rationale.  
b. NOW: Hot pursuit applies even when chasing a criminal for a past narcotics crime (like in Santana itself).  
c. Arrest Warrant as a Substitute Search Warrant?
i. Steagald RULE: Absent exigent circumstances, a warrant to arrest A does not allow the police to enter the home of B even if they have probable cause to believe A is inside.	Comment by Samuel T Greenberg: Verify that exigent circumstances would let you use plain view.  
1. IN OTHER WORDS: No “arrest warrant” exception.  Even if you stumble across 50 pounds of crack after having probable cause to believe A is in the home, the exclusionary rule will throw it out absent a search warrant!
d. Murder Scene Exceptions?
i. Mincey RULE: There is no “murder scene” exception to the fourth amendment.  Absent a search warrant, any evidence seized pursuant to a warrantless search will be excluded.
1. EXCEPTION: Items in plain view that they seized while serving the arrest warrant or items within reach (wingspan rule).
a. THUS: Police cannot conduct exhaustive forensic searches of a premises absent a search warrant!  Doctrines like hot pursuit, Chimel, and plain view will not correct such a deficiency!
2. TIMEFRAME: Even if the search is two hours in duration and not four days, still does not matter.  The warrant exceptions are narrowly tailored.  Making a crime scene exception would eviscerate the fourth amendment’s protections!  Thompson.  
a. REHNQUIST: Did not even support this extension.  Court was unanimous in its disapproval of such a line of reasoning. 
e. Fixed Immigration Inspections
i. Martinez-Fuente RULE: The police may stop and detain individuals at fixed immigration checkpoints for brief questioning without any reasonable articulable suspicion or probable cause.	Comment by Samuel T Greenberg: Would the plain-view doctrine apply to anything the officers saw in the car as they asked the occupants questions?
1. RATIONALE: Exigent circumstances.  There are two specific circumstances:
a. Limited worry and surprise associated with fixed and known inspection points;
b. POWELL: Once someone gets across the border illegally, how else can the authorities find out if they are present in the U.S. legally?
i. NO OTHER OPTION AND IT WORKS!
2. LIMITS
a. Searches: Any search of the automobile would requires the normal levels of probable cause or reasonable suspicion discussed elsewhere in this outline.    	Comment by Samuel T Greenberg: Does the questioning have to be specifically limited to immigration?  Would the police need reasonable suspicion to inquire about other crimes?
3. RACIAL PROFILING
a. This is the first case that essentially sanctioned the use of racial profiling based on Mexican appearance/ancestry.  
f. Inspections of Foreign Packages at U.S. Borders
i. Ramsey RULE: The customs service may inspect any package for any reason at its first point of entrance into the U.S.  
1. NOTE: This is the constitutional rule.  Congress is free to set a higher bar.  But constitutionally, the customs service has the right to inspect anything coming into the country.  
g. Random Inspection of License and Registration at Police Discretion
i. Prouse RULE: Without articulable and reasonable suspicion or probable cause, the police may not detain a driver simply to verify his driver’s license and registration. 
1. STATE’S INTEREST: Of using discretionary spot checks as a means of ensuring its roadways are safe does not outweigh the privacy intrusion.  
a. HOWEVER: Opinion is limited to situations where police have unbridled discretion to pull people over for checks.  Where there are more rigid inspection methodologies, the stop and detention may fly. 
h. Sobriety Checkpoints
i. Sitz RULE: The police may establish fixed, albeit temporary, inspection points to investigate a public safety problem absent any reasonable suspicion or probable cause.
1. DISCRETION: Unlike Prouse, the police here do not have unbridled discretion.  They only stop people coming through a fixed point they set up on the road.  
2. MAJORITY’S RATIONALE: These checkpoints are fine because the government’s interest in rooting out drunks outweighs the minor intrusion.  Essentially:
a. Brief detention;
b. Non-intrusive;
c. No unbridled discretion;
d. Safety.
i. HOWEVER: No actually empirical evidence that the program works!  Saying the magic words public safety is enough!
3. DISSENT: This is not like Martinez-Fuente at all!  Because:
a. Drunks, unlike illegal migrants, are easy to spot; and
b. This program doesn’t work!  Probably be more effective to let beat cops just pull people over based on reasonable suspicion.  
i. Drug Sniffing Dog Checkpoints
i. Edmond RULE: Police may not establish temporary or permanent fixed checkpoints where they conduct a “sniff” test for drugs without reasonable suspicion or probable cause.  	Comment by Samuel T Greenberg: ASIDE: A dog sniff of a person that comes back positive.  Is that sufficient probable cause to arrest the person and then conduct a search incident to the arrest?
1. WHY? No public safety rationale here.  Rather, the police are simply engaging in general law enforcement.   
a. COMPARE: If the cars were parked and the police simply walk by with a drug sniffing dog.  Sniff is not a “search” and the police have a lawful right to walk the streets.  
i. BUT: If they unlawfully detain you to conduct a sniff to obtain probable cause – the Wong-Sun doctrine applies and the exclusionary rule bounces the evidence out.  
2. DISSENT: Government says these searches significant public safety concerns – why not adhere to Sitz and allow them? (Scalia/Rehnquist/Thomas).

9. MOBILITY EXCPETION
a. Requirements to Search a Mobile Conveyance
i. Mobile Conveyance?
1. General RULE: Essentially any highly regulated mode of transposition that is readily mobile.
a. SUCH AS: 	Comment by Samuel T Greenberg: Trains/Planes? Verify.  
i. Cars;
ii. Boats;
iii. Planes;
iv. Motorcycles;
v. Recreational Vehicles;
1. Carney RULE: RV subject to the mobility exception.
a. CAUTION: Had the RV been on blocks, distinct possibility that it is no longer considered mobile and therefore the exception would not apply.  	Comment by Samuel T Greenberg: What if it was just disabled and had been sitting in a fixed location but it seems reasonable that it could still run?
b. PROBABLY NOT:
i. Bicycles (too close to walking);
c. DEFINITELY NOT:
i. Walking;
ii. Chadwick (leaving a closed container out of reach on the sidewalk).  
ii. Carroll RULE: A warrantless search of an automobile is reasonable under the fourth amendment so long as it is supported by probable cause.
1. WHY? To impractical to obtain a warrant.  Car may leave in the interim.
a. OF COURSE: This was back in 1925 when it took days to get a warrant.  These days you whip out the iPhone and can obtain a warrant in ten minutes.  
i. MODERN RATIONALE: Diminished expectations of privacy in an automobile.  Why?
1. Highly regulated;
2. Subject to public view;
2. TIMING OF WARRANTLESS SEARCH:
a. INCIDENT TO ARREST
i. Preston RULE: The search of an automobile incident to an arrest (Gant) must be in proximity in time and space to the arrest or time of probable cause.  	Comment by Samuel T Greenberg: Verify.  Proper timing dichotomy?  Scope is more limited under Gant as well yes?  Or is this undecided?
1. NOTE: Even under Scalia’s rationale in Gant about being able to go back into the car if evidence is related to the crime would not apply in the Preston fact pattern.  Preston was arrested for vagrancy.  No need to go back for evidence of vagrancy!
b. SEPARATE PROBABLE CAUSE TO SEARCH
i. Chambers RULE:  If the police have probable cause to search an automobile at the site of an arrest, they may conduct that search at a later time without the need to obtain a warrant. 
1. ESSENTIALLY: Mobility exception no longer really the mobility exception.  Instead, this case brought the reasonable expectations of privacy rationale to the automobile search.  
a. HARLAN DISSENT: Uhh, the original mobility exception was a combination of both probable cause and an exigent circumstance.  That is, the car could leave!  Now it’s just probable cause.  Seems like a disconnect.  
2. BUT REALLY, HOW LONG?
a. Johns RULE: Searching the car three days later was held to be acceptable.  
i. CAUTION: Court suggested there may be an outer limit to what is acceptable.  Maybe a month?  Who knows.  
ii. EXCEPTION
1. Coolidge RULE: Where at the time of an initial seizure of an automobile there is no mobility rationale to support a warrantless search, the police may not then conduct a warrantless search!	Comment by Samuel T Greenberg: Still good law?  Or is it completely based on probable cause now?

Is the lone mobility exception when your car is on your own property?  Limited to the Coolridge facts?
a. ESSENTIALLY: Mobility exception only seems to apply if there was a risk of escape or destruction of evidence from the outset.  So long as you have that, can search the car without a warrant at your leisure. 
i. LIMITED: Essentially to the situation where your automobile is parked on your own private property.  
b. Parked Vessels and the Mobility Exception
i. On Public Property
1. Carney RULE: The mobility exception applies to any vessels parked on public property including streets, parking garages, parking lots, etc.
ii. On Private Property
1. Coolidge RULE:  The mobility exception does not apply to vessels parked on the owner’s private property.
a. Hot Pursuit: Court would likely allow the police to go into the car if they are in hot pursuit.  	Comment by Samuel T Greenberg: For items reasonably related to the crime for which they are pursuing?  
b. Friend’s Property: 50/50 chance that this would stick to the existing precedent about social guests.  How long were they there? Were they there for illicit purposes?  See Carter.  
c. Scope of a Warrantless Automobile Search Supported by Probable Cause
i. GENERAL
1. Ross RULE:  So long as the officers have probable cause to believe the sought after item is in the car, they may search all areas of an automobile, including any closed containers within it, without a warrant.
a. ESSENTIALLY: Same power they would have if they had a search warrant.  
b. LIMIT
i. Cigar in the Matchbox RULE: The containers and places you search must be able to fit in that location.	Comment by Samuel T Greenberg: Applicable to all searches generally?
1. THUS: If you are looking for illegal aliens, you can’t rummage through the glove box!
2. GUNS AND DRUGS: Can basically fit anywhere however.
a. BUT: If you are looking for an AK-47, maybe you can’t look in the center console!  
ii. Avecedo RULE: Even if the police only have probable cause to believe a particular closed container in the car has contraband, and not the car itself, they may search the car and the container absent a search warrant.  	Comment by Samuel T Greenberg: Is Avecedo why Chadwick would not be decided the same way today?  

Is this the right Avecedo rule?
c. RATIONALE
i. Diminished expectations of privacy within the automobile.  
1. HOWEVER: Seems to be a bit of a stretch to say you limit your privacy when they are in closed containers!
a. MARSHALL: Feared that this would create a “probable cause” exception to the warrant requirement.  
ii. Closed Containers Belonging to Passengers
1. Houghton RULE: Once armed with probable cause, the police may search any closed containers WITHIN the automobile including closed containers belonging to any of the passengers.
a. HOWEVER: If a passenger leaves an automobile with a purse or wallet on him, the officer would need individualized reasonable suspicion/probable cause to search that person.  Basically a clean slate.
i. BUT: The officer can order the passenger to leave the container in the car before they exit.
1. LIKELY THAT: The officer could not order the passenger to put the item back into the car after he is out of it.  
ii. NOTE: Reasonable suspicion wouldn’t help much here.  To do a pat down, the officer would have to have reasonable suspicion that the passenger was armed.  Otherwise, they could just question and hope to establish some probable cause to arrest and then conduct a search incident to arrest.    	Comment by Samuel T Greenberg: Proper analysis to search the passenger?  Probable cause that they possess narcotics/contraband would mean that you could arrest then search.

But let’s say you have probable cause that they have a file in their briefcase that would incriminate them.  Nothing to arrest for and you would need a search warrant in this case?  
d. Exterior of an Automobile in a Public Place
i. Cardwell PLURALITY: Even without probable cause, the police may be able to take portions of an automobile subject to public inspection.  The owner’s only recourse would be for a taking under the Fifth Amendment.  	Comment by Samuel T Greenberg: Significance?
1. NOTE: Probable cause allows the police to take paint scrapings and tires if they so wish.  
a. NO PROBABLE CAUSE? Uncertain.  Only dicta in this case since there was probable cause to seize.
e.   Mobile Closed Containers Not in Automobiles
i. Chadwick RULE: Mobile closed containers require a warrant to search even when an officer has probable cause.  	Comment by Samuel T Greenberg: So under this rationale, if I am walking through an airport and a dog sniffs my backpack, officer now has probable cause.  However, he cannot search my backpack until he obtains a warrant?  Can I leave in the interim?  Can the office seize the bag and hold until they obtain the warrant (in which case I may have a fifth amendment case)?

Squeeze for weapons however?  Perhaps if they know they feel a brick of coke they can open?  

What does it take for the police to seize something after a search?  
1. EXCEPTION: If there is another exception available such as:
a. Exigent circumstances (you hear someone screaming in the trunk);	Comment by Samuel T Greenberg: This isn’t hot pursuit – public safety exigent circumstances?
b. Incident to arrest (closed container is within wingspan of the arrested);
c. Mobility exception;
i. Ross RULE: You place a closed container in a car and it is susceptible to a warrantless search because the police have probable cause, they can search the container even if they could not with the same probable cause outside of the car!
2. IRONIC: Chadwick rule would not apply to the facts of Chadwick:
a. Officers arrest three men (with valid probable cause) while they are loading a heavy trunk.  Under the mobility exception, even though the car was not moving nor had it started, probably could have searched the car based on probable cause alone. 	Comment by Samuel T Greenberg: Verify rationale.  
f. Forfeiture
i. White RULE: A vessel that is forfeitable can be seized anytime by the police without a warrant.  There is no limit on the duration from the time the police discover that the vessel is forfeitable and the time they seize.
1. POWERFUL: An inventory search can then be completed without a warrant.  
g. Government Search Following Private Search	
i. Jacobsen RULE: After a private actor breaches an individual’s privacy by searching the contents of a closed container, a subsequent search of the same contents by a government actor is not a “search” within the meaning of the fourth amendment.  
1. RE-WRAPPING THE PACKAGE?
a. No difference.  So long as the government does not unwrap the package more than was done by the private party, not a search!
i. ESSENTIALLY: The government can search up to the point the private party searched without implicating the fourth amendment.   Not learning anything that hasn’t already been exposed to the public!
1. THUS: Senders of packages are subject to the whims of the parcel service!    
2. DRUG TEST: That can test substances to determine whether they are drugs is sui generis and not a search within the meaning of the fourth amendment.  	Comment by Samuel T Greenberg: But what about opening of the little baggies with the powder?  Didn’t that exceed the scope of the private search?  Or is this plain view because they were presumably clear?  What if they were opaque?

10. TAPS
a. Informants Wired for Sound
i. On Lee RULE: Recordings of a suspect made by a police informant (while being simultaneous listened to by the police) who engaged in a conversation with the suspect are not “searches” within the meaning of the fourth amendment.  
1. THUS: Eavesdropping by an informant does not require the police to receive any authorization!  The fourth amendment is not implicated!
2. COMPARE: Ghoul case.  D approached by friend (prompted by police) and asked D if he could make a phone call.  D agrees.  Friend instead rifles through D’s possessions looking for incriminating evidence to turn over to police.  Held a violation of the fourth amendment.   
a. EXCLUDED: Friend used deception and went beyond the scope of his permission to use various items.  
i. On Lee: Was more of a voluntary encounter according to the Court.
3. HISTORY: This was a post-Nuremburg Jackson opinion.  He became much more suspicious of broad civil liberties after the trials.  He believed Hitler could have been dealt with earlier on if the Weimar Republic was not so hampered by constitutional scruples.  
a. ESSENTIALLY: The constitution is not a suicide pact!
ii. Precedential Value after Katz
1. White RULE: On Lee and Hoffa are still good law.  When you invite a stranger into your private space, you assume the risk that they may be wired for sound.  
a. THUS: Fourth amendment is still not implicated in the Hoffa or On Lee situation where suspect voluntarily talks to a wired informant.  
i. WARRANT NOT REQUIRED AS FOURTH NOT IMPLICATED!
iii. Law of Trespass and Informants
1. Generally
a. Both On Lee and Hoffa relied on a trespass theory.  There was no “search” within the meaning of the fourth amendment if the informants were lawfully present (not trespassing).  Subsequent cases modified this rationale.  
2. Historic Precedent
a. Goldman and Olstead.  
3. Ended by:
a. The Katz opinion.  Shifted to a reasonable expectations standard.  
b. Phone Taps - Generally
i. Katz RULE: A wiretap of a phone booth is a search within the meaning of the fourth amendment and is unreasonable unless authorized by a warrant supported by probable cause.  	Comment by Samuel T Greenberg: So other than the On Lee and Hoffa situations – do we always use the reasonable expectations standard with wiretaps now?
1. Why?  Because when you close the door of the phone booth you have a reasonable expectation of privacy – that no one other than the participants will listen to the conversation.  	Comment by Samuel T Greenberg: Open air phone booth – like the ones you have in LA – no more reasonable expectation?
2. What about Trespass?
a. Katz RULE: The fourth amendment protects people, not places.  Trespass theories do not determine whether the fourth amendment has been implicated!
i. FACTS: Police were still operating under the trespass theory and made sure to bug the outside of the booth to avoid implicating it. 
3. Justice Harlan: First coins reasonable expectations of privacy in his concurrence in this case. 
c. Phone Taps – National Security
i. US v. US District Courts RULE: Even when the executive branch determines that a domestic group poses a threat to national security, they must still obtain a warrant to tap the group’s phones.  
1. FOREIGN OPERATIONS: Government clearly has the authority to tap foreign embassies should they so desire.  	Comment by Samuel T Greenberg: Bill of rights only protects you on U.S. soil?  Abroad anything goes? Even if you are a U.S. citizen? I guess the question is, what does “foreign” mean?
2. STILL GOOD LAW: Despite the Bush administration’s position to the contrary.  
d. Pen Registers
i. Smith RULE: Installation of a pen register is not a “search” within the meaning of the fourth amendment.  Thus, the police do not need a warrant to install one.
1. RATIONALE:
a. Assumption of the risk: You reveal this information to the phone company every time you make a phone call so you can’t have a reasonable expectation of privacy in it;
b. Content: There is no content to the record of numbers that you happen to dial.  
i. DUBIOUS: Clearly knowing who you are calling is content in its own right!
e. Installation of Wiretaps
i. Dalia RULE: The police have the discretion as to how they wish to enforce their bugging warrants.  They do not need a separate warrant to enter the premises to install the bug.  
1. POWERFUL: Police can enter a home to install a bug pursuant to a wiretap warrant without needing a separate warrant to enter the home.  Anything they see along the way is subject to the plain view exception.
f. Tracking Devices
i. Karo RULE: Installation of a tracking device does not implicate the fourth amendment until it reaches a protected space like the home.  At that point, it constitutes a search and requires a warrant supported by probable cause.
1. THUS: Police can use evidence that an item made it to the door of a house and then left a day later.  	Comment by Samuel T Greenberg: What is the practical significance of this case?  Presumably having evidence that contraband entered a home is enough to give you probable cause to search the home.  You just leave out of the affidavit that your tracking device is currently in the home?

I think this is what they decided in Karo.  Harmless error rule?
a. ESSENTIALLY: Placing the bug into a container and tracking its initial movements does not reveal anything more than you could observe by watching it on the road.
i. HOWEVER: Once it tells you it’s in a home, you are getting information that normally requires a warrant to obtain and the fourth is implicated.  
g. Thermal Scanners
i. Kyllo RULE: Warrantless thermal scans of the home are unreasonable searches in violation of the fourth amendment.  
1. RATIONALE: Reveals what is going on in the home that would otherwise be unobservable from outside the home.  
2. HOME SACRED?
a. There is an argument that the home is just different.  So it is possible that other investigations that do not constitute “searches” within the meaning of the fourth amendment (dog sniff).  	Comment by Samuel T Greenberg: Verify
3. TECHNOLOGICAL PROGRESS:
a. Scalia Approach: If technology becomes to ubiquitous that everyone has the capability to do something (like thermally scan a house) then perhaps we now have a diminished expectation of privacy and thus the fourth does not apply.  
i. DYNAMIC LEVEL OF PROTECTION
b. Stevens Approach: Just because people and the government have the capability to do something does not mean that the government CAN do it!

11. SELF-INCRIMINATION
a. The Due Process Exclusionary Rule
i. Rochin RULE: Certain police practices are simply so objectionable that they violate due process of law and thus any evidence derived thereby must be excluded.
1. ESSENTIALLY
a. Does the practice “shock the conscious of the court”?
2. HISTORY: This line of thought was decided prior to the exclusionary rule of the fourth amendment applying to the states.  So the Court needed an alternative rationale.
3. WARRANT: Will not cure these violations.  In essence, certain conduct that is never acceptable by the government for evidentiary purposes!  
ii. EXAMPLES THAT SHOCK THE COURT
1. Rochin – Entering a home without a warrant, watching a suspect take a couple of capsules, and then having the suspect’s stomach forcibly pumped to see if he swallowed narcotics;	Comment by Samuel T Greenberg: The stomach pumping alone enough to violate due process?
2. Beating a confession out of a suspect;
3. Certain line-ups:	Comment by Samuel T Greenberg: This it for line ups?
a. Suggestive: “Doesn’t number 3 look like the suspect?”;
b. Biased: Chinese victim, Chinese suspect, Chinese witness, and the line-up is 5 white guys and 2 Chinese guys;
c. ESSENTIALLY: Burden is on the government to show by clear and convincing evidence that that the witness made the identification on their own.  
i. If they cannot: Violation is egregious and excluded under the due process exclusionary rule.  
iii. EXAMPLES THAT DO NOT SHOCK THE COURT
1. Payner – Government hires people to steal briefcases to find evidence;
2. Schmerber – Government takes a blood sample from a suspected drunk driver;
3. Cuff – Government takes nail scrapings from suspect who is trying to get rid of evidence.  
b. Forced Extraction of Blood
i. Schmerber RULE:  The extraction of blood from a suspect in a medical setting by a medical professional does not violate the due process clause of the fourteenth amendment nor does it violate the fifth amendment’s privilege against self-incrimination.
1. WHY? Mundane and routine procedure.
a. LIMIT: Court may feel otherwise if they strap you down in the interrogation room and a detective whips out a needle to get a sample.  
2. WHAT ABOUT THE FOURTH?
a. Clearly a “search” – however, at least in the case of a DUI – time is of essence and when an officer cannot take the time, exigent circumstances allow the search without a warrant.
i. ESSENTIALLY: Probable cause plus exigent circumstances!
1. See also Cuff: Police interrogate suspect and let him know that they will be able to match the killer based on finger nail scrapings.  As soon as they say this, suspect starts scraping his nails.  Police hold him and scrap his finger nails for evidence.  Acceptable for same reason as Schmerber – Probable cause plus exigent circumstances!
b. RULE: Police may enter the body without a warrant so long as they are armed with a high level of probable cause.
i. High Level: Must be a clear indication that what you are looking for will be found.  
c. Forced Surgical Extractions
i. Winston RULE: Compelled surgical intrusion into a suspect’s body for evidence implicates expectations of privacy and security of such magnitude that the intrusion may be “unreasonable” under the fourth amendment even if likely to produce evidence of a crime.	Comment by Samuel Greenberg: Not a due process case correct?
1. ESSENTIALLY: It may simply be too invasive to compel.  
a. HOWEVER: Case by case determination.  If the evidence was shown to be crucial (only link) and the medical risks demonstrably minor, could probably compel the procedure.  	Comment by Samuel Greenberg: Verify.  
i. BUT IF NOT: It is more akin to the Rochin type situation where due process is implicated.  

12. COUNSEL AND CONFESSIONS
a. THE SIXTH AMENDMENT
i. In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
b. GENERALLY
i. RULE: The Sixth Amendment right to counsel described in this section is only triggered where a suspect becomes a defendant (proceedings have started against you).  
1. PROCEEDINGS?
a. Post-indictment;
b. Post-arraignment;
c. Preliminary Hearing;
d. Formal charge;
e. ESSENTIALLY: Formally involved in the judicial process.  (Appearing before a Judge).  
2. NOTE: Asking for the lawyer after the proceedings have begun but before the lawyer shows up triggers the Massiah rule.  
a. FUNCTIONAL EQUIVALENT: Of having an attorney.  
b. Escovedo RULE: Asking for a lawyer, even before proceedings have begun, and not receiving one is a violation of your sixth amendment rights and any confession obtained as a result is inadmissible.  
ii. EXAMPLE: D has been arraigned and it taken to a line-up.  D is entitled to have a lawyer appointed or to go hire one to be present at the time of the in-person line up.  If police do not provide an opportunity to get an attorney, results of the line-up will be thrown out!
c. The Massiah Rule
i. Massiah RULE: Once 1) proceedings have begun against a defendant 2) who is represented by counsel, incriminating statements by him deliberately elicited by the government cannot be used against him if the defendant does not have his attorney present.	Comment by Samuel Greenberg: Do you have to ask for a lawyer for the protection to start?  Or does it start immediately with the initiation of proceedings because they have to ask you if you want a lawyer?

What if you never ask for a lawyer?  No protection?

I guess – what is the procedural mechanism here?  Either you have a lawyer or you have a serious waiver?  No in between?

Asking for a lawyer before proceedings begin – that is strictly a Miranda issue?
1. POTENTIAL CURES:
a. WAIVER: Waiver must be knowing, intelligent, and voluntary;
i. DIFFICULT: To properly establish this level of waiver.  
b. ATTORNEY: Having an attorney present cures the Sixth Amendment violation.  
2. INCLUDES: The On Lee situation.  If a wired informant eavesdrops on the defendant’s conversation, the Government cannot use it against him in trial as it is a violation against his sixth amendment right to counsel.
a. REMEMBER: Not a fourth amendment violation however.  If proceedings have not started, police can use this information!   
3. COERCION: Is irrelevant to the sixth amendment question.  More of a per se rule.  No attorney? Can’t use the confession against them at trial!
ii. What Kind of Conversations Trigger Massiah?
1. Brewer RULE: Intentionally creating an environment that government agents know are likely to produce statements.  Using these statements, if proceedings have begun and D has asked for a lawyer, are in violation of Massiah.	Comment by Samuel Greenberg: Not a reasonably likely to standard?  What about spontaneous utterances?  Only deals with deliberate government action?
a. EXAMPLE: D is arraigned and obtains a lawyer.  He takes a ride with the cops to another jurisdiction for processing.  On the ride, the Police say “we don’t want you to answer but” and lay out the Christian burial speech.  Elicits a response from D.  Violation of Massiah as there is no waiver nor an attorney present!
2. Government Informants: If the government informant in any way elicits the information, it will trigger a violation of Massiah
a. Henry RULE: Jail house informant is offered money by the government to follow around a D and see if he says anything incriminating.  Government tells informant not to elicit any statements.  Informant nudges the D a little bit and gets a statement.  Excluded as violation of Massiah.  
b. Kuleman RULE: Same situation except the informant only said “hello” to the D.  D then spontaneously confessed.  No violation of Massiah.
i. ESSENTIALLY: So long as the informant mentions nothing about the crime – will not be in violation of Massiah.
3. SUMMARY: Massiah can be triggered by:
a. Indirect interrogations;
b. Surreptitious interrogations;
c. Jailhouse interrogations.  
d. Impeaching with Statements Taken in Violation of Massiah
i. Ventris RULE: Confessions taken in violation of Massiah (where proceedings have begun and D has a lawyer) are admissible for impeachment purposes.  	Comment by Samuel Greenberg: Fruits doctrine apply to Massiah anymore?
1. WHY? Same idea as the deterrence rationale under Walder and the fourth amendment exclusionary rule.  Idea is that the fight against perjury is a very strong interest and the deterrence achieved by preventing impeachment use is minimal.  (Scalia’s thoughts).  Thus, balancing suggests admitting the evidence.
e. Scope of Permitted Questioning Once Massiah Attaches
i. Cobb RULE: Massiah is offense specific.  The police may question defendants about unrelated crimes without violating Massiah so long as those unrelated crimes 
1. What is an Unrelated Crime?
a. Blockburger RULE: Crime is unrelated so long as it would not trigger double jeopardy.
i. Double Jeopardy: Lesser included offenses.  If all of the elements of a crime fit within a the charged crime, then the police cannot talk to the suspect about that crime.
1. Example: Murder/robbery – Murder is not included in robbery and robbery is not included in murder.  So even though they may arise from the same set of facts – you can have Massiah invoked with respect to one and not the other.
2. BUT: If you charge someone with grand theft auto, you cannot question them about joyriding (and vice versa).  Elements of joyriding fit within GTA.  Thus can’t move up or down the chain.	Comment by Samuel Greenberg: So you get an acquittal on Joyriding and get more evidence, you can’t try for GTA?

What is the CA/Fed rule about serial cases?
a. EXCEPTION: A very minor offense that results in a much more serious offense.  E.g. you charge and convict someone for battery and the person then dies.  More evidence comes to light and it is murder – can bring the murder charge even though Blockburger says otherwise. 
f. Duty to Inform Suspect His Attorney is Present?
i. Moran RULE: Prior to the initiation of proceedings and when a suspect does not ask for a lawyer, the police are under no affirmative duty to inform the suspect that his family has obtained a lawyer for him.	Comment by Samuel Greenberg: So if he asked for a lawyer here – this would be a Miranda protection correct since no proceedings had started?
1. RATHER: At this point, the suspect would have to affirmative ask for an attorney.  
a. NOTE: Probably not enough that the suspect knows a lawyer has been hired for him.  Rather, he would have to affirmative claim “this is my lawyer” to invoke rights.  
ii. The Case of Cracks: This situation is one of the few that falls through the constitutional protections provided.  
1. FACTS: Proceedings not yet initiated, suspect receives his Miranda rights, he waives them with several written waivers, and then confesses.  Never asks for a lawyer and never told that his sister retained an attorney for him.
a. Miranda: No violation because he waived his rights;
b. Massiah: No proceedings and no attorney yet so no protection;
c. Escobedo: Not a situation where he asked for a lawyer and was denied acess.  
2. THUS: Confession admissible.  
g. When is a Massiah Violation Actionable under Bivens?
i. RULE: Likely only when the statements are used against you.  Otherwise, where is the harm?

13. COMPULSORY ACCOUNTS OF WITNESSES
a. THE FIFTH AMENDMENT
i. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.
b. THIS SECTION
i. Involves cases where the suspects are being compelled by government action to reveal some sort of incriminating information.  Usually informational and not in the criminal context but with the potential for criminal liability.  
1. THINK:
a. Civil proceedings;
b. Forms;
c. Government procedures;
d. Regulatory proceedings.  
c. What is Testimony?
i. RULE: If the content of mind/quality of the answer matters, the Fifth Amendment will apply.  
1. COMPARE: Just having someone speak to hear their voice.  No mental process required – just trying to see if the voice matches.
a. THINK: Showing a tattoo as well.  
b. PHYSICAL ACTS: Are generally not testimonial!
2. BASICALLY: Is some sort of cerebral activity required?
ii. TRILEMMA TEST: Would being forced to reveal the information put the individual in the cruel trilemma where:
1. Truth;
2. Falsity; or
3. Silence. 
a. Are your only options, the response will be testimonial!
d. When Can You Invoke the Fifth?
i. Malloy RULE: Witnesses cannot be forced to testify (under the definition of testimony above) if there is a reasonable possibility that they will be at risk for criminal prosecution as a result of their testimony.  
1. COMPULSION: Where your choices are testify or face a charge of contempt and go to jail.  
a. NO RISK OF CRIMINAL PROSECUTION? Then you have no Fifth Amendment right and can be forced to testify.  
i. EXAMPLE:
1. You can be forced to testify about potentially criminally incriminating acts in a civil trial if you have already been acquitted of the charges in a criminal trial.  Jeopardy has attached and you have no risk of prosecution!
2. REPRESENTATIVE CAPACITY EXCEPTION
a. RULE: A representative of an entity can be forced to divulge information about that entity even when there is a risk that such information will incriminate the representative.  
i. NOT PART OF THE FIFTH AMENDMENT
b. RATIONALE: The only way to get evidence out of a corporation!
e. Forced Registration or Reporting
i. Garner RULE: The government is free to require responses to questions of the general population.  Where the answer to that question may incriminate you, you must response with an affirmative exercise of your Fifth Amendment rights.	Comment by Samuel Greenberg: Can you leave blank and later claim fifth?
1. FILL IN AND CLAIM? You lose your protection.
a. WHY? No one was compelling you!
2. COMPARE: Requiring tax registration for marijuana sales.  Such a regime was held unconstitutional on its own right.  
a. WHY? Because it targeted a small and insular group permeated with criminal liability.  
b. See also Albertson: Government required all members of the communist party to register or face a penalty.
i. UNCONSTITUTIONAL: Why? Aimed a group that may well be permeated with criminal liability because we may decide that the communist party is in favor of the violent overthrow of the American government.  	Comment by Samuel Greenberg: Does Albertson differ from the Marijuana case because the group MAY become illegal and not that it was?
f. Leaving Information after At-Fault Event
i. Byers RULE: Requiring drivers involved in an accident to stop at the scene and leave their name and address does not violate the Fifth Amendment privilege against self incrimination.  	Comment by Samuel Greenberg: The evidence here can be used in a subsequent criminal prosection?
1. CONCURRENCE RATIONALE: The Fifth Amendment, like the fourth amendment and apparently the Sixth amendment, can be balanced against the social welfare they weigh against.  Here, the minimal intrusion seems necessary given the important and necessary state interest.  
a. SO HERE: Fifth Amendment is implicated, but it is outweighed by the societal interest.  
2. PLURALITY: This is a general statute of neutral application to resolve civil disputes.
3. DISSENT: This is a narrowly drawn statute targeted at a group permeated with criminal liability!
ii. Are the Notes Testimonial?
1. Plurality: Not testimonial.
2. Dissent + Concurrent: Testimonial.  The note clearly says that “I am the one who hit you and this is where you can find me.”  
a. HOWEVER: While this implicates the fifth amendment, the balance of interests weighs in favor of the statutory scheme.  
g. Forced Production of Evidence for Regulatory Purpose
i. Bouknight RULE: The state can compel incriminating testimony, such as the production of a child, when the principal purpose of the compulsion is for regulatory enforcement, and not criminal enforcement.  	Comment by Samuel Greenberg: Does it implicate the fifth?  Or is regulatory not protected.  Essentially – are we even balancing or is this just something else?
1. SUBSEQUENT CRIMINAL USE: The fifth amendment is implicated and the information may not be used.
a. PRODUCTION OF THE CHILD: Is testimonial and akin to being asked to produce the gun.  States possession and knowledge of its location!  
b. INEVITABLE DISCOVERY: May cure the compulsion issue and allow evidence of the child to be admitted.  	Comment by Samuel Greenberg: What about impeachment with any of this compelled information
h. Questions During Custodial Stop
i. Muniz RULE: Questions that elicit incriminating testimony during a custodial stop are in violation of the Fifth Amendment.	Comment by Samuel Greenberg: Proper rule statement from Muniz?  Would Miranda cure here during the traffic stop?  I thought there was a traffic stop exception to Miranda and the fifth.  
1. EXAMPLE: Stopped for suspicion of DUI.  Officer asks the suspect if he knows the date of his sixth birthday.  Substantive answer matters here, including a delay, may incriminate him by showing mental confusion!  Requires thought to come to a proper conclusion and the wrong conclusion could incriminate.
a. COMPARE: Just having the suspect speak to see if his speech is slurred. 
2. EXCEPTION: ROUTINE BOOKING QUESTIONS
a. Muniz RULE: Routine booking questions such as age, address, name, or other biographical data needed to complete booking or pretrial services are exempt from the fifth amendment’s strictures.
i. THUS: This information can be taken without Mirana and without violating the compelled testimony prohibitions.  
i. Subpoena of Documents – Forced Production of Incriminating Documents
i. PROBLEM:
1. Forced production of documents implicates possession and control of those documents.  Such information can be incriminating.  
ii. Fisher RULE: Generally, the compelled physical act of producing already existing documents where the existence of those documents is a foregone conclusion by the government does not normally implicate the Fifth Amendment.  
1. Forgone Conclusion: Government has pre-existing proof that the documents it is subpoenaing exist and the D possesses them.  	Comment by Samuel Greenberg: Verify and ask if Standard of proof?
a. REMEMBER: This is only in the criminal context!  Government has much more leeway in the civil context!
2. EXCEPTIONS: Where the Fifth Amendment applies:
a. Hubbell RULE: Fishing expedition where the Government compels the production of writings that they do not have a foregone conclusion as to whether they exist.
i. ESSENTIALLY: A fishing expedition which requires the use of reasoning on behalf of the suspect to determine whether the documents are responsive to the government’s questions.  Asking the suspect to incriminate themselves! 
b. FORCED WRITINGS: Forcing the suspect to write the documents would be a violation of the fifth.  
iii. Handing Documents to Lawyers and the Attorney-Client Privilege
1. Fisher RULE: A document does not become privileged simply because a client hands it to his lawyer to hold as a representative.  
a. ESSENTIALLY: If a client does not have a fifth amendment privilege in the documents, his lawyer will not have the privilege either.
i. THUS: If you can assert one of the exceptions from above you would be OK.  
b. RATIONALE: If this were the case, every document every created by a corporation would be handed to their attorneys to protect the company.  
c. COMPARE: Documents turned over to the attorney to prepare for the defense of the client.  This would be covered by the attorney-client work privilege.  

14. DEFENDANT AS WITNESS
a. Griffin Error
i. NOTE: Rehnquist’s biggest regret while on the court was not seeing this case overturned.  
ii. Griffin RULE: When a defendant chooses to exercise his right not to testify at his trial, the government cannot make reference to this silence.  
1. Applies To:	Comment by Samuel Greenberg: I suppose the D could refer to his own silence in closing argument yes?  Would this open him up for attack by the prosection?
a. Prosecution;
b. Judge (jury instructions that silence can be evidence of guilt).  
2. BROAD THEME
a. There is a constant theme in constitutional law that the government cannot use the fact that you exercised your rights against you.   
iii. Examples of Griffin Error
1. Pointing out that the D has not offered any explanation for his acts;
2. Prosecution claiming there was a “lack of denial” in this case.  Can be inferred to be the D’s silence since they would be the one’s denying!  
3. “This message has not been denied by the D”
4. “D is just sitting there”
5. “D is in the best position to explain these facts”
iv. NOT Griffin ERROR
1. “All of the evidence has been given by witnesses for the prosecution.  Their evidence has not been explained and no evidence points to the D’s innocence”
2. "There isn't any contradictory evidence offered here and that the D’s attorney poked holes in this evidence but he didn't take the stand and testify" – when referring to the lawyer.  
v. Remedy: Mistrial if error is harmful.  
1. NOTE: Griffin error is almost never harmful.  Curative instruction will often cure the error in the eyes of most appellate courts.  
b. Reverse Griffin Instructions
i. Example of the Instruction:
1. “The D is not compelled to testify and the fact that he does not cannot be used as an inference of guilt and should not prejudice him in any way.”
ii. Rules Pertaining to the Instruction
1. Carter RULE: When the D requests a reverse Griffin instruction, the Fifth Amendment requires that the court must provide it to the jury.  
2. Lakeside RULE: A trial court is not required to honor a D’s request not to issue a reverse Griffin instruction.
a. IN OTHER WORDS: State law can compel the instruction in every case over the D’s objection.  Of course, the states are free to change the rule to allow the D’s objection to stand.  
i. REMEMBER: The constitution sets the floor!  Free to legislate greater protections!
c. Co-Defendants and Silence
i. De Luna RULE: A D is guaranteed a right of silence free from prejudicial comments even when they come only from a co-D’s attorney.  If an attorney’s duty to his client requires him to draw the jury’s attention to the possible inference of guilt from a co-D’s silence, the trial judge must order that the D’s are tried separately.
1. RATIONALE: Would create a classic Hobson’s choice otherwise.  You prevent the D from making a full defense or you let the other D get screwed.  
a. D: Has a right to make all reasonable arguments about his innocence.  
2. POSSIBLE REMEDY: Have a trial with separate juries for each D.  When evidence is inadmissible for one D, send that jury out of the room while the evidence is presented to the other jury.  

15. HARMLESS ERROR RULE
a. Chapman RULE: Constitutional error will only require reversal and a new trial if it is not harmless.
i. What is Harmless Error?
1. BURDEN: Is on the government to show that the error was harmless beyond a reasonable doubt.  
2. Chapman RULE: Leave in the error and examine its impact on the verdict.	Comment by Samuel Greenberg: How much impact is harmful?
a. RESULT: Is more errors being deemed harmful than under the Rehnquist approach.  Here we are looking for a predjucial impact.  
3. Rehnquist Approach: Take out the error and see if there is enough evidence left to convict beyond a reasonable doubt.
a. LEADS TO: Less reversals.  
ii. CAUTION: Evidentiary issues do not fall into this category of error!  They only require the prosecution to show by a preponderance of the evidence that the evidence did not affect the outcome of the proceedings.  	Comment by Samuel Greenberg: What standard are exclusionary rule judgments made?  Preponderance?
iii. Areas Where Error is Always Harmful
1. Racially biased grand jury;
2. Denied a fair and impartial jury;
3. Denied effective assistance of counsel (overall sense);
4. Denial of double jeopardy;
5. Certain types of confessions.  	Comment by Samuel Greenberg: Which?  Fulminante seems to extend the rule to confessions.  

Massiah, Miranda or Rogers?  

16. COMPELLED TESTIMONY
a. Exclusion of Compelled Testimony Under the Due Process Clause
i. NOTE: Rationale for the due process clause in these cases was that the fifth was not yet applicable to the states.  Cases still linger on 	Comment by Samuel Greenberg: Verify

Does the Wong-Sun doctrine apply to these due process violations?  (Same question for the forced stomach pumping I suppose).  In other words, physical evidence versus what is said?

What about federal cases?  Same standard apply under 5th amendment due process?
ii. Rogers RULE: Confessions that are a product of government overbearing and not a product of rational intellect and free will are a violation of due process and inadmissible for any purpose.  
1. Connelly RULE: In order to be a violation of due process, the confession must involve an element of government coercion.
a. ESSENTIALLY: A state action rationale.  
i. EXAMPLE: Where a lunatic comes up to police officers and confesses to a murder, the statements can be used against him.  While the statements may not be “voluntary” because of the D’s insanity, there was no government coercion and therefore no violate of due process.  
b. THUS: The voluntariness/coercion question has essentially collapsed into one inquiry to see if the police were overbearing.  
i. RELIABILITY: Is for the trial court.  There is no inherently unreliable due process rule!
2. Overbearing = Not Voluntary
a. “If you don’t confess, we will have to arrest your wife”
b. Beating the confession out of someone;
c. Torture;
d. Davis – Holding D in a cell for 16 days without advising him of his rights, constantly interrogating him, keeping him on a minimal diet, and offering him a shower and a hot meal if he confessed, and denying his requests for an attorney.  
i. NOTE: Each interrogation session was short – but the combined effect over 16 days was too much for the court to handle.  
e. Mincey – Suspect connected to life support equipment, in pain, police, after giving Miranda warnings repeatedly asks suspect questions despite suspect’s request to obtain a lawyer.  Went on for hours until he made inculpatory statements.  	Comment by Samuel Greenberg: Miranda does not cure these due process violations correct?
f. Fulinante – Jailhouse informant offers D protection if he confesses.  Implies a threat of harm if he does not confess.  Clearly an element of government coercion and therefore confession inadmissible.  
3. Rationale:
a. Nature of our judicial system.  It is a system based on accusation.  You are not permitted to force the suspect to accuse himself.  This is not an inquisitorial system!
i. VIOLATES: Fundamental fairness to beat people into confessions.  Not to mention, they will tell you whatever you want to hear to get the beating to stop!
4. What if the Confession is Reliable?
a. IRRELEVANT: Whether or not the confession is true is irrelevant to the due process issue.  
i. WHY? Because it would sanction beating suspects for confessions so long as the confessions were reliable.  Perverse incentive!
iii. Statements Taken in Violation of Due Process Used for Impeachment
1. Mincey RULE: Involuntary statements taken in violation of due process of law are inadmissible for any purpose, including impeachment.  
a. REHNQUIST DISSENT (alone): Government did not cause his pain and suffering.  Thus, they did not compel him.  So why should we exclude this confession?
iv. Harmless Error Rule and Due Process
1. Fulminante RULE: Structural due process violations require a new trial and are not subject to the harmless error rule.  Mere trial errors must be examined under the harmless error rule however. 
a. Structural	Comment by Samuel Greenberg: Clarify distinction.
i. Deprivation of counsel;
ii. Tainted jury;
b. Trial Error
i. Letting jury hear evidence they should not have heard.  
2. THUS: Coerced confessions are now subject to the harmless error rule.  Generally under the “impact” rule outlined above.  
b. Pre-Judicial Proceedings and Right to Counsel
i. Escobedo RULE:  Confession will be inadmissible under the sixth amendment right to counsel if:	Comment by Samuel Greenberg: Like Massiah , can these confessions be used for impeachment?  Fruits doctrine?
1. Proceedings have not yet begun against suspect;
2. Investigation has gone from general inquiry to focused on the suspect; 
3. Suspect has been taken into police custody;
4. Police interrogate that lends itself to eliciting incriminating statements; 
5. Suspect has asked for and has been denied an attorney; and
6. Suspect has not been warned of his right to remain silent;
ii. EXTREMELY QUALIFIED: Almost impossible to get into this very narrow situation. 
1. SIMILAR: To the Moran case.  Only Moran never asked for a lawyer so he never got this protection.  
c. The Miranda Rights	Comment by Samuel Greenberg: Presumably if the detention is unlawful from the start – that is, they did not have reasonable suspicion (or if they did, the detention was excessive in duration) or lacked probable cause, that any fruits of that detention, including properly warned statements, would be excluded under Wong Sun.

Those statements could still be used for impeachment purposes.  What about the physical fruits of those statements?
i. HISTORY
1. WARREN: Extraordinarily suspicious of police behavior and tactics.  Miranda was probably the most radical opinion that came out of SCOTUS.  Has become part of the national psyche and will likely never be overruled.
a. SO PERVASIVE: That people in foreign countries ask for the Miranda rights!
b. RADICAL? Not that far off from Escobedo – just puts the burden on the government instead of the suspect!
ii. Miranda RULE: When a suspect is subject to custodial interrogation, the police must:
1. Inform Suspect of His Rights Prior to Questioning:
a. Right to remain silent;
b. Anything they say will be used against them in court;
c. Right to consult with  an attorney, either retained or appointed, and to have the attorney present during question; and
d. If indigent, that an attorney will be provided at no cost.  
i. CAUTION: Some caveats here:
1. States can design an “equivalent” warning so long as it has the same effect; and
2. Powell RULE: Police do not have to give these rights verbatim.  So long as they get “substantially” comply.  
a. STANDARD: Have to be able to convey the substance of the fifth amendment right to someone of reasonable intelligence.
b. THUS: Forgetting to mention that the lawyer can be present during questioning but getting the rest of the warning is not fatal.  
i. BUT: If the suspect interrupts officer just as he is reading the rights, even claiming that he knows them, and the police fail to deliver substantially all of the rights, statements will be inadmissible.  Patane.  
2. Failure to Warn: The interrogation is presumptively coercive and any statements elicited there from will be inadmissible against him as a violation of the Fifth Amendment’s right against self-incrimination.  
a. PRESUMED: Irrebutable presumption that stationhouse confessions are coercive.  
b. NO PENALTY: Against the suspect if he fails to request for a lawyer or to remain silent if he has not been warned!
3. Suspect Exercises Rights: If a suspect invokes his right to remain silent or to have an attorney present, no matter at what part of the interrogation, police questioning must stop.  
a. POLICE CANNOT: Try to convince the suspect to change his mind.  As soon as he invokes, the conversation ends.  
4. Suspect Waives Rights: Suspect can waive his rights if he does so knowingly and intelligently.  Does not require it to be written.  
a. BURDEN: Is on the government to show that the defendant knowingly and intelligently waived his privilege under the totality of the circumstances.  Fare.
i. TRICKERY & PRESSURE: Not allowed when securing a waiver.  Cannot use trickery to convince them to waive rights.  
1. AFTER WAIVER: Police can use as much trickery as they want so long as it does not rise to the level of coercion (and little does).  
b. ONCE WAIVED:
i. Suspect can invoke his rights at any time;
1. HOWEVER: Police do not have to inform him that he has a right to invoke after waiving!
ii. BURDEN: After knowingly and intelligent waiver by D shifts to D to show something about the interrogation was coercive under the due process rules above.  
5. RATIONALE: Was decided under the fifth amendment self-incrimination so as to provide the police with lots of leeway to interrogate without the need for lawyers present all the time.  
iii. What “Custody” Triggers Miranda?
1. HISTORY
a. Miranda originally only seemed to apply to stationhouse interrogations.  
b. Court has changed its mind on what “custodial” means over the years.
2. REMEMBER: Custody alone does not trigger Miranda – it is custody AND interrogation!
3. Orozco  Custody RULE: Custody occurs whenever a reasonable person under the circumstances would believe that they were not free to leave.  	Comment by Samuel Greenberg: If you are not in custody – is it just “social discourse”?

Do you need a subjective belief as well?


a. OBJECTIVE STANDARD: Based on circumstances before, after, and during the arrest.  
i. THUS: Even where the police say to a suspect he is not free to go and the suspect believes it, SCOTUS could conclude a reasonable person would have thought otherwise and claim that the suspect was not in custody!
ii. BUT LIKELY THAT: If a suspect asks if he is free to go and the police say “no,” that a reasonable person would believe they were not free to go!
4. Not Custodial
a. Beckwith Situation: Daytime interview by the IRS of a suspect in his own home about criminal tax matters does not rise to the level of coercive atmosphere one would have in a stationhouse. 
i. RATHER: More like a casual conversation!
1. STEVENS DISSENT: He is being questioned about criminal tax fraud – do you think he really felt comfortable booting them out of his home?
b. Beheler Situation: Where the police summon a suspect down to the stationhouse and he comes under his own volition and then after making some inculpatory statements, leaves under his own free will.  
i. MAJORITY: He came and went voluntarily shows that a reasonable person in the circumstances would feel they had the right to leave.
ii. DISSENT: Just because he came voluntarily does not mean he was free to leave once he was there!
c. Yarborough Situation: Police call parents to ask them to bring kid in to answer some questions.  Parents oblige.  Police talk to parents for two hours and get some inculpatory statements.  Charge him two months later using the statements against him.
i. MAJORITY: Several factors suggest a reasonable person would have felt free to leave:
1. Police said interview would be brief;
2. Police asked suspect if he wanted to take a break;
3. Police did not transport the suspect to the station;
4. Most of the conversation focused on the accomplice;
ii. DISSENT: Each one of those factors could easily go the other way.
iii. AGE?
1. PLURALITY: Irrelevant.  
2. O’CONNOR: Can be relevant – but here he was 17 – close enough to the age of maturity where it doesn’t make much of a difference.  
iv. CAUTION: This was a habeas case.  Thus, it was reviewed under a more deferential “reasonableness” standard of review.  Normally, Constitutional issues are reviewed de novo by an appellate court – meaning the parties make their case fresh.  Here, they just had to show the lower court’s determination was reasonable.
1. THUS: This fact pattern may or may not be acceptable constitutionally.  To be determined. 
iv. What “Interrogation” Triggers Miranda?
1. Innis RULE: Interrogation occurs where the police use any words or conduct that is reasonably likely to elicit an incriminating statement.  
a. Not Interrogation
i. Officers are having a conversation about how they are worried that a shotgun left by the suspect may wind up in the hands of some kids playing in the fields.  No reason to suspect that the suspect had a soft spot for kids.
1. COMPARE: If they directed questions to him or if they knew he had kids – would likely be interrogation.  
ii. Spontaneous Utterances
1. Spontaneous utterances by a suspect is not “interrogation” under Miranda so long as it is not in response to interrogation. 
iii. Routine Booking	Comment by Samuel Greenberg: Is it not interrogation or just an exception to Miranda?  
1. Muniz RULE: Routine booking questions such as age, address, name, or other biographical data needed to complete booking or pretrial services are exempt from the fifth amendment’s strictures.
a. THUS: This information can be taken without Mirana and without violating the compelled testimony prohibitions.  
d. How Does a Suspect Invoke?	Comment by Samuel Greenberg: Burden is preponderance of the evidence?
i. Pre-Interrogation
1. RULE: Police must obtain an articulable waiver of the suspect’s Miranda rights prior to beginning any interrogation.
a. BURDEN: Is on the government to show the waiver was knowingly and intelligently waived under the totality of the circumstances.  Fare.  
i. AMBIGUITY: At this point requires the police to keep probing with Miranda rights until they get a waiver or invocation.
2. Yes Means Yes
a. Smith RULE: As soon as a suspect invokes any right, even if in the middle of having his rights read to him, the police must cease questioning.  They cannot use any subsequent statements to find the statement ambiguous.  
ii. During Interrogation
1. RULE: Police must stop questioning if at any point during questioning the suspect invokes his rights.  
a. INVOCATION BURDEN: Davis puts the burden on the suspect to show that he has invoked subsequent a waiver.  	Comment by Samuel Greenberg: Verify that the burdens here are correct.  Only time this burden kicks in is after they secure a waiver correct?  Presumably the police cannot question the suspect until they get a waiver – so nothing really to invoke prior to getting the waiver.  
2. Ambiguity
a. Davis RULE: Ambiguous statements with respect to the Miranda rights will not constitute invocation.  
i. EXAMPLE: Maybe I should talk to a lawyer?
ii. POLICE: In the event of an ambiguous invocation (after a clear waiver) are at liberty to determine whether he really wants to waive.  Can either keep questioning or clarify his desire to invoke.  
3. Requests for Non-Lawyers
a. Fare RULE: A suspect cannot invoke Miranda by asking for a non-lawyer.  
i. WHY? The entire rationale behind Miranda is that the lawyer serves a unique role in the criminal justice system.  
1. DISSENT: This is a kid – the ambiguities should have been construed in favor of the suspect here.  His probation officer said call him if he was in trouble!
ii. PARENTS?
1. Does not invoke Miranda.  Lessie (CA case).  
e. Subsequent Questioning after Suspect Invokes
i. Subsequent Questioning about Same Crime
1. Edwards RULE: Once a suspect has invoked his right to counsel, the police cannot come back to the suspect at a later date and ask about the same crime.  Only the suspect may initiate questioning after he has invoked his rights!	Comment by Samuel Greenberg: Or right to remain silent?
a. BROAD PROTECTION: 
i. Minnick RULE: Even where the suspect says to the police, come back after I speak with a lawyer, the police cannot initiate any questioning.  
b. DURATION:
i. In Custody: Probably forever.  
ii. After Release: 
1. Shatzer RULE: Edwards does not apply if suspect has been released and has been custody free for at least 14 days.  
a. AFTER 14 DAYS: Can approach and re-Mirandize and question.
b. PROCEEDINGS BEGIN AND ASK FOR LAWYER? Then Massiah attaches.
c. PRISON: Not akin to custody.  More like your new home!
ii. Separate Crimes with Separate Warnings – No Request for Counsel
1. FACT PATTERN: Officers give suspect his rights and he invokes with respect to crime 1.  2 hours later, another officer comes to talk to suspect about crime 2.  Gives him his rights and suspect waives and gives inculpatory statements.  Admissible
2. Mosley RULE: The admissibility of statements obtained after a suspect has decided to remain silent depends on whether his right to cut off questioning was scrupulously honored.  
a. Critical Factors:
i. Time from cessation to new questioning;
ii. New warnings;
iii. DIFFERENT CRIME:
1. Critical, Miranda rights are case specific.  If the officers were to ask about the same crime later – would not be admissible.  Can’t keep going back to the suspect until they break down!	Comment by Samuel Greenberg: So Massiah and Miranda rights are transaction specific?  

iii. Separate Crimes With Separate Warnings – Request for Counsel
1. Fact Pattern: Officers give suspect his rights and he invokes with respect crime 1.  3 days later and asks for a lawyer.  Three days later, officer 2, without knowledge of suspect’s request for a lawyer, reads suspect rights and gets a waiver.  Suspect makes inculpatory statements.  Inadmissible.  
2. Roberson RULE: When a suspect invokes his right to counsel after receiving his Miranda rights, the police are absolutely barred from further questioning about any crimes while suspect is in custody. 
a. FIFTH AMENDMENT RIGHT TO COUNSEL!
iv. Hierarchy of Miranda’s Fifth Amendment Rights
1. Right to Remain Silent
a. RULE: Case specific.  Once a suspect invokes his right to remain silent with respect to crime 1, the police can still go back to the suspect and ask about crime 2 (with a fresh set of warnings). 
2. Right to Counsel
a. RULE: Custody specific.  Once a suspect invokes his right to counsel while in custody, the police are absolutely barred from asking him any further questions about any crimes without counsel present so long as he is in custody.  	Comment by Samuel Greenberg: So what happens when they release him?  If they go back to him, does his 5th amendment right to counsel disappear?  Can the police even go back to him?  I am confused.  How does the 14 day rule work here?

In class – Professor said that this is broader than the Massiah rights because Massiah is case specific.  But wouldn’t case specific be broader than with the custody caveat?
f. What Crimes Does Miranda Apply To?
i. Berkemer RULE: 
1. Miranda Applies To:
a. Felonies;
i. Clearly a coercive thrust by the police to prosecute;
b. Misdemeanors;
i. Why? Because the distinctions between misdemeanors and felonies can be very nuanced and often the characterization will change.
ii. Thus, caution requires police to always provide Miranda rights for suspected misdemeanors and felonies.
2. Miranda Does Not Apply To:
a. Traffic stops;
i. RATIONALE: Would significantly deter the effectiveness of traffic stops.  While Miranda typically applies in situations like this where a reasonable suspect would not feel free to leave and is under interrogation, the public nature of the encounter reduces the coercive element and therefore negates the need for Miranda.
1. LIMITED: To the traffic stop arena.  Public setting rationale!	Comment by Samuel Greenberg: What about sidewalk encounters with the police where they detain you and question you pursuant to Terry?  Still need Miranda?
g. Is Miranda a Constitutional Rule?
i. Dickerson RULE: Miranda is a constitutional remedy to violations of the fifth amendment.  As a result, any statutory remedies must provide equivalent protection.
1. CONGRESS: Passed a statute that determined the admissibility of confessions based on whether they were “voluntary” under the totality of the circumstances.  Held a violation of Miranda. 
2. RATIONALE: Miranda was a state case.  Clearly was not decided pursuant to the Court’s supervisory power.  Therefore, must have been a constitutional remedy!
a. MARBURY v. MADISON: Court has the final say on what the law is with respect to the constitution!
3. INTERESTINGLY ENOUGH: The decision was penned by Rehnquist.  
4. BALANCING: Like other con law rules, there are exceptions to Miranda.  So even where it appears it is not needed – it is just an exception!  
h. When is a Miranda Violation Actionable under Bivens?  
i. Chavez RULE: Your Miranda rights are only violated when the government tries to use unwarned statements against you in a criminal proceeding.  
1. MASSIAH?  Same rule probably applies.  
2. Bivens ACTIONS?
a. Cannot bring a Bivens action for police failing to give you your Miranda warnings unless the statements are ultimately used against you in corut!
i. The Public Safety Exception to Miranda
i. Quarles RULE: When the public safety is at issue, the police do not need to give a suspect his Miranda warnings before questioning and they may later use those statements against the suspect at trial.	Comment by Samuel Greenberg: So this would have allowed questioning under Innis?  
1. TIME: Seems to be irrelevant how sensitive time is to the public safety exception.  So long as there is a public safety threat, the police can get around Miranda.
a. HOWEVER: There is likely a period after which the exception is no longer valid.  
2. O’CONNOR’S CONCURRENCE
a. No problem with not providing a suspect his Miranda rights in such a situation;
b. However, you shouldn’t be able to then use the statements against him!
ii. What is a Public Safety Issue?
1. RULE: Whatever a reasonable police officer would believe is a threat to public safety.  
a. WARREN: Would not trust the police with such unbridled discretion;
b. REHNQUIST: Believes the police are infallible.  They will know when something is a routine investigation and when it is a public safety issue;
c. SCALIA: Believes the police have changed since the Warren court.  
iii. Is There a Public Safety Exception to Coercion?
1. RULE: Possible.  The situation in Quarles was four cops surrounding the suspect with their guns drawn asking where he hid the gun.  Classic example of coercion.  
a. SCOTUS: Seemed to ignore the issue and has yet to come to a determination.  Very likely an exception however.  
iv. EXAMPLE
1. Suspect id identified as a robber and runs from police through a convenience store late at night.  Police catch up with him in back alley but do not find the gun on him.  Police demand to know where the gun is (without any Miranda warning).  Suspect tells the police and government later uses this statement against him at trial.  OK under Quarles.  
a. PROBLEMATIC:
i. Late at night with no one around – not as if someone was going to stumble across the gun;
ii. Police could have easily isolated the area and found the weapon.  
j. Unwarned Confessions Followed by Warned Confessions
i. NOTE: Nothing requires the police to inform suspects that their unwarned statements cannot be used against them and that their warned statements can be used against them!  	Comment by Samuel Greenberg: Verify.  
ii. Elstad RULE: Where a warned confession follows an unwarned confession, the warned confession will be admissible so long as the police acted in good faith.  
1. RATIONALE: Simply too speculative to assume that the second statements are somehow a product of the tainted first statements.  
a. ESSENTIALLY: Not a fruit of that poisonous tree.  
b. FIRST STATEMENTS: Are still inadmissible as violative of Miranda themselves.  
i. CONSISTENT: With Chavez.  No violation because they did not use the unwarned statements against him!  Second statements were warned and used against him.  
2. EXAMPLE: Police go to suspect’s home.  One officer talks to suspect’s mother and other sits with suspect.  Officer asks them if they know why they are there and if they know the victim.  Suspect said he was there.  They then put suspect in the police car and read him his rights.  He waives and later confesses.  First statement inadmissible but second statement is admissible!
iii. Bad Faith Example – Wong-Sun Excludes the Subsequent Confession
1. Seibert RULE: Where the police intentionally use trickery to get an unwarned confession to then lead to a warned confession, both confessions will be inadmissible despite Elstad.  
a. REMEMBER
i. The government cannot use trickery to get a waiver of rights!
b. SUBJECTIVE BELIEF: Of the officer is relevant in this determination.  	Comment by Samuel Greenberg: So if they negligently don’t give warnings – or don’t think the conversation will go anywhere so they don’t warn?

Subjective critical? What if any reasonable officer would see it as bad faith?
i. RARE: One of the rare few instances where it is.  
c. KENNEDY CURE: Concurring opinion, but believes the violation could be cured if:	Comment by Samuel Greenberg: Law?
i. There was a longer break in time between the confessions; or
ii. Police informed the suspect that her last statement was inadmissible, read rights again, and see if she wants to confess.  
2. EXAMPLE: Police officer tells interrogating officer not to give suspect Miranda warnings and try for a confession.  Officer gets the confession and then flips on a tape recorder, reads rights, gets a waiver from suspect, and suspect confesses again.  
k. Use of Derivative Evidence after a Miranda Violation
i. Patane RULE: The fruit of the poisonous tree doctrine (Wong-Sun) does not apply to physical evidence obtained in violation of the Fifth Amendment.  
1. RATIONALE: It is only the use of unwarned statements that constitute a violation – not the lack of the warnings and thus not the fruits thereof!  
2. THUS: Miranda only operates to exclude subsequent testimony.  
a. POSSIBLE LIMIT? Seems to be limited strictly to the fifth amendment.  As a result, Massiah violations and coercion under the due process clause may lead to full exclusion of all derivative evidence still.  
ii. Bas Faith and Physical Fruits
1. Knapp RULE: Even when the police intentionally deprive a suspect of his Miranda rights to use the statements to find incriminating physical evidence, the Wong-Sun doctrine will not apply and the physical evidence will be admissible.  
a. WHY? The violation is the use of the statements – not the lack of warning!  Chavez comes full circle!
l. Has Miranda Affected Confession Rates
i. Nope.  Basically political grandstanding when people worry about the effect of Miranda.  

17. SILENCE
a. Silence in General
i. Why Useful? Silence is useful for impeaching credibility.  Suggests the D had something to hide, or made something up along the way.  
b. Defendant’s Silence and FRE 403

i. Hale RULE: The use of post-arrest silence for impeachment is impermissible under FRE 403 because its prejudicial impact outweighs its probative value.  
1. WHY FRE?  Federal case and SCOTUS had supervisory power.  
c. Impeachment with Post-Miranda Silence
i. Doyle RULE: The government cannot impeach a defendant’s credibility with his post-Miranda silence.
1. WHY? Tantamount to trickery.  Saying that anything you say can and will be used against you and that they have a right to remain silent only to turn around and use that right against them!
a. AKIN TO: Griffin – a D cannot be punished for exercising his rights.  
2. DISSENT: We allow impeachment with statements taken in violation of Miranda but not for silence that comports with Miranda?  If anything, D has an excellent counter-argument – he was just exercising his rights!
d. Impeachment with Pre-Miranda Silence
i. WHEN: Silence before he is in custody.  
ii. Jenkins RULE: The government can impeach a D’s credibility with his pre-Miranda silence.
1. RATIONALE: Not relying on a constitutional right in this situation.  
2. DISSENT: Numerous reasons:
a. Miranda is part of the national conscious – people often believe they have a right to remain silent;
b. Many D’s will be chilled from testifying because they will have their pre-arrest silence used against them.
3. ISN’T THIS INCRIMINATING?
a. Clearly coming forward about something like self-defense entails risks – you give the prosecution 2/3rds of their case if they want to bring one against you – the fact that you were there and that you did it!  
b. So while the government cannot compel you to come forward, they can use the fact that you did not against you!
e. Impeachment with Post-Miranda Omissions
i. Anderson RULE: Government can impeach a D’s credibility with silence after he is provided with his Miranda rights and neglects to provide the police with information during his interrogation.  
f. Impeachment with Pre-Miranda Silence After Arrest
i. Fletcher RULE: Follows the Jenkins rule – admissible because not relying yet on the Miranda rights!
g. Post-Miranda Silence as Substantive Evidence of Sanity
i. Greenfield RULE: Same rationale as Doyle – you cannot use the post-Miranda silence for any purpose!  	Comment by Samuel Greenberg: Can use silence in other situations as evidence of sanity?
h. Rules of Evidence
i. REMEMBER: The impeachment rules above are simply constitutional minimums.  The evidence may still be excluded under the rules of evidence (e.g. the Hale decision).  Maybe limited to Hale facts however.  

18. BURDEN OF PROOF AND IMMUNITY
a. Voluntariness of Confessions
i. Jackson RULE: An arbiter must make a decision with respect to the voluntariness of a confession before the confession reaches the jury.  Failure to do so is a violation of due process.  
1. RATIONALE: We exclude involuntary confessions because it is an accusatorial system.  Process matters!
2. Burden: Is on the government to show that the confession was voluntary by a preponderance of the evidence.  
ii. Why Shouldn’t the Jury Evaluate?
1. Because they may find that while the process was horrendous, the confession was generally reliable!
iii. Credibility
1. Even when a confession is admitted by a Judge for being voluntary, the D can attack its reliability.  P can counter however!	Comment by Samuel Greenberg: Can P argue that the confession was reliable without the D opening up saying it was unreliable?
b. Level of Immunity Required for Risk of Self-Incrimination to Disappear
i. Generally: The government can compel you to testify (on penalty of contempt) to incriminating matters if there is no risk of a criminal prosecution.  For example:
1. Previous criminal conviction on the matter;
2. Previous criminal acquittal on the matter;
3. Statute of limitations bars prosecution;
4. Immunity;
ii. Types of Immunity:
1. Transaction: Cannot be prosecuted for any crimes that relate to the testimony;
a. OLD RULE – Hitchcock RULE: Granting sovereign would have to provide transactional immunity to compel the witness to testify.  Non-granting jurisdictions would then only have to provide use and derivative (automatically).   
2. Use and Derivative: Can still be prosecuted for those crimes, but cannot use or derive any evidence from the testimony.  
iii. Kastigar RULE: Use and derivative immunity by the granting jurisdiction is a sufficient level of immunity to force a witness to testify.  
1. MARSHALL DISSENT: Substantial risk here that the prosecution may accidentally use evidence derived from the testimony against the witness.  
a. INFLUENTIAL: Strict burden on the prosecution to show that their evidence has not been derived from anything the accused said while under the grant of use and derivative immunity. 
i. EXAMPLE: Judge asked prosecution: “Can you be certain that you used nothing from the testimony?” “No I may have refreshed myself” – is enough to throw out the conviction.  
b. SUFFICIENT PROTECTION: Right before the witness with the grant of use and derivative immunity takes the stand, place all case files into a sealed package and leave with the clerk of the court.  That way, the Court will have a snapshot of exactly what the prosecution had before the immunized testimony!
i. LATER IN TIME: Gives you more to work with.  
2. STATES: Often still require transactional immunity.  The federal minimum is use and derivative.  
a. HOWEVER: Feds often grant transactional immunity to get a cooperative witness.  
3. Can the Defense Force the Government to Provide Its Witness With Immunity?
a. RULE: Occasionally a Judge will require the government to so do.  However, generally the Government’s prerogative.   
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