CRIMINAL PROCEDURE – BUCKINGHAM – FALL 2016
I. FOURTH AMENDMENT

a. 4th amendment covers the individual’s first contact with the government

b. 2 clauses:

i.  (1) reasonableness clause: searches only need to be reasonable
ii.  (2) warrant requirement clause: warrant must be based on probable cause, presumption that searches MUST have warrant to be reasonable, but exceptions exist.
c. Applies to searches inside the US (does not apply to searches outside of the US even if conducted by American law enforcement – US v. Verdugo-Urquidez
d. Only applies to state actors – does not cover searches by private individuals unless they are working for the government (e.g. public school teachers, cooperating witnesses, etc.)
e. 4th amendment is incorporated into the 14th amendment to also apply to states

i. The federal law establishes a floor and the states can add on protections
f. Note: amendments not incorporated to states
i. 3rd amendment – right not to quarter soldiers
ii. 5th amendment – no right to grand jury in states
iii. 7th amendment – no right to jury in civil cases in state court
iv. 8th amendment – no rule against excessive fines
v. **as of 2010, 2nd amendment is incorporated
g. Retroactivity:

i. General rule: New constitutional rights are NOT retroactive and the rules of criminal procedure do not apply to those whose convictions are already final
ii. Exception: 
1. If the new rule narrows the government’s power to punish something by saying it is no longer a crime 9e.g. Lawrence v. Texas and homosexuality)
2. Watershed rule of procedure – e.g. right to counsel or retroactive right to sentencing hearing for youth who face JLWOP sentences
h. SEARCHES OF A PLACE

i. 4th amendment considerations:

1. STEP 1: Was there a state actor?

2. STEP 2: Was there a search? 

a. Olmstead (1928) – search must be a physical intrusion
b. Katz required physical invasion of a place where there is an expectation of privacy

3. STEP 3: Was there probable cause?

4. STEP 4: Was there a valid warrant

5. STEP 5: Was there a valid exception?

Katz v. US: Katz did organized gambling over the telephone and was accused of taking bets over the phone. The evidence to be used against him is the wiretapping of a phone conversation which took place from a public phone booth. The wiretapping device was physically attached to record the conversation. This was the only evidence the prosecution had against Katz. 

Holding: Harlan’s concurrence has become the law and created a two-pronged test. (1) did the suspect exhibit a subjective expectation of privacy, and (2) is it a reasonable expectation of privacy that society wants to protect from government intrusion. The court held that this was a violation of Katz’s 4th amendment rights because they failed to get a warrant. Even though the government argued they had probable cause and the magistrate would have approved it, the court says that searches are unconstitutional without a warrant and they should have taken that simple step of getting one. 

· Physical Trespass and searches
· Katz has always been considered the way to define a search. Always use Katz for 4th amendment analysis and use Jones’ trespass theory only if something is not a search under Katz.

· Jones is an additional layer of protection to the 4th amendment when Katz doesn’t apply

United States v. Jones: 
Jones was a nightclub owner and came under suspicion of trafficking narcotics. The FBI and metropolitan Police Department operated various methods of surveillance including installing a GPS tracking device on his car. They did originally get a warrant but the warrant required the placement of the device within 10 days in DC and the device was installed on the 11th day in Maryland. Therefore, it is as if there was no warrant.

Holding: Location information contained in the GPS device IS protected by the 4th amendment and should be suppressed. But this is a very narrow decision applying only on these facts. 


ii. Search Basics: 
1. If something is defined as outside a 4th amendment search, then can’t complain and the evidence is admissible
2. In order for the 4th amendment to even apply, government action must fit the definition of a search (Katz test used to make that determination)
3. Generally, a search is allowed only when conducted after obtaining a warrant AND with probable cause
a. All the 4th amendment doe sis say that searches are per se unconstitutional without a warrant based on probable cause
b. Police can search, they just have to get a warrant based on probable cause first
c. But there are exceptions...

iii. EXCEPTIONS to general Search analysis: what does not fall under the 4th amendment
1. OPEN FIELDS and CURTILAGE
a. An open field is something that can be seen by the public and passersby – can be viewed/overheard
b. Curtilage is directly attached to the home and has some 4th amendment protections
i. Factors for determining whether something is curtilage or open field (Dunn Factors)
1. How close is the area to the home?

2. Is the area within an enclosure surrounding the home?

3. Nature of use?

4. Steps taken to protect the area from observation of passersby

Oliver v. United States (open fields doctrine): Two narcotics officers went to a farm to investigate the growing of marijuana. When the officers arrived at the farm they saw a “No Trespassing” sign. The officers walked around a gate and continued on for several hundred yards. They heard a voice that said “no hunting is allowed, come back up here”, but did not find anybody. The officers eventually found the marijuana field over a mile from the Petitioner, Oliver’s home.
Holding: The court said that in contrast to the home, open fields do not provide the setting for those intimate activities that the Amendment is intended to shelter from government interference or surveillance. There is no societal interest in protecting the privacy of those activities, such as the cultivation of crops, that occur in open fields. The dissent focused on the "no trespassing" signs and the expectation of privacy the owner had by making an effort to keep the public out of the land

**Basic Rule: there is no legitimate reasonable expectation of privacy in an open field – no need for a warrant – not a 4th amendment search.

United States v. Dunn (open field v. curtilage): Using electronic beepers and aerial photography, police tracked certain drug making supplies to Ronald Dale Dunn’s ranch. The ranch had a fence surrounding the perimeter as well as several interior fences. Law enforcement officers entered the property without a warrant and crossed several fences to get near Dunn’s barn. The barn was about 60 yards away from Dunn’s house and a fence separated the two buildings. Police smelled phenylacetic acid and heard a motor running in the barn. Police approached the barn but did not enter. The officers did shine a flashlight through netting above the door and observed what looked like a drug laboratory. The officers made several similar visits, not entering, but looking into the barn, before obtaining a warrant to search the barn and Dunn’s house. During this search, police seized chemicals and equipment use for making drugs.

Holding: The barn and the area around it lay outside the protected area of curtilage around Dunn’s house. The barn was separated from the house by a fence and was a substantial distance away from the house, the officers had other data that lead them to suspect Dunn, and Dunn did little to protect the barn from observation. Even if Dunn did have a reasonable expectation of privacy, the search still did not violate the Fourth Amendment because the officers never entered the barn.

2. AERIAL SEARCHES

a. Courts have held that view from airspace 400ft above and higher is not a violation of the 4th amendment if the owner has left things visible to the public
California v. Ciraolo (Aerial searches): The Santa Clara Police received an anonymous tip that Ciraolo was growing marijuana in his back yard. Unable to observe the yard from the ground due to a high fence which encircled it, the police secured a private plane and flew over Ciraolo's house at an altitude of 1,000 feet. The fly-over confirmed the presence of marijuana. The police then obtained a search warrant, seized 73 plants on the next day, and arrested Ciraolo. The court considered whether the warrantless aerial observation constituted an unreasonable search

Holding: The observation did not violate the Constitution. Since the observations of the Santa Clara officers was "nonintrusive" and "took place within public navigable airspace," their actions were consistent with the Fourth Amendment. "Any member of the public flying in this airspace who glanced down could have seen everything that these officers observed," concluded Burger. The dissenters, led by Justice Powell, argued that this decision was a significant departure from the Court's holding in Katz v. United States (1967) which established a two-part test to evaluate privacy claims.

Florida v. Riley (Aerial searches): Michael Riley lived in a mobile home situated on five acres of rural land in Florida. Riley owned a greenhouse that was located behind his home; from the ground, the contents of Riley’s greenhouse were shielded from view by its walls and the trees on his property. The Pasco County Sheriff’s office received a tip that Riley was growing marijuana on his property. The investigating officer tried to see into the greenhouse from the ground but could not, so he circled in a helicopter at 400 feet and saw what he believed to be marijuana growing inside. Acting on this information, the investigating officer obtained a search warrant, searched the greenhouse, and found the marijuana. Riley was charged with possession of marijuana.

Holding: Riley had no reasonable expectation of privacy in this case because anyone could view Riley’s property from a helicopter flying in navigable airspace and figure out what was inside. The police officer did not enter Riley’s land or interfere with it in any way. He should have closed off the roof completely from view if he wanted it to be protected.
3. TRASH

a. Evidence found in trash can be used as evidence of probable cause in getting a warrant
b. There is no reasonable expectation of privacy in your trash
California v. Greenwood (Searches of trash): Local police suspected Billy Greenwood was dealing drugs from his residence. Because the police did not have enough evidence for a warrant to search his home, they searched the garbage bags Greenwood had left at the curb for pickup. The police uncovered evidence of drug use, which was then used to obtain a warrant to search the house. That search turned up illegal substances, and Greenwood was arrested on felony charges. The court considered whether the search of Greenwood's garbage was unreasonable

Holding: The garbage placed at the curbside is unprotected by the Fourth Amendment. The Court argued that there was no reasonable expectation of privacy for trash on public streets "readily accessible to animals, children, scavengers, snoops, and other members of the public." The Court also noted that the police cannot be expected to ignore criminal activity that can be observed by "any member of the public."

4. OBSERVING AND MONITORING PUBLIC BEHAVIOR

a. As long as you are only seeing what the suspect makes public, this does not constitute a 4th amendment search
United States v. Knotts: Chemical manufacturer 3M Company informed a Minnesota Bureau of Criminal Apprehension narcotics officer that Tristan Armstrong (defendant) was stealing chemicals used to make drugs. Police began investigating Armstrong and learned that he purchased additional chemicals from Hawkins (Hawkins) Chemical Company and delivered them to Darryl Petschen (defendant). Hawkins allowed police to place a transmitter called a beeper inside a container of chloroform, which they gave to Armstrong during his next purchase. Using the beeper and visual surveillance, police followed the container to Knotts’ (defendant) cabin in Wisconsin. Over the next three days, the police gathered enough evidence to obtain a search warrant. Inside the cabin, they found a fully stocked drug laboratory. The defendants were charged with conspiracy to manufacture controlled substances

Holding: Surveillance of a car by beeper is equivalent to visual surveillance of the car on public roadways. Prior case law makes clear that a person’s expectation of privacy is greatly reduced in a car. Petschen voluntarily travelled to Knotts’ cabin on public roads and made his direction and destination public information. Knotts’ expectation of privacy in his cabin and the surrounding area did not extend to Petschen’s car, which entered Knotts’ property from the public roadway. Likewise, Knotts did not have a reasonable expectation of privacy with respect to the chloroform left outside in the open fields. All of the evidence gathered against Knotts could have been obtained by visual surveillance, but the Fourth Amendment does not bar law enforcement from supplementing their senses with new technology. Since monitoring the beeper did not intrude upon Knotts’ reasonable expectation of privacy, no search occurred invoking the protections of the Fourth Amendment. 

Rule: An electronic tracking device inside a container does not constitute a Fourth Amendment search and seizure if the information revealed could have simply been obtained through visual surveillance.

US v. Karo (observing public behavior): A government informant informed the Drug Enforcement Agency (DEA) that Karo (defendant) and two other men had ordered a large quantity of ether that they were going to use to extract cocaine from clothing smuggled into the United States. With the informant’s consent, the DEA substituted its own containers for the ones containing the ether. The DEA placed an electronic tracking device in one of the containers. The court of appeals held that the tracking device violated Karo’s right against unlawful seizures when the container was transferred to him. The court considered whether there is a 4th amendment seizure when the owner of a container consents to the placement of an electronic tracking device and the container is then delivered to another party who is unaware of the device.
Holding: There is no Fourth Amendment seizure when a party unknowingly receives a container containing a tracking device. In United States v. Jacobson, 466 U.S. 109 (1984), the Court held that a seizure occurs when the government meaningfully interferes in one’s possessory interest in his property. While the placement of the tracking device may constitute a technical trespass, Karo’s possessory interest in the containers was not infringed upon. Therefore, there was no seizure for Fourth Amendment purposes.

5. THERMAL IMAGING

a. Looks for heat sources being used in the house
b. Typically used to investigate marijuana growth indoors
Kyllo v. United States: A Department of the Interior agent, suspicious that Danny Kyllo was growing marijuana, used a thermal-imaging device to scan his triplex. The imaging was to be used to determine if the amount of heat emanating from the home was consistent with the high-intensity lamps typically used for indoor marijuana growth. Subsequently, the imaging revealed that relatively hot areas existed, compared to the rest of the home. Based on informants, utility bills, and the thermal imaging, a federal magistrate judge issued a warrant to search Kyllo's home. The search unveiled growing marijuana.
Holding: Where the police use a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a search and is presumptively unreasonable without a warrant."

6. PUBLIC INFORMATION CONVEYED TO 3RD PARTIES

Rule: The Fourth Amendment right against unreasonable searches and seizures does not protect people from their misplaced expectations of trust and therefore there is no Fourth Amendment search and seizure when the person the defendant is speaking with is secretly a government agent or an informant wearing a wire and recording what is being said.

US v. White (false friend): White (defendant) was convicted on two charges involving illegal narcotics. At trial, over White’s objections, government agents were permitted to testify to conversations White had had with a government informant. The government agents had overheard these conversations through a wire-tap the informant had been wearing, allowing them to hear every word in real time.
Holding: The Fourth Amendment does not prohibit government agents from testifying to what they heard over a wire-tap worn by an informant. The Court has held that police can write down notes about a conversation they have with a defendant while undercover and testify to those transactions. For constitutional purposes, there is no distinction between immediately writing down these transactions and simultaneously recording or relaying the conversation to agents through electronic devices. While in Katz v. United States, 389 U.S. 347 (1967), the Court held that the use of a recording device on the outside of a phone booth amounts to an unconstitutional search because the user of the phone booth has a justifiable expectation that his conversation will remain private, the Katz decision does not alter this rule. Here, unlike in Katz, the defendants assume the risk when they confide in others about their illegal activities. Therefore, electronic surveillance that allows agents to listen in real time is admissible provided the agent is not otherwise violating the defendant’s reasonable expectations of privacy.

Rule: The Fourth Amendment protects people from unreasonable searches and seizures where a person exhibits a reasonable and subjective expectation of privacy.

Smith v. Maryland: On March 5, 1976, Patricia McDonough was robbed in Baltimore, Maryland. She was able to give the police a description of the robber and the 1975 Monte Carlo she thought the robber was driving. Within a few days, she began receiving threatening phone calls that culminated in the caller telling her to stand on her porch, from where she observed the same Monte Carlo drive past. On March 16, the police observed the car in McDonough's neighborhood. By running a search on the license plate number, the police learned the car was registered to Michael Lee Smith. The police contacted the telephone company and requested that a pen register, a device that only records numbers dialed, record the numbers dialed from the telephone at Smith's home. On March 17, the pen register recorded a call from Smith's phone to McDonough's home, so the police obtained a warrant to search Smith's house. During the search, police discovered a phone book with the corner turned down on the page on which McDonough's name was found. Smith was arrested and placed in a line-up where McDonough identified him as the man who robbed her.
Holding: The Court held that Fourth Amendment protections are only relevant if the individual believes that the government has infringed on the individual's reasonable expectation of privacy. This reasonable expectation of privacy does not apply to the numbers recorded by a pen register because those numbers are used in the regular conduct of the phone company's business, a fact of which individuals are aware. Because the Fourth Amendment does not apply to information that is voluntarily given to third parties, the telephone numbers that are regularly and voluntarily provided to telephone companies by their customers do not gain Fourth Amendment protections.

7. DOG SNIFFS TO FIND CONTRABAND 

a. Dog sniffs in conjunction with traffic stops are not 4th amendment searches unless the search is prolonged for that purpose.
b. 4th amendment does kick in if you bring the dog into the home or curtilage to do the sniff
United States v. Place Court gives rationale for drug-sniffing dogs. They treat dogs as infallible machines and say that they are sniffing for contraband and contraband only and do not falsely alert. The court emphasizes that there is no reasonable expectation of privacy In contraband (it is not something society wants to uphold)
Rule: The Fourth Amendment does not require reasonable, articulable suspicion to administer a canine sniff test during a routine traffic stop.

Illinois v. Caballes (dog sniff): Roy Caballes (defendant) was pulled over for a routine traffic stop by Illinois State Trooper Daniel Gillette. Another trooper, Craig Graham, heard Gillette’s report on the radio and took his narcotics-detection dog to the scene. Graham let his dog sniff the car while Gillette wrote Caballes a warning ticket. The dog detected drugs in the trunk, and the officers conducted a search. They found marijuana and arrested Caballes. This process took ten minutes. At trial, Caballes moved to suppress the evidence and quash his arrest. The trial judge denied the motion, because the stop was not unreasonably prolonged and the dog’s alert gave the officers probable cause to search the trunk. Caballes was convicted, fined $256,136, and sentenced to 12 years in prison. The appellate court upheld the conviction, but the Illinois Supreme Court reversed on the grounds that the sniff test unfairly broadened an ordinary traffic stop and turned it into a drug investigation without “specific and articulable facts” indicating the presence of drugs
Holding: A drug dog may ordinarily be used to perform a sniff test during the course of an otherwise lawful traffic stop without violating the Fourth Amendment. A legitimate traffic stop for the purpose of giving the driver a warning ticket is a lawful seizure under the Fourth Amendment. However, that stop may not be unreasonably prolonged.

Rule: Using a drug-sniffing dog on a homeowner's porch to investigate the contents of the home is a search within the meaning of the Fourth Amendment.

Florida v. Jardines: On November 3, 2006, the Miami-Dade Police Department received an unverified "crime stoppers" tip that the home of Joelis Jardines was being used to grow marijuana. Police then went to the house with a trained drug sniffing dog. The dog handler accompanied the dog to the front door of the home. The dog signaled that it detected the scent of narcotics. The detective also personally smelled marijuana. The detective prepared an affidavit and applied for a search warrant, which was issued. A search confirmed that marijuana was being grown inside the home. Jardines was arrested and charged with trafficking cannabis. Jardines moved to suppress the evidence seized at his home on the theory that the drug dog's sniff was an impermissible search under the Fourth Amendment and that all subsequent evidence was fruit of the poisonous tree.
Holding: The front porch of a home is part of the home itself for Fourth Amendment purposes. Typically, ordinary citizens are invited to enter onto the porch, either explicitly or implicitly, to communicate with the house's occupants. Police officers, however, cannot go beyond the scope of that invitation. Entering a person's porch for the purposes of conducting a search requires a broader license than the one commonly given to the general public. Without such a license, the police officers were conducting an unlawful search in violation of the Fourth Amendment.

Florida v. Harris: The State of Florida charged Clayton Harris with possession of pseudoephedrine with intent to manufacture methamphetamine. Police searched his car during a traffic stop for expired registration when a drug detection dog alerted the officer. This dog was trained to detect several types of illegal substances, but not pseudoephedrine. During the search, the officer found over 200 loose pills and other supplies for making methamphetamine. Harris argued that the dog's alert was false and did not provide probable cause for the search. The trial court denied Harris motion, holding that the totality of the circumstances indicated that there was probable cause to conduct the search. The First District Court of Appeal affirmed, but the Florida Supreme Court reversed, holding that the State did not prove the dog's reliability in drug detection sufficiently to show probable cause.

Holding: Probable cause is a flexible common sense test that takes the totality of the circumstances into account. A probable cause hearing for a dog alert should proceed like any other, allowing each side to make their best case with all evidence available. The record in this case supported the trial court's determination that police had probable cause to search Harris' car. Harris very much overlooks the fallibility of drug sniffing dogs
i. SEIZURES OF A PERSON

i. 2 kinds of seizures under the 4th amendment
1. Arrest

a. Higher level of seizure than a terry stop
b. Justifiable by probable cause
2. Terry Stop

a. Brief investigative stop
b. Lower level of seizure than arrest
c. Based on reasonable and articulable suspicion (RAS)
ii. Non-seizure = consensual encounter
1. Aside from a seizure, you could voluntarily agree to talk to the police – once there is consent, it is not a seizure
a. However, many time people consent because they don’t know that they have the option to refuse
i. Consent is governed by the 14th amendment (fundamental fairness and due process)
1. Consent must be voluntary (no physical force)
2. Consent is the absence of coercion to overcome one’s will
iii. If something looks like an arrest and was not voluntary, it must be justified by probable cause (or RAS for terry stops)
1. Otherwise, the seizure is illegal under the 4th amendment and the evidence will be excluded
iv. Basic Rule: whenever there is SOME level of Government intrusion/police interference with a person’s freedom of movement, there must be some justification for that interference

1. Mendenhall rule: would a reasonable person feel they are free to leave?
a. Mendenhall Factors:

i. Threatening presence of several officers

ii. Display of weapons by officers

iii. Physical touching of the person

iv. Indication that compliance with request is an order

1. Look at tone of voice or language used

v. Might indicate seizure even if the person did not attempt to leave
vi. These factors are established through testimony and judicial findings at motions hearings to suppress evidence
Rule: a 4th Amendment seizure occurs when a REASONABLE person would have believed that he was NOT FREE TO LEAVE

United States v. Mendenhall: (definition of a 4th amendment seizure): Upon exiting her plane, Mendenhall (defendant) was approached in the airport by two plain clothes Drug Enforcement Administration (DEA) agents who asked to see her plane ticket and identification. The agents testified that they decided to question Mendenhall because she was behaving in a way typical of people illegally transporting drugs. Mendenhall showed the police her identification and ticket which they then gave back to her. After identifying themselves as DEA agents, the agents then asked if she would come with them to their office and she complied. The agents did not brandish their weapons but at trial, one of the agents testified that at this point if she had wanted to leave, Mendenhall would have been restrained. Once at the office, the agents asked if she would consent to a search of her bag and her person. She agreed. As she was undressing, two packages of heroin that Mendenhall was hiding on her person were discovered. Both lower courts held that this was a Terry Stop.

Holding: The court held this was a consensual encounter and not a 4th amendment seizure. A 4th Amendment seizure does not occur unless the totality of the circumstances would lead a reasonable person to believe he was not free to leave. When the agents first approached Mendenhall, she was in a public space. The agents were not in uniform, and they did not display any weapons. The agents simply approached her, identified themselves and asked for her identification and ticket. There was no reason to believe she could not simply walk away from the conversation. Furthermore, when Mendenhall agreed to follow the agents to their office, her consent was not the product of any coercion or duress. The police neither told her she had to go nor threatened her if she did not. Finally, her consent to the search is valid because it was freely and voluntarily given and was not the result of an illegal seizure.

Rule: A 4th Amendment seizure occurs on a bus when a REASONABLE PERSON would feel free to TERMINATE THE ENCOUNTER and go ON ABOUT THEIR BUSINESS

Florida v. Bostick (Seizure on a bus): Bostick (defendant) was riding a bus when two uniformed sheriff’s officers boarded. The officers singled out Bostick and asked him for identification. The officers told Bostick that they were narcotics agents searching for drugs and asked to search his luggage. The officers informed Bostick that he had a right to refuse to consent to the search. Bostick consented to the search and the officers discovered drugs in his luggage. 

Holding: The 4th amendment test for seizure should be tweaked for passengers on a bus because they paid for their ticket and are stuck on the bus so technically don’t feel free to leave, but can feel free to terminate the encounter and go about their business.

United States v. Drayton (seizure on a bus): Three police officers board a Greyhound bus and ask permission to search belongings. One officer stands by the driver’s seat (could appear to be blocking the exit). One police officer asked permission to search Drayton while standing 12 inches from his face. Drayton lifted his arms and allowed the search. A search of his groin led to the discovery of drugs. 

Holding: The supreme court said this was a consensual search and you have to apply the reasonable person test presupposing innocence. You can’t say it clearly wasn’t consensual just because a guilty person would never have consented to the search.

2. Drayton underscores the outer limits of what consent looks like – consider the armed officers and the blocked exit

3. Drayton Factors:
a. Nothing coercive

b. No application of force

c. No intimidating movement

d. No overwhelming show of authority

e. No brandishing of weapons

f. No blocking exits

g. No threats

h. No commands

i. No authoritative tone of voice

Rule: A Fourth Amendment seizure occurs where the police exercise physical force over a subject or where a subject submits to an officer’s show of authority.

California v. Hodari D.: Two police officers were on patrol. As they were approaching a small car, the youths huddled around the car saw the officers and took off running. Suspicious, the officers gave chase. Just before one officer caught up with him, Hodari D. (defendant), tossed the crack cocaine he had been carrying. Hodari D. moved to have the drug evidence excluded at trial and the motion was denied.

Holding: A Fourth Amendment seizure occurs when a citizen submits to a show of police authority or is physically restrained by an officer. While an arrest can occur by the slightest application of physical force, if the subject frees himself from such restraint the arrest and seizure come to an end until the subject is brought back into police custody. The common definition of “seizure,” meaning taking possession, supports this position. From a policy standpoint, the definition of seizure should not be extended to include times when an officer makes a show of authority but has yet to apprehend a subject because a fleeing subject should be encouraged to obey the police orders to “stop.” Finally, while United States v. Mendenhall, 446 U.S. 544 (1980), held that a seizure occurs when a reasonable person would feel he is not free to go, this is a necessary element but does not itself justify a finding of a Fourth Amendment seizure. Therefore, when Hodari D. was fleeing the police, he was not yet subject to a Fourth Amendment seizure. Hence, when he threw the drugs away before the officer caught him, he abandoned the drugs and the confiscation was not the fruit of a seizure. Accordingly, the drugs were properly admitted at trial.

j. PROBABLE CAUSE

i. When is the probable cause standard used?
1. When applying for a warrant to search or for arrest
2. Making an arrest without a warrant
3. Checking on probable cause in court for arrests made without warrants (occurs at preliminary hearings)
4. Probable cause is quantified in the same way in any context
5. Presumption is that a search or seizure is reasonable if there is probable cause
6. Definition: The facts and circumstances within [the officer’s] own knowledge and of which they have reasonable trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that na offense has been or is being committed
	ARREST
	SEARCH

	Probable cause to believe crime has been committed 

 

AND

 

Probable cause to believe that the defendant is in fact the one who committed the crime (ID)
	Probable cause to believe there are fruits, or instrumentalities of a crime

 

AND

 

They are in a certain place


k. TERRY STOP & FRISK
i. Search and seizure can be justified on less than probable cause in the form of a Terry Stop where only reasonable articulable suspicion is required
ii. A Terry stop is a brief investigative stop based on reasonable articulable suspicion

1. Defendant is not free to go – this gives police time to investigate to develop probable cause
iii. Terry Stops ARE seizures governed by the 4th amendment, therefore exclusionary rules apply
1. Justification is less than Probable Cause but is based on the legitimate government interest in peace-keeping and maintaining public safety
iv. Police are allowed to frisk, but only if they think the suspect is armed and the frisk is necessary to prevent a violent crime.  (but has evolved into allowing search for drugs – war on drugs)
v. Must be reasonable in scope:

1. Frisk is a pat down of the outer clothes
2. Scope is limited to where weapons would likely be
3. Must be a brief encounter
vi. When might a Terry Stop turn into an arrest?
1. Movement of a suspect
a. Will not always constitute an arrest, e.g. for safety, but certainly becomes an arrest if moved to the police station (see Dunaway but contrast with Mendenhall where movement was still consensual)
2. Duration/length of detention
a. Terry contemplates a BRIEF detention
i. 20 minutes has been found ok
ii. 90 min has been found to be too long
vii. Reasonable Articulable Suspicion leading to a frisk

1. Seeing a bulge
2. Furtive gesture
3. Reputation (known to carry a gun, etc.)
a. If someone is a known drug user can argue that drugs and weapons go hand in hand
4. Engaging in particular crimes (like daytime robbery in Terry)
5. Tip the person has a gun
viii. Apply Plain View/Plain Feel analysis

1. Officer must have a right to be there
2. Objects must announce their criminality

3. Requires no further search to determine whether objects are contraband/can be seized
Rule: When an officer observes unusual conduct that reasonably leads him to assume that criminal activity is afoot and that the people he is interacting with are armed, the police officer may conduct a limited search for weapons.

Terry v. Ohio (Terry Stop and RAS): An experienced police officer observed two men outside a store. Several times, the men walked up to the store window, peered inside, and then walked away. The officer found this behavior suspicious and suspected the men of planning a robbery of the store. At trial, the officer also testified that he thought the men may be armed. The officer approached the men and identified himself as the police. When the men merely mumbled answers in response to his inquiries, the officer grabbed Terry (defendant), spun him around, and patted down his outer clothing to determine whether Terry was armed. The officer discovered a gun in Terry’s coat pocket. The officer then conducted the same type of pat down of the other man and discovered a gun on him as well. Both men were charged with carrying a concealed weapon and Terry was convicted.
Holding: Based on their behavior, it was reasonable for the officer to assume the two men were planning a robbery. The government’s interest in law enforcement trumps any minimal invasion of privacy the two men may have experienced when the officer approached them to talk. Furthermore, the officer’s pat-down was reasonable because his concerns were not abated by what the two men had to say; it was reasonable to assume that two men planning a robbery would be armed; the pat-down was limited to a search for weapons; and, most importantly, the officer’s interest in his own safety outweighed the privacy interest of the two men.

Rule: A police officer performing a patdown search for weapons may seize other contraband detected during the search so long as the scope of the protective search is not expanded to an evidentiary search. 

Minnesota v. Dickerson (Terry Stop & Frisk and RAS): Minnesota police spotted Dickerson (defendant) leaving a known crack house. When Dickerson saw the officers, he turned and walked in the other direction. Based on these facts, the officers stopped Dickerson and performed a patdown search. No weapons were found, but the officer felt a small object in Dickerson’s jacket pocket. The officer believed that the object was crack cocaine wrapped in cellophane and reached into the pocket to remove it. The officer found crack cocaine and arrested Dickerson for drug possession.
Holding: If an object felt during a protective patdown is obviously contraband, seizure is permitted. In this case, the officer’s Terry stop and frisk was lawful. Nevertheless, the officer went outside the strictly limited scope of the patdown when he continued the search into Dickerson’s pocket after determining Dickerson had no weapons.

**Officer cannot manipulate objects and must stop searching if they do not find the object they had RAS to believe was on the person.

Rule: An officer with reasonable suspicion of criminal activity based upon the totality of the circumstances may stop a car.

United States v. Arvizu (defining RAS – stopping a car): A border patrol agent working in an area of Arizona often travelled by smugglers received an alert that a traffic sensor had been triggered and went to investigate. Based upon his experience, the agent became suspicious that Ralph Arvizu (defendant) might be smuggling contraband. The agent based this suspicion on numerous facts including:  the van occupants’ behavior, Arvizu’s effort to avoid checkpoints, the peculiar elevation of the back-passenger’s knees (they also waived strangely at the officer), the fact that the van’s registered address was in an area populated by smugglers, and the fact that minivans are commonly used for struggling. The agent pulled Arvizu over, and Arvizu consented to a search of the vehicle. The agent found over 100 pounds of marijuana in the van. Arvizue was arrested for possession with the intent to distribute marijuana. Arvizu’s moved to suppress the evidence obtained during the stop on the basis that the stop was unreasonable under the Fourth Amendment.
Holding: An officer may stop a car if there is reasonable suspicion of criminal activity based upon all of the relevant facts and circumstances. Assessing reasonableness under the Fourth Amendment requires balancing an individual’s privacy interests against the achievement of legitimate government needs. Each individual factor need not give rise to reasonable suspicion so long as all of the relevant facts, when taken together, do. In this case, the totality of the circumstances created reasonable suspicion justifying the stop. The border patrol agent relied on his training and experience to determine that Arvizu’s behavior and the relevant facts suggested Arvizu might be smuggling contraband. Therefore, the stop was reasonable under the Fourth Amendment. 

Rule: To determine whether an informant’s tip provides reasonable suspicion, the totality of the circumstances must be analyzed, with attention given to the veracity, reliability and basis of knowledge of an informant.

Alabama v. White (defining RAS): The police received an anonymous tip that White (defendant) would be leaving her house, carrying a briefcase with cocaine inside. The informant gave the police White’s address, a description of her car, and said that White would be heading to a certain hotel. The police immediately set up a surveillance team at White’s house. The car fit the description given by the informant and soon the police observed White exit her home, without the briefcase, get in her car, and head towards the motel. Just before White arrived at the motel, the police stopped the car. They informed White of what they were looking for and asked to search the car. She consented to the search and when the police found a briefcase she gave them the combination to the lock. The police found marijuana in the briefcase and arrested her. Later, at the police station, the police found three milligrams of cocaine in her purse.
Holding: A woman left the address the informant had provided at about the time that the informant said, in a car matching the informant’s description. It is reasonable to assume she was headed to the hotel, though the police stopped her just shy of it. Since the informant was right about these details, specifically White’s future behavior, it was reasonable for the police to assume the informant was correct about the other details concerning drug possession. Therefore, when the police stopped White’s car, the informant’s tip had been sufficiently corroborated to support reasonable suspicion and the stop was lawful.

Rule: An anonymous tip that a person may be carrying a gun does not justify a stop and frisk under the Fourth Amendment unless there is additional corroboration to ensure that the tip has "sufficient indicia of reliability" to create reasonable suspicion justifying a stop.

Florida v. JL (defining RAS): Miami-Dade Police received an anonymous tip that a man matching J.L.’s (defendant’s) description had a gun at the bus stop. The description was extremely vague and just said it was a young black man at a bus stop wearing plaid. When the police got there, they searched several kids at the bus stop (but didn’t put it in the police report). JL was the last kid they frisked and they found a gun. He was charged with possessing a concealed firearm without a license and while under age 18. J.L. moved to suppress the gun on the grounds that it was found during an unlawful search.
Holding: a blanket exception allowing police to stop and frisk suspects based solely on anonymous tips carries too great a potential for abuse and risks further erosion of the protections of the Fourth Amendment. When police receive a tip from a known informant, officers can evaluate the informant’s credibility and hold the informant accountable for false allegations. Police have no means of similarly assessing the credibility of an anonymous tip. Therefore, additional corroboration is needed to ensure that the tip has “sufficient indicia of reliability” to create reasonable suspicion justifying a stop. The anonymous tip in this case did not possesses “sufficient indicia of reliability” to create reasonable suspicion. Police had no way of assessing the tip’s credibility, and the tip’s accurate description of J.L. and his location did not demonstrate inside knowledge of criminal behavior. The fact that he had a gun cannot retroactively cure the 4th amendment violation.

**Compare to White where they had an anonymous tip with limited information, but there was predictive information for the police to corroborate the tip. Not enough for RAS.

Rule: Flight + high crime neighborhood is enough to create Reasonable Articulable Suspicion for an officer to stop a suspect.

Illinois v. Wardlow (flight and RAS): Riding in four separate cars, police officers entered a high drug area of the city to investigate drug transactions. The officers in the last car of the caravan witnessed Wardlow (defendant) standing by a building holding an opaque bag. When Wardlow looked at the car he began running away, and the officers in the last car gave chase and caught him. One of the officers immediately conducted a pat-down to search for weapons. The officer felt something that appeared to be a weapon and when he removed it he discovered it was a handgun. Wardlow was arrested for unlawful use of a weapon by a felon.
Holding: Wardlow was in a high crime area and fled as soon as he saw the police. Together, these two factors gave the police reasonable suspicion and the police lawfully conducted a Terry stop.

	Stop and Frisk Analysis

	STOP
	FRISK

	1. Was there a seizure? (Mendenhall free to leave test)

2. Were there grounds for the stop? (RAS)

3. Was the stop within the scope of a Terry Stop? (limited and brief)

4. If the police-citizen contact went beyond the scope of a Terry Stop, was it:

a. Consensual?

b. Justified by development of probable cause?
	1. Was there RAS to believe the individual was armed and dangerous? (if so, ok to frisk)

2. Was the frisk sufficiently limited? (pat down with no manipulation)

3. If the answer was no to either of the frisk inquiries, then ask whether the frisk was justified as a Search Incident to Arrest based on probable cause. (probable cause must develop FIRST, prior to the search)


l. WARRANT REQUIREMENT

i. When do you need a warrant?

1. If police are making an arrest in public, don’t need a warrant as long as there is probable cause (Watson)
2. If police are making an arrest in the home, MUST get a warrant in advance in order to get over the threshold of the home (Payton)
3. If police are making an arrest for a non-arrestable violation/offense:
a. The court defers to the officer’s judgment
b. Officer can arrest a person even if it’s for an offense that carries no confinement time
c. The suspect may be arrested if they have committed a crime in the presence of police
i. E.g. driving with suspended license – under state law requires summons, but not arrest, but still can be arrested at discretion of officer (Moore)
ii. E.g. seatbelt violation punishable only by fine on its own, but may be arrested for a misdemeanor if has committed a crime in the presence of police (Atwater)
4. A court will look at the elements of the offense and see if the facts show that there is probable cause for proof of each element
ii. Warrant Basics:

1. To obtain a valid warrant, police must present information showing probable cause to a neutral magistrate (not a judge, often not even a lawyer)
2. Warrants are limited in scope to what the police are looking for, AND
3. Narrowly tailored to the place to be searched
a. E.g. looking for something big, can’t look in a shoe box
b. Looking for coins or jewelry – can look almost anywhere
4. Purpose of a warrant is to get police into a place and look for what they originally wanted to find
a. if they find other evidence while searching reasonably though, it is admissible
i. once police are in a place where they are legally allowed to be, whatever they find can be used against the defendant

iii. Tips and Informants

1. Anonymous tips/informants are cause for concern because you don’t know how reliable they are. Could be someone who just doesn’t like the defendant
a. Additional concerns: informant may be engaged in criminal activity, concerns over memory, might have something to gain from snitching, etc.
2. When tips are reported to police, how much corroboration is necessary before the tip becomes reliable?
a. Aguilar/Spinelli (two-pronged test to determine probable cause)
i. Informer must be reliable as a general matter (a truthful person with good credibility, not lying, no dishonest mistake), AND
ii. Informant must be reliable in this specific case (good information, no honest mistake)
b. Gates modifies Aguilar/Spinelli test by transforming it into a totality of the circumstances test where strength in one prong can make up for weakness in the other – they become factors rather than elements.
Illinois v. Gates (totality of the circumstances test for tips/informants): Police received an anonymous letter implicating Sue and Lance Gates (defendants) in an elaborate illegal drug scheme. The letter contained many details about the couple and their drug business, including how the Gates would obtain their illegal marijuana to sell and when the next transaction would occur. Based on this information, the police department conducted its own investigation which revealed that parts of the informant’s tip were true, and only one discrepancy between what the informant said would happen and what did happen was uncovered. The police were able to secure a search warrant of the Gates’ home and car where they found drugs, weapons and other contraband. The court considered whether a warrant application based on partially corroborated evidence from an unknown informant satisfies the probable cause requirement of the Fourth Amendment.
Holding: Yes. Corroborated statements by an unknown informant can amount to probable cause. The court uses the Aguilar/Spinelli test but applies a totality of the circumstances approach instead and says that in light of everything, involved, the probable cause requirement is met. Not having anything for the first prong, about knowing the reliability of the person in general (because anonymous) is balanced out by mostly reliable corroborating evidence. 
**the fact that police found drugs/evidence of the crime AFTER conducting the search cannot be used to justify the warrant. It only matters what police knew at the time of the warrant application. Police can’t act on a hunch.
iv. Executing a warrant

1. Must be done in the day time 
2. Must execute within 10 days
3. If police want to execute a search warrant at night, or want flexibility to execute beyond 10 days, have to ask for specific permission in the warrant application
v. Knock and Announce

1. Part of the reasonableness requirement of the 4th amendment
2. If police violate knock and announce rule, it’s not enough alone for the evidence to be excluded (just a factor the courts will consider when determining whether the police acted reasonably overall)
3. Arguments for knock and announce:
a. Gives occupants a chance to get clothed
b. Occupants will be more willing to cooperate
c. Safety concern (if the officers break down the door, occupants might be startled and react)
4. Arguments against knock and announce:
a. Destruction of evidence
b. Fleeing
c. Officer safety
5. If there is a foreseeable problem with knocking and announcing based on the specific circumstances, police can request a no-knock warrant (Wilson v. Arkansas)
Rule: Knock and Announce goes to overall reasonableness of the encounter and reasonableness is determined on a case-by-case basis.
Richards v. Wisconsin (knock and announce): The police obtained a search warrant to search Richards’s (defendant) hotel room for drugs. When the police went to the hotel to execute the warrant, they hid their true identity, with one officer identifying himself as the maintenance man. However, when Richards cracked the door open with the chain still on, he could tell it was the police so the police resorted to kicking down the door to gain entry. Once inside, they found cash, cocaine, and Richards as he was trying to escape out a window. On account of the police failing to knock and announce their presence, Richards moved to have the evidence found in the hotel suppressed.

Holding: While the general rule is that the police must knock and announce their presence before a warrant can be executed, whether or not this rule should in fact be followed in a specific instance must be determined on a case-by-case basis at the time the warrant is being executed.

vi. How to deal with innocent people while executing a search warrant
1. How must the police treat innocent people in the house while executing a search warrant?
Rule: Police officers may lawfully detain the occupant of a home for the duration of a lawful search.

Muehler v. Mena (innocents): Officers Muehler and Brill (defendants) obtained a warrant to search the suspected home of a gang member for weapons and evidence of gang activity. On February 3, 1998, a Special Weapons and Tactics (SWAT) team secured the home and detained Iris Mena (plaintiff) and the other occupants at gunpoint. The occupants were handcuffed and held in the garage for two to three hours while the search was completed. Officers found weapons, drugs, and other evidence of gang activity. An Immigration and Naturalization Service (INS) Officer questioned the occupants and asked for immigration documentation.
Holding: police may detain the occupants of a home while they are conducting a lawful search. The government interest in such detentions greatly outweighs the minimal added infringement of privacy. Specifically, this type of detention prevents escape attempts, protects police, and ensures the search is completed efficiently. This rule grants law enforcement the authority to use the force reasonably necessary to detain the occupants. Therefore, because there was a valid warrant to search the home where Mena resided, it was reasonable for Muehler and Brill to detain her for the length of the search. The potential danger inherent in the search of the home of an armed gang member justified the additional intrusion caused by the use of the handcuffs. Further, the officer’s ongoing safety concerns justified the length of the detention. Finally, questioning and requests for documentation by police do not constitute a seizure under the Fourth Amendment.

Los Angeles County v. Rettele (innocents): Officers with the Los Angeles County Sheriff’s Department (defendants) were investigating a case of fraud and identity theft. The four suspects were African-Americans, and one was the registered owner of a gun. A deputy secured a search warrant on December 11, 2001 to search a home where the suspects were believed to be. The deputy was unaware that the home had been sold three months before to Max Rettele (plaintiff), who lived there with Judy Sadler and Chase Hall (plaintiffs). The plaintiffs were white. When officers executed the search, Hall answered the door and was ordered to lie down. Rettelle and Sadler were sleeping naked, and police ordered them out of the bed at gunpoint for one to two minutes before allowing them to get dressed. When the officers realized the mistake, they apologized and left.
Holding: A search conducted reasonably and pursuant to a valid search warrant does not violate the Fourth Amendment. In executing a search warrant, law enforcement officials may take reasonable steps to ensure the search is completed safely and efficiently. Officers are permitted to detain the residents of a home for the duration of a validly authorized search. Nevertheless, the residents may not be detained for an extended period of time or by excessive force. The test for validity under the Fourth Amendment is whether the officers’ actions were objectively reasonable. In this case, the deputies acted reasonably. The fact that the plaintiffs were Caucasian did not mean that there could be no African-Americans in the home. Weapons can be concealed under bedding and are often kept near the place a suspect sleeps. The deputies’ orders requiring Retelle and Sadler to get out of bed naked were necessary for the deputies’ safety, and the detention was not unnecessarily prolonged.

Maryland v. Garrison (innocents): Police in Baltimore asked for a warrant authorizing the search of Lawrence McWebb’s apartment. After speaking with an informant, visually surveying the exterior of the building, and questioning the utility company, officers reasonably determined that there was only one apartment on the third floor of the building. There were actually two apartments on the third floor, one belonging to McWebb and one to Garrison (defendant). Probable cause was shown, and the warrant authorized the search of “the premises known as 2036 Park Avenue third floor apartment.” Officer’s used McWebb’s key to open the door on the third floor and came to an entryway with open doors on either side. Police began searching Garrison’s apartment and found drugs and drug paraphernalia before realizing there were two apartments. The search was then stopped. Based on the evidence discovered before the search was stopped, Garrison was convicted under the Maryland Controlled Substances Act after his motion to suppress the evidence was denied.
Holding: The Fourth Amendment requires warrants to specifically describe the person or property that is subject to search or seizure. The Framers crafted this rule to prohibit government intrusions caused by exploratory or general searches. A warrant’s legitimacy must be assessed in light of the information reasonably available to the officers and the judge at the time of issuance. Finding evidence of a crime will not save an invalid warrant, and discovering a mistake after a warrant is issued will not nullify a lawful warrant. Since the officers in this case acted reasonably and did not know of the mistake, the warrant was valid at the time of issuance. Nevertheless, assessing whether Garrison’s constitutional rights were violated requires determining whether the officers’ mistaken search was “objectively understandable and reasonable.” In this case, the mistake was reasonable and understandable. The officers reasonably believed there was only one apartment on the third floor, conducted the search reasonably, and stopped the search when the mistake was realized.

vii. EXCEPTIONS TO WARRANT REQUIREMENT: 

Each exception is unique, has its own threshold requirements, and has its own limitations to its scope
1. EXIGENT CIRCUMSTANCES (in an emergency, police can search without a warrant IF there is probable cause + exigent circumstances – Mincey v. Arizona)
a. DESTRUCTION OF EVIDENCE
Rule: The exigent circumstances exception to the Fourth Amendment does not allow warrantless entry into a home to make an arrest for a minor offense.

Welsh v. Wisconsin: On April 24, 1978, Edward G. Welsh (defendant) was seen driving erratically. Welsh pulled off the road into an open field and walked home. When police arrived, a witness described Welsh as either drunk or sick. The officer checked the car’s registration and learned that Welsh lived nearby. At about 9:00 p.m., the officer arrived at Welsh’s house and was let in by Welsh’s stepdaughter. The officer found Welsh naked in bed and placed him under arrest for driving while intoxicated. At the station, Welsh refused to take a breathalyzer test, which was required under Wisconsin law for anyone arrested for driving while intoxicated.

Holding: The exigent circumstances exception to the warrant requirement generally does not apply when only a minor crime has been committed. In this case, Welsh was arrested for a minor, non-jailable traffic offense. Further, the police were not in hot pursuit of Welsh at the time he was arrested. Finally, Welsh was at home in his bed and no longer a threat to the driving public. The police tried to argue that there would be destruction of evidence in that they wouldn’t have his BAC, but court said not enough of an emergency.

Kentucky v. King: During a drug sting operation at a Lexington, Kentucky, apartment complex, police officers mistakenly went to the wrong apartment to arrest a suspect who had purchased crack cocaine. After smelling burnt marijuana emanating from the apartment, the officers knocked loudly on the door and announced their presence. After hearing the apartment’s occupants hurriedly moving around inside and on the belief that evidence might be destroyed, officers kicked down the apartment door and took three individuals into custody, including Hollis King (defendant). King and the others were charged with various drug-related offenses unrelated to the original operation.

Holding: Under the “exigent circumstances” rule of the Fourth Amendment, an otherwise unlawful search and seizure without a warrant is lawful so long as the exigencies of the situation are so compelling as to make the warrantless search objectively reasonable. Under the Court-created doctrine, officers may enter a home without a warrant to deliver emergency aid to an individual, pursue a fleeing suspect, and to prevent the imminent destruction of evidence. A prerequisite to gaining entry into a residence without a warrant under the doctrine is that the officers must have probable cause to believe that dangerous or suspicious activity is currently taking place. Some courts criticize the doctrine and note that law enforcement may create the “urgent” circumstances, or exigency, in order to gain entry into a residence without a warrant. Here, that is not the case. King argues that the officers created the exigency by demanding entry into the apartment after they forcefully banged on the door and yelled that law enforcement was outside. However, an officer is free to knock on a door as is any other private citizen. A Court-created rule that would dictate to police officers how forcefully to knock on a door and how loudly to announce their presence is unreasonable. The Court sees no evidence that the officers violated the Fourth Amendment prior to entering the apartment.
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	Did police CAUSE the exigent circumstance?
	Factors to be considered in not obtaining a warrant first?

	Police smelled pot and heard noises consistent with destruction of evidence, knock and announce

Court said they did not cause the exigent circumstances - drugs can be easily destroyed, and they were reasonable in their actions
	Worried about destruction of evidence in the context of blood alcohol level dropping (not enough of an exigent circumstances)

Police went into his bedroom where he was passed out

	Justified
	NOT justified


b. SAFETY OF INDIVIDUALS INSIDE THE HOME
i. Officers may enter a home without a warrant to provide help in an emergency OR protect an occupant from imminent injury; only matters that there objectively appears to be an emergency
Rule: Police may enter a home without a warrant if there is an objectively reasonable basis for believing an occupant is injured or in immediate danger.

Brigham City Utah v. Stuart: At 3:00 a.m. on July 23, 2000, police in Brigham City, Utah were called to a home for a loud party. The officers saw teens drinking alcohol in the backyard and a fight taking place inside the home. Several people were involved in the fight, and at least one person was injured. An officer opened the door and announced himself, but no one heard. The officer then entered the home and yelled, at which point the fight stopped. Stuart and other partygoers (defendants) were arrested on charges of disorderly conduct, intoxication, and contributing to the delinquency of a minor. The defendants argued that the officers’ entry into the home without a warrant violated the Fourth Amendment and moved to suppress evidence gathered after entry.

Holding: he Fourth Amendment does not forbid warrantless entry into a home if there is an objectively reasonable basis for believing an occupant is injured or in immediate danger. The officers observed an altercation involving several people and at least one injury. There was an objectively reasonable basis for believing that the injured person needed assistance and that there was an ongoing risk of injury to others in the home.

Rule: A warrantless search of a home is permissible where there is an objectively reasonable basis for believing someone within the house is in need of immediate aid.

Michigan v. Fisher: Jeremy Fisher (defendant) was observed inside his house, screaming and throwing objects. The police were notified. Police approached the home and found blood on the hood of a damaged pickup truck outside the home. The officers observed Fisher in the home with a cut on his hand. They knocked on the door of the home but Fisher refused them entry and told them to get a search warrant. An officer opened the door and entered the home until he saw that Fisher was pointing a long gun at him. Fisher was later charged with assault with a dangerous weapon and possession of a firearm during a felony. Fisher moved to suppress the officer’s statement that Fisher had pointed a long gun at him.
Holding: A warrantless search of a home is permissible where there is an objectively reasonable basis for believing someone within the house needs immediate aid. Here, when police arrived, they found indications that there had been some kind of accident, as evidenced by the damaged car and the blood. They also observed Fisher inside his home screaming and throwing objects. It was objectively reasonable for the officers to believe that someone else inside the home might be in danger or that Fisher might have hurt himself.

2. HOT PURSUIT
Warden, MD Penitentiary v. Hayden: Police received a call that an armed robbery had just occurred. The caller gave a description of the suspect and informed the police that the robber had just entered a private residence. When the police arrived at the home, they knocked at the door and Hayden’s (defendant’s) wife answered. She let the police in to search the house. The police found Hayden upstairs pretending to be asleep and arrested him. During the course of their search, the police also found a gun (in the toilet), ammunition, and clothing that was consistent with the description given of the robber. All of this evidence was introduced at trial, and Hayden was convicted.
Holding: In this case, there is no doubt that the entry into the home and the search for weapons were lawful in light of the exigencies of the situation. Here, the police acted reasonably when they entered the home and searched it for suspects and weapons, because they were acting to protect their lives and the lives of others. The clothes the police found in the washing machine in the course of their search are admissible. The officer who found the clothes could have been looking for a weapon.

**Note: hot pursuit will get police over the threshold of the home without a warrant BUT the scope of the search will still be a factor. The scope will be as broad as is reasonably necessary to prevent danger that the suspect might escape.

3. Search Incident to Arrest (SIA)
a. A search incident to arrest is limited to a search of the defendant’s person and their immediate vicinity
b. Justified by:
i. Officers need to be safe, get weapons on the person, and within the “grabable” area
c. SIA could take place in public if valid arrest based on probable cause
d. SIA includes
i. Grabable area
ii. Person
iii. Containers on the person
iv. Passenger compartment in a car
e. Miranda warnings don’t have to be read at the time of arrest (only comes up later for interrogation in custody)
i. Search can happen contemporaneously with arrest
Rule: During a lawful arrest, it is reasonable under the Fourth Amendment to search the person being arrested.

US v. Robinson (search of a person): Robinson (defendant) was arrested for driving with an expired license. The arresting officer proceeded to search Robinson and during the pat-down, he felt something in Robinson’s breast pocket. After removing the object, the officer discovered it was a cigarette packet and upon opening the packet, the officer discovered capsules of heroin. The heroin was introduced as evidence at trial and Robinson was convicted. The court of appeals disagreed with the admission of the heroin holding that a search incident to arrest is only permissible if the officer seeks evidence related to the crime or if the officer undertakes a protective search to ensure the arrestee is not armed. Since no evidence of Robinson driving with an expired license would be found on his person, the court of appeals held that only a search for weapons was justified and the officer testified that he knew the object was not a weapon.

Holding: Robinson (defendant) was arrested for driving with an expired license. The arresting officer proceeded to search Robinson and during the pat-down, he felt something in Robinson’s breast pocket. After removing the object, the officer discovered it was a cigarette packet and upon opening the packet, the officer discovered capsules of heroin. The heroin was introduced as evidence at trial and Robinson was convicted. The court of appeals disagreed with the admission of the heroin holding that a search incident to arrest is only permissible if the officer seeks evidence related to the crime or if the officer undertakes a protective search to ensure the arrestee is not armed. Since no evidence of Robinson driving with an expired license would be found on his person, the court of appeals held that only a search for weapons was justified and the officer testified that he knew the object was not a weapon.
Rule: Incident to a lawful arrest, a warrantless search of the grabable area in possession and control of the person under arrest is permissible under the Fourth Amendment.
Chimel v. California (search of a person/grabable area): Pursuant to a valid arrest warrant (but not a search warrant), the police went to Chimel’s (defendant) home to arrest him for the burglary of a coin shop. Chimel’s wife let the police inside and when Chimel returned home they arrested him. Without a search warrant and without permission, the police then conducted a complete search of Chimel’s home. The police instructed Chimel’s wife to remove items from drawers and eventually the police found and seized a number of coins, medals and tokens.

Holding: A warrantless search incident to a lawful arrest can only cover the area in possession or control of the person being arrested. When an arrest occurs, it is reasonable for the police to search the person being arrested to insure he is not armed and to ensure no evidence is destroyed. This rule is easily extended to include a search of the area that the person under arrest may access. However, a search of the area outside of the suspect’s immediate control cannot be similarly justified and is therefore not reasonable. The warrantless search of private homes was what the Fourth Amendment requirements of warrants and probable cause were intended to prevent. Furthermore, allowing warrantless searches of an entire home would encourage the police to make all arrests in suspects’ homes since they could then legally undertake a search even where probable cause is lacking. Because the coins introduced at trial were not found in an area under Chimel’s immediate control, the search and seizure was unconstitutional and the conviction is overturned.

Rule: The “search incident to arrest” exception to the Fourth Amendment does not authorize the full search of a car after the issuance of a citation.

Knowles v. Iowa (search of a car): An Iowa police officer pulled Knowles (defendant) over for speeding. The officer issued Knowles a citation and then searched the car. The officer did not have probable cause or a warrant, and Knowles did not consent to the search. After finding drugs and drug paraphernalia in the car, the officer arrested Knowles. Knowles moved to suppress the evidence found during the search. SCOTUS granted certiorari to consider whether the “search incident to arrest” exception to the Fourth Amendment extended to the issuance of citations.
Holding: Iowa law allows officers to choose between arresting the suspect or issuing a citation for violations of traffic laws. Iowa law further states that the choice to issue a citation does not prevent the officer from performing an otherwise valid search. The Iowa Supreme Court has therefore held that an officer issuing a citation is permitted to perform a full search of a vehicle. There is no “search incident to citation” exception to the Fourth Amendment. Iowa has failed to show that the justifications for permitting a search incident to arrest extend to the issuance of a citation. Issuing a citation does not present the same level of danger to officer safety that taking a suspect into physical custody does. Ordering the passengers out of the car may be justified on this ground, but a full search is not.

Rule: Incident to a lawful arrest, the police may search the area within the arrestee’s immediate control.

New York v. Belton: (SIA of a car): Belton (defendant) was in a car that was pulled over for speeding. When the officer smelled marijuana, he ordered Belton and the three other occupants out of the car and placed them under arrest. The officer then searched the passenger area of the car and, upon finding Belton’s jacket, searched the pocket and found cocaine. At trial, and over Belton’s objections, the cocaine was entered into evidence and Belton was convicted of possession of controlled substances. On appeal, the court disagreed with the trial judge and suppressed the evidence of the cocaine.
Holding: he passenger area of the car is under the immediate control of a recent occupant now under arrest, and is subject to lawful search by the arresting officer. Furthermore, if the passenger area can be reached by the arrestee then so can those containers in the area and therefore, containers in the passenger area are subject to search as well. The Court comes to this bright-line rule because it recognizes the inconsistency of recent lower court decisions regarding this issue, and it emphasizes the importance of the police knowing the extent of their authority and of people knowing the extent of their rights. The officer’s search of Belton’s jacket was lawful and the cocaine evidence was properly admitted at trial.

Mimms: Police can order driver out of a car upon any lawful stop
Wilson: Police can order any passenger out of a car upon a lawful stop
Thornton: if arrestee was a recent occupant of a car (passenger, not driver), search of the car is reasonable
Coolidge: if a car is attached to the house (in garage), police need a search warrant
Rule: Police may search a vehicle after a recent occupant’s arrest only if the arrestee is within reaching distance of the passenger compartment at the time of the search or it is reasonable to believe that crime-related evidence is located in the vehicle.

Arizona v. Gant (search of a car): Gant (defendant) was arrested for driving with a suspended license shortly after getting out of his car. He was handcuffed and then put in the back of a police car. With Gant secured in the police car, officers proceeded to search the passenger compartment of his vehicle and found a gun and cocaine. Gant was charged with possession of a narcotic drug and drug paraphernalia. At a preliminary hearing, Gant moved to suppress the drug evidence because he felt that the decision in New York v. Belton, 453 U.S. 454 (1981), did not allow police to search his vehicle after he was secured in the police car, since he posed no threat to the officers and he was arrested for an offense for which no evidence could be found in his car.
Holding: Despite others’ interpretation of Belton, our decision in Belton does not authorize a vehicle 

search after a recent arrest, for to do so would undermine the logic of Chimel. Considering Chimel and Belton together, we hold that police can search a vehicle after the occupant’s recent arrest only when arrestee is unrestrained and within reach of the passenger compartment, and objects within it. Following Thornton v. United States, 541 U.S. 615 (2004), we also affirm that police, having stopped a vehicle, can search for evidence only when it is “reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle.” In this case, Gant was arrested for driving with a suspended license, and he was securely handcuffed and placed in a squad car before officers undertook a search of his car. Thus, the arrestee was securely restrained, deprived of the ability to reach for a weapon, and police could not reasonably believe that it was possible to find evidence related to the crime of arrest in his car. Both reasons make the subsequent search of Gant’s car unreasonable. Reading Belton broadly, the state wants a bright-line rule that would allow automobile searches regardless of whether the arrestee is restrained or not. We feel, however, that the state in so doing seriously undermines the privacy interests that the Fourth Amendment is designed to protect. Although our jurisprudence recognizes a lesser privacy interest in one’s vehicle, as opposed to one’s residence, we do not think it is reasonable to give the police unbridled discretion to search a car in all circumstances. Despite the fact that the state’s reading of Belton, allowing expansive vehicle searches for offenses as minor as a traffic infraction, has been relied on by police for 28 years, we do not believe that such a reliance interest, even if it exists, trumps the constitutional rights that all individuals possess. Nor does stare decisis require us to read Belton as broadly as the state would suggest.

4. Gant adds on to the Belton Rule
a. Search of the passenger compartment of a car is permitted IF:
i. Arrestee is unsecured and within reach of the car (applies Chimel’s grabable zone theory combined with officer safety concern in Belton)

1. No search allowed if arrestee is secured/in the police car

ii. Reason to believe evidence of the crime of arrest is in the car
1. Evidence must be related to the crime that caused the arrest

2. Less than probable cause requirement (reason to believe)

3. Can’t just search the car any time there is an arrest
	SIA at Home
	SIA of a Car
	SIA constants

	· Arrest in home based on an arrest warrant
· Chimel: SIA is limited to suspect’s person and the grabable area
· Can detain others in home while the warrant is being executed
· Can search others if there is probable cause as to them as well
· Police CAN do protective sweep of a home to ensure all suspects and danger are contained (anything found during a protective sweep is fair game
	· Robinson: you can have SIA of an arrestee when arrested in a car (limited to passenger compartment)
· Grabable area = passenger compartment
· Gant: if arrestee is unsecured and within reach of the car, OR if the officer has reason to believe there is evidence of the crime of arrest in the car, then it is reasonable to search the passenger compartment
	· ALWAYS:

· Search of person when search is conducted incident to arrest
· Includes all containers on the person
· Search may occur at same time as arrest



5. Automobile Exception

a. Cars/movable vehicle can be searched without a warrant if there is probable cause that evidence of a crime is within the car
b. Scope is different that SIA of a car because allowed to search passenger compartment AND the trunk
c. Containers: 
i. if there is probable cause to search the car, can search containers in the car
ii. if there is probable cause to search a container in a car, can search for the container and search the container
1. if probable cause arises, can expand the search
iii. can also search containers back at police station
US v. Carroll (automobile exception): Established the automobile exception thus expanding the warrant exceptions. This case was during the time of prohibition and police were watching a route known for bootlegging. They stopped a car with probable cause and tore apart the upholstery and found contraband alcohol. 

Holding: Police may search a car without a warrant so long as there is probable cause it contains evidence of a crime. The court was concerned with the mobility of cars, there is a big risk that if police wait to get a warrant, they will lose the evidence.
Rule: A warrantless search of a car is constitutional so long as the police have probable cause that the car contains items that they are entitled to seize. – Police can search a car at any time IF they have probable cause

Chambers v. Maroney (automobile exception): Two men robbed a gas station. The police obtained reliable information concerning the suspects and when a blue station wagon was pulled over the police had probable cause to believe that the men in the car were responsible for the robbery. The men in the car were arrested and the car was brought back to the police station where it was searched. In the car the police found a gun, money and other evidence linking one of the car’s occupants, Chambers (defendant), with both the robbery of the gas station and also another robbery that had occurred a few days earlier. The evidence found in the car was introduced at trial and Chambers was convicted of both robberies.
Holding: The police may search a car at the police station without a warrant if they have probable cause. A warrantless seizure is as intrusive as a warrantless search. Therefore, both must be treated alike under the Constitution. Now, with these warrantless seizures based on probable cause, there is no practical difference between waiting for a warrant and simply searching the car absent a warrant because a judge will likely issue the warrant based on the probable cause. Therefore, no warrant is needed for the police to search a car that has been seized and brought to the police station based on probable cause.

California v. Carney: DEA agents received a tip that Carney (defendant) was selling marijuana out of his mobile home. The mobile home was relatively large, it was parked in a public lot just a few blocks from the court house, and the windows, including the front windshield, were covered by shades or curtains. The DEA kept Carney under surveillance and watched as he entered the mobile home with boy. When the boy exited the mobile home, the police questioned him and he told them that Carney had given him marijuana in exchange for sex. The police then had the man knock on Carney’s door and when Carney answered the police entered the home and found evidence of drugs. 
Holding: A mobile home that can be quickly moved and that is licensed with the state as an operating vehicle can be searched without a warrant when probable cause exists. While a home is due a heightened level of constitutional protection, the government has a compelling need to regulate vehicles used on public roads. Therefore, there is a reduced level of privacy in an automobile which, coupled with the exigency that the vehicle may be quickly moved, justifies a warrantless police search when probable cause exists. It is true that a motor home can function as a home and not merely as a vehicle. However, to avoid drawing arbitrary distinctions among different types of moveable vehicles, it is preferable to treat motor homes as vehicles for Fourth Amendment purposes. Here, Carney’s motor home was readily moveable; it was parked in a public lot and not in an area regularly used for residential purposes; and it was licensed as a vehicle operating in California. Accordingly, the police were entitled to search it when they obtained probable cause of illegal activity.
California v. Acevedo (automobile exceptions and containers): The police watched as a man entered his home carrying a package they had probable cause to believe contained marijuana. Before a search warrant could be obtained, Acevedo (defendant) arrived at the house and left after about ten minutes carrying a bag that was the same size as the package. Acevedo put the bag in the trunk of his car and drove away. Fearful of losing the evidence, the police followed him, pulled him over, opened the trunk and looked inside the bag, finding marijuana.
Holding: Just as the Fourth Amendment allows a warrantless search of a car when the police have probable cause that the car contains contraband, the Fourth Amendment allows the warrantless search of a container in the car when the police have probable cause that the container contains contraband. First, a container found after a general search and one found after a specific search, as is the case here, can both be easily hidden and destroyed. Furthermore, the privacy expectations and the exigent circumstances upon finding a container in either situation are the same and warrant the same treatment. Second, having two separate rules, one for when probable cause exists as to a car and one for when it exists as to a container in the car, will lead to confusion and possibly more extensive searches of the entire car than police would otherwise undertake. Therefore, when the police have probable cause that a container in a moveable car contains contraband, they may search the container without a warrant. However, their search must be limited to that specific container, unless they have probable cause that the car itself contains contraband too. Accordingly, the search of the bag found in the trunk of the car was constitutional because the police had probable cause that the bag contained contraband.

Rule: Where an officer has probable cause to search a car, he may search containers that belong to a passenger in the car if the containers could possibly contain the object of the search.

Wyoming v. Houghton: An officer stopped a car for speeding and saw a syringe in the driver’s shirt pocket. When asked why he had it, the driver stated that he used it to take drugs. Sandra Houghton (defendant), a passenger in the car, was asked to step out. The officer searched the passenger compartment and then found a purse on the backseat. Houghton stated that the purse was hers. The purse contained a brown pouch with 60 ccs of methamphetamine which Houghton claimed was not hers. Houghton was arrested and charged with felony possession of methamphetamine. She moved to suppress all evidence found in the purse as fruit of an illegal search. The trial court held that the search was legal because the officer had probable cause to search the car and any container in the car that may contain contraband.
Holding: There is no distinction made between containers owned by the driver or by anyone else. As long as there is probable cause to search the car, any containers in the car may be searched, regardless of ownership. In this case, the existence of probable cause is not challenged. Thus, the officer’s search of the purse did not violate the Fourth Amendment.
6. Inventory Searches


a. If a defendant gets pulled over and arrested, and the car is in a location where it can’t be legally parked, the car will be impounded
b. Police then conduct an inventory search of the car to document what was in the car at the time of arrest (meant to ensure that all of D’s belongings are returned)
c. Inventory searches are considered justified exception to the warrant requirement (anything found in the car is admissible as evidence)
7. Plain View
a. If an officer is rightfully in a place, then he may seize whatever he plainly sees
b. Pretextual searches are ok as long as they have an objective basis to search
i. E.g. police really want B but apply for warrant to find A, then can get to B which is in plain view
1. As long as there is actually probable cause to search for A, doesn’t matter that they are really looking for B
c. Also applies to plain smell, or plain feel

Rule: When the police have a legal right to be where they are and they find incriminating evidence and the incriminating character is immediately apparent, the police may seize the evidence without a warrant under the plain view doctrine.

Horton v. California (plain view): The police obtained probable cause that Horton (defendant) was the one responsible for an armed robbery. The police obtained a warrant to search Horton’s home only for the proceeds of the robbery, though the affidavit for the warrant also described the weapons used in the robbery and not just the proceeds. Pursuant to the warrant, the police searched Horton’s home where they did not find the proceeds of the robbery but they did find the weapons used in the robbery lying in plain view. At trial, a police officer testified that he was interested in finding the weapons while he searched Horton’s home, so the weapons were not found “inadvertently.”
Holding: In this case, while the police did hope to find evidence of the weapons used in the robbery, their search was confined to looking for the proceeds of the robbery when they came across the weapons and the seizure of the weapons is therefore constitutional.

Rule: For the plain view doctrine to apply, the evidence must clearly announce itself as contraband and police cannot take further steps to determine if it is illegal.

Arizona v. Hicks (plain view): A bullet was shot through the floor of Hick’s (defendant) apartment and injured a man living below. While police were lawfully searching the apartment as part of the investigation, one of the officers noticed some expensive stereo equipment. Suspecting the equipment had been stolen, the officer moved the equipment so he could see the serial numbers. He reported the serial numbers to another officer at headquarters and learned that a certain piece of equipment had in fact been stolen. The officer seized the stolen equipment immediately. Based on the serial numbers, it was later determined that some of the other equipment had been stolen as well and a warrant was issued to obtain the equipment.
Holding: The officer’s inspection of the stereo equipment constituted a Fourth Amendment search because his actions allowed him to observe and record information that was not already exposed and in plain view. The search of the stereo equipment was unrelated to the lawful purpose for which the officer was in Hick’s apartment. Also, the search of the equipment does not fall under the plain view doctrine because the officer lacked probable cause that the equipment was stolen.

8. Consent
a. Consent must be voluntary based on 14th amendment analysis
i. What constitutes voluntary consent:

1. Absence of coercion
2. No requirement of reading rights or making express waiver
3. Look at the totality of the circumstances (objective and subjective)
b. Drayton Factors for Consent:

i. Nothing coercive or confrontational
ii. No application of force
iii. No intimidating movement
iv. No overwhelming show of authority
v. No brandishing of weapons
vi. No blocking of exits
vii. No threat
viii. No command
ix. No authoritative tone of voice
Rule: The prosecution must look at the totality of the circumstances in order to prove that consent to a warrantless search absent probable cause was freely and voluntarily given.

Schneckloth v. Bustamonte (consensual searches and totality of the circumstances): A police officer making a routine traffic stop, lacking any probable cause, asked for permission to search the car. The brother of the owner of the car gave consent. Upon searching the vehicle, the officer discovered three stolen checks which were later linked to Bustamonte (defendant), one of the six passengers riding in the car. Over Bustamonte’s objections, the trial court allowed the evidence of the checks to be admitted at trial and Bustamonte was convicted of theft.

Holding: When officers conduct a warrantless search of a subject not in custody, the prosecution can meet its burden of proving that consent to the search was freely and voluntarily given by looking at the totality of the circumstances. While knowledge of the right to refuse to give consent is one factor of many to consider, it is not a prerequisite to proving that consent was given voluntarily. The prosecution need not prove that the person giving consent knew of his right to refuse.

Rule: The police may not enter a home without a warrant to search for evidence where they obtain consent from an occupant but a co-occupant is present and objects to the search.

Georgia v. Randolph (consent of others): The police, responding to a domestic disturbance call made by his wife, arrived at Randolph’s (defendant) house. When the police arrived at the house, Randolph’s wife proceeded to tell them that Randolph used cocaine. The police asked for permission to search the home for evidence. Randolph’s wife gave consent but Randolph, who was present with his wife, refused. Based on the wife’s consent, the police proceeded to search the home despite Randolph’s objections and discovered cocaine in Randolph’s bedroom. Over Randolph’s objections, the cocaine was admitted into evidence at trial because, the court reasoned, Randolph’s wife had the authority to consent to the search.

Holding: When there are two occupants of a dwelling present and one is consenting to a search by the police and the other is objecting to the search, the police may not enter the home and conduct a warrantless search for evidence. Here, the police sought entry into the home to look for evidence and they did not claim exigent circumstances to preserve evidence or protect Randolph’s wife. Randolph was physically present when his wife gave consent and he flatly refused to give permission for the search. Therefore, the police search was unreasonable.

Fernandez v. California (consent of others – presence required): This is a domestic violence case where the police were called. It is usually mandatory arrest for domestic violence cases because women often back down when police arrive. Initially, both the female and male co-habitants refuse consent for police to search. After the man is arrested, the wife consents to a search of the house. The man is no longer physically present so the wife’s consent now controls.

	Types of Stops & Required Suspicion

	
	Consensual Encounter
	Terry Stop
	Arrest

	Seizure?
	No
	Yes
	Yes

	Threshold Justification
	Valid Consent (must be voluntary – Bustamonte)
	Reasonable Articulable Suspicion that criminal activity is afoot
	Probable Cause

	Scope of Permissible Search
	Whatever is consented to (even including search of groin – Drayton factors)
	If RAS that suspect is armed and dangerous, can do patdown of outer-clothing, if officer plainly feels something that announces itself as contraband, provides Probable Cause
	Depends on the type of Arrest: SIA of a person or SIA of a car, SIA of a person in a home.


9. Probation and Parole

a. Warrantless and suspicion-less searches are upheld on the basis of subject being on probation or parole
b. Usually subject has to agree to be searched at any point as a condition of release for probation and parole
c. So, if police find a person on probation or parole, they can search even without probable cause
i. California case says that officer has to know the person is on probation, can’t justify it after the fact
10. Special Needs
a. Exception to the warrant requirement where you do not need individualized particularized suspicion as to the person being searched because of some larger government interest
i. Must be narrowly tailored to fit the special need
b. Analysis:

i. Is there a special need?

1. Must be separate from traditional law enforcement needs 
2. If there IS a special need, the reasonableness of the search is determined by balancing:
a. Intrusion on the individual

b. Government interest

c. And effectiveness
c. If no special need, then you must look to traditional 4th amendment requirements 
i. Particularized suspicion as to that individual
ii. Warrant, etc.
Rule: Under the Fourth and Fourteenth Amendments, the police can establish checkpoints if the state interest outweighs the intrusion into people’s privacy interests and the checkpoint is proven to be an effective means of achieving the state’s goal.

Michigan Department of State Police v. Sitz (checkpoints): The Michigan Department of State Police (defendant) established a drunk driving checkpoint system. All vehicles passing through the checkpoint would be stopped and officers would briefly examine the drivers of the vehicles to determine if they were intoxicated. Where the officer believed the driver to be intoxicated, the driver would need to show his license and registration, further sobriety tests would be conducted, and arrest would be made if the tests so warranted. All other drivers would be immediately sent on their way and the average duration of each stop was twenty-five seconds. During seventy-five minutes of operation, 126 vehicles passed through one checkpoint, two drivers were detained for further sobriety testing and two drivers were arrested for drunk driving. Sitz (plaintiff) filed a complaint the day before the checkpoint went into effect, seeking declaratory and injunctive relief.
Holding: The objective intrusion on a motorist is minimal since the length of the average stop was merely 25 seconds. The subjective intrusion is also slight because it is determined based on the fear and surprise that a reasonable, law-abiding driver would experience. Therefore, Michigan’s drunk driving checkpoint system is constitutional.

Rule: A suspicion-less roadside checkpoint established for the purpose of deterring general criminal activity is unlawful under the Fourth Amendment.
Indianapolis v. Edmond (checkpoints): In order to interdict illegal drugs, the city of Indianapolis began to set up vehicle checkpoints in 1998. The city had six such checkpoints, and between August and November of 1998 it stopped 1,161 vehicles and arrested 104 motorists. Fifty-five of the arrests were for drug related offenses, while forty-nine were unrelated to drugs. The procedure is as follows: At each checkpoint the police stop a predetermined number of vehicles, and the driver is asked for a license and the car registration. The driver in each case is inspected for signs of impairment. The directives authorize that the police can conduct a search only by consent or if they have “particularized suspicion.” The officers must stop each car in a particular sequence, and they cannot stop vehicles out of sequence. A dog was used to sniff around the car. Moreover, officers have no discretion to vary the predetermined plan for the checkpoint search. Edmond (plaintiff) and Palmer (plaintiff) were stopped at such a checkpoint in September 1998. They filed a class action lawsuit on behalf of all motorists who were, or would be, stopped.
Holding: The City of Indianapolis uses the roadside stops as a means to fight ordinary crime, and this it cannot do. Absent some quantum of individualized suspicion, which would justify a stop, such roadblocks are unconstitutional. Even if the plaintiffs claim that a legitimate secondary purpose of the program is to keep impaired motorists off the road and verify licenses and registration, we cannot give sanction to the program. For it would be easy to institute all manner of illegal searches as long as license verifications were included, just to make the search “legal.”

Rule: A roadside vehicle checkpoint is not unlawful if the primary law enforcement purpose of the stop is to ask vehicle occupants for information about crimes possibly committed by others.

Illinois v. Lidster (Checkpoints): On August 23, 1997, an unknown motorist hit and killed an elderly bicyclist on an Illinois highway. The accident occurred at night, and the motorist drove off without identifying himself. Exactly one week later, the local police set up a highway checkpoint for the purpose of finding out more about the previous accident. Police blocked the highway, forcing the traffic to slow down, and detained each car for about 10 to 15 seconds. Officers asked the vehicle occupants if they knew anything about the hit-and-run accident and distributed a flyer, which contained news of the accident. Lidster (defendant) was driving his minivan toward the checkpoint, but suddenly swerved his vehicle before the checkpoint, narrowly missing an officer. An officer smelled alcohol on Lidster’s breath and administered a sobriety test, after which he was arrested. Lidster was tried and convicted in state court for driving under the influence of alcohol.

Holding: roadside vehicle checkpoint is not unlawful if the primary law enforcement purpose of the stop is to ask vehicle occupants for information about crimes possibly committed by others. The public concern here was grave, for the police were investigating a hit-and-run driver. They were not engaged in general crime fighting, but were looking for a specific perpetrator. Furthermore, the means employed were appropriately tailored to the situation: they used a checkpoint on the same road, one week later, near the scene of the crime. Most tellingly, the stops only minimally interfered with motorists’ liberty: each was very brief, the police simply asked for information and distributed a flyer. No one was forced to incriminate himself.

Skinner v. Railway: drug and alcohol tests for railway employees involved in train accidents/violating particular safety rules found to be a justified suspicion-less search based on special needs.
Treasure Employees v. Von Raab: drug tests permissible for CBP employees who seek transfer or promotion to positions involving drug interdiction or requiring employee to carry a firearm.
Griffin v. Wisconsin: search of probationers’ home on reasonable grounds is justified based on special needs
Chandler v. Miller: GA law required candidates for designated state office to pass a drug test. Court said this was NOT a justifiable suspicion-less search under the special needs doctrine
New Jersey v. T.L.O (special needs search in schools): School principal searches purse of a student who he suspects of violating the school’s anti-smoking policy. Based on the reasonable suspicion but not probable cause, the court said that this was a valid search. School searches under the 4th amendment are legitimate special needs. Children who go to public school then have less rights than they would on the street. 
Holding: The legality of a search should depend on the reasonableness of the search under the totality of the circumstances. A search will be found reasonable if it was justified at its inception and reasonably related in scope to the circumstances that justified the interference in the first place

Rule: Students participating in athletic programs may be drug tested without a warrant or suspicion.

Veronia School District v. Acton (special needs search in schools): In response to increases in drug use and disciplinary problems amongst the student population, Vernonia School District 47J (District) (defendant) implemented a drug testing policy. The purpose of the policy is to protect the health and safety of student athletes, because drug usage makes sports-related injuries more likely. Students participating in sports and their parents must consent to testing. All student athletes are tested at the beginning of the season and students are selected at random for additional testing each week. The test requires students to produce a urine sample while being monitored (from outside the stall for girls and from 12 feet away for boys). Students that test positive are placed in a drug assistance program or suspended from sports. Strict procedures are followed to maintain confidentiality, and the records are not turned over to police. James Acton (plaintiff) was not permitted to play football because his parents (plaintiffs) did not consent to drug testing.
Holding: Student athletes may be subjected to drug testing without a warrant or suspicion. The government’s special needs in managing public schools as guardian to the students justify the suspension of the warrant requirement of the Fourth Amendment. Students in public schools have a reduced expectation of privacy, and they may be required to undergo vaccinations or medical exams in order to protect the entire student body. Student athletes’ expectation of privacy is reduced even further. Athletic facilities afford little privacy, and student athletes are subject to greater regulation than other students. In this case, collection of a urine sample does not intrude on privacy any more than using a public restroom. Further, the test only reveals drug usage, and the results are closely guarded. The government interest in protecting schoolchildren from the dangers of drugs is compelling.

Rule: Students who participate in extracurricular activities may be subjected to drug testing without a warrant or individualized suspicion.

Board of Education of Independent School District No. 92 of Pottowatomie County v. Earl (special needs search in schools): The Board of Education of Independent School District No. 92 of Pottawatomie County (District) (defendant) instituted a drug testing policy for all students participating in extracurricular activities. The policy requires students to be tested before participating in an extracurricular activity, at random as long as they participate, and any time the school has reasonable suspicion. The test requires the student to produce a urine sample while being monitored from outside the stall. Test results are kept confidential and never turned over to police. Students that test positive may not be permitted to participate in extracurricular activities.
Holding: Students are monitored from outside the stall while producing a urine sample, records are confidential, and results are not given to police. Any school’s interest in protecting students from the nationwide drug epidemic is compelling. Nevertheless, the District proved that students at Tecumseh schools are using drugs. Drug use poses significant health risks to all children, not just athletes. Requiring individualized suspicion for drug testing would be impracticable and likely lead to significant litigation. The District’s policy is reasonable and does not violate the Fourth Amendment.

Rule: A state hospital may not drug test pregnant women without a warrant or informed consent for law enforcement purposes under the Fourth Amendment.

Ferguson v. City of Charleston (special needs search in hospitals): In response to an increase in the number of pregnant women using drugs, in 1989 the Medical University of South Carolina (MUSC) instituted a drug testing policy. MUSC is a public hospital in Charleston. The policy set forth nine criteria to identify pregnant women suspected of using cocaine and required drug screenings be performed on urine samples from those women. The screenings were pe
rformed without a probable cause or informed consent. Initially, patients who tested positive for drugs were referred to drug counseling and treatment. Later, MUSC began working with police to prosecute patients that tested positive for drugs.
Holding: A state hospital may not conduct drug screenings of pregnant women without probable cause or informed consent. In this case, MUSC worked with police to create the policy, and the policy was designed to comply with police procedures. MUSC attempted to achieve its goal of protecting pregnant women and their children from drugs through standard law enforcement. Thus, the drug screenings in this case cannot be justified on the grounds of special needs.
Rule: When officers make an arrest for a serious offense that is supported by probable cause and bring the suspect to the station to be detained in custody, taking and analyzing a cheek swab of the arrestee's DNA is a legitimate police-booking procedure that is reasonable under the Fourth Amendment.
Maryland v. King (Special needs and DNA): In 2003, a man broke into the victim's house and raped her. Police were unable to determine the man's identity from the woman's description, but police were able to get the man's DNA. In 2009, Alonzo King was arrested for an unrelated assault. During booking, as was standard practice for serious offenses under Maryland law, the police used a cotton swab to take a DNA sample from the inside of King's cheek. The DNA was run through a law enforcement database, and officers found that it matched the DNA of the perpetrator from the 2003 rape.
Holding: The legitimate government interests in taking a DNA sample at booking are: accurate identification, ensuring the safety of law enforcement staff, determining with more accuracy whether and to what extent bail should be offered, and potentially freeing a person who has been wrongfully convicted of an arrestee's prior crime. In contrast, a cheek swab's intrusion to an arrestee, particularly incrementally above fingerprinting, is minimal. A DNA swab is easy, painless, and very quick. Moreover, an arrestee's expectation of privacy once in custody is severely reduced. In sum, the legitimate government interests outlined above, combined with the incredible accuracy of DNA sampling, outweigh any additional intrusion taking a DNA sample places on arrestees. As a result, DNA sampling from a suspect's cheek with a cotton swab during booking is reasonable under the Fourth Amendment.

m. EXCLUSIONARY RULE

i. The exclusionary rule is a court invention and not part of the 4th amendment
1. Weeks (1914) established a rule in Federal cases: evidence seized in violation of the constitution will be excluded
2. Mapp v. Ohio: exclusionary rule is now incorporated against the states via the 14th amendment
a. Note: the year before Mapp in New York, there were no warrant application, the year after there were 800 warrant applications
3. Courts wanted to deter police from violating the 4th amendment but also enforce judicial integrity – allowing evidence gathered unconstitutionally brings the integrity of the whole judicial system into question
ii. Motions to Suppress Evidence:

1. Judge decides issues of admissibility pre-trial
2. Defendant has the burden of raising the motion
3. Plaintiff has the burden of proving that the search/seizure was valid by preponderance of the evidence (more likely than not)
iii. Evidence excluded by the Exclusionary Rule can still be used to impeach witnesses, just not in the case-in-chief of the prosecution.
Jones v. United States – If you are the target of a search and the evidence found is used against you, YOU have standing to raise a 4th amendment challenge, even if you have no possessory interest in the place being searched. 
Rule: Only people with a legitimate expectation of privacy in the place searched or thing seized may challenge a search or seizure as unconstitutional.

Rakas v. Illinois (standing to exert the exclusionary rule): The police pulled over a car that fit the description of a car used in a robbery. The police ordered the four occupants out of the car. Upon searching the vehicle, the police found a box of rifle shells in the glove compartment and a sawed-off rifle under the front passenger seat. Rakas (defendant) and the other man in the car were arrested. Neither Rakas nor the other man had been driving the car, neither owned the car, and neither claimed he owned the shells or the rifle. Rakas moved to have the rifle and shells suppressed at trial, but the trial judge ruled the two men lacked standing and denied the motion to suppress.
Holding: No. A person “legitimately on the premises” may only claim a Fourth Amendment violation if he has a legitimate expectation of privacy in the place searched or thing seized. Instead of deciding cases such as this in terms of standing, it is preferable to decide them under Fourth Amendment doctrine. The fact that a search is directed at obtaining incriminating evidence against an individual does not alone give that person standing to challenge the constitutionality of a search or seizure and invoke the exclusionary rule. It was held in Jones v. New York, 362 U.S. 257 (1960), that a person “legitimately on [the] premises” can challenge the legality of a search. Taken literally, this rule is too broad. Instead, the rule is interpreted to mean that Jones could question the legality of the search because he had a legitimate expectation of privacy in the home where he was an overnight guest. While Rakas argues that his situation is like that of Jones, this is not the case. Jones had a key to the house he was staying in and he was keeping personal items in the home. In contrast, Rakas was simply a casual visitor, he had no authority to exercise dominion or control of the car, and the items seized did not belong to him. This affords him no Fourth Amendment expectation of privacy and he therefore does not have the right to question the constitutionality of the search and seizure.

Rule: A court’s supervisory powers do not permit the court to exclude evidence at the request of a party who was not the victim of the challenged practice.

United States v. Payner: The IRS conducted an investigation into the financial practices of certain American citizens at a Bahamian bank. When a representative of the bank came to the United States, an IRS agent stole his briefcase and photocopied its contents. As a result of the evidence obtained, Payner was charged with tax fraud. Although the district court ruled that Payner did not have standing to challenge the search and seizure of the bank representative’s papers, the district court invoked its supervisory powers to exclude the evidence.
Holding: No. A court’s supervisory powers do not permit the court to exclude evidence at the request of a party who was not the victim of the challenged practice. Only the direct victim of an illegal search or seizure has standing to challenge admission of evidence obtained from the search. And a court may not use its supervisory powers to effectively extend standing to a non-victim third party. In this case, the lower courts overstepped their bounds by excluding the evidence obtained from the bank representative’s briefcase. Payner was not a victim of the IRS search itself; he was merely an indirect third party. Consequently, he did not have standing to challenge the search.

iv. FRUIT OF THE POISONOUS TREE

1. If at some point, the police violate the constitutional protections of the defendant, when does the evidence seized flow from the primary illegality and when must evidence be suppressed
a. 3 things to look for which will be exceptions to the fruit of the poisonous tree: (even though they are constitutional violations, evidence will still be admitted)
i. Attenuation

ii. Independent source

iii. Inevitable discovery

v. Independent Source

1. As long as there is one independent source of the evidence that properly conducted a search or stop, the evidence will be allowed
Rule: Evidence obtained unlawfully can be admitted at trial if there is another “independent source” from which the evidence is lawfully obtained.

Murray v. United States (Independent Source): Police were following Murray and Carter and find bales of marijuana in a trailer that they left in a warehouse. There were two groups of police officers. Group A went into the warehouse and waited while Group B went to get a warrant to search the warehouse. It took 10 hours to get the warrant and that group never looked inside the warehouse nor seized anything. The warrant application did not make any mention of anything seen in the warehouse by Group A. 
Holding Because in the warrant application, the police did not rely on any information gleaned from the illegal search by the officers in the first group, the evidence later found in the warehouse is admissible. The point of the exclusionary rule is to deter bad police conduct. Here, they don’t want to discourage Group B who followed the law, just because group A acted improperly. 

vi. Inevitable Discovery

1. Although in Murray, the officers could argue that since they had probable cause, it was inevitable that they would gotten the warrant and found the evidence, the court has never gone that far because it would completely wipe out the warrant requirement.
2. This is a fact-specific inquiry and depends on whether evidence would have eventually been found on its own.
3. The government bears a heavy burden of proof that the discovery would have occurred anyway (preponderance of the evidence)

4. Also look at Chondra Levy case – wasn’t inevitable discovery because weren’t searching in the right location
Rule: Evidence obtained in violation of the Fourth Amendment may be admitted if police would have inevitably discovered it.

Nix v. Williams (inevitable discovery): In 1968, a 10-year-old girl was abducted and murdered. Williams (defendant) hired an attorney and surrendered to police. After arraignment, Williams was transported to Des Moines. Police told Williams’ attorney that he would not be questioned. During transport, one of the officers urged Williams to lead them to the body (Christian Burial Speech). Williams did so, and the girl’s body was found over two miles from the nearest search team. Williams moved to suppress the evidence of the body as fruit of an unlawful interrogation. The trial court denied the motion, and a jury convicted Williams of first-degree murder. The Iowa Supreme Court affirmed. Williams petitioned the United States District Court for the Southern District of Iowa for a writ of habeas corpus, and the court held that the evidence should have been suppressed. The Court of Appeals for the Eighth Circuit affirmed. The United States Supreme Court granted certiorari and affirmed. During Williams’ second trial, the prosecution did not offer evidence of the interrogation but did present evidence of the condition of the body. The trial court admitted the evidence, finding that the prosecution had shown by a preponderance of the evidence that the body would have been discovered without Williams’ help. Williams was convicted by a jury and sentenced to life in prison.
Holding: Although the independent source doctrine is inapplicable in this case, its underlying principles warrant the adoption of the inevitable discovery doctrine. The prosecution must show discovery would have inevitably occurred by a preponderance of the evidence. Requiring the prosecution to prove an absence of bad faith as part of the exception would do little to deter police misconduct and would be overly punitive. Since three courts determined that the body in this case would have inevitably been discovered, the evidence was properly admitted. Volunteer searchers were already within 2 miles of where the body was located. Snow worked in both ways though because could say it would preserve the body to be eventually found, or could say it would cover up the body so it wouldn’t be found.
vii. Attenuation

1. Inadequate causal connection between the 4th Amendment violation and the evidence obtained
2. Look at the time, intervening circumstances, and purpose and extremity of original illegality
Wong Sun: Police arrested Hom Way who then snithes about the laundry owned by James Wah Toy (Blackie). James Wah Toy’s laundry and house are then searched without a warrant and he makes statements to the police. Johnny Yee’s house is then searched and they find drugs and he gives more statements. At the police station, James Wah Toy and Johnny Yee make statements which lead the police to Wong Sun. They arrest Wong Sun at his house without a warrant. Wong Sun and James Wah Toy are arrested, arraigned and released. After going home, Wong Sun goes back to the police station and gives unsigned confession.
3. Three FOPT sequences of analysis:
a. Illegal arrest of James Wah Toy

i. No drugs, but gave confession – confession CAN be suppressed because of the unbreakable line between his arrest and the questioning. (no attenuation)

b. Illegal Arrest of Jonny Yee for possession of drugs
i. Johnny Yee was not charged so there is nothing to suppress

ii. His personal 4th amendment rights were violated but there is no motion to file if he’s not charged with a crime

iii. The drugs found in his apartment are not fruits as to Wong Sun.

c. Illegal Arrest of Wong Sun
i. Wong Sun’s personal 4th amendment rights were violated when police arrested him in his home without a warrant, no probable cause, and no exceptions to the warrant requirement 

ii. BUT Wong Sun didn’t confess until after he was arrested and released so there is a break in the chain

iii. He went back to the police station on his own and confessed

1. The confession is admissible because the taint (4th amendment violation) had dissipated due to the attenuation

Rule: Incriminating statements made following an unlawful arrest are only admissible if the statements, in light of all relevant facts and circumstances, are “sufficiently an act of free will to purge the primary taint.”

Brown v. Illinois (attenuation): Police investigating the murder of Roger Corpus arrested Richard Brown (defendant) at gunpoint after breaking into and searching his apartment. The police did not have a warrant or probable cause. Brown was taken to the police station, given the warnings set forth under Miranda v. Arizona, 384 U.S. 436 (1966), and interrogated. Brown made incriminating statements during the interrogation. Brown and Jimmy Clagett (defendant) were indicted by a grand jury for murder. Brown moved to suppress the incriminating statements on the grounds that the arrest was unlawful. The trial court denied the motion. The jury convicted Brown and sentenced him to 15 to 30 years’ imprisonment.
Holding: The prosecution bears the burden of proving such statements were based on free will. In this case, Brown’s statements were made a short time after his arrest, and the officers’ constitutional violations were purposeful. The prosecution did not meet its burden, and Brown’s statements are inadmissible. Brown’s free will did not overcome the original taint of the illegality.

Ceccolini: Police illegality leads to discovery of an eye witness. The witness is allowed to testify because live witnesses cannot be fruit of the poisonous tree. You can never suppress testimony of a witness based on how the police found the witness. This will always fall under attenuation.
Utah v. Strieff: Utah Detective Douglas Fackrell received an anonymous tip about drug sales in a South Salt Lake residence, so he surveyed the area over a short period of time and speculated there was drug activity taking place. Fackrell saw Edward Joseph Strieff, Jr. leaving the residence and stopped him for questioning. During the stop, Fackrell discovered Strieff had an outstanding warrant and arrested him. During the lawful search after his arrest, Fackrell found methamphetamine and a drug pipe on Strieff’s person.
Holding: The Supreme Court says that the discovery of the warrant is an attenuating circumstance and therefore the evidence of the drugs and pipe are admissible as an exception to the exclusionary rule. This encourages police to stop someone without sufficient RAS just because they know there is a good chance that someone in that particular neighborhood will have an outstanding warrant that will create an attenuating circumstance and allow evidence to come in even though it truly should be considered fruit of the poisonous tree.

viii. Good Faith Warrant Exception

1. The exclusionary rule applies only when police action is:
a. Deliberate
b. Grossly negligent, or
c. The result of systematic/department-wide violations and/or errors
Herring v. United States

Franks: Defendant seeks to challenge a search warrant because the information I false. He must challenge the actual affiant (police officer who swears to information in the warrant) made a deliberate misrepresentation or had a reckless disregard for the truth. In order to make the challenge, he must attack a specific falsehood in the warrant application, and must have supporting information for an offer of proof such as an affidavit, sworn statement, or other statement, or explanation as to why there is no statement. This case is a backdrop to the Leon case below.
Rule: Evidence obtained through reasonable reliance on a facially valid search warrant is not gathered in violation of the Fourth Amendment and such evidence is admissible at trial.

United States v. Leon: The police received an anonymous tip that two individuals were selling drugs out of their apartment. Based on the information from the informant, the police started an investigation and eventually submitted an affidavit requesting a warrant to search three residences and automobiles. A facially valid search warrant was issued and pursuant to the warrant the police conducted their search. Leon (defendant) and the other defendants filed motions to suppress the evidence obtained pursuant to the search and the district court granted the motions, holding that the affidavit did not establish probable cause
Holding: Evidence obtained pursuant to a facially valid warrant which is later determined to be invalid need not be suppressed at trial. The exclusionary rule is not intended to deter judges from unconstitutional actions, but instead acts as a deterrence to the police. Finally, where an officer knows or should know that the magistrate issuing a warrant has been misled, or where an affidavit is so lacking in probable cause that no reasonable officer could reasonably rely on it, or where a warrant is so vague that no reasonable officer could assume it to be valid, the evidence obtained must be excluded. In this case, the officers reasonably relied on a facially valid warrant and the evidence obtained pursuant to the warrant is admissible even though the warrant was later held to be invalid.
n. STANDING TO CHALLENGE A 4TH AMENDMENT VIOLATION

i. Guests have a reasonable expectation of privacy in someone else’s home when they are an overnight guest. 
ii. In a car, constructive possession means that seizure could be reasonable for all the passengers in the car
1. Therefore, all of the passengers, not just the owner of the car/driver has standing to raise a 4th amendment challenge
iii. Pretextual stops are ok as long as there is objective probable cause
Minnesota v. Olson (overnight guests and standing): Police were investigating a murder and entered a home where they arrested the defendant. The home belonged to defendant’s girlfriend and so the prosecution argued that the defendant’s 4th amendment rights were not violated because it was not his home they entered without a warrant. 
Holding: Because he was an overnight guest, the defendant had a reasonable expectation of privacy in his girlfriend’s home and therefore has standing to raise the 4th amendment violation challenge.

Rule: To claim Fourth Amendment protection, an individual must have a reasonable expectation of privacy in the place searched.

Minnesota v. Carter: The police received a tip from an anonymous informant that a drug transaction was transpiring in a first-floor apartment. Based on the tip, an officer went to the apartment building and, while standing in an area frequently used by the public, he peered into the apartment through a crack in the blind and observed Johns and Crater (defendant) putting white powder into bags. He called headquarters, requested that a warrant be obtained, and an eventual search pursuant to the warrant revealed that the occupants of the apartment had been bagging cocaine. The apartment belonged to a woman who was present when the drugs were being packaged. Johns and Carter were from another state, had only been at the apartment for a few hours, and did not have a preexisting relationship with the owner of the apartment, who was simply allowing them to use the apartment to bag their drugs in exchange for cocaine. At trial, Carter claimed that his Fourth Amendment rights were violated and requested that the drug evidence be suppressed. The trial court denied the motion, holding that Carter was not an overnight social guest and thus could not claim Fourth Amendment protections.
Holding: Someone temporarily in another’s home, and present to conduct a business transaction, does not have a reasonable expectation of privacy in the house. The state supreme court improperly analyzed this case under the doctrine of “standing.” Standing simply means that a person can be party to a case because he has been or will be harmed. Carter had no reasonable expectation of privacy in the apartment and the drug evidence is admissible. Unlike in Olson, Carter was not an overnight guest with a preexisting relationship with the owner, but was instead only present in the apartment for a brief time, solely for commercial purposes, and he had no prior relationship with the owner of the apartment. Therefore, Carter’s Fourth Amendment rights were not violated and the state supreme court’s decision is reversed.
Rule: The passenger of a vehicle in a traffic stop is seized within the meaning of the Fourth Amendment.

Brendlin v. California: On November 27, 2001, police officers pulled Karen Simeroth (defendant) over to check on her vehicle’s permit. The state admitted that the stop was unfounded. One of the officers recognized the passenger, Bruce Brendlin (defendant), and thought he might be a parole violator. After verifying that Brendlin was a parole violator with an outstanding warrant, the officer ordered Brendlin out of the car and placed him under arrest. During a search, the officers found drug paraphernalia. The officers also found drugs and paraphernalia on Simeroth and in the car. Brendlin was charged with drug possession and manufacture. Brendlin moved to suppress the evidence on the grounds that the initial traffic stop was an unlawful seizure.
Holding: The passenger of a vehicle in a traffic stop is seized and may challenge the validity of the stop. An intentional detention by police, whether by physical restraint or show of authority, that impedes a person’s freedom of movement is a seizure under the Fourth Amendment. Seizures may not be unintentional and do not occur until the individual submits. A traffic stop is a seizure of all of the occupants of a car. A reasonable passenger in Brendlin’s place would conclude that the vehicle was under police control, that he was under police scrutiny, and that he was not free to leave. The Mendenhall test makes clear that the test of whether a seizure has occurred is not based on the subjective intent of the officer but the objective belief of the passenger. Brendlin submitted to the seizure by remaining in the vehicle. Finally, occupants of other vehicles would know that the officers’ show of force is directed only at the vehicle stopped. Thus, passengers of a vehicle are seized during a traffic stop and may challenge the constitutionality of the stop. Ruling otherwise would encourage illegal stops. Brendlin’s motion to suppress should have been granted.

Rule: The presence of drugs in a car gives rise to probable cause to arrest any occupant who had knowledge about the drugs and exercised dominion and control over them.

Maryland v. Pringle: A Baltimore County Police Officer pulled a car over for speeding. Inside the car was owner Partlow in the driver’s seat, Pringle (defendant) in the front passenger seat, and Smith in the back seat. The officer saw a roll of money in the glove compartment when Partlow opened it to get his registration. Partlow denied he had any weapons or drugs in the car and agreed to a search. The officer found $763 in the glove compartment and cocaine between the back-seat armrest and the back seat. When all three men claimed ignorance of the drugs and money, the officer arrested all of them. Pringle later waived his Miranda rights and confessed that the money and drugs were his. At trial, Pringle moved to suppress the confession on the grounds that it was the fruit of an illegal arrest.
Holding: In this case, the officer had probable cause to think a felony had been committed. Further, on the facts of the case, it was reasonable to assume that any of the occupants of the car knew about and exercised dominion and control over the drugs. Therefore, there was sufficient probable cause to arrest Pringle, and his arrest did not violate the Fourth and Fourteenth Amendments.

Rule: When probable cause of illegal conduct exists, an officer’s true motive for searching or detaining a person does not negate the constitutionality of the search or seizure. As long as there is objective probable cause, pretextual stops are ok

Whren v. United States: Plainclothes police officers pulled over a car for traffic violations after witnessing the driver make a turn without signaling and then speed down the road. Prior to observing these traffic violations, the police observed the two men in the car from a distance and became suspicious that a drug deal was taking place. Whren (defendant) was a passenger in the car and when the police approached the car they observed plastic bags of cocaine in Whren’s hands. Whren and the driver were arrested for illegal drug possession and convicted in federal court after the trial judge, over Whren’s objections, permitted the cocaine to be introduced into evidence. The court of appeals affirmed the convictions. The police strategy was to target that specific area knowing there were probably drugs and then find traffic violations.
Holding: Here, the driver of the car committed a traffic offense and the officers were entitled to pull the car over regardless of whether or not a reasonable officer who had not observed the suspicious activity would have taken the time or chosen to do so based solely on the traffic offenses. Such a “reasonable officer” standard is ineffective because it will differ from jurisdiction to jurisdiction depending on the specific policies in place.
II. STATEMENTS, CONFESSIONS, AND SELF-INCRIMINATION

a. A statement can be anything a defendant says that is inculpatory and helps to prove an element of the charged offense.
b. Defendants have 5th amendment right not to testify and a privilege against self-incrimination

i. the fact that a defendant enforces those rights cannot be used against him (would be grounds for a mistrial)
1. see Woodward – Prosecution commented on defendant’s right not to testify and said that obviously, someone who doesn’t invoke the 5th amendment is guilty. Court said this was a violation of the 5th amendment
2. see Griffin – prosecutor commented on the right to not take the stand – said “you didn’t hear any answer to government’s charges.” – the implication is a 5th amendment violation
c. 14th amendment – due process and fundamental fairness – always a concern when someone is giving up a right (consider voluntariness under totality of the circumstances analysis)
d. COERCION

i. Background to Miranda
ii. Can be physical

iii. Can be psychological

1. E.g. police told suspect his grandmother was very ill and in critical condition and told him they would only take him to see her if he confessed
2. Threats, promises, etc.
3. Police are allowed to lie to suspects
Rule: Under the Due Process Clause, a statement may only be deemed involuntary and therefore inadmissible if there was coercion by police.

Colorado v. Connolly: On August 18, 1983, Francis Connelly (defendant) stopped a police officer and spontaneously confessed to the murder of a young girl. Connelly had a history of mental illness and had gone off his medication six months before. The officer gave Connelly the Miranda warnings, and Connelly continued the confession and led police to the crime scene. Connelly appeared competent to the officers. During a meeting with an attorney the next day, Connelly was confused and claimed voices told him to confess. Doctors found Connelly incompetent to aid his defense, but Connelly later regained competence to stand trial. Connelly moved to suppress his confession, and a psychiatrist testified that Connelly suffered from chronic schizophrenia and psychotic states that impeded his free will.
Holding: A statement made by a mentally ill person is not involuntary for purposes of the Due Process Clause if there is no coercive behavior by police. While courts have considered the mental state of a suspect in determining whether some form of psychological coercion has occurred, the suspect’s mental state alone does not render a statement involuntary for purposes of the Due Process Clause. Suppressing such statements would have no deterrent effect on constitutional violations by police and would force courts to assess a suspect’s subjective mental state even where there has been no police misconduct whatsoever. Thus, a confession may not be found involuntary in violation of the Due Process clause without some element of police coercion. In this case, Connelly’s statements might be unreliable and therefore inadmissible under the state rules of evidence, but there was no violation of the Due Process Clause because there was no police coercion.
e. 5TH AMENDMENT

i. No person in a criminal case shall be compelled to be a witness against himself
ii. Three elements of 5th amendment:

1. Compulsion (something D is made/forced to do)
2. Testimonial (something that will be coming out in court)
3. Incrimination (any statement that will be used as building block in the prosecution’s case)
iii. MIRANDA
1. Miranda Warnings:

a. Balances interests of police with individual’s
b. Meant to prevent police brutality/improper interrogation by providing warnings
c. Miranda rights must be read when suspect is:

i. In custody AND
ii. Subject to interrogation

d. Warnings:

i. Right to remain silent
ii. Any statements can and will be used against you
iii. Right to an attorney
iv. One will be provided if cannot afford one
e. Miranda warnings need not be read for a valid arrest, just prior to custodial interrogation
f. Compare with 4th amendment where you don’t need to be informed of your actual rights against unreasonable search and seizure
2. Even if statements are inadmissible based on 5th amendment, can still be used to impeach

Rule: When an individual is taken into custody and is subject to questioning, the Fifth Amendment right against self-incrimination requires that the individual be apprised of his constitutional rights.

Miranda v. Arizona: Miranda (defendant) was convicted of kidnapping and rape. He was taken into the police station for questioning and was interrogated by two officers. Miranda was never informed of his right to have counsel present. After two hours, Miranda confessed to the crimes and signed a written statement.
Holding: Where an individual is subject to custodial police interrogation, the Fifth Amendment demands that he be specifically informed of his constitutional rights to remain silent and to have an attorney present he must be told that anything he says may be used against him at trial and that if he cannot afford an attorney, one will be provided for him. To ensure that a confession is fully voluntary, the Fifth Amendment requires that a suspect be specifically informed of his right against self-incrimination and the consequences of waiving this right. Denial of counsel is a further violation of the Fifth Amendment right against self-incrimination because an attorney’s presence can ensure that the police do not improperly coerce the suspect to talk, and can ensure the accuracy of the suspect’s statement. While a suspect may waive his Fifth Amendment right, the waiver must be knowing and intelligent. However, if a suspect requests an attorney, the police must refrain from questioning him until his attorney is present. Similarly, if the suspect invokes his right to remain silent, the police must cease their questioning. This holding applies to confessions, as well as all other “admissions,” and applies to both incriminating statements, as well as those he intends as his defense. In this case, Miranda was not apprised of his rights and therefore his confession was coerced in violation of his Fifth Amendment right against self-incrimination. 

iv. Miranda and CUSTODY
1. Being at a police station is not automatically determinative of custody
2. Age is also a factor to consider when analyzing if someone was in custody
3. Custody is fact-specific

4. Arrest will always be custody, but custody can occur without an arrest
a. Custody for Miranda is less than seizure under Mendenhall
b. But terry stops and traffic stops are not custody
Orozco v. Texas: 4 policemen came to the defendant’s home at 4am and asked him questions without reading Miranda warnings. The court said Miranda applies because he was in custody. Therefore, you can be in custody even in your own home – because of the egregious situation where they came to his home at 4 am.
Oregon v. Mathiason: After a house is burglarized, the home owner tells police she suspected the Defendant. The police tried contacting him but couldn’t get a hold of him so left a note on his door. The Defendant called back and agreed to meet at the police station. Defendant is specifically told he was NOT under arrest and was allowed to leave after questioning. 
Holding: There was no 5th amendment violation in not reading Miranda warnings because Defendant was NOT in custody. He was asked and voluntarily came to the police station and he was released after questioning. Just because you are at the police station doesn’t automatically mean you are in custody.

Berkemer v. McCarty: Defendant was pulled over for swerving while driving. He made two separate statements. The first was that after a sobriety test was conducted at the scene, he admitted he had been drinking and was arrested. Then, at the police station, he made more statements without being read his Miranda rights. 
Holding: The court held that only the statements at the police station were inadmissible. The statements made at the scene about having been drinking are admissible because he was not yet in custody. Traffic stops are presumptively brief and the circumstances don’t make drivers feel completely at the mercy of the police so Miranda is not required.
Yarborough v. Alvarado: The police asked parents of a 17-year-old boy to bring him to the police station. The parents told the boy he had no choice and made him go (but this is not state action). Once at the police station, he was separated from his parents for questioning. He was never read Miranda rights but was allowed to leave after questioning. 
Holding: The court said there was no violation and he was not in custody while at the police station. One crucial factor was that the questions weren’t about him and that he was allowed to leave.

Rule: Age is a factor to consider when determining whether a suspect is in custody under the 5th amendment.

J.D.B. v. North Carolina (age and custody): A 14-year-old boy was at school and removed from class by a uniformed police officer. He was taken to a closed-door office and questioned for 30 minute. Any school employee can technically be a state actor (teacher, principal, etc.) The question became whether the child’s age could come into the analysis of determining whether he was in custody.
Holding: Age is a factor to consider when determining custody. The test becomes when a reasonable person in the Defendant’s position (not the D himself) would have thought that he had been deprived of his freedom in some significant way. Custody is fact-specific.
v. Miranda and PROBATION

1. Based on Minn. V. Murphy, a probation officer does not have to read Miranda warnings because probation does not count as custody. If someone violates probation and admits something to their probation officer, it can be used in court.
2. In California, the practice is to have pre-trial and pre-plea interviews with probation officers, and Miranda does apply. Post-plea/post-sentencing when being monitored by a police officer though, Miranda does not apply based on Minn. V. Murphy
vi. Miranda and INTERROGATION 
1. Miranda applies whenever a suspect is in custody and subject to interrogation (express questioning) or its functional equivalent.

a. Functional Equivalent of interrogation occurs with words or actions that a reasonable police officer should know are reasonably likely to elicit an incriminating response from the suspect

i. Objective Test

ii. Subjective intent of the officer is not determinative (if it was, more things would count as interrogation)
iii. Analyze primarily from the view-point of the suspect to determine “what is reasonably likely to elicit an incriminating response from the suspect” – generic suspect
1. Note: subjective intent is critical under 6th amendment analysis but not 5th amendment, because an officer’s intent is always to get a statement.
2. Undercover agents in prisons do not have to mirandize their targets
Rule: Under Miranda, “interrogation” refers to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.

Rhode Island v. Innis: Innis (defendant) was arrested and convicted of kidnapping, robbery and murder. At the time of his arrest, Innis was unarmed, but the police suspected that he had hidden a gun somewhere nearby. When he was arrested, Innis was read his Miranda warnings. He said that he understood his rights and he wanted a lawyer. Innis was placed in a police car with three officers for the ride to the police station. Along the way, two of the officers began speaking to each other, expressing their concern that a student from the nearby school for handicapped children would find the weapon and hurt himself. At this point, Innis told the police to turn around and he would show them where the gun was. Before pointing out the gun’s location, Innis was again read his Miranda rights. Innis responded that he understood but he did not want any children to come across the gun and get hurt. Innis then pointed out where the gun was.
Holding: Unless police officers reasonably should know that their comments will elicit an incriminating response from a suspect, comments made between police officers in the presence of a suspect do not constitute interrogation for the purpose of Miranda. Under Miranda, “interrogation” is not limited to situations where the police actually question a suspect – functional equivalent is sufficient. In this case, there is no indication that the two officers knew or should have known that Innis was particularly susceptible to an appeal to his conscience. Furthermore, there is no indication that Innis was disoriented or upset at the time of his arrest. Therefore, Innis was not interrogated for the purpose of Miranda because he was not subject to questioning or the functional equivalent. There is nothing in the record to suggest that the officers were trying to elicit a response from him or that they should have known their comments would elicit a response.

Rule: An undercover officer does not have to provide Miranda warnings to an incarcerated person before engaging in questioning that could induce incriminating statements.

Illinois v. Perkins: An informant told police that Lloyd Perkins (defendant) confessed to the murder of Richard Stephenson. Police then placed the informant and an undercover officer into the Montgomery County jail where Perkins was being held on unrelated charges. Perkins boasted about the killing to the informant and the undercover officer. Perkins was charged with murder.
Holding: In this case, Perkins believed the undercover officer was his cellmate and his equal. Consequently, from Perkins perspective, there was no reason to fear that the officer could compel Perkins to answer questions or in any way control Perkins’ treatment. Thus, there was no violation of Perkins’ Fifth Amendment rights.

i. Waiver of 5th Amendment Rights In General
a. 5th amendment inquiries apply to statements which are testimonial, incriminating, and compelled

b. A waiver of Miranda rights must be (based on TOC):
i. Voluntary

ii. Knowing

iii. Intelligent
1. Prosecution has burden to prove a valid waiver was achieved by preponderance of the evidence

c. Factors to consider for a Voluntary Waiver

i. Age and experience
ii. Number and clarity of warnings
iii. Duration of custody pre-waiver
iv. Techniques of questioning and obtaining waiver
v. Food, water, sleep deprivation?
vi. Intelligence of defendant
vii. Defendant’s prior experience with law enforcement
Rule: A suspect need not make an express statement waiving his right to counsel, can be an IMPLIED WAIVER

North Carolina v. Butler: Butler (defendant) was arrested and convicted of kidnapping, armed robbery, and felonious assault. After his arrest, Butler was given his Miranda warnings. He was also given a form to read outlining his rights. When asked, Butler said that he understood his rights. He refused to sign the form indicating that he waived his rights, but agreed to talk to the agents and made self-incriminating statements. Butler never requested an attorney or tried to stop the agent’s questions. Butler sought to have his statements excluded from evidence, arguing that he had not waived his right to counsel at the time the statements were made.
Holding: During a custodial interrogation, a suspect need not specifically waive his right to counsel but may do so implicitly through his actions and words. Whether or not a suspect has effectively waived his right to counsel is not an issue of form, but about asking whether the suspect knowingly and voluntarily waived his rights under Miranda. Therefore, a per se rule is not appropriate. Instead, a court must look at the particular facts and circumstances surrounding a case and the suspect’s waiver to determine if it was knowingly and voluntarily made. In this case, Butler was fully informed of his rights and his waiver was therefore knowing and voluntary.

Fare v. Michael C. (waiver and juveniles): Police arrested Michael C., a 16-year-old, on suspicion of murder. Michael was already on probation and had a long history of criminal offenses. Before questioning, policed informed Michael of his Fifth Amendment rights under Miranda v Arizona, 384 U.S. 436(1966). Michael asked for his parole officer, but police said he was not available. Police offered Michael an attorney, which he refused. During questioning, Michael made incriminating statements that linked himself to the murder. At trial, Michael moved to suppress statements and sketches he drew during police questioning.
Holding: A juvenile’s request for a probation officer does not invoke the Fifth Amendment protection against self-incrimination. A court must look at the totality of the circumstances in each case to determine whether a juvenile waived that right. In this case, Michael knowingly waived his right to remain silent, so all evidence obtained during the police questioning is admissible in court. An attorney relationship is a special one and so you have to specifically ask for an attorney (not a parole officer)

Moran v. Burbine 

Spring v. Colorado

ii. Right to Remain Silent and Waiver
a. If a defendant asserts his right to remain silent, under what circumstances can the police approach him and attempt to speak with him again?
b. Factors to consider whether right to remain silent was SCRUPULOUSLY HONORED
i. Original interrogation ceased immediately?

ii. Passage of time

iii. New warnings and new waiver

iv. Questioning about different crime
v. Questioned by different officer
vi. Questioned in different location
c. The first 3 factors are the most crucial – if one is lacking, then look to the others for support.
d. Mere silence is not enough to assert your 5th amendment right to remain silent
Rule: Miranda does not bar police from subsequently questioning a suspect who previously invoked his right to remain silent, as long as the suspect’s right to end questioning has been SCRUPULOUSLY HONORED.

Michigan v. Mosley: Richard Bert Mosley (defendant) was arrested for robbery. Before questioning, Mosley was given the Miranda warnings and invoked his right to remain silent. The officer stopped the interrogation, and Mosley was taken to a cell. Later, a detective attempted to question Mosley about an unrelated murder. Mosley was again given the Miranda warnings, but did not invoke his right to remain silent. Mosley made incriminating statements and was charged with first-degree murder. Mosley moved to suppress his statements because the detective’s questioning took place after Mosley invoked his right to remain silent.
Holding: Miranda does not prohibit all subsequent questioning by police once a suspect has invoked his right to remain silent. Miranda requires police to immediately stop questioning a suspect in custody once the suspect indicates he does not wish to speak. However, Miranda provides no guidance as to when and if a suspect who has invoked the right may be interrogated later. Miranda requires police to advise a suspect of his right to silence and “scrupulously honor” the exercise of that right by immediately ending questioning once the right is invoked. Therefore, statements will be admissible so long as the right to end questioning is “scrupulously honored.” In this case, the officer ended the interrogation as soon as Mosley exercised his right to remain silent. Mosley was not interrogated about the unrelated crime until sufficient time had passed and the Miranda warnings were repeated. Therefore, Mosley’s statements were admissible under Miranda, and the ruling of the lower court is affirmed.

Rule: Where a defendant does not invoke his right to remain silent after fully understanding his Miranda rights, he implicitly waives his Miranda rights by making a voluntary statement to police.

Berguis v. Thompkins: Thompkins (defendant) was interrogated about his involvement in a murder. Before questioning Thompkins, the police had him read aloud a portion of a written form with the Miranda warnings printed on it. The rest of the form was read aloud to Thompkins and police asked that he sign the form to show he understood his rights. Thompkins refused. Thompkins was then interrogated for about three hours. He never stated that he wanted an attorney or to remain silent. Thompkins gave only a few one word responses. When asked if he prayed that God forgive him for shooting the victim, Thompkins said yes. Thompkins was charged with murder.
Holding: A defendant may implicitly waive his Miranda rights by failing to invoke his rights after fully understanding them and embarking on a course of conduct that indicates waiver. Here, Thompkins failed to unambiguously indicate that he wanted to remain silent. Thus, he failed to invoke his right to silence. Even where a defendant waives his right to silence, the prosecution must still establish that the defendant knowingly and voluntarily waived his right to remain silent before the statement can come in at trial. Waiver need not be express; an implicit waiver is enough. Thompkins’ understanding of his rights is unquestioned because he received a written form with the Miranda warnings and read part of the form aloud before the rest of the warnings were read aloud to him. Thompkins then embarked on a course of conduct indicating waiver by responding “yes” when asked if he prayed to God for forgiveness for shooting the victim. No evidence indicates that Thompkins’ statement was coerced by police. Thus, Thompkins’ waiver of his right to remain silent is established by the fact that he understood his rights and embarked on a course of conduct indicating waiver. 

Police may interrogate a suspect who has not yet chosen to waive or invoke his Miranda rights. Since Thompkins did not invoke his right to remain silent, but waived that right after fully understanding the Miranda warnings, the state court’s decision to deny Thompkins’ motion to suppress his statement was correct. The Sixth Circuit’s judgment is reversed and the case is remanded with instructions to deny Thompkins’ petition for habeas corpus.

**MERE SILENCE IS NOT ENOUGH TO ASSERT THE RIGHT TO REMAIN SILENT

U.S. v. Lugo Guerrero: The court held that the accused’s right to remain silent was scrupulously honored because the 2nd interrogation was 4 hours later, it was conducted by a new and different FBI agent, Miranda warnings were re-issued, and the accused was treated well throughout the interrogation
iii. Right to Counsel and Waiver
a. The court was concerned about coercion and so created Miranda rule to protect 5th amendment rights
b. Even though 5th amendment doesn’t discuss right to counsel, it was added into Miranda rights in an effort to hinder coercion by making suspects feel that they aren’t alone and dispel the inherent coercion in a police-dominated environment.
c. Court applies stronger protection to right to counsel than right to remain silent as far as waiver – more than “scrupulously honored” test
i. Once a suspect invokes his right to counsel, no interrogation can occur, unless the suspect initiates the conversation and waives the right to counsel.

1. That means no police interrogation after right to counsel is invoked

2. Any waiver after the right to counsel has been invoked is invalid unless the suspect initiates the conversation 

d. If there is a break in Miranda custody lasting 14 days or more, the police can re-initiate the interrogation despite the suspect’s prior assertion of the right to counsel

i. Releasing a suspect back into the general prison population constitutes a break in Miranda custody that ends the presumption of involuntariness established in Edwards (Shatzer)

e. A Miranda right to counsel attaches only when a suspect clearly asserts his right (must be very specific)

f. Once a suspect invokes the right to counsel, police may not reinitiate questioning unless counsel is present, even if they have consulted with counsel before the interrogation.

Rule: Where a suspect subject to custodial police interrogation invokes his right to remain silent or to have an attorney present, the interrogation must cease.

Edwards v. Arizona: Edwards (defendant) was arrested for robbery, burglary, and first-degree murder. He was informed of his Miranda rights and agreed to answer the officers’ questions. After some questioning, however, where Edwards made no incriminating statements, Edwards invoked his right to have an attorney present. He was then taken to jail. The next day, two officers came to the jail to see Edwards. Edwards said he did not want to see the officers but the prison guard said he had to talk to them. The officers read Edwards his Miranda rights and Edwards agreed to answer their questions, this time incriminating himself. The trial court allowed Edwards’ statement to be admitted at trial, holding that the statement made at the prison was voluntary, and Edwards was convicted.
Holding: When a suspect subject to custodial police interrogation invokes his right to have counsel present, his responses to further police questioning do not constitute a valid waiver of his rights. Furthermore, the police cannot initiate communication with him until counsel has been made available, but the suspect may initiate communication with the police. Miranda held that, once a suspect has invoked his right to counsel, interrogation must stop. It is equally impermissible to re-interrogate a suspect who has invoked his right to counsel without counsel being present. In addition, a valid waiver must be voluntary and knowingly given. In this case, the state supreme court failed to look at the particular facts and circumstances of the case to determine whether Edwards knowingly and intelligently waived his right to counsel. Therefore, because the police re-initiated questioning without Edwards’ attorney being present, and because the state supreme court erroneously applied the standard for a valid waiver, the conviction cannot stand.

**EDWARDS IS NOT CRIME-SPECIFIC
Rule: A 14-day break in custody ends the presumption of involuntariness established in Edwards v. Arizona.

Maryland v. Shatzer: In 2003, a social worker reported allegations that Michael Shatzer (defendant) had abused his three-year-old son. At the time of this allegation, Shatzer was imprisoned for a different child-sexual-abuse conviction. The 2003 allegation was assigned to Detective Shane Blankenship, who went to interview Shatzer in prison. Shatzer initially waived his Miranda rights but afterwards demanded an attorney, at which point Blankenship ended the interview. The investigation was closed shortly afterwards. Two and a half years later, further details of the 2003 allegations against Shatzer were reported. Detective Paul Hoover undertook the investigation and on March 2, 2006 went to interview Shatzer in prison. Hoover obtained a written Miranda waiver and interviewed Shatzer. Shatzer agreed to take a polygraph five days later. Shatzer was again read his Miranda rights. Shatzer signed another written waiver and proceeded to fail the polygraph test. After further questioning, Shatzer confessed. Shatzer then requested an attorney, and Hoover ended the interrogation.
Holding: Because law enforcement will need concrete guidance in determining whether a break in custody is long enough, this Court finds that 14 days is an adequate period of time for the accused to re-enter his normal life, seek advice, and to escape the coercive effects of his first interrogation. Here, Shatzer’s break in custody between his two interrogations was two-and-one-half years. Although Shatzer was released from custody into the general prison population, not back to his normal life, he was nevertheless returned to the same degree of control he had over his life prior to the first interrogation. Since Shatzer’s break in custody was over 14 days, the Edwards rule does not require that Shatzer’s 2006 statements be suppressed.

Rule: Under Edwards v. Arizona, 451 U.S 477 (1981), police are only required to stop a custodial interrogation if the suspect has unambiguously requested an attorney.

Davis v. US: Davis (defendant) was suspected of murder. Naval Investigative Service (NIS) agents conducting the interview advised Davis of his rights. Davis waived his rights in writing. During the interview, Davis indicated he might want to consult an attorney. The agents asked Davis if he was requesting a lawyer, and Davis said he was not. Later, Davis unequivocally invoked his right to counsel and questioning was stopped.
Holding: Therefore, a suspect must clearly indicate that he wants to consult an attorney in such a way that a reasonable police officer in the situation would believe the suspect was invoking his right to counsel. Police may continue to interrogate a suspect who has voluntarily waived his rights until the suspect clearly invokes his right to counsel. In this case, Davis made an ambiguous statement regarding consulting an attorney, and the NIS agents asked questions to clarify that Davis did not want an attorney.

Rule: Once a suspect has requested an attorney, police may not conduct an interrogation without counsel present.

Minnick v. Mississippi: Robert Minnick (defendant) and another man escaped from a Mississippi jail and killed two people. Minnick was arrested in California. Minnick claims he was forced to meet with Federal Bureau of Investigation (FBI) agents. After being given the Miranda warnings, Minnick refused to sign a waiver of his rights. Minnick answered some questions, but told the agents to return after Minnick obtained an attorney. Minnick consulted with an attorney two or three times. Minnick claims he was forced to meet with a deputy sheriff from Mississippi. Minnick again refused to sign a rights waiver but told the deputy about the murders. Minnick was charged with murder. Before trial, Minnick moved to suppress his statements.
Holding: Once a suspect has asserted his right to counsel, police must stop questioning and may not resume interrogating the suspect without an attorney present. In this case, Minnick was forced to submit to questioning by police and may have been unclear as to the effect of his refusal to sign a rights waiver. If the attorney Minnick requested had been present, Minnick would have been counseled as to the effect of his refusal to sign the waiver and reminded of his right to remain silent. This rule does not mean that a suspect who has requested an attorney cannot later waive that right and contact authorities, but in this case police initiated the contact. Minnick’s statements should have been suppressed.

f. 6th AMENDMENT

i. In all criminal prosecutions, the accused shall enjoy the right to…have the assistance of counsel for his defense

1. 6th amendment relates to what happens at trial
2. Right to counsel under the 5th amendment is distinct because is used to aid during custodial interrogation to deter inherent coercion/compulsion
3. 6th amendment attaches automatically to a criminal prosecution with the initiation of formal adversarial proceedings
a. E.g. indictments, prelims, arraignments

i. Arraignment is typically the first step in formal adversarial proceedings (and it is in CA) but in states where there are grand juries, that happens pre-arraignment

4. After an accused D’s 6th amendment right to counsel attaches, the court makes a separate inquiry to see if the proceeding in question is a critical stage
a. Counsel’s presence is required at all critical stages after the 6th amendment has attached (e.g. interrogation or ID proceedings)

ii. Massiah Rule: Police cannot deliberately elicit a statement from a defendant in the absence of counsel after he has been indicted

1. harder test than functional equivalent of interrogation under Innis for 5th amendment

2. look at subjective intent of officer
iii. 6th Amendment waivers are OFFENSE-SPECIFIC
1. to determine if the 6th amendment waiver applies, use the BLOCKBURGER TEST: 
a. It is the same offense only where the elements of one offense are necessarily included in the other

i. Same test for double jeopardy – can’t be tried and convicted twice for the same offense

iv. Statements taken in violation of the 6th amendment right to counsel are excluded from the prosecution’s case-in-chief but are available to the prosecution for impeachment
v. Police can reinitiate interrogation of a suspect who is represented by counsel without violating his 6th amendment rights so long as there is a valid MIRANDA WAIVER (Montejo Rule)

1. Montejo overturned longstanding case, Michigan v. Jackson, which created a presumption that any waiver of a defendant’s rights given in police initiated conversations was invalid if the defendant had previously asserted his right to counsel

	MIRANDA (5th)
	Straight 6th

	· Requires custody
· Stage/proceeding is irrelevant
· Requires "interrogation" or its functional equivalent
· NOT OFFENSE SPECIFIC
	· Custody is irrelevant
· Attaches automatically after initiation of judicial proceedings
· Deliberate initiation/elicitation (easier to meet than functional equivalent because subjective intent of officer matters)
· OFFSNSE SPECIFIC - TX v. Cobb - have to decide if same or different offenses under Blcokburger test


Rule: The right to counsel under the 6th amendment can only be waived by intentional relinquishment
Brewer v. Williams: Williams (defendant) had escaped from a mental institution and was suspected of kidnapping a young girl from a YMCA in Des Moines. The Des Moines police issued a warrant for his arrest. Two days after the abduction, and after consulting with a De Moines attorney who advised him not to talk to the police, Williams turned himself in to the Davenport police where he was arrested pursuant to the outstanding warrant. Williams’ attorney in De Moines arranged for two officers to go pick Williams up in Davenport, and they agreed not to question Williams during the 160-mile trip back to Des Moines. Williams was arraigned in Davenport and he was able to consult with a Davenport attorney who advised him not to say anything until he arrived back in Des Moines and could talk with his attorney there. Before putting him in the police car for the ride back to Des Moines, the attorney in Davenport again reiterated to the police that they were not to question Williams during the trip. Once in the car, Williams told the police that he would tell them everything that happened once they got back to Des Moines and he could talk with his lawyer. However, one of the officers then delivered the “Christian burial speech.” The officer told Williams that he was not asking him any questions, but he just wanted Williams to think about something on the ride back to Des Moines. He wanted Williams to think about how bad the weather was outside, that it was going to snow, that the snow would cover the girl’s body, and the police may never be able to recover it and give her the chance at a proper Christian burial. The officer knew that Williams had escaped from a mental institution and also that he was very religious. The officer also testified that his statement was intended to get information from Williams. A few hours into the trip, Williams eventually told the police to stop and showed them where the body was hidden. Williams was indicted for first-degree murder.
Holding: The police may not interrogate a suspect alone after he has invoked his right to counsel. In this case, judicial proceedings had been initiated against Williams at the time of his car trip back to Des Moines. The officer’s “Christian burial speech” amounted to interrogation because the officer himself testified to the fact that his statements were intended to elicit information from Williams. Williams invoked his right to counsel throughout his ordeal. He contacted his attorney before turning himself in, he continued to employ the advice of counsel by remaining silent, and he even told the police he would tell them everything but only after he consulted with his attorney. Despite this, the officer elicited incriminating statements from Williams without first reading him his Miranda rights or ascertaining whether Williams wished to waive his right to counsel. Under such facts, no effective waiver took place.

Rule: 6th amendment right to counsel is offense-specific – application of BLOCKBURGER test

Texas v. Cobb: Raymond Cobb (defendant) was suspected of burglary and the disappearance of Margaret Owings and her daughter. While in custody on suspicion of unrelated crimes, Cobb confessed to the burglary but claimed to have no knowledge about the disappearances. Cobb was appointed legal counsel after being indicted for burglary. After Cobb was released on bond, police received a call from Cobb’s father informing them that Cobb had confessed to killing Owings during the burglary. Police took Cobb into custody and administered Miranda warnings. Cobb waived his right to counsel and confessed to murdering Owings and her daughter. Cobb was convicted
Holding: Here, Cobb had been indicted for burglary when he confessed to the murder. He had not been charged with the murders, so no right to counsel arose. Under Texas law, burglary and murder require proof of different facts and are two distinct offenses under the Blockburger test. Cobb’s invocation of his right to counsel for the burglary charge did not render interrogation about the murders a violation of the Sixth Amendment. Cobb’s confession was admissible.

Rule: Police can seek a knowing and voluntary waiver from an individual charged with a crime even after the individual’s Sixth Amendment rights have attached and become operative.

Montejo v. Louisiana: While investigating the murder of Ferrari, police wanted to question Montejo (defendant), the known associate of the main suspect. Montejo waived his rights under Miranda and was subsequently interrogated by police for several hours at the sheriff’s office. Montejo changed his story several times and finally admitted that he had killed Ferrari. He was brought before a judge, and a lawyer was appointed for him even though he had not expressly asked for one. That same day, two detectives visited Montejo and requested that he accompany them, to find the murder weapon. He was again given his Miranda rights, and he agreed to help. During the trip, he wrote an inculpatory letter of apology to the widow of Ferrari. On his return to prison, Montejo met with his court-appointed lawyer. At trial, the letter was admitted into evidence over the defense’s objection, and Montejo was convicted of first-degree murder and sentenced to death.
Holding: Police can seek a knowing and voluntary waiver from an individual charged with a crime even after the individual’s Sixth Amendment rights have attached and become operative. In Michigan v. Jackson we imported Edwards’s protective shield (originally intended to protect Fifth Amendment rights) into the Sixth Amendment context. Thus, when a defendant asks for an attorney during arraignment, this act should be interpreted as a request for counsel “at every critical stage of the prosecution.” In this case, Montejo never expressly invoked his Sixth Amendment rights, since he never formally asked for a lawyer, and so it is wrong to assume that the police cannot take it upon themselves to question such a suspect at any point after arraignment.

Rule: After a statement is made in violation of the 6th amendment, a second statement can still be admissible if properly obtained and separate from initial violation

Oregon v. Elstad: Statement 1 was in the living room, brief and not mirandized but there were no deliberate and coercive tactics, just casual conversation not intended to elicit a confession and the statement didn’t reveal much. The second statement at the police statement was made post-Miranda and waiver and was led by a different officer. 
Holding: The second statement is still admissible so long as it is absent deliberately coercive and improper tactics. 

**This case is backdrop for Seibert

Rule: (1) A suspect subject to custodial police interrogation must be read his Miranda warnings in order to effectively convey to him his rights under the Fifth Amendment. (2) Where a subject is initially denied Miranda warnings, confesses, then is read Miranda warnings and re-confesses, the second statement is considered simultaneous and is barred as part of the same invalid statement.
Missouri v. Selbert: Seibert (defendant) was arrested for the killing of a teenage boy in a fire. Without being read her Miranda warnings, Seibert was questioned for 30 to 40 minutes until she admitted to knowing that it was intended that the boy die in the fire. After this confession, Seibert was given a 20-minute break and then brought in for more questioning. At this point, she was read her Miranda warnings. She was then asked the same questions again, being reminded of her initial answers where the police deemed necessary. Seibert confessed again. This system, an initial interrogation followed by Miranda warnings and then a second interrogation, was standard practice in this Missouri county.
Holding: It is inconsistent with the purpose of Miranda for a police department to maintain a policy whereby suspects subject to custodial police interrogation are initially denied their Miranda warnings, and then are subject to the same questioning for a second time. Such a procedure renders Miranda warnings ineffective. Upon hearing Miranda warnings after confessing, no reasonable suspect would think that he now has the right to remain silent. In fact, the very purpose of this technique is to make the warning ineffective so suspects will continue to speak. The interrogation was simply treated as continuous, giving Seibert little chance to meaningfully invoke her Miranda rights. Accordingly, the judgment of the state supreme court is affirmed.

**When there is a continuous rolling sequential interrogation, the issue is whether Miranda warnings can function properly. You must ask: Can the warnings advise the suspect that there is a real choice about giving a statement? The focus will be on the likely effect of the practice on the person.
	Elstad 
	Seibert

	· First interrogation informal, few questions
· Did not use same questions or exploit first questions
· Different location
· Different officer
	· Only 15-20 minutes between session 1 and 2
· Exploited unwarned statement
· Same place
· Same officer
 


Rule: Physical evidence found as a result of a problematic statement in violation of Miranda is admissible because it does not violate the self-incrimination clause. The statement itself however, is inadmissible
United States v. Patane Police advised the suspect of his right to remain silent, but the suspect then interrupted them and said he knew his rights and police never completed the Miranda warnings. Police asked about the gun and the defendant directed them to the bedroom where they found the gun. 
Holding: The statement is clearly inadmissible as a violation of Miranda, but the physical evidence doesn’t violate the self-incrimination clause because it is not testimonial.
vi. Jailhouse Informants
1. Jailhouse informants are permitted to be listening posts only, once they are more than that, they are deliberately eliciting information in violation of the 6th amendment
2. Note that Henry and Kuhlman seem to be very similar cases with opposite holdings – it is a fine line
3. This is the only place where the 6th amendment gives a defendant greater protection than the 5th
US v. Henry: Henry (defendant) was arrested for robbing a bank and taken to the Norfolk city jail. Federal Bureau of Investigation (FBI) Agents had a paid informant named Nichols inside the jail working on a contingency fee basis. At trial, the informant testified about conversations with Henry about the robbery. The jury was never told that Nichols was a paid FBI informant. Henry was convicted and sentenced to 25 years in prison.
Holding: In this case, the government used a paid informant that Henry believed to be another inmate to engage in conversations about the burglary after Henry’s indictment. Nichols had been working for the FBI on a contingency fee basis for over a year, and the agent should have known that there was a high probability that Nichols might attempt to induce Henry to give incriminating statements. Therefore, the lower court properly imputed Nichols’ conduct to the government. Nichols testified he engaged Henry in conversations about the robbery, and it is irrelevant whether Nichols initiated the conversations. Further, the mental strain of imprisonment may have made Henry more vulnerable to Nichols’ deception. The government purposefully attempted to use a covert informant to elicit incriminating information from Henry outside the presence of counsel and, in so doing, violated Henry’s Sixth Amendment rights.
Rule: The Sixth Amendment does not require suppression of statements made by a prisoner to a covert police informant if the informant only listened passively and did not deliberately elicit those statements.
Kuhlman v. Wilson: Wilson (defendant) and two other men were suspected of robbery and murder. After Wilson’s arraignment, a police informant was placed in Wilson’s cell overlooking the crime scene. The informant was instructed not to ask Wilson any questions and only to listen for the names of the other men involved. After an upsetting visit with his brother, Wilson made incriminating statements. The informant told police. Wilson moved to suppress his statements, but the trial court denied his motion. Wilson was convicted by a jury for common-law murder and possession of a weapon. Wilson was sentenced to 20 years to life imprisonment for murder and 7 years imprisonment for the weapons charge
Holding: tatements made by a prisoner to a police informant who only passively listened and made no effort to elicit or induce those statements are admissible at trial. Henry held that statements made by a prisoner to a paid government informant should have been excluded under the rule set forth in Massiah v. United States, 377 U.S. 201 (1964). Nevertheless, Henry did not address whether statements made to a police informant who listened but did not prompt, ask questions, or in any way attempt to elicit those statements were admissible. The purpose of Massiah was to prevent police from using covert interrogation techniques to circumvent the Sixth Amendment. There must be some deliberate action on the part of police for a violation of the Sixth Amendment to occur. Thus, there was no violation in this case, because police instructed the informant to listen to Wilson but avoid asking questions.

vii. Exceptions to Miranda Rule for Excluding Statements
1. Exceptions when a statement comes in despite a Miranda violation
a. Impeachment: Harris
b. Public Safety: Quarles
c. Booking exception for routine questions (e.g. name, address, etc.)
d. Suspect waived rights under Miranda: Butler & Mosley
Rule: The police may question a suspect without first reading a suspect his Miranda warnings, and the suspect’s statements may be admitted at trial, where the exigency of a situation requires that public safety take precedence over a suspect’s Fifth Amendment privilege.

New York v. Quarles: A woman approached two officers and told them she had just been raped. She provided the police with a detailed description of her attacker, said that he had just entered a supermarket nearby, and that he was carrying a gun. The police arrived at the supermarket and saw Quarles (defendant) inside. Quarles fit the description of the assailant and when he saw the police, he ran to the back of the store. The police gave chase and kept him in sight for all but a few seconds, until he was caught. One officer frisked him and found an empty gun holster. After handcuffing him, the officer asked Quarles where the gun was and Quarles gestured with his head saying “the gun is over there.” The officer found the gun and read Quarles his Miranda warnings. The officers then asked Quarles about his ownership of the gun and where he got it. Quarles answered these questions.
Holding: Where public safety demands it, a suspect in police custody may be questioned without first being read his Miranda warnings. The officers were motivated by concern for public safety when they asked him where the gun was. They knew the gun must be somewhere in the store, they did not know if Quarles had an accomplice who could access the gun, and a customer or employee of the store could come across the gun and accidentally harm themselves or others.
III. CHALLENGING STATEMENTS

	Challenges to Statements

	4th Amendment
	5th Amendment
	6th Amendment
	14th Amendment

	Challenge as FOPT:
4th violation = illegality; evidence obtained afterward is excluded as FOPT
	Challenge as Miranda Violation:
D never read Miranda rights
Improper waiver/lack of waiver
D asserts rights and police don’t respect it
	Challenge as a violation of right to counsel


	Challenge as Due Process Violation:
Statements not voluntary under 14th A (Bustamonte factors, coercion, consider TOC)

	Statement is out for government case in chief

Still ADMISSIBLE for impeachment
	Statement out for government case-in-chief

Still ADMISSIBLE for Impeachment
	Statement out for government case-in-chief

Still ADMISSIBLE for Impeachment
	STATEMENT OUT FOR ALL PURPOSES


IV. IDENTIFICATION

a. Challenging Identification Procedures by Eye Witnesses

i. Challenging the OUT OF COURT ID procedure was problematic and any testimony about the eye witnesses out of court ID of the client should be suppressed
1. 6th Amendment Right to Counsel (Wade, Ash, & Kirby)
a. Was it after formal adversarial proceedings had begun? – if yes, you potentially have a claim
i. Note: 6th amendment is offense specific (See TX v. Cobb)
b. Line Up and Show Up are considered critical stages

i. Photo array is NOT a critical stage (thus no 6th amendment claim because no right to an attorney at photo array.
ii. If 6th Amendment attached, and the ID procedure (line up or show up) was done without an attorney, the out of court ID is inadmissible
	Before Formal Proceedings
	After Formal Proceedings Begin

	No right to counsel
	Right to counsel at Line UP

	No right to counsel at line up, show up, or photo array
	Right to counsel at Show up

	 
	No right to counsel at photo array


Rule: A witness identification of a criminal suspect conducted in the absence of legal representation violates the Sixth Amendment right to the assistance of counsel.

US v. Wade: Wade (defendant) was arrested under suspicion of involvement in a bank robbery. The court appointed an attorney to represent Wade. An FBI agent arranged a lineup to have two bank employees identify the man they remembered from the robbery. The agent did not notify Wade’s attorney prior to conducting the lineup. The bank employees identified Wade as the bank robber. At trial, the bank employees identified Wade when asked if they saw the robber present in the courtroom. Wade’s attorney cross-examined the bank employees and confirmed that they had previously picked Wade out of the lineup. Wade moved the court to enter a judgment of acquittal or strike the courtroom identifications on grounds that the lineup violated his Fifth Amendment privilege against self-incrimination and his Sixth Amendment right to counsel.
Holding: Wade’s conviction may have been decided well before he had the opportunity to present a defense at trial. The lineup clearly constituted a critical stage in the proceedings leading to his conviction and the lineup should not have been conducted without notice to his attorney. The right to counsel might carry less weight under circumstances in which delay would result in prejudice, but the United States makes no argument that any prejudice would have resulted from notice to Wade’s attorney. Justice is not obstructed by observing the right to counsel. To the contrary, the oversight of counsel helps ensure that the prosecution avoids procedures that might disqualify identification evidence. Only through the presence of counsel at the lineup can both the lineup identification and the courtroom identification be effectively challenged. The court needs to determine whether the courtroom identification arose exclusively from the impermissible lineup or whether it arose from circumstances sufficiently distinct from the lineup to remove it from exclusion as the fruit of illegal procedure. 

Rule: Under the Sixth Amendment, police may conduct an identification outside the presence of counsel before a suspect has been formally charged with a crime.

Kirby v. Illinois: Kirby and Bean (defendants) were arrested for robbing Willie Shard. After the arrest, police brought Shard to the station for a show-up identification. Shard identified the defendants as the robbers. Kirby and Bean had not been told that they had a right to an attorney or requested counsel. Kirby and Bean made a pretrial motion to suppress Shard’s testimony.
Rule: Under the Sixth Amendment, police may conduct a post-indictment photo lineup outside the presence of counsel.

United States v. Ash: Charles J. Ash and another man (defendants) were suspected of robbing a bank. Before Ash was formally charged, police conducted a photo lineup. Four witnesses identified Ash, and Ash was indicted. Prior to trial, the prosecutor conducted another photo lineup to find out if the witnesses would be able to identify Ash in court. Only three of the witnesses identified Ash, and none identified Ash’s co-defendant.
Holding: Police may conduct a post-indictment photo identification outside the presence of counsel. Modern criminal investigative techniques warrant the extension of the protections of the Sixth Amendment to critical stages prior to trial. A stage of pretrial investigation will only be considered “critical” if the disadvantage suffered by the defendant cannot be cured by ordinary trial techniques. There is nothing prohibiting the defendant from conducting his own photo lineup. The likelihood for prosecutorial misconduct with respect to photo identifications is no greater than other types of evidence. If the prosecutor’s ethics do not protect the defendant’s rights, any misconduct is reviewable under the Due Process Clause. The Sixth Amendment does not prohibit uncounseled photo lineups.

2. 14th Amendment Due Process: FUNDAMENTAL FAIRNESS (Manson v. Braithwaite, Neil v. Biggers)
a. Must be State Action (Perry)
b. Unduly/unnecessarily Suggestive
i. Suggestive Analysis: how similar is the line up to the initial description rather than to the suspect? Words and presence of officers, etc.
ii. Necessity (Stovall) – does the necessity of the ID  process cancel out the Suggestivity?
iii. Reliable despite Suggestivity?
1. Was the witness’s ID nonetheless reliable under TOTALITY OF THE CIRCUMSTANCES?

a. Witness’s opportunity to view

i. Lighting, distractions, cross-racial ID
b. Witness’s degree of attention
i. Weapon focus, stress, etc.
c. Accuracy of description prior to the ID

d. Witness’s level of certainty when identifying the suspect

e. Length of time between crime and confrontation

i. Memory fades
Rule: Necessity of the circumstances can overcome the Suggestivity of an ID procedure

Stovall v. Denno: Stovall (defendant) was arrested for murdering a man in his home and for stabbing his wife numerous times when she tried to fight back. The woman was in serious condition and could not leave the hospital. The police brought Stovall to the hospital so the woman could identify him as the assailant. He was the only African American in the room and was handcuffed to the police. The woman identified him after he made a statement, at the police’s direction, so she could make a voice identification. At Stovall’s trial, she made an in-court identification as well. Stovall was convicted and sentenced to death. The court of appeals held that the identification in the hospital room was appropriate since the witness could not travel to the jail for a proper lineup. Stovall appealed his conviction, arguing that his right to due process was violated.
Holding: Where a witness cannot travel to make a lineup identification of a suspect, the defendant’s due process rights are not violated if he is the only person presented to the witness for identification and that witness is the only person who could establish his innocence. In this case, it was unclear how long the witness may live and the need for immediate identification was clear.

Rule: Lineup procedures deemed highly suggestive and likely to produce an irreparable misidentification, in light of the totality of the circumstances, violate the Due Process Clause.

Foster v. California: Foster and two other men (defendants) were charged with robbing a Western Union. Police conducted multiple lineups before June 12, 1967. The police conducted a lineup consisting of Foster, who was wearing clothing similar to the robbers, and two much shorter men. The Western Union manager could not positively identify Foster and asked to speak with Foster. Police allowed the manager to meet with Foster in an office. The manager was still uncertain. Later, police conducted another lineup with Foster and four other men. Foster was the only man present in both lineups. At that point the manager claimed to be certain Foster was the robber. The manager testified to all this at trial, and Foster was convicted.
Holding: Assessed in light of all relevant facts and circumstances, lineup procedures found to be highly suggestive and likely to result in irreparable misidentifications violate the Due Process Clause. In the first lineup, Foster wore clothing similar to the robber and was placed next to two much shorter men. Then, police allowed the manager to meet with Foster alone, despite the fact that such singular identifications have been met with general disapproval. When the manager still could not positively identify Foster, police conducted another lineup with Foster and four men not used in the earlier lineup. The identification procedures were so highly suggestive and certain to lead to Foster’s identification as to deny due process.

Rule: A lineup will only be held to violate the Due Process Clause if, on the facts of the case, the procedure was so unfairly suggestive that it made an irreparable misidentification highly likely.

Simmons v. US:  Simmons, Andrews, and Garrett (defendants) were suspected of committing an armed robbery of a savings and loan association. The robbery occurred in the afternoon and lasted about five minutes. One employee rushed after the robbers and saw their getaway car. Based on the car, the police found Simmons and Andrews as suspects and showed the employees pictures. Andrews and Simmons were both in all of them. All 5 employees identified Simmons.
Holding: Although the photo array was clearly suggestive, it was not unnecessarily suggestive because it was a dangerous crime and armed suspects were at large. The public safety concern over-road the Suggestivity concerns.

Rule: Under the Due Process Clause, identification evidence may be admitted even if the procedure was suggestive so long as the identification is reliable.

Neil v. Biggers: Biggers (defendant) was suspected of rape. Although it was dark, the victim claimed to have seen the assailant in the light of her bedroom and later in the light of the full moon. The victim described the rapist’s age, size, skin, and voice. Police conducted numerous photo lineups, but the victim made no identification. Biggers was arrested for an unrelated offense. Police could not find anyone fitting the rapist’s description, so they conducted a show-up identification. Police walked Biggers by the victim and asked Biggers to speak. The victim identified Biggers as the rapist. Biggers was convicted by a jury and sentenced to 20 years in prison.

Holding: The question is whether an identification made after a suggestive lineup is nevertheless reliable. The totality of the circumstances, including the conditions of the identification and the witness’s certainty, must be evaluated in each case. The decision of the district court in this case centered on the advantages of lineup identifications over showup identifications. Nevertheless, the conditions under which the victim observed the rapist, the victim’s certainty, and the fact that the victim made no prior mistaken identifications all suggest that the identification evidence was reliable. In light of all the surrounding facts and circumstances, the likelihood of a mistaken identification was not significant in this case.

Rule: Where a defendant claims that his right to due process of law has been violated because of the manner in which he was forced to confront a witness, the court must look to the reliability of the identification to determine whether it is admissible.

Manson v. Braithwaite: Glover, an undercover narcotics officer, went to an apartment to buy drugs. He knocked on the door of an apartment and a man inside opened it 12 to 18 inches. Glover told the man what he wanted and handed over some money. The man inside closed the door and, when he returned, he handed Glover two bags of drugs. While the door was opened, Glover stood about two feet away from the man inside. The transaction took place during daylight hours so the sun was coming in through windows on the stairwell and windows from inside the apartment. The entire transaction took about five to seven minutes. When Glover left the building, he drove to police headquarters where he gave other officers a detailed description of the man who had sold him the drugs. One of the officers recognized the description as that of Brathwaite (defendant). The officer then found a photo of Brathwaite and put it in Glover’s office for him to look at. Two days later, and when he was alone, Glover looked at the photo and identified the man as the person who had sold him the drugs. Brathwaite was charged with possession and sale of heroin. The photo from which Glover identified Brathwaite was introduced into evidence. Glover testified he had no doubt that the man in the photo was the one who sold him the drugs. Glover also made an in-court identification. The jury found Brathwaite guilty.
Holding: When a defendant makes a due process claim regarding a pre-trial, suggestive and unnecessary witness identification, the identification is not automatically excluded from trial. Instead, a totality of the circumstances approach is used to determine if the identification is reliable. If so, the identification is admissible. The factors to consider when determining reliability were outlined in a previous case, Neil v. Biggers, 409 U.S. 188 (1972). The factors include: (1) the opportunity of the witness to view the defendant, (2) the witness’ degree of attention, (3) the accuracy of the witness’ prior description of the criminal, (4) the witness’ level of certainty with his identification, and (5) the time between the crime and the identification. First, he had plenty of time, and good light, to view Brathwaite in the door way. Second, as a trained police officer working undercover, the officer knew he would need to later identify his seller; therefore, the officer paid careful attention to what Brathwaite looked like. Third, the description the officer gave before identifying Brathwaite was made immediately following the encounter and was detailed and accurate. Fourth, the officer had no doubt that the man in Brathwaite’s photo was the seller. And fifth, only two days passed between the commission of the crime and the officer’s identification. Therefore, the officer’s pre-trial identification is admissible.

ii. Challenging an IN-COURT IDENTIFICATION now that the out of court ID has been suppressed - what about when the witness takes the stand and wants to ID client in court in front of a jury?
1. You should always argue that the in-court ID is a product of (tainted by) the problematic out of court ID procedure
2. Wade Test: is the in-court id fruit of the out of court ID – if so it is out – or does the in-court ID have an independent source (i.e. the in-court ID is not the fruit of the problematic ID procedure)
a. What does the court mean by independent source?

i. Original opportunity to view the suspect at the time of the offense
ii. Or prior knowledge of the suspect from the neighborhood
b. Wade Factors:
i. Witness’s PRIOR OPPORTUNITY to view the suspect/original criminal act
ii. ID by picture of the D prior to the line-up/problematic ID procedure

iii. Lapse of Time between alleged observation and ID procedure

iv. Witness’s failure to ID the D on a previous occasion

v. Any ID of another person prior to the line up

vi. Discrepancies between any pre-ID procedure description and D’s actual appearance

c. Note some overlap between the reliability Due Process analysis for out of court statements 
d. Consider issues about memory and how the original memory of the event is replaced with the image of the person’s face who was identified (relation to level of certainty and the inability of a witness to provide an in-court ID that is independent of the tainted out of court ID procedure)
3. Prosecution has burden by CLEAR AND CONVINCING EVIDENCE

a. Note not preponderance of the evidence which is standard for evidentiary findings in prelim motions to suppress
	Out of Court Procedure (3 constitutional challenges)
	In-Court ID: Fruit of out of court proceeding

	· Is testimony about the out of court proceeding allowed in court?
· 4th amendment: FOPT of 4th violation
· 6th Amendment: Wade, Ash, Kirby
· 14th Amendment: M v. B, Biggers, Foster, Simmons, Stovall
	· Wade governs regardless of type of violation out of court - sets the standard for in-court analysis to determine whether out of court procedure is a constitutional violation (any of the three possible challenges)
· Wade addresses whether original ID is problematic due to 6th amendment or 14th amendment
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