INTRODUCTION
I. Crim Pro & the Constitution

A. 4th Amendment

1. Prohibits unreasonable searches and seizures

2. Warrant Requirement (based on PC describing place, things, persons search/seized)

B. 5th Amendment

1. Prohibits compelling person to be witness against himself (compelling statements)
2. Prohibits Double Jeopardy

3. Right to DP of law and grand jury
C. 6th Amendment

1. Right to effective assistance of counsel
2. Right to impartial jury
D. 8th Amendment

1. Prohibits C&U punishment and excessive bail
E. 14th Amendment

1. Voluntary requirement
2. Right to DP of law and fundamental fairness
3. Incorporates BoR against States. Except: grand jury, jury in civil, & excessive fines.
II. Retroactivity of Supreme Court Cases

A. When a decision narrows the government’s power (i.e., the decision puts behavior beyond the reach of criminal law).

B. “Watershed” rule of procedure (fundamental fairness) (ex: Gideon v. Wainwright).
III. The Process

A. CRIME & PRE-ARREST INVESTIGATION 
1. Raises 4th Amend Issues ( right to be free from unreasonable search/seizure.

a. SEARCH if (1) subjective expectation of privacy and (2) reasonable expectation of privacy that society can agree with.

b. SEIZURE if reasonable person would not feel free to leave/end encounter (includes traffic stops and Terry Stops).

c. Need warrant or exception to warrant requirement.

2. Raises 5th Amend Issues ( Miranda (custody + interrogation) & incrim. stmts

B. ARREST
1. Analyze whether arrest has taken place (cuffs, taken back to station house?)

2. 4th Amend Issues (unreasonable seizure) ( Warrant or PC (+ Gerstein Review)

3. Search Incident to Arrest ( generally, @ home, in car. 
C. COMPLAINT, FIRST APPEARANCE, PRELIM HRG/GRAND JURY, ARRAIGNMENT
1. 6th Amend right to counsel attaches b/c formal proceedings have begun (Montejo) + appointed if can’t afford one + possibility of jail time?

2. Right to counsel at critical stages – trial, jail cell mate informants, & lineups/showups

D. PLEA BARGAINING

1. Voluntary, knowing + intelligent (nature of crime/all elements)
E. PRE-TRIAL MOTIONS & DISCOVERY
1. ER & Fruit of Poison Tree via Motions to Suppress what flows from primary illegality
2. Standing – personal 4th Amend rights must be invaded to raise Exclusionary Rule.

3. Brady evidence – hands of government, suppressed, material.

F. TRIAL, SENTENCING, APPEALS, COLLATERAL CHALLENGES (HC Petitions)
1. Right to trial (>6 months); 

2. Right to counsel (any risk of jail time & appeals); IAC claims.

3. Sentencing must be proportional (gravity of offense, sentences in this & other jx)
4TH AMEND: SEARCH & SEIZURE

I. GENERAL 4TH AMEND INFO
A. RULE:  Searches and seizures require a warrant supported by PC (presumptively reasonable) or a warrant requirement, otherwise they are unconstitutional.

1. Only applies to state action or action by someone at the behest of gov’t.

2. Only applies to searches/seizures inside the United States. 

B. ANALYSIS
1. Was it a 4th Amend Search or Seizure?

a. STATE ACTION 
b. SEARCH: 
· ( exhibited subjective expectation of privacy?

· Expectation of privacy is one that society is willing to accept as reasonable?

· Knowingly exposed to public vs. privacy of the home. 

· NO Search:  open fields, aerial surveillance in legal airspace, dog sniffing, beepers on public areas, trash on curtilage (abandoned), beeper on curtilage/unprotected driveway.  
· YES Search:  technology where the eye cannot go; thermal imaging, beeper inside home.

c. SEIZURE: 
· In light of all the circumstances, would a reasonable person feel free to leave (to end the encounter on bus situations; physically restrained in chase situations)
· Threatening presence of officers

· Weapon display

· Physical touching

· Indication that compliance with request is an order (language/tone)

d. If yes, then 4th Amend protections follow: 

·  Need warrant supported by PC
· Arrest requires warrant or PC + Gerstein review 
e. If no, then police can do whatever they want without a warrant (ex: open fields)

2. Was there a valid WARRANT?

a. Search/seizure w/out warrant = presumptively unreasonable.

b. Search/seizure with warrant = presumptively reasonable

· Determined by detached/neutral mag judge.

· Specifically sets out place/person/items to be searched/seized.

· Based on PROBABLE CAUSE - TOC test (whether fair probability that contraband/evidence will be found).
3. Was warrant EXECUTED properly?

a. K&A for home? 

b. Stayed reasonably w/in scope of warrant?  Area/items described in warrant, SIA (grab area), plain view, protective sweep (maybe).

c. Good faith belief if executing warrant unsupported by probable cause?

4. Was there a valid EXCEPTION to the warrant requirement? (if no warrant)
a. Mnemonic:  PETA Consented Crazy Pet Silencing Provision

b. Justifications:  officer safety and prevent destruction of evidence. 

5. What REMEDY follows if violation?
a. STANDING to bring Exclusionary Rule challenge (personal 4th Amend rights violated)
b. Evidence is FRUIT of poison tree? (Flows from the primary illegality/constitutional violation) 

· Attenuation (taint dissipated), independent source, inevitable discovery.
II. SEARCH

A. WHAT IS A 4TH AMEND SEARCH?

1. Two-Prong Test (Katz, Harlan concurrence):

a. Person searched exhibited a subjective expectation of privacy (steps taken).
b. That expectation of privacy is a reasonable expectation of privacy that society wants to and ought to protect from gov’t intrusion without a warrant.

2. Rationale:  
a. What is knowingly exposed to the public, even in his home or office, is NOT the subject of 4th Amend protection b/c there is no reasonable expectation of privacy. But what he seeks to preserve as private, even in areas accessible to the public may be constitutionally protected. (Katz).

3. Cases:
a. Olmstead (old) – must be a physical intrusion to have a “search.” HELD:  Eavesdropping is not a “search” because no physical trespass

b. Katz – is placing device outside of phone booth to eavesdrop a 4th Amend search/seizure even without physical intrusion? Is the phone booth a constitutionally protected place?  HELD: ( had subjective (closed booth door) & reasonable expectation of privacy in his private conversations in telephone booth, therefore warrantless search violated his rights.
c. White – police informant tape-recorded conversations with ( but now informant is dead; can the recording evidence be used against (? HELD: No reasonable expectation of privacy in words spoken to confidential informant. No reasonable expectation of privacy b/c you assume the risk when you expose info to others 

d. Ex:

· X & Y talking and Y tells police or Y is police ( not a search

· X & Y talking and bugged by Y (White) ( not a search

· X & Y talking and bugged but neither party knows ( search
B. SETTLED AREAS RE: Technical 4th Amend “Search”

1. Open Fields – Not a Search

a. Rationale:  No legitimate expectation of privacy in open fields b/c knowingly exposed to the public (Oliver)
· Oliver – tip about marijuana at (’s farm so went to farm to investigate.  Drove past (’s house to locked gate w/ “No Trespassing” sign.  PO walked around gate and along road and found field of marijuana about 1 mile from (’s house. HELD:  No reasonable expectation of privacy in open fields; government intrusion of an “open field” is not a 4th Amend “search”. 
b. Open Field vs. Curtilage

· Curtilage = area that is intimately tied to the home itself that it should be placed under the home’s “umbrella” of protection (Dunn Factors)

· (1) Proximity of the area to the home

· (2) Whether the area is w/in enclosure surrounding the home

· (3) The nature and uses to which the area is put (public conduct/grow crops vs. similar conduct inside home).

· (4) Steps taken to protect the area from observation by passersby (fences, walls, signs?)

· U.S. V. Dunn – (’s ranch encircled by fence and contained several interior barbed wire fences.  Without a warrant, officers crossed the perimeter fence, barbed wire fences, and wooden fence in front of the barn.  Did not enter the barn but stopped at locked gate and shined flashlight inside and observed a drug lab. Then got warrant to search barn and seized evidence.  HELD:  area near the barn is not w/in curtilage of the house.  

· Barn was far from fence around the house/ranch; the barn did not lie w/in fence surrounding the house; not used as part of (’s home; fences used to corral livestock, not to ensure privacy.

· Pineda-Moreno (9th Cir.) – Govt came on (’s property and attached beeper onto (’s car.  9th Cir. says driveway IS curtilage BUT that ( had no reasonable expectation of privacy in his driveway b/c he did not take steps to exclude passerbys from his driveway (no fence etc.) so he can’t claim reasonable expectation of privacy in it. HELD: No 4th Amend search here.  

2. Aerial Searches (not a search so far)
a. When in navigable airspace and police and anyone else can legally be there, no reasonable expectation of privacy b/c knowingly exposed to the public.
· CA v. Ciralo (1,000 ft w/ airplane) – NO SEARCH. Hints that perhaps a search if there is some physical intrusion (undue noise, wind, dust, threat of injury).

· FL v. Riley (400 feet w/ helicopter) – NO SEARCH

3. Trash  
a. No reasonable expectation of privacy in garbage left outside the curtilage of a home for trash removal (abandoned and knowingly exposed to the public).

· CA v. Greenwood – trash left at curb; trash guy picked it up then handed over to the police; based on evid from trash and tip had PC to support a warrant to search home and found evid. Challenged legality of evidence as fruit of poisonous tree (originating from govt taking his trash) but it was NOT a search b/c no reasonable expectation of privacy in your trash.

4. Technology 
a. Technology that does NOT enhance senses – technology that reveals information that someone otherwise knowingly reveals to the public is NOT a search 
· Knotts (beeper on public roads) – NO search; police put beeper in container of chloroform that monitored (’s movement on public roads; beeper indicated where the container was; ( left container resting outside home; police obtained warrant for search of home b/c probable cause to believe drugs in the home.  Use of beeper did not constitute “search” – using public highways where you give up privacy b/c people can see you.

· Smith v. MD (pen register/tracer) – NO SEARCH; moved to suppress evidence derived from pen register on ground that gov’t failed to secure warrant prior to its installation; pen register allowed access to numbers he dialed.  Knowingly gave (exposed) his number to 3rd party (phone co.) thus exposing it to the public and therefore no expectation of privacy and no search.  Technology was limited – didn’t reveal intimate details like conversations, only the numbers dialed. 

· US v. Forrester (Emails) – looking at email addresses is not a “search” (Smith v. MD rationale); same with bank records and addresses to post offices.
· U.S. v. Place (dog sniffs) – dog sniff at airport was NO SEARCH; only capable of detecting contraband (not noncontraband items) and no reasonable expectation of privacy for contraband items.

· U.S. v. Caballes (dog sniffs) – dog sniff of car during traffic stop w/out any particular reason for the sniff was NO SEARCH; manner info obtained is not intrusive & limited (dog limited in capability to sniff out only illegal contraband). 
b. Technology Enhancing Senses – if using tech. that goes into an area that is not exposed to the public (like home), then it is a search.
· Karo (beeper in home) – YES search; feds put beeper in container of ether and monitored (’s movement on public road but also monitored his movement within his house; the info obtained was no longer public info. Cannot use beeper where the eye cannot take you.

· Kyllo (thermal imaging) – YES Search b/c using more than the naked eye (where the eye cannot take you); device detected intimate details within the home (gov’t intrusion into the home); sense-enhancing machinery giving info re interior of the home and technology is not in general public use (e.g., binoculars).  Remanded to lower court to determine if w/out evidence from unlawful search, there was enough evidence to support PC for the warrant.

5. Physical Intrusions (Luggage On Buses)
a. Bond v. U.S. – YES Search.  Border patrol official boarded bus to check immigration status of passengers; squeezed their parcels in the overhead luggage rack and felt a “brick-like” object in one of them; got consent to search and found drugs.  Issue was whether a “search” occurs when officer manipulates a bus passenger’s personal luggage to determine its contents.  HELD:  The physical manipulation of the passenger’s carry-on bag constituted a “search”

b. Rationale:  physically invasive inspection is more intrusive than purely visual inspection (i.e., aerial surveillance cases).  Might expect other passengers to handle his bags, but not feel/manipulate it in an exploratory manner.

III. SEIZURE
A. WHAT IS A 4TH AMEND SEIZURE?
1. Rule: In view of all the circumstances, a reasonable person would not feel free to leave (their liberty is restrained)
a. Free to Leave Factors:
· Multiple officers – dress, uniform, blocking way
· Show of force – display of weapon by officer(s)
· Physical touching – holding onto arm, handcuffing
· Tone of voice – indication that compliance with request is actually an order, language, request vs. demanding you to stay.
· Location – small locked room vs. open area. 
b. Arrest = Seizure
· Length of time – 90 min too long for a Terry Stop
· Show of force – guns drawn, handcuffs
· Movement – bring to back of patrol car, brought to station
· Miranda warnings – signifies in custody.
c. Mendenhall:  ( gets of airplane and exhibits characteristics of drug carrier (last off plane, looked nervous, no luggage); police stop her (Terry Stop supported by RAS) and asked to search her purse, took her to DEA office, searched her inside office, then arrested ( after found drugs on her body.  ( consented to search of purse, going to office and strip search, therefore, no “seizure” until the point she was arrested. 
B. SETTLED AREAS RE: SEIZURES
1. Buses – would a reasonable person feel free to end the encounter and go about his business?
· FL v. Bostick – Bus sweep in FL.  2 officers boarded bus and asked for permission to search bags.  
· Drayton – 3 police officers board bus and ask for permission to look at belongings.  One officer stands in front of bus but doesn’t block aisle and two walked down aisle and approached (. ( passenger voluntarily consented to search of (’s body and groin area (by raising his arms). HELD: nothing coercive about encounter, no application of force, no intimidating movement, not blocking aisles, NO SEIZURE.
2. Police Chases – seizure when the suspect is physically restrained (i.e., submits to the assertion of authority).
· Evid procured before the seizure is abandoned and not fruit of the seizure.
· CA v. Hodari D – police drove up and observed suspects around car; upon approach, suspects fled. PO pursued Hodari and before he’s tackled he throws rock cocaine out of his hand.  The evidence of rock cocaine was NOT the fruit of an illegal seizure because it was parted with BEFORE he was “seized” (point when he was tackled).
3. Consent – No seizure if voluntarily consented (Mendenhall, Drayton)
· Arguments against “consent”:
· Consent invalid b/c involuntary 
· Search exceeded scope of consent.
· Consent = fruit of illegal stop (no RAS)
· Consent = fruit of illegal arrest (at earlier time there was arrest w/out PC).
	Consensual Encounter
	Terry Stop
	Arrest

	Not a seizure (free to leave)
	Yes, Seizure
	Yes, Seizure

	No suspicion, but need valid consent (14A standard)

Can search if consented to
	Need reasonable articulable suspicion (RAS)

Can search if RAS armed/dangerous
	Need probable cause (or warrant based on PC)

Can do SIA (person, container on person, grab zone, maybe car).


IV. STANDING TO CHALLENGE ILLEGAL SEARCH/SEIZURE 

A. RULE: Your personal 4th Amend rights must have been violated to have standing to challenge a search or seizure as one that is unconstitutional.
1. Maryland v. Pringle – ( was front seat passenger; argues that his arrest (seizure) was invalid b/c there was no PC to arrest him and that the confession obtained thereafter was the fruit of his unlawful arrest (the poison tree).  HELD:  his arrest was valid because PO had probable cause to believe he was guilty of “constructive possession” (if he knew gun was there and had desire to exercise control over it).   But ( did not have standing to challenge illegal search b/c not his car being searched (no REP).
2. Brendlin (2007) – Traffic Stops = Seizure.  Therefore, passengers riding in a car that is stopped are “seized” under the 4th Amend.  Passengers have standing to challenge the initial stop (seizure) as one without warrant or probable cause and to challenge the resulting search (fruit). 
3. SIDE NOTE:  if traffic stop is proper, then cop still allowed to order driver and passengers out of car.  May also do sweep of car if cause to believe. 
V. PROBABLE CAUSE REQUIREMENTS
A. What Is Probable Cause 

1. PC exists if “the facts and circumstances within the officer’s own knowledge and of which they have reasonable trustworthy information are sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.” (Brinegar definition).

2. Quantum of Proof = 

· Probable cause = 30-50% certain

· More than mere suspicion (10%)

· Less than proof beyond a reasonable doubt (95%)

B. When Is Probable Cause Required
1. TO GET SEARCH WARRANT:

a. PC to believe there are fruits, evidence, or instrumentalities of a crime AND

b. PC to believe they are in a certain place.

2. TO ARREST (with or without a warrant (in public + Gerstein review))

a. PC to believe crime has been committed AND

b. PC to believe that the ( is the one who committed the crime (probable cause must be particularized)

C. Probable Cause and Informants:

1. ISSUE:  Can the police rely on confidential informants as a basis for probable cause for a search, arrest, or warrant?
2. TEST:

a. Aguilar-Spinelli Test (Old)

· (1) The informant is reliable as a general matter (not lying/propensity to lie, no dishonest mistake in past).

· (2) The informant is reliable in this case (not mistaken, no honest mistake, have personal knowledge of intimate details? What are they basing their info on? Independent police investigation corroborates informant’s info such that informant is likely to be reliable in this case)

b. Gates Test (NEW) – TOC standard as opposed to a 2-prong test

· Under totality of the circumstances, determine whether the informant is reliable.

· Use 2-prong test above, but as a standard; deficiency in one can be made up for by the other.
3. CASES:

a. IL v. Gates (1983) – PO got anonymous tip re (’s drug selling activity.  Informant’s letter explained in detail what the (’s M.O. was, including detailed travel plans.  PO watched ( and corroborated some of the things in informant’s letter.  Went to judge with PO affidavit and informant letter. Judge issued warrant.  Under old test, warrant was not based on PC.  But new test is TOC standard; remanded.
VI. WARRANT REQUIREMENT

A. Warrant Requirement

1. Valid Warrant

a. Signed affidavit showing evidence to support Probable Cause to search/seize.

b. Neutral magistrate judge determines whether probable cause exists.

c. Mag Judge issues the warrant that is tailored (Particularity) to what they are looking for (tailored to what they have probable cause for).
d. Executed reasonably.
2. Warrant Invalid if:

a. Not supported by probable cause 

b. Warrant’s probable cause is based on an illegal search.

c. Not specific about who/what/where being seized/searched.

3. CASES:

a. Watson – don’t need a warrant to arrest in public based on probable cause.  Here warrantless arrest was OK b/c based on probable cause; the search of (’s car was valid based on the consent that followed. 

b. McLaughlin v. Riverside: Court said ( arrested w/out warrant, must have a judicial determination of whether his arrest met probable cause standard within 48 hours of his arrest (different times and standards for “review in other jx). Check to ensure probable cause. 

c. Gerstein:  if arrest WITHOUT a warrant, then must review of complaint and affidavit to determine whether there is probable cause supporting the initial charges against (. 

d. Payton – struck down a NY statute that authorized warrantless entries into private HOMES for purpose of making felony arrests.  Need warrant to arrest in HOME (unless you get into home based on exception, and then have PC to arrest).  
B. Executing Search/Seizure Warrants

1. KNOCK & ANNOUNCE Requirement

a. RULE:  police must knock and announce UNLESS they have a reasonable suspicion to believe that doing so would 
· (1) Pose a danger to the officers or 
· (2) Would lead to the destruction of evidence.

b. Rationale:

· Pro K&A: decrease fear of occupants, decrease danger to police officer (ppl may shoot); prevent destruction of property.

· Con K&A:  people might destroy evidence, suspects might escape, safety of officer.

c. Remedy:

· If police violate the knock & announce rule, the exclusionary rule will not apply (Hudson v. Michigan).
· Can use K&A violation to supplement argument that execution, as a whole, was unreasonable. 
d. Cases:

· Wilson v. AK (1995) – ( suspected of drug crimes. Police got warrant to enter and search home.  Police arrived and home was unlocked.  Police entered THEN announced their presence (no knock and announce before entry).  HELD: absent exigent circumstances, police must knock and announce their presence before entering a residence to execute search warrant.

· Richards v. Wisconsin (1997) – wants to use per se rule that police never have to K&A when it deals with felony drug dealing.  HELD: court rejected and said K&A requirement determined on case by case basis; 4th Amend does not permit blanket exception to K&A requirement for entire category of criminal activity.  Based on facts here, K&A was not required b/c reasonable not to K&A given the circumstances.

2. INNOCENTS
a. RULE: people present while search warrant being executed can be detained. 

b. Rationale:  
· Prevent flight if evidence found

· Officer safety 
· Facilitate orderly completion of search
c. Scope:

· “Reasonable” detainment of persons at dwelling depends on length and circumstances of detention – what do police need to do to get situation in control.

d. Cases
· Michigan v. Summers – can detain others in home when warrant being executed.

· Ybarra v. IL – can search others if have PC as to the others. 

· Muehler v. Mena – PO got warrant to search house in course of investigating gang drive-by shooting.  Mena was one of 4 people present at time of search.  They were all detained, handcuffed, kept in garage for 2-3 hours and then questioned about their immigration statuses (b/c gang was known to have illegal immigrants).  Mena argues (1) illegal seizure by handcuffing her and (2) illegal questioning under 4th Amend.  HELD: no illegal seizure; 2-3 hours in handcuffs was still a “minimal intrusion” and reasonable given the circumstances (gang violence etc.) and questioning was allowed under 4th Amend (mere police questioning is not a “seizure”)

NOTE: if questioning led to evidence that she was illegal alien (statement) and the detainment was illegal seizure, then evidence from questioning could be fruit of illegal seizure.

· LA County v. Rettele – Police obtained warrant to search 3 homes to find suspects of identity theft and fraud (by African Americans).  Petitioners (who were white) bought the first home searched 3 months prior.  Police executed search warrant, ordered son to lie face down and ordered couple out of bed naked.  HELD: warrant was valid and the search was reasonable (persons in home while executing search warrant may be detained).  Not unknown that people of different races might still live together. Reasonable to not allow the dwellers to remain unclothed b/c sheets could conceal weapon.  2 minutes being detained naked was reasonable seizure.

3. VALID WARRANT BUT WRONG LOCATION
a. RULE: If mistake is made in good faith execution of a valid warrant, the search is still permissible so long as the police action is reasonable. 

b. Maryland v. Garrison – police executed warrant to search an apartment, but in executing the warrant, they searched the wrong apartment (warrant specified apartment on floor, but there were 2 apts on that floor).  The search of the wrong apartment revealed illegal contraband and charged dweller w/ crime.   Warrant was valid despite not specifying which of the two apartments to search b/c it was based on facts that were given; and search was reasonable b/c limited the search once they realized they were in the wrong place. 

VII. EXCEPTIONS TO WARRANT REQUIREMENT 
General rule is that warrantless searches/seizures are presumptively unreasonable under 4A.  

Main justification for the exceptions to this general rule: (1) safety of officers and (2) prevent destruction of evidence.
A. Hot Pursuit 

1. Requirements: Probable Cause + Police Chase/Fleeing Felon. 

2. Rationale: 
a. Suspect is aware that you are chasing them

b. Warrantless search/seizure to prevent danger and to prevent destruction of evidence.

3. Scope of search – can get into house; search can be as broad as reasonably necessary to prevent the dangers that the suspect at large in the house may resist or escape. 

· SPACIAL LIMIT:  can only look in places where it is reasonable to find the person and/or weapon. 

· TIME LIMIT:  search ends the moment you have the suspect (while looking for suspect, you can get evidence that you seize during hot pursuit).  
· Check for other theories that kick in (protective sweep, SIA, plain view, consent).

4. Warden v. Hayden (1967) – suspect robbed cab with gun just minutes before; police enter house w/out warrant and searched whole house for suspect and gun (also found clothes in washing machine).  HELD: warrantless entry into the home justified by hot pursuit; the evidence found contemporaneous w/ apprehension of suspect so it also comes in.  NOTE: Scope of search more expansive (whole house)/beyond seizure of suspect.  

B. Exigent Circumstances

1. Requirement:  PC to believe there is real, immediate, imminent, or remaining exigency. 

· Depends on gravity of the offense (if it involves violence or threats, more likely to be exigent)

· Minor offense (no jail time) doesn’t justify warrantless search (ex: waiting to get warrant would cause intoxication to end and can’t breathalize). 

· Any real, immediate/serous consequence if postpone action to get a warrant?

· Protection of others (hear a gun shot?)

2. Scope of Search/Seizure:
· Reasonable action and reasonable entry justified in objective TOC 
· Once emergency is over, police right to be there ENDS (unless consent)
3. Cases:
a. Mincey v. AZ (1978) – lots of people, including cops, died in big drug deal. Narc agents ran in house to aid people.  Later, homocide shows up to help secure injured and begin search (stayed for 4 days and got evidence).  HELD: court rejected exception to warrant requirement for search of murder scene (no more exigent circumstance).

b. Welsh v. WI – pursuing guy who was possibly drunk driving (a noncriminal offense in that jx at the time); police wanted to breathalize ( at that time or else risk losing evidence.  Found ( in his bedroom but ( refused test.  DUI case is NOT an exigency (back then maybe not, but maybe today it could be considered a violent/threatening offense and therefore exigent?)

c. Brigham City Utah v. Stuart – cops passed by home and heard cry for help and saw 4 men holding 1 guy. Held: search w/out a warrant was reasonable b/c they were rendering emergency assistance to an injured occupant or to protect an occupant from imminent injury.

C. Cars (Automobile Exception) & Traffic Stops
Getting to Search of Car:  

1) Auto Exception, 2) SIA in car, 3) Traffic stop then RS for frisk, 4) Consent, 5) Inventory.

1. TRAFFIC STOPS
a. Requirement: actual violation of traffic law 

· Objective standard.

· Subjective intent of police is irrelevant.  Pre-textual stops are valid. 

· Whren – racial profiling was ok b/c had reason to stop car (ex: going 56 in 55)

b. Scope of Search/seizure:

· Can order out driver and passengers for brief period.  (Mimms & Wilson)

· Can have narc dog sniff car despite no particularized suspicion of drugs.

· IL v. Caballes – narc dog sniffed car pursuant to traffic stop and found drug residue.  No reasonable expectation of privacy in illegal contraband. 

c. Expanding Scope of Search/Seizure @ Traffic Stop:

· Probable Cause Develops – automobile exception kicks in.
· Plain view/smell – can justify further search of car. 
· Consent – Can always ask for permission to search the car; do not need to inform ( of right to refuse.
· Robinette –Held that a person lawfully stopped by the police, but free to leave, does not need to be informed by the police of his/her ability to leave. 
· Frisk of car – If suspect acts in a way to give concern for officer safety, then ok to do a protective sweep of the car.
· Michigan v. Long – once out of car, driver made threatening gesture as if to get weapon from car. PO can do car sweep to ensure no weapons. 
2. AUTOMOBILE EXCEPTION
a. Requirements:  Probable Cause that fruits, evidence, or instrumentalities of a crime are or are in the car or container in car.

b. Rationales:

· Mobility of the car (even if on blocks or no engines? Argue both ways; but if purpose is to deter police misconduct and they can’t tell there is no engine?)

· Less expectation of privacy than homes

· Roads & cars are heavily regulated by the gov’t, so no expectation of privacy.

· Prevent evidence and suspect leaving jx

c. Scope:
· Pre-Acevedo:

· If PC only as to the container in car, then need a warrant to get into container

· If PC to search the car, can also search containers in the car

· Post-Acevedo:

· If PC to search car, can search entire car + containers therein.
· If PC to search container in car, can search entire car.

· Can search entire car (passenger compartment, trunk, & passenger’s property in the car (Wyoming v. Houghton)).
d. Cases

· Carroll – if police have PC that a vehicle contains that which by the law is subject to seizure and destruction (evidence of crime/contraband), then a warrantless search/seizure is valid.

· CA v. Acevedo (1991) – police knew Fed Ex package w/ drugs being sent to specific address and watched a man pick up the package and take it home; then ( came and left the home with a brown paper bag and put in his trunk and left.  Police have PC that he has contraband in the bag/trunk. Stopped (, searched, and found drugs.  Search valid b/c PC to believe drugs in container/car (doesn’t matter b/c PC as to either means get to search both).
· Chadwick – if there is probable cause to search a vehicle, then the probable cause also extends to the containers within it. 

· Carney – police searched mobile home owned by ( b/c they had PC to believe he was selling marijuana for sex in there (instrument of a crime + contraband inside).  HELD: warrantless search of mobile home OK b/c PC attached & the mobile home was readily mobile, could’ve been easily moved beyond the reach of police, and was licensed to operate on streets. 

· Coolidge – if car is connected to search of a HOUSE (PC attached to the home), then it must be specified in a warrant to justify search of the car. 

e. Inventory Cases:  Cars impounded at station can be searched (department regulations and their own safety).

· Chambers – search of car that was taken to police station impound lot (and not movable) falls under the automobile exception.
· Lafayette – inventory search allowed of a car that is impounded. 

D. Search Incident to Lawful Arrest (SIA)
	SIA Generally
	SIA @ Home
	SIA in Car

	Need PC or arrest warrant.

Can search person and containers on person.
	Need arrest warrant OR PC to arrest + exception to get into home.

Can search person, contain-ers on person, & grab area
	Warrant or PC to arrest

Search passenger compartment (no trunk) only if 1) ( unsecured and in reach OR 2) reason to be-lieve evidence of crime is in car. 


1. Requirements:  Lawful Arrest 

a. Public & Car = Warrant or PC to believe crime is/is about to be committed by ( .
b. Home = Warrant or Exception (hot pursuit/exigency) + PC

2. Rationale:  
a. Officer safety

b. Destruction of evidence.
c. Reduced expectation of privacy if arrested & increased law enforcement needs.
3. Scope of Search:

a. ALWAYS:  (’s person + containers on ( 

b. IN HOME:  “Grab area” in home

· Area around the ( (“reachable zone”)

· Pockets, purses, open drawers and cabinets and containers therein

· Grab zone where the ( WAS at the time of arrest even after ( handcuffed.
· Grab zone where ( is MOVED to after arrested.

· NOTE: can do protective sweep if reason to believe accomplices/dangers.

c. IN CAR:  passenger compartment of car if:

· 1) Arrestee is unsecured and w/in reach of car OR

· 2) There is reason to believe there is evidence of the crime underlying the arrest in the car (AZ v. Gant).

· Reason to believe = < PC

· Passenger compartment = under seat, glove compartment, but NOT trunk.

4. Cases (SIA generally):

a. Robinson – car arrest for driving with expired license; conducted full search of ( and found heroine (note: for the crime charged, only need the expired license). HELD: SIA was reasonable even if there was no reason to believe that ( had a weapon; SIA applies to arrest even though the rationale under Chimel does not (i.e., officer safety and preservation of evidence). 

b. Knowles v. Iowa – person issued a traffic citation (not an arrest); search was unconstitutional (no warrant, and no SIA exception) because there was no arrest. Under Mimms can only remove him from the car for a short detention period. 
5. Cases (SIA In HOME):

a. Chimel – police arrested suspect at home via arrest warrant; they asked if they could search and he denied; they searched entire house regardless.  Search was too broad and therefore unreasonable because they searched areas outside his “immediate control” aka grab area. 

b. Maryland v. Buie – Executing arrest warrant, arrest ( who just came out from basement, went to basement to check if someone else there, saw evidence and seized. HELD: if reasonable belief based on articulable facts that the area harbors individual(s) posing danger, then police can do a protective sweep of home to ensure that they have all suspects and dangers contained.  If they find anything during protective sweep that falls under plain view doctrine, it is valid. 

6. Cases (SIA in CAR):

a. Belton – one police officer pulled over car of 4 guys for speeding; smelled marijuana and asked 4 men to step out and had them stand separated on side of road. Searched car and found (’s jacket in passenger compartment with cocaine in zipper pocket.  HELD: jacket was within area of (’s immediate control and therefore search was OK per SIA.  Basically created a per se rule that you can search passenger compartment and any containers therein.  

b. Thorton v. US (2004) – Belton rule applies to “recent occupants” of cars; can search passenger compartment of car where arrestee was a recent occupant.  NOTE: once arrested, you don’t have the same expectation of privacy. 

c. AZ v. Gant – police got anonymous tip re ( and drugs; conducted record search of ( and found out his license was suspended; saw ( driving up and arrested him for driving w/out license. ( was arrested, handcuffed, and locked in backseat of patrol car.  Cops searched car and found drugs in jacket in backseat.  HELD:  search invalid b/c ( was secured and no reason to believe that evidence of the crime was in the car.  DIFFT FACTS FROM BELTON:  4 cops instead of 1, 1 ( instead of 4, handcuffed & in patrol car, driving w/out license (vs. drugs).
E. Plain View Doctrine
1. Requirements: 
a. Officer is lawfully in the place where he is.

b. Object announces itself as illegal contraband/instrumentality of crime. 
2. Scope of Seizure
a. Whatever in plain view 

b. Requires no further search to determine whether objects can be seized (do not have to move or call in).

3. Corollaries:

a. Plain smell – if smell something associated with contraband, PO can search further.

b. Plain feel – if plainly feel something associated with contraband, can seize; but cannot manipulate the object to determine whether it is contraband.
4. Cases:
a. Horton – officers got warrant to search for proceeds of armed robbery (rings), but also saw and seized guns and clothing that were in plain view. Found these items before they found the rings.  Even though not listed on warrant, officers knew in advance that they wanted to find these things.  HELD: even though not in search warrant, allowed to seize b/c they were were rightfully there per warrant and objects in plain view; inadvertence is NOT requirement for plain view exception.

b. Hicks – while executing search warrant, officer lifted stereo equipment to find serial nos. and call in to check if it is stolen property (stereo equipment was not within scope of the warrant). HELD: because it was not apparent that the item was contraband, the officers needed probable cause for their search of the property. 

F. Consent

1. Requirements: Voluntary + Knowing 
a. Determining Voluntary:  Consider TOC

· Police coercion/confrontation/intimidation/application of force?

· Overwhelming show of authority

· Brandishing of weapons

· Blocking exits

· Threats

· Command vs. request (authoritative tone of voice?)

· Vulnerable subjective state of the person who consents (age, education level, intelligence).

b. Determining Knowing:  

· Do not have to show that gov’t told them they had a choice to say no.

· BUT if into “custodial” zone, then 5th Amend might kick in and have to advise of rights.
c. NOTE: Consent (Refusal) of Others
· If someone with authority refuses to consent to search, then it prevails. A physically present inhabitant’s express refusal of consent to a police search is dispositive as to him, regardless of the consent of fellow occupants.

2. Scope of Search/Seizure:

a. Whatever is consented to and NOT limited by someone else with authority.

b. Suspect can always revoke consent or limit scope of consent.

3. Cases:

a. Bustamonte – police pulled over men in car b/c their headlights were out (valid traffic stop).  Asked if he could search the car (request) and they said ok (consent).  Police found 3 stolen checks under the rear seat (evidence).  No poison tree b/c warrantless search valid via consent, so evidence comes in.

b. Robinette – OH court said citizens stopped for traffic violation must be told they are free to leave before police can carry on with a consensual investigation.  HELD: person who is lawfully stopped, but free to leave, does NOT need to be informed they are free to leave for the consent to be valid. 

c. GA v. Randolph (2006) –W called police for domestic troubles b/c H took child. Police came and W told them H had drugs and gave them consent to search home. H arrived and refused to search. Police searched and found straw with cocaine on it. Police were lawfully at house. HELD: where both W and H had authority of the property, H’s refusal to search governs, NOT W’s consent. NOTE: could have entered and searched on other exceptions (exigency?).

G. Terry Stop & Frisk

1. Rationale:  
a. Reasonable balancing needs of law enforcement and individual right to be left alone. Different standard than other search/seizure b/c of minimal intrusion (even though still an intrusion that 4th Amend governs)
2. Requirements:

a. STOP: RAS that criminal activity is afoot.
b. FRISK:  RAS that suspect is armed & dangerous.

3. RAS 

a. Standard

· More than a hunch, but less than probable cause.

· Objective standard.  Must point to specific and articulable facts, 
· But facts analyzed based on what they mean to police officer and their experience/training.

· Facts viewed under TOC, not each fact individually; otherwise innocuous facts can add up to RAS (nervousness, unusual behavior)

b. RAS for Frisk:

· Seeing a bulge, furtive gesture (e.g., making gesture towards the ground while in car, or motion to waistline)

· Reputation (known to carry a gun or known to be gangster)

· Engaging in particular crime (e.g., daytime robbery in TERRY) 
· Corroborated tip that person has a gun
c. RAS & Informant Tips
· Look for police work showing corroboration of future events.

4. Scope of Search/Seizure:

a. STOP must be brief and reasonable in scope (held: 20 min ok, 90 min. too long) 

b. FRISK must be reasonable in scope (pat down of outer layers)

c. Plain View (Smell and Feel) Exceptions:

· Officer has a right to be there (RAS gives brief detention period or pat down)

· Objects announce their criminality (plain view, feel, smell)

· Officer may seize.

d. Terry Protective Frisk & Car and Home:

· Car: if ( acts in a way that gives cause for concern for officer safety, can do a protective sweep of car.  (Michigan v. Long – made threatening gesture as if to get weapon from car).

· Home:  police can do protective frisk (limited protective sweep) of house if reasonable belief that the area harbors an individual posing danger to those at arrest scene.  (MD v. Buie – an arrest case).

5. Cases:

a. Terry v. OH – Officer patrolling in plain clothes (+30 yrs experience) and witnessed ( and other man walking back and forth to store window during the day w/ no apparent purpose. Stopped them & frisked (pat down outer layer of clothing) for weapons. Felt pistol and took it. ( convicted of carrying concealed weapon and wanted to suppress gun evidence as fruit of an illegal search & seizure. HELD: valid stop b/c had RAS that criminal activity was afoot and that they were armed. 

b. Minnesota v. Dickerson – issue was what an officer can do while patting down the subject as part of a Terry frisk.  Officer squeezed 3 times.  HELD: officer cannot “manipulate” objects (can’t stop and squeeze), object’s illegality must announce itself/be immediately apparent. 

6. Cases defining RAS:

a. US v. Arvizu – ( driving minivan on back roads triggered a signal to the police.  Police observed the van – adults did not wave, kids waived a lot for 4-5 minutes, car slowed down dramatically when passing cop car.  Police stopped the car (Terry Stop b/c no laws violated) and got consent to search the vehicle; found drugs. HELD: there was RAS (facts meaningful to police officer using his own experiences and specialized training and looking at TOC even though each act individually might be innocent, taken together raised RAS criminal activity afoot).
b. AL v. White – police got anonymous tip from caller and did independent investigative work to corroborate some of the facts (car driven, headed toward specific motel; there were some “minor” uncorroborated facts).  Police approached ( at motel and asked to search her car; ( consented.  Found drugs, then at station found more drugs in (’s purse. This is “Gates-light” (looking for RAS for a stop, vs. PC to get warrant).  HELD: tip alone was insufficient for RAS for a stop, but corroborated with police work, it was enough for RAS to conduct the STOP. 

c. FL v. JL – police got anonymous tip about young black male in plaid shirt at bus stop possessing gun. Police respond and stopped and frisked him and found gun. No future conduct showing insider information, nothing to corroborate to ensure informant was reliable other than easily observable facts at time tip was made. HELD: anonymous tip not sufficient for RAS to justify Terry Stop.  Gun was fruit of an illegal seizure.

7. RAS and Flight Cases:

a. Hodari D – police drove up and suspects immediately fled. One of them discarded cocaine before he was seized (tackled). Can use the abandoned evidence as part of subsequent RAS. 

b. IL v. Wardlow – caravan of 4 cars of cops driving to high-crime area (dnot know if cop cars marked or if officers wearing uniform).  ( saw police and fled. Cops stopped him and conducted a frisk (squeezed bag once); found gun in opaque bag he was carrying.  HELD: unprovoked flight in a high-crime neighborhood = sufficient for RAS. 

8. What Might Turn Terry Stop Into an Arrest:

a. Moving the suspect: 

· Will not always constitute an arrest (e.g., if move for safety reasons), but constitutes an “arrest” if moved to police station. Then need PC or else invalid as exceeding scope of a terry stop based on RAS.

b. Duration/Length of Detention:

· Terry stop limited to only a “Brief” detention.  20 minutes is OK, but 90 minutes has been held to be too long (an arrest and need more than RAS, need PC).

c. Probable Cause

· In the course of the stop, if something gives rise (e.g., via plain view/feel/smell consensual search) to establish probable cause to arrest the person, can extend Terry stop to a full-blown arrest.

H. Special Needs Doctrine
1. Requirements:  

a. Special need that is separate from traditional law enforcement justifying suspicionless search. If yes, go to balancing test.

· Look to the primary purpose (e.g., hospital case primary purpose is charging with child abuse, not helping patients).
b. The reasonableness of the search/seizure is determined by balancing test: 

· Government interest in undertaking the search/seizure.
· Intrusion on the individual

· Effectiveness

2. Cases:

a. YES Special Needs Justified Suspicionless Searches

· Skinner v. Railway – drug and alcohol tests for railway employees involved in train accidents or violating particular safety rules

· Treasure Employees v. Von Raab – drug tests permissible for US customs service employees who seek transfer or promotion to positions involving drug interdiction or requiring employee carry a firearm (note: limited use – not for crime control, but for own administrative purposes).

· Griffin v. Wisconsin – Wisc. Reg. permitted search of probationers’ homes on reasonable grounds (less than probable cause).

b. NO Special Needs Exception for Suspicionless Search

· Chandler v. Miller – GA law requiring candidates for designated state office pass a drug test.  HELD: relatively unintrusive conditions but special need not substantial, so law was unconstitutional. 

3. Checkpoints & Special Needs

a. Sitz – 4th Amend seizure when car is stopped at checkpoint. Gov’t interest in addressing dangers of drunk driving. Intrusion on individual is minimal and brief; only looking for drunk drivers on public roads, no other crime. 
HELD: drunk driving checkpoints are OK.

b. Lidster – police stopped motorists to ask them for info. Special need b/c needed info about recent-hit-and-run resulting in death. Reasonable b/c police were investigating a death only (limited intrusion; primary purpose was to get info about a crime, not to determine whether motorists were committing a crime; police don’t violate 4th Amend just be approaching people on street or knocking on doors and asking question). ( was driving up to the checkpoint and swerved. Police smelled alcohol on his breath. 

HELD: information-seeking stop is constitutional. Subsequent arrest constitutional b/c PC developed (plain smell; lawfully there b/c special need doctrine). 

c. Edmond – gov’t interest/purpose = drug interdiction; intrusion upon the individual is short and includes dog sniffing. No special needs exception here b/c the need was the same as general crime control (not separate from law enforcement).  Differentiated from drunk driving checkpoint b/c not related to the road.
HELD:  drug checkpoints are unconstitutional b/c violate 4th Amend protections against unwarranted suspicionless search/seizures.
4. Special Needs & Schools

a. School searches are OK if there is “reasonable suspicion” (lower standard than PC) that they are violating a law or school policy.

· NOTE: does not apply to PRIVATE school b/c not a gov’t/state actor.

· NJ v. TLO – school principal searches student’s purse (w/out warrant) b/c student suspected of violating school’s anti-smoking policy. HELD: search of purse was based on reasonable suspicion.

5. Special Needs & Drug Testing

a. Veronia v. Acton – student athletes subjected to random drug testing.  Govt interest w/ drug problem w/ youth and particularly with this school (evid that athletes have been injured); intrusion is minimal, test only detects drugs and not other personal info.  Drug testing of student athletes = constitutional

b. Earls – drug testing of students who participate in ANY extracurricular activity = constitutional. 

c. Ferguson – drug testing in state hospital of pregnant women is NOT a “special need” and unconstitutional.  General crime control search b/c looking to put women away for child abuse. More intrusive b/c less protections against dissemination of results to 3rd parties (police). 

VIII. ENFORCING 4A:  Exclusionary Rule & Standing to Challenge 4th Amend Violation

A. Exclusionary Rule:  
1. RULE:  if evidence is illegally gotten, then it can be excluded as part of the government’s case-in-chief (and for impeachment purposes if not voluntary). 

· Court invention to deter police misconduct.  Not in the wording of the Constitution.

· NOTE: If there is an issue of whether the search/seizure was sufficiently justified from the get-go, anything retrieved thereafter cannot be used to contribute to the justification of the search/seizure. 

2. Pros for Exclusionary Rule (Mapp):

· Judicial integrity

· Deterrence – Constitutional rights are meaningless without the Exc. Rule. 

3. Cons for Exclusionary Rule 

· No actual deterrence.

· There are less costly methods of deterrence.

· Even if no other options, Exclusionary Rule is still too costly. 

4. Applying Exclusionary Rule:  Motions to Suppress

· Judge determines issue of whether evidence must be suppressed b/c they were illegally gotten or fruit of poison tree (FOPT).

· Defense raises; Gov’t has burden of proof to show that the evidence is valid.

· Standard of Proof = Preponderance of the Evidence 

· MORE than probable cause, LESS than clear and convincing and beyond a reasonable doubt standards

5. Exceptions to Exclusionary Rule:

· Standing

· Good faith doctrine (evidence obtained from following invalid warrant in good faith – no exclusion)

· Attenuation

· Inevitable discovery

· Independent source
6. ER Cases:

· Weeks (1914) – established rule in Fed cases: evidence seized in violation of the Constitution shall be excluded.

· Mapp v. Ohio (1961) – officers came to Mapp’s home pursuant to info that she was hiding someone and had policy paraphernalia.  Mapp did not let officers in without warrant, but officers forcibly entered.  HELD:  Exclusionary rule is part of 4th Amend and is incorporated via 14th Amend against the states. 

B. Exceptions/Limits to Exclusionary Rule

1. STANDING TO ASSERT ER
a. RULE:  Your personal 4th Amend rights must be violated to have standing to raise the exclusionary rule. (Rakas)

· In context of evidence found during traffic stop, car passengers are “seized” and therefore have standing to assert Exclusionary Rule. 

· Overnight guests have reasonable expectation of privacy – YES, standing.

· Business & short-term guests have no reasonable expectation of privacy – NO standing.

b. Cases Illustrating Issues w/ Standing:

· US v. Payner – IRS case; police took briefcase from suspect’s banker illegally (invaded banker’s 4th amend rights) and used evidence against suspect Payner.  HELD:  ( lacked standing to challenge b/c they didn’t violate his personal 4th Amend right.  

c. Cases re: Standing & Cars: 

· Rakas v. ILL – police ordered everyone out of car and found shells locked in glove compartment and gun under front passenger’s seat.  (’s were all passengers, none were owners of the car that was searched.  HELD: no standing b/c wasn’t his car that was searched.

· Brendlin (post-Rakas) – ( was a passenger in car that was pulled over for traffic stop, and subsequently arrested.  Concern that police will make arbitrary traffic stops to get evidence against any passenger might incentivize PO to make arbitrary traffic stops and violate drivers’ 4th Amend rights.  HELD: passenger & drivers have standing to challenge stop or subsequent search b/c they are seized at traffic stop (reasonable person not feel free to leave). 

d. Cases re: Guests @ Homes:

· Jones – Overnight guest who had a key to the apartment and kept a shirt there.  Police came and searched.  HELD: If you are the target of a search and evidence found is used against you, then you have standing, even if you have no possessory interest in the place searched. 

· Minn v. Olson (1990) – Police went to (’s gf’s house to get (.  ( was an overnight guest. Did they violate his 4A rights by arresting him at his gf’s house? Standing to challenge?  HELD: ( has a reasonable expectation of privacy as an overnight guest in his gf’s house; police needed a warrant. 

· Carter – police went to apartment b/c snitch informs him that people are bagging cocaine there. PO looks inside through window (this was the “search” at issue) and sees people bagging cocaine.  Gets warrant identifying the 2 bagging cocaine and the apt owner. Baggers came from Chicago and came to apt for sole purpose of bagging cocaine (no prior relationship w/ owner, only stayed for few hours) .  HELD:  because baggers had NO reasonable expectation of privacy there as business/short-term guests, their 4A rights were not violated (the apt owner’s rights were violated), and no standing to challenging legality of search.
· Social guests? – don’t know but if they have an ongoing and meaningful connection to the place, then can argue that they have reasonable expectation of privacy and standing. Look to relationship with homeowner, context and duration of visit, frequency of visits, kept personal things at the home?
2. ER LIMITED TO FRUIT OF THE POISON TREE 

a. RULE:  If the police violates (’s Constitutional rights, then only the evidence that flows from that primary illegality (i.e., fruit) may be suppressed via the Exclusionary Rule. 

b. Exclusionary Rule does not apply (i.e., not Fruit from poison tree) if:

· There is sufficient attenuation
· Evidence comes from an independent source
· Evidence would have been inevitably discovered
c. Fruits Doctrine & Standing

· Use Fruits Doctrine to determine if evidence flows from primary illegality (can make lots of evidence other than the directly illegal evidence suppressable as fruit from the poison tree).

· Use Standing requirement to separate fruit from the (’s poisonous tree (his actual violated rights as opposed to someone else’s).
d. Attenuation:  
· Sufficient Attenuation = the original taint has dissipated; there is an inadequate causal connection between the evidence and the poison tree.

· How much time has passed?

· Are there intervening circumstances?

· What was the purpose of the police misconduct? How flagrant was the misconduct?  The worse it is, the more time/intervening circumstances to dissipate the taint.

· WongSun – (1)  Police arrest HomWay and he snitches about JWT’s laundry place and drugs.  (2) Police go to JWT’s laundry place and search his house and JWT makes statements.  (3) Police are led to Yee and go to Yee’s house and obtain drug evidence and statements. (4) Police bring JWT and Yee to PO station, where they make statements implicating WongSun.  (5) Police go to Wong Sun’s house and arrest him without warrant.  (6) JWT and WongSun are arrested, arraigned, then released.  (7) 3 days later WongSun voluntarily returns to PO and gives confession.  3 Fruits/Poison Trees:

· Illegal arrest of Yee; but Yee was not charged so nothing to suppress as to Y.

· Illegal arrest of JWT (based on statements he made)

· Can suppress his statements/confession b/c went to his place w/out warrant

· Cannot suppress HomWay’s snitching about him b/c no standing to assert illegality of HomWay’s arrest.

· Illegal arrest of WS based on his confession?

· Previous evidence (drugs obtained from Z’s house) are not FRUIT as to WS, he has no standing to suppress that evidence.  

· Confession is not fruit from the poison tree b/c sufficient attenuation (taint dissipated) be being released and then coming back days later voluntarily.  Confession admissible b/c too attenuated from the taint of his original illegal arrest.

e. Independent Source:  

· Evidence that comes from an independent legal source is not excluded as “fruit” from a poison tree.

· Murray v. US – Police followed (’s and ended up in warehouse where they had dugs.  While two officers went to get a search warrant for the warehouse, the 3rd officer entered the warehouse and waited (while waiting did not look or seize, but it was still an illegal search).  Executed a search warrant for the warehouse and obtained evidence.  
HELD: evidence and warrant were not fruit of a poison tree b/c the probable cause for the warrant did not rely on info from the illegal search (entering the warehouse).  The search was from an independent unpoisoned tree/source.

f. Inevitable Discovery:

· Analysis:

· Must prove by preponderance of the evidence that the evidence/information would have inevitably been discovered by lawful/constitutional means. 

· Fact-specific inquiry

· Nix v. Williams: girl went missing at YMCA.  Witness said he saw ( w/ a bundle and skinny legs. Conducted large-scale search for girl’s body (grid-search) in the area where her body was eventually found.  ( turned himself in. PO were transporting ( and weren’t supposed to interrogate him but they did (poison tree/violated 6th Amend right to counsel), from his statements obtained from the illegal interrogation, they found the body.  
HELD: body evidence was let in b/c it would have been inevitably discovered (grid search would have eventually led to the body).

NOTE: if argue police acting on probable cause (but without warrant), find stuff, then argue inevitable discovery (b/c would have eventually gotten a warrant and then discovered the evidence), Court probably will NOT accept argument b/c it would obliterate the entire purpose of the warrant requirement. 

3. GOOD FAITH EXCEPTION

a. Good Faith Exception to Exclusionary Rule (in context where have warrants)
· RULE:  ER does NOT apply if the officer had an objectively reasonable belief in the existence of PC (despite warrant not being based on actual PC).

· Scope:

· Applies to reasonable belief based on mag judge saying there is probable cause by issuing a warrant.

· Applies to reasonable belief based on what the court clerk tells them even though technically wrong (administrative technical error).

· Rationale:  

· Purpose of ER is to deter 4th Amend violations by the police.  Police are not deterred if they don’t know what they’re doing is wrong. 

· Police can’t have lawyers on hand to evaluate warrants issued by judges to determine whether there actually is probable cause. 

b. LIMITS TO GF EXCEPTION:  When can evidence obtained from executing a warrant that is invalid (unsupported by probable cause) be excluded?

· If you can prove the mag judge has abandoned his/her detached and neutral role (very unlikely).

· If you can prove the officer has made deliberate misrepresentations or had reckless disregard for the truth in preparing the affidavit to get the warrant.

· Must attack specific falsehood in the warrant application

· Must have supporting information for an offer of proof (affidavit, sworn statement, or other statement or explanation why no statement).

c. Cases:
· Leon – informant of unproven reliability informs PO that two people selling cocaine.  PO investigates and gets warrant; mag judge issued a warrant that lacked PC (affidavit used to secure the warrant did not establish probable cause).  HELD: evidence obtained from executing the warrant was permissible b/c it was NOT police error to rely on a warrant issued by the mag judge. 

· Sheppard – murder case decided on same day as Leon.  Police relied on warrant (unsupported by PC) and got evidence. HELD:  Because the police relied on the warrant in good faith, not excluded as fruit from poison tree. 

· JL Example – anonymous tip re: guy in plaid shirt with gun; cops go get warrant based on that info, execute it and arrest (. Can argue that PO had no objectively reasonable belief in the existence of PC (no good faith belief). 

· Herring – ( brought drugs w/ him to police impound lot to pick up his car. PO calls into clerk to see if they can arrest ( and then arrested ( for possession.  However, clerk was mistaken and the warrant for ( was rescinded 5 months earlier.  HELD:  because officer relied on warrant that they thought (in good faith) was accurate, evidence was not fruit of poison tree. 
SELF-INCRIMINATING STATEMENTS & CONFESSIONS (5th, 6th & 14th Implicated)
I. OVERVIEW: Challenges to Statements Coming in as Evidence

A. Possible Ways to Challenge/Exclude Statement:
1. FRUIT of 4A Unreasonable/Warrantless Search & Seizure
a. Out in govt’s case in chief
b. Still can come in for impeachment of ( 
2. DP violation (i.e., involuntary statement under 14th Amend)
a. Need STATE action
b. Out for ALL purposes (case in chief and impeachment)
3. 5th Amend Miranda Violation (Compelling Incrim Statement) 
a. Out in govt’s case in chief
b. Still can come in for impeachment of (
4. 6th Amend Right to Counsel Violation (unfair adversary process b/c no counsel present at critical stage = trial, interrogation, jail cell informant).
a. Out for case-in-chief; in for impeachment.
b. Deliberate elicitation; informants (deliberately eliciting vs. listening post)
B. Miranda Right to Counsel vs. 6th Amend Right to Counsel

1. Miranda:
· Right to counsel attaches whenever you invoke (assert) it. 
· Has its basis in 5th Amend right to prevent compulsion to incriminate oneself
· Right to counsel in custodial interrogation is a prophylactic rule to protect 5th Amend rights against compelling incriminating statements.
2. 6th Amend:
· Right to counsel attaches once formal adversarial proceedings (for criminal case) have begun.
· Basis in 6th Amend and about having a fair trial. 
	
	Miranda
	6th Amend Right to Counsel

	Trigger
	Custody + Interrogation
	Adversarial/judicial proceedings begun

	Application
	Applies to all offenses

No interrogation/functional equiv (obj.)
	Applies only to offense charged with

No deliberate elicitation (subj.)

	Invocation
	Must unequivocally request atty to invoke right to counsel under 5th.
	No specific form of invoking, retaining, requesting, or accepting. 


II. 14A VOLUNTARY REQUIREMENT & STATEMENTS 
A. To exclude on this basis, need (1) state action that led to (2) involuntary statement.

1. State Action – such as coercive police activity that overbore your will. 

2. Involuntary – determined by TOC analysis:

· Coercive police behavior (but not lies by the police – why confess if not true?)

· Overbears the will of the suspect; not based on their own volition.

· Consider whether suspect used to the system? Use of force/threats? Length of interrogation? Suspect drunk/on drugs? 
B. Cases

1. Colorado v. Connelly – ( confessed to crime b/c “God” told him to (voices told him to confess or kill himself).  ( went up to police officer and confessed to crime.  It was (’s condition that interfered with his free will, not the gov’t.  HELD: no state action; absent police conduct causally related to the confession, there is no basis to conclude that gov’t violated his 14A DP rights. 

2. Murder on a Sunday Morning (documentary) – confession (possibly) beaten out of the ( (inconclusive). The written confession was not written by the (, police officer wrote it for him then ( signed (not uncommon).  If proven true, then would be excluded as involuntary statement violating 14A due process.

III. 5TH AMEND & STATEMENTS 
A. 5th:  No person in a criminal case shall be compelled to be a witness against himself.

1. Elements:

· Compulsion

· Testimonial (statements)

· Incrimination

2. Protections: 

· Right to refuse to testify – Cannot be made to testify in your own criminal trial.
· Right to remain silent – Don’t have to give police any statements pre-trial.
· Privilege against self-incrimination – Don’t have to answer any questions that might expose you to criminal prosecution.

· Exercising 5A rights cannot be used against you!  Prosecution cannot comment on (’s silence and not be a witness against himself (Woodward).

B. Miranda Doctrine

1. MIRANDA WARNINGS:

· Right to remain silent

· If you want to talk, it can and will be used against you

· Right to have atty present during questioning (to lessen compulsion in police-dominated environment); BUT not same as right to an atty (6th)
· Right to an atty without having to pay (if you cant afford one, one will be given) 
· MISSING: if you don’t talk, then THAT can’t be used against you either.
2. REQUIREMENTS:  Must give MW if ( is in Custodial Interrogation, 

· Must give ALL Miranda Warnings (or else statements obtained considered from Miranda violation).

· Purpose of MW – balancing interests of law enforcement (allow interrogation for investigations) vs. individual liberty interests (protect from being compelled to give evidence against themselves).

· Intent of MW – to dispel inherent compulsion in custodial interrogation context (police-dominated environment might compel one to give info) by letting them know their rights.

· In practice, 80% waive their Miranda rights and talk.

3. Custody = 
a. A reasonable person in (’s position would have thought that he is deprived of his freedom in some significant way.

· Arrest = custody (ex: forceful removal of someone from one place to another)

· Terry & Traffic stops ≠ custody. Custody > min. seizure (not free to leave). 
b. Determining Custody:

· Police-dominated environment that can be deemed inherently coercive?

· Fact-specific inquiry:

· Whether or not the officers told the person s/he was free to leave

· Whether the questioning takes place at station house (police-dominated environment vs. public).

· If at station, whether police brought them there or they came voluntarily (even if parents brought them).
c. Cases:
· Orozco – Yes Custody.  4 policemen came to (’s HOME at 4am to arrest him and asked him questions w/out giving MW.  HELD:  MW applied b/c he was in custody. 

· Oregon v. Mathiason – No Custody.  Police officer left his card at (’s apartment w/ note that said “I’d like to discuss something with you” (wanted to question about crime).  ( called and met officer at station went into his office, closed door. Officer told him he was not under arrest.  Officer LIED and said (’s fingerprints were at scene, then ( confessed to burglary.  Then officer gave MW and took taped confession.  HELD:  before the MW were given, ( not in custody (came voluntarily, told explicitly not under arrest, 30 minute period, able to leave after interrogation). Factors for custody: privacy (closed door), at station, used coercive tactics (lying; but not enough).

· Yarborough v. Alvarado – No Custody.   ( (17 yrs old) helped his friend steal truck, shoot driver, and hide gun.  PO told (’s mom that he wanted to talk to (. (’s parents took him to station, (’s parents not allowed to be present during interview. PO brought ( into small interview room, interviewed for 2 hrs, questioned him until ( confessed.  No Custody Factors:  voluntarily showed up (w/ parents); parents in lobby; no threats; not under arrest; focused on his FRIEND’s crimes; asked if ( wanted to take break.

· Berkemer v. McCarthy – traffic stops are NOT custodial (more like Terry stops).  Noncoercive/nonthreatening character so don’t have “police-dominated” surrounding. Most are in public & presumptively temporary & brief.

· Minn v. Murphy – not “in custody” for probation in Miranda context; MW not required.  NOTE: CA practice – pre-trial and pre-plea interviews w/ Probation Officer (YES Miranda Applies!!!). 
4. Interrogation = 
(1) Express/direct questioning OR

(2) The functional equivalent of interrogation 

· Words or actions that a reasonable officer knows or should know are reasonably likely to elicit an incriminating response from the suspect 

· ASK: is this a tactic designed to elicit a response, such that a reasonable person would know the tactic would elicit an incriminating response?

· Latter portion focuses on perception of suspect.  

· Subjective intent of PO is relative but not determinative as to whether there was an interrogation. 
· EX: Officer knew of (’s susceptibility (like super religious), then can satisfy (should know reasonably likely to elicit response).
b. Cases:
· RI v. Innis – ( arrested (in custody); police give him MW and he requests atty (asserted right so interrogation must stop for 14 days).  Police officers have conversation amongst themselves about dangers of kids possibly finding the hidden gun and getting hurt.  ( Interrupts and says he will take them to gun.  HELD:  police officers’ conversation with each other was NOT an interrogation (neither direct questioning nor the functional equivalent); PO had no idea that ( would be sensitive to the subject.

· Compare with Nix Christian burial case – KNEW of suspect’s susceptibility. 

· IL v. Perkins – undercover cop placed in (’s cell and investigates a case (difft offense than what ( was in jail for so no 6th protection).  No MW.  HELD:  MW not required because no “custodial interrogation” no coercive atmosphere or police-dominated environment; ( didn’t even know he was talking to a cop.
C. Waiving 5th Amend/Miranda Rights

1. Waiving Miranda Rights:

a. Express waiver – “I waive my rights” or signing a form
b. Implied waiver – like speaking after being told you have right to stay silent

· Talking alone might not be enough to be implied waiver

· Look for Talking + Refusal to sign waiver form or refusal to have convo taped. 
2. Analysis for Valid Waiver
a. Burden of Proof:

· Gov’t must prove by preponderance of the evidence.

· TOC approach
b. Knowing
· Gov’t can prove by showing MW were given (so ( knows what he is waiving)
· Things outside the presence of the suspect has no bearing on the knowing aspect of his waiver (knowing that he is relinquishing his rights).
c. Voluntary – 14A analysis (TOC approach)
· Number and clarity of warnings – the more the better for knowing & voluntary

· Coercive techniques of questioning and obtaining the waiver (relays of officers coming in over and over; good cop/bad cop tactics)

· Conditions of custody (food, water, sleep deprivation) 

· Duration of custody

· (’s age, experience, intelligence 

· (’s prior experience w/ law enforcement. 

3. Cases:

· Butler – police asked ( to sign waiver form but ( refused to sign but still talked to police and said incriminating statements.  HELD: by speaking & refusing to sign, ( gave knowing & voluntary implied waiver. 

· Colorado v. Springs – suspect doesn’t need to know the subject matter of his interrogation.  ALSO police don’t have to tell suspect that evidence against him is weak – can still give a K&V waiver. 

· Moran v. Burbine – not required to inform suspect of an atty’s effort to reach him.  Events occurring outside the presence of the suspect and entirely unknown to him does NOT bear on whether his waiver was knowing and voluntary (he can still comprehend and knowingly relinquish his rights; it just impacts the wisdom of his waiver).

D. Asserting Miranda Rights (even after waiving, can assert)

1. Asserting right to remain SILENT:  
a. Unambiguously Assert + Stay Silent (or else might constitute K&V waiver)
b. Once asserted, questioning must immediately stop but can question again if pass Mosely test (right to remain silent was scrupulously honored).

c. Cases:
· Berghuis v. Thompkins – police gave ( his MW, ( refuses to sign express waiver form.  ( remained silent and unresponsive for 2 hrs of interrogation. At end police ask if ( believes in God and prays for forgiveness for shooting the victim.  ( says yes (incriminating statement).  HELD: ( did NOT invoke his right to remain silent by simply not answering questions.  To invoke must unambiguously invoke right to remain silent.

2. Asserting right to COUNSEL:

a. Unequivocally assert right to counsel – objective inquiry.

b. Once asserted, questioning must stop re: any crime (for 14 days from time right invoked); thereafter, counsel must be present during questioning. 

c. Cases:
· Davis – ( questioned about murder; ( says “maybe I need a lawyer”; they continue questioning; then ( says he wants an atty before saying anything else and questioning stops.  HELD: suspect’s statement “maybe I need a lawyer” was too ambiguous to constitute request for counsel; cops do not have to stop and clarify but they can.  

· Fare v. Michael C – ( brought in for interrogation.  Police gave MW and ( asked for his probation officer, but request denied.  ( continued to make incriminating statements.  Probation officer not the same as attorney.  HELD: (’s request for his probation officer did NOT invoke his Miranda right to counsel.  ( K&V waived his 5A rights & consented to continued interrogation.  

E. Waiving Miranda AFTER Assertion of Rights

1. Waiving After Asserting Right to Silence:  

a. After asserting right to remain silent, PO can reapproach ( and get WAIVER (’s right was scrupulously honored.
b. First 3 factors most important; don’t want a continuous interrogation:
· Original interrogation ceased immediately?
· Necessary
· New warnings and a waiver?
· Necessary
· Passage of sufficient time? 

· In Michigan, 2 hrs was sufficient
· Questioning about different crime

· Questioned by different officers

· Questioning at difft locations. 

c. Cases:
· Michigan v. Mosely – ( asserted his right to remain silent (( said he didn’t want to talk about the robberies), and police immediately stopped interrogation.  After few hours passed, another officer came to (, provided MW again, and began interrogation re: other crime unrelated to first.  ( talks and makes incriminating statements. HELD: (’s right to cut off questioning (right to remain silent) was scrupulously honored b/c the police immediately ceased robbery interrogation after asserted right, significant time lapse, new MW.

2. Waiving After Asserting Right to Counsel:  
a. If ( invoked right to counsel (no interrogation for any crime), then valid waiver if: 

· (1) ( initiated conversation and waives his right to counsel. 

· Police-initiated waiver invalid.

· Initiating convo about any crime (other unrelated convo ok)
· Initiating convo re: circumstances of confinement do not count (e.g., ask for break, food, etc.). 
· (2) After 14 days, police initiate waiver with new MW. 
b. Cases:
· Edwards – ( custody asserts right to counsel and questioning stops. Next day new detective approaches, gives MW, and ( makes incriminating statements.  HELD:  stmts inadmissible b/c there was no effective waiver of Miranda rights when the officer initiated convo. Prophylactic rule; court did not apply Mosely b/c when ( asserts right to counsel ( obviously needs additional safeguards b/c he thinks he’s in trouble/compulsion.

· Minnick (1990) – ( committed murder & robbery. ( invoked 5th Amend right to counsel so interrogation ceased.  ( then met with counsel, then FBI came to question (.  ( made incriminating statements.  HELD: Consulting w/ atty does not effectively waive your right to counsel. Police-initiated waiver is still invalid even if the ( had the opportunity to consult w/ his atty.  Police “may NOT reinitiate interrogation without counsel present.”
· Shatzer (2010) – ( invoked his right to counsel in an interrogation that took place 3 yrs earlier.  ( goes to prison.  Police reopen case and go to interrogate (; they get a waiver and he makes incriminating statements. HELD:  (’s return to prison population constituted a “break in custody”; he no longer had Edwards protection (police-initiated waiver invalid) b/c Edwards rule lasts only 14 days from time right to counsel invoked. Did not matter that he never actually consulted w/ counsel after he asserted his right to counsel. 
IV. 6TH AMEND & STATEMENTS 
A. 6th Amend 

1. Protection:  Once criminal judicial proceedings have initiated against (, he has the right to assistance of counsel at all critical stages (and in context of jail house informants - police/state cannot deliberately elicit a statement from a ().

2. Requirements: 

a. Judicial proceedings begun (indictment, arraignment; arrest/custody irrelevant)
b. Deliberate elicitation – look to subjective intent of the officers (different standard than Miranda’s “interrogation” test which asks whether reasonably likely to elicit)

3. Scope of Protections:

a. Right applies only after judicial proceedings begun
b. Right is violated if police deliberately elicit info without counsel present.
c. Right is offense-specific (protects w/r/t the crime for which proceedings began)
· Use Blockburger test for double jeopardy – if all the elements of one offense are necessarily included in the other, doesn’t matter which included in
· Robbery = assault + theft.  If charged with assault or theft, cannot question about robbery, and vise versa.

· Assault vs. Assault with intent to kill.  Assault is subsumed within the 2nd.  Same offense under Blockburger. 

· Child abduction vs. Murder – might come from same set of facts but not same elements. Different offenses

· Robbery vs. Burglary. Burglary is predicated on the INTENT of committing another crime.  Intent to commit robbery = intent to take property, but robbery requires actually taking property. DIFFERENT offenses.

· NOTE:  can argue that questioning about murder really was questioning about child abduction? 
B. Waiver:

a. Can waive 6th Amend right to counsel by intentional relinquishment.

b. Police can get reinitiate interrogation of a person with 6th Amend right to counsel without violating that right so long as there is a valid (knowing and voluntary) Miranda waiver (give MW, ( waives). 

c. BUT if ( or his counsel specifically invokes his “right to counsel” (w/out specifying only 6th Amend right), then it invokes 5th and 6th right to counsel so Edwards protection applies (no police-initiated waivers, no questioning re ANY offense, 14 days).

C. Cases:

1. Brewer – Christian burial speech case for inevitable discovery (issue in Nix was whether body could be suppressed as fruit of poison tree illegal interrogation). Issue here is whether (’s statements leading police to the body can be suppressed via Exclusionary Rule b/c violated his 6th Amend right to counsel.  ( was arraigned before being transported (6th Amend attaches).  Officer used knowledge that ( was really religious and called him reverend to elicit statements.  HELD:  officer deliberately elicited a statement from (, violating his 6th Amend right to counsel. 

a. NOTE: strong argument that he waived his right to counsel? 

2. McNeil – ( arrested for armed robbery and given his MW and he invoked right to remain silent.  Arraigned and 6th Amend right to counsel attached as to the robbery offense (did not invoke a 5th Amend right for all future offenses).  Different police officer then goes to question ( about different crime (murder), give him MW, he waives and confesses. HELD:  ( did not get a 5th Amend right to not have them question for other offenses. 

3. Tx v. Cobb – ( formally charged w/ robbery (6th Amend right attaches, no deliberate elicitation without counsel present).  ( arrested for murder.  ( mirandized and waives 5th Amend rights and makes statement.  Police questions ( about a murder in a different armed robbery.  Murder was a different crime than the one he was charged with (per Blockburger test).  HELD:  ( did not have 6th Amend protection as to that second crime b/c it did not attach yet (only 6th Amend right for robbery).  

4. Michigan v. Jackson (overruled) –HELD: 6th amend violation b/c the police-initiated waiver was invalid.  Court imported the 5th Amend rule from Edwards to 6A situation. 

5. Montejo – ( at trial who is appointed counsel, (’s 6th Amend right attaches.  Lower court said b/c ( stood mute at his hearing while judge appointed counsel, he did not assert his right to counsel (e.g., like asserting 5th Amend right and gain protection of Edwards).  HELD:  overruled Michigan v. Jackson (which said that if ( asserts right to counsel at that stage, then afforded protection of Edwards, no police-initiated waivers allowed); CAN have police-initiated waivers of 6th Amend right to counsel by giving MW and getting Miranda waiver. 

a. Before had basic 6th amend right to counsel (right to counsel in court) which attached at “critical stages”, AND “enhanced” 6th Amend right to counsel (attachment + counsel event), which provided for right to counsel outside of court. 

b. Montejo gets rid of the “enhanced” 6th Amend right to counsel outside of court (when ( asserts right to counsel/counsel event once critical stages have begun) – police can initiate interrogation by getting a knowing and voluntary Miranda Waiver (sufficient to also waive your 6th Amend right to counsel). 

c. IF ( or lawyer invoked your right to counsel (it invokes your 5th Amend right to counsel), and Edward protection applies (no police-initiated waivers and they cant question about ANY offense). (No one would invoke specifically only the 6th Amend right to counsel). 

· After 14 days, police can initiate waiver (can just get a valid Miranda waiver) and question about the offense. 

6. HYPO: how far-reaching is Montejo?

a. ( is in middle of trial that is weeks-long.  One day after trial, ( is returned to the jail. That evening, police come to jail and give ( MW and ( waives Miranda rights and makes a statement.  (’s counsel has no knowledge of this and not present.  ( goes back to trial the next day.  Under Montejo, police can reinitiate conversation and get a waiver of right to counsel by Mirandizing (. 

· Unclear whether Montejo’s rule reaches this scenario where in the middle of trial, but not AT trial.  ARGUE both sides – counsel must be present only during trial in court, or during trial period. 

V. JAIL CELL MATE INFORMANTS & STATEMENTS
A. 5th Amend MW Violation?

1. Statements given to jail cellmate informants (even undercover cops) do not violate 5th Amend for failing to give MW (IL v. Perkins) b/c not a police-dominated environment that they were intended to protect from.

B. 6th Amend Right to Counsel Violation?

1. RULE: Once your 6th Amend right to counsel attaches, you have right to counsel at trial; and in the context of jail mate informants, they cannot deliberately elicit statements from (. 

2. Cases

a. NOTE: in both cases, informants are being paid by gov’t so the 6th amend applies.  If they weren’t paid but gave up info freely could argue no state actor.  6th Amend applies b/c formal proceedings have initiated against them. Convo is about the crimes to which the 6th amend attached. 

b. Henry – paid informant (state actor) was deliberately eliciting info from ( by initiating the conversation.  HELD: violated (’s 6th Amend right to counsel, so statement is out. 

c. Kuhlman v. Wilson – gov’t instructed snitch to only listen and not ask questions. The paid informant (state actor) was simply a listening post. HELD: no violation b/c no “deliberate elicitation” when you only listen, so statement comes in. 

VI. EXCLUSIONARY RULE FOR STATEMENTS 
A. Remedy: Exclusionary Rule
1. 5th Amend Violation for Failing to Give MW:

· Statement is out for the case in chief, but can still use it for impeachment.  

· Getting a statement in violation of Miranda can limit what the ( can say on the stand without getting impeached.  

· Don’t want it to be a protection for perjury (Harris).
2. 6th Amend Violation (Jail Informant Situation)

· Statement is out for case in chief, still can use for impeachment

3. 14th Amend Violation (Involuntary Statement)

· Statement is out for ALL purposes.

4. Exclusionary Rule Limits:  

· Independent source

· Inevitable discovery

· Attenuation

· What was the purpose of the police misconduct? How flagrant was it? Worse it is, more time/intervening circumstances to dissipate taint.

· With statements gotten from illegality, Miranda warnings alone are not enough to break the causal chain. 
· Brown v. IL – Police officer broke into (’s apartment, searched it, then arrested ( for murder (w/out probable cause or search warrant – so POISON TREE).  Then back at the station, gave ( his MW and began interrogation.  ( confessed to murder.  HELD:  the confession was fruit from illegal arrest (4th Amend seizure violation); Miranda warnings were not enough to make it attenuated/cure defect.
B. If MW violation leads to subsequent STATEMENT 
1. Rule:  Absent deliberate or coercive tactics, mere fact that suspect makes an unwarned stmt doesn’t make subsequent statements inadmissible as FOPT. 

a. First unwarned statement suppressed, admissibility of 2nd statement depends on if there is a continuous rolling sequential interrogation.

b. TEST:  Whether MW can cure the initial line of questioning.  Can the MW advise the suspect that they have a real choice about giving a statement? 

· Focus on the likely effect of the practice on the person, time in between, and whether it is a systemic problem/police policy.

· If YES (cured initial defect), then 2nd statement is IN

· If NO, then 2nd statement is OUT
c. Cases:

· Oregon v. Elstad – Police interrogates ( without giving MW and ( makes incriminating statement (first statement out in gov’t case in chief b/c MW required for custodial interrogation).  Then Police takes ( to police station, Mirandized (, ( waives gave a second statement.  HELD: second statement is admissible if there was no deliberate coercive tactic.  Session 1 informal and few questions, session 2 in different location with different officer, did not use same questions or exploit first questioning.
· Seibert –( devised plan to burn house so it wouldn’t look like she was negligent when her kid died, but an innocent also died in the process. Police dept developed tactic by to question without MW, get the answer they wanted, then read MW and have them confess again (repeat what they already admitted).  Police used the tactic to elicit response from (, then read her the MW, and police even referred back to the initial unwarned questioning and had her repeat it.  HELD: only 15-20 min between session 1 and 2, exploited the unwarned statement, same place, same officer, the MW did not advise ( that she had a real choice about giving statement (not cured). 

C. If Miranda violation leads to TANGIBLE EVIDENCE 

1. Rule:  Tangible evidence resulting from a MW violation is still admissible. 
a. Patane – Police begin to advise ( of his MW, but ( interrupts and says he knows his rights so they don’t finish them (this was a Miranda violation b/c inadequate warnings given).  Police ask about gun, ( makes statement about where gun is and they get the gun.  HELD:  statement is inadmissible (MW violation so statement out in case in chief); but gun IS ADMISSIBLE. 

b. NOTE: can also analyze as inevitable discovery case – police saw empty holster and new he had gun so they would have searched entire store (grid-like search is policy) and would’ve inevitably discovered the gun – don’t need MW exception.

D. Exceptions to ER: When Statements Come in Despite Miranda Violation

1. Impeachment – statement taken in violation of Miranda can still come in as impeachment evidence (if the ( takes the stand and testifies differently).

2. Booking Exception – routine booking questions do not need MW; stmts come in.

3. Waiver of Miranda Rights (&Cures)
4. Public Safety – if police officer asks questions (without MW) reasonably prompted by concern for public safety, evidence not excluded. 

a. Quarles – woman goes to police to say she was just raped by man with gun. Suspect goes into store, runs, and police catch him and conduct frisk (RAS that he is armed/dangerous OR SIA if probable cause to arrest) but find no gun.  No MW but police ask where gun is (custodial interrogation) and ( pointed to store, then they arrest him and give MW. They got gun from his statement (sans MW).  

HELD:  physical evidence (the gun) is admissible evidence b/c it was not an incriminating stmt.  His testimonial statement tying him to the gun (and location of gun) is in because the questioning satisfies public safety exception (question was about the gun, not about the rape, stmt is in b/c about public safety).

EYE WITNESS IDENTIFICATION

I. GENERAL INFO
A. Problems with Eyewitness Identification

1. Faulty perception of the event 

· Stress leads to distortion, lighting, obstructions, weapon focus, distractions, see what one expects to see, time distortion.

2. Cross-racial misidentification 

3. Memory problems over time

· Memory declines within an HOUR

· Once select someone, that image is in the memory of the event

4. Problems with identification procedures

· No test subjects (Duke LaCrosse), desire to please police, suggestibility at time of the ID (conscious and unconscious suggestion).

· Duke case – girl alleges rape by Duke lacrosse players.  At identification, only had Duke lacrosse subjects present at the lineup; there were no non-players to test whether or not she could properly identify the culprits. 

B. Types of Identification Procedures

1. Show Up

2. Line Up (most reliable procedure for identification but not that common)

3. Photo Array

C. Analysis

1. Does the ( have a 6th Amend right to counsel at the Identification procedure

a. Timing of the procedure?

b. What type of identification procedure is this?

2. Did the Identification procedure violate the (’s 14A Due Process rights (to fair trial)

3. What happens to the out-of-court identification?
a. Out via Exclusionary Rule if violated 6th Amend right to counsel present.
4. What happens to a subsequent in-court identification that follows a problematic out-of-court identification?
a. Out if in court ID is fruit of 6A violation. But IN if attenuated/independent source. (Wade court remanded for this issue).

b. Out if the ID was so unnecessarily suggestive and conducive to irreparable mistaken ID that it denies due process of law (can apply to out-of-court and in-court IDs).
II. ID PROCEDURES & 6TH AMEND RIGHT TO COUNSEL 

A. Requirements:

1. After 6th Amend right to counsel attaches, ( has right to counsel present at line ups and show ups; need counsel present or a valid waiver. 

· Right to counsel at identification applies AFTER the initiation of judicial proceedings. (Kirby).

· Right to counsel applies with physical lineups and showups, but NOT photo arrays (b/c easy to reconstruct at trial so no unfair prejudice) (Ash).

B. Rationale:  

· Lineups and showups have possibility of suggestion if improper

· Difficult to recreate at trial, so can be prejudicial against ( b/c he cannot challenge it; cannot meaningfully confront the improper lineup.

· Lineup and showups = a “critical stage” for 6th Amend purposes. 

C. Remedy:

a. Out-of-court identification (line-up) that occurs in violation of 6th Amend right (without counsel) to counsel is OUT
b. In-court identification (with counsel present), is out as fruit of the poisonous tree (the tainted identification) if no independent basis for reliability:

· Prior opportunity to observe the original act?
· Fleeting, did they know the person?
· Discrepancy btwn any pre-lineup description and (’s actual description

· Witness describes as  6’0 medium build, brown hair; but at ID lineup picks 5’6” w/ tattooes and blonde hair.  NOTE: description missing major attributes like tattoos, color, etc.
· Any identification of another person prior to line up

· Any failure to identify ( on previous occasion

· Time lapse between the alleged act and the identification

c. Tips:

· Keeping Evid OUT:  Argue no independent basis b/c above factors are week, + transposing (’s face to memory now.

· Keeping Evid IN:  Because many courts tend to find that the in-court identification is not tainted by the out-of-court identification (i.e., that it has an independent basis for reliability), argue NOT to suppress the violative out-of-court identification because can use it to say that eyewitness has no used that face in their memory since then.

D. Cases

1. Wade – bank robbery and perpetrator points gun at two people in bank.  Grand jury returns indictment against (. Months later he is arrested, arraigned (6th Amend right to counsel attaches), and atty appointed. Then there was a line-up without notice to (’s atty.  Both bank employees identify the ( as the perpetrator.  At trial, they identify ( again.  HELD:  out-of-court ID was excluded b/c it violated the 6th Amend right to have counsel present at all “critical stages” and lineup =critical stage; in-court identification issue was remanded to determine if nonetheless reliable (kind of like independent source) or if it was fruit of poison tree.

a. NOTE: Wade rule does not apply retroactively (see Stovall)

2. IL v. Kirby – someone robbed victim on street and stole his wallet. Police officer stopped ( and found victim’s wallet.  Immediately upon entering police station where ( was, the victim identified the ( as the one who robbed him 2 days earlier.  ( had not yet asked for counsel or been advised of right to presence of counsel.  HELD:  ( did not have 6th amend right to counsel present b/c it did not attach yet.  However, this is not to say that it might not have violated DP (that is required ALL the time). 

3. US v. Ash – bank robbery and officer showed mug shots (PHOTO ARRAY) of people of same age, height, weight, etc.  All 4 witnesses ID’ed (. At time of out-of-court identification, ( was not in custody and never charged.  Years later, prosecutor showed photo array to witness, all but one were able to identify (. HELD:  not right to counsel present at photo array b/c same dangers not present, can reconstruct suggestivity and challenge.  No trial-like confrontation requiring assistance of counsel. 

III. ID PROCEDURES & DUE PROCESS (14A) REQUIREMENTS
A. RULE: Identification procedures that are unnecessarily suggestive and conducive to irreparable mistaken identification violates (’s due process, and are inadmissible. 

B. TEST:  DP violations viewed under TOC.
1. ASK:  was the identification procedure so unnecessarily suggestive and conducive to irreparable mistaken identification (unreliable) that it denied ( due process of law? 

a. Was the ID unnecessarily suggestive? (can be suggestive, but still OK)

· Suggestive factors:  singularly shown, handcuffs, different from others shown?

· Necessary: woman on death bed; severity of crime and likelihood of escape?

b. Was the identification unreliable? Or under TOC, still reliable despite suggestive. 
· Independent source for the identification?

· Sufficient indications of reliability?

· Opportunity to view criminal a time of crime

· Lighting issues, masks, things obscuring, length of time viewed.
· Witness’s degree of attention

· Stressful situation, lots going on, on drugs or drunk? police officer better than others? (argue both ways).

· Accuracy of witness’s prior description of the criminal

· Does it match the person identified? Too general?

· Level of certainty demonstrated by the witness at the confrontation

· Previous uncertainty where ( not shown, then certainty when ( shown = reliable (Neil v. Biggers rape case)

· Previous uncertainty where ( is shown, then 100% certainty out of nowhwere = unreliable/suggestive (Foster)

· But studies have shown this has no actual relation to accuracy

· Length of time between crime and the confrontation.

· After 1 hour memory decreases but Manson Court stresses it was only 2 days past.  
· 7 months time lapse in rape case was still reliable. 

C. Cases:

1. Stovall – H stabbed to death and W stabbed and in critical condition at hospital.  W IDs ( at hospital while he was surrounded by 5 officers, handcuffed, and the only black man in the room (suggestive).  W recovers and makes an in-court identification.  HELD:  no DP violation b/c the show up was NOT unnecessarily suggestive; it was necessary to go in and get her to ID or not ID him (could have exonerated him too) b/c W might have died at any minute and was the only witness. 

2. Foster – HELD:  the ONLY case ever to find a DP violation b/c of unnecessarily suggestive ID procedures. Armed robbery and one guy surrendered to police and implicated the (.  (1) PO had suggestive line up (3 people, ( one foot taller than other two and only one wearing a jacket like the robber).  Witness thinks it is ( but not sure.  (2) Face-to-face confrontation w/ eyewitness and (, but witness still not 100% sure. (3) 2nd line up one week later, eyewitness is SURE and identifies ( as the one.  

3. Simmons – armed robbery and cops followed trail of getaway car and found ( with evidence of the crime.  FBI had snapshots of ( and accomplice and showed snapshots to the witnesses.  All 5 witnesses identified ( as perpetrator, but not the accomplice.   HELD:  no DP violation b/c not unnecessarily suggestive (necessary b/c perpetrators of serious crime still at large and needed ID before they got away and to notify other states and police depts to be on lookout); sufficiently reliable b/c identified a day later, robbery occurred during day in well-lit area and robbers did not wear masks).

4. Neil v. Biggers – rape victim viewed lineups, showups, and photo arrays but never identified anyone.  After months identified the ( in suggestive ID procedure.  HELD:  no DP violation; identification still reliable despite 7 months passing b/c she spent significant time with assailant under artificial light and under full moon + she was resistant to any pressure to ID before. 

5. Manson v. Braithwaite – undercover cop does drug deal w/ dealer; goes to door, man answers and sells drugs, brief encounter).  Cop goes back to station and describes the man. Other officer hears description then leaves picture of suspect on cop’s desk (suggestive by showing only 1 pic).  Cop seeks picture few days later and ID’s him as the dealer.  Months later at trial, cop ID’s ( in court.  HELD: court accepts TOC approach to determine whether his ID was reliable.  Takeaway: if no substantial likelihood of irreparable misidentification (i.e., it is reliable), then ID should be admitted and jury can decide weight to give the evidence.
PRE-TRIAL, TRIAL, & SENTENCING

I. DISCOVERY
A. Protections re Discovery

1. Constitutional:  DP of 5th and 14th Amend Requires (Brady)

2. Statutory: 

a. Rule 16 vs. Open File Rule (share everything)

b. Jencks Act – if witness is going to trial, all pre-trial statements need to be turned over to defense. 

c. Defense obligations to prosecution – alibi notice, experts, things to admit at trial, insanity defense, etc.

d. Purpose:  avoid trial by ambush.

B. Brady Doctrine

1. Rule:

a. Prosecution must turn over material evidence in the hands of the state (i.e., evidence that goes to (’s guilt or innocence and evidence that goes to (’s punishment).

2. Brady Violation:

a. Evidence favorable to the defense and is in the hands of state officials

· Favorable to defense – evidence that tends to exculpate (show innocence), impeachment evidence, mitigating evidence.

· Hands of state officials – constructive doctrine (imputed to rest of gov’t if one person knows/has).

b. Evidence is suppressed
c. Evidence is material either to guilt or punishment

· Test (Bagley via Strickland IAC test)

· Reasonable probability that had the evidence been disclosed, the result of the proceeding would have been different (i.e., acquittal or sentencing). 

· “Reasonable probability” = probability sufficient to undermine confidence in the outcome (does not mean “insufficient evidence”)

· Evidence must be examined as a whole (TOC), not piece by piece.

· Fact-specific. 

· Includes:

· Exculpatory evidence

· Can include impeachment evidence

· Bolsters defense case

· Impeach prosecution witness

· Likely to lead to discovery of admissible evidence

d. Irrespective of good faith or bad faith of the prosecution

· NOTE: nothing in Brady prohibits prosecutors from taking their chances by withholding exculpatory evidence and later arguing that the withheld evidence would not have affected the verdict (i.e., it was not material therefore not s/t Brady discovery requirements)

e. If find a Brady violation has occurred (constitutional error), then do not need to do harmless error review.

3. Timing:

a. No specific time requirement, but must have sufficient time for defense to use at trial.  Remember DP is about having a FAIR trial.

· Later is better for prosecution

· Earlier is better for defense – to investigate. 

b. Late disclosure will not necessarily result in reversal unless the ( can show that the delay denied him fair trial. 

c. Ruiz – ( pled guilty, then learned of impeachment evidence. HELD:  didn’t have to disclose impeachment evidence prior to guilty plea. 

4. Issues w/ Brady:

a. Prosecutor is responsible for turning over Brady evidence despite lack of knowledge by the individual prosecutor on the case.  Constructive knowledge of what is known by the entire prosecution team, which includes investigative people and other gov’t agencies (Kyles v. Whitley).

b. Prosecutor is liable for nondisclosure whether it resulted from good faith or bad faith (Giglio & Brady).

c. Failure to disclose impeachment evidence is same as failure to disclose exculpatory evidence.  (Bagley & Giglio).

5. Cases:

a. Brady v. MD (1963) – ( charged with murder (he claims he was an accomplice and didn’t do actual killing). Prior to trial, requested prosecution to allow examination of witness statements. Prosecution gave statements but left out one statement that witness said he admitted to the actual homicide.  HELD:  suppression of the confession violated (’s due process rights. 

b. Sykes (2006) – 

c. Giglio – ( charged with passing forged money orders. Gov’t failed to disclose alleged promise made to it key witness ((’s co-() that he would not be prosecuted if he testified for the gov’t against ( (impeachment evidence).  Knowledge of the immunity promise made to the witness is imputed to the ENTIRE gov’t entity.  HELD:  Brady evidence includes evidence that tends to exculpate the ( AND evidence that undermines the prosecution’s case by IMPEACHING its witnesses.  This was material evidence b/c goes to show reliability of the govt’s key witness in its case in chief. 

d. Bagley – ( charged w/ firearms and drug crimes.  Witnesses for gov’t were paid.  Issue is whether impeachment evidence was material.  Court imports materiality in context of Strickland (materiality test for IAC claim).  HELD:  remand to determine whether “material” under this standard.

e. Kyles – ( charged with murdering woman in grocery store parking lot.  Police had tip from Beanie who leads police to (.  Beanie told them to check (’s trash for purse; had negative relationship with (, and changed his story a few times.  (’s car was not one of the cars on list of cars left behind in parking lot.  Cops arrested ( based on Beanie’s tips and had witnesses ID ( in a photo array.  ( argued that Beanie framed him.  Gov’t failed to disclose: eyewitness statements, records of Beanie’s phone tip; 2nd conversation; and signed statement; computer printout of cars parked in lot; evidence linking Beanie to other crimes (including murder) in same parking lot.  HELD:  suppressed evidence was material (eyewitness statements can be used for impeachment; evidence re: Beanie to bolster defense argument about being framed). 

f. Banks v. Dretke (2004) – not trial stage, but at sentencing/penalty stage, gov’t had witness on stand, but did not disclose that they paid that witness $300 (impeachment evidence).  The witness testified to the (’s propensity for violence and was crucial to show that ( was dangerous.  Govt failed to disclose witness’s status as paid gov’t informant and tape recording of extensive coaching of witness.  HELD: this evidence raises serious questions regarding witness’s testimony (undermines credibility) and with respect to the penalty phase, it was material evidence. 

II. PLEA BARGAINING
A. Intro

1. Types:

a. Guilty pleas (95% of all cases)

b. Not guilty pleas (gov’t must prove the case at trial)

c. Nolo Contendere Plea (no contest; ( convicted but not an admission to criminal acts and cannot be used against him; requires special permission – very rare).

2. Players

a. Judge – can never participate in plea bargaining in Fed system; sometimes participates in some state jx.  Judge plays administrative role (puts plea offer on record).

b. Defense atty – advises ( but ultimate decision is (’s

c. Defendant – ultimate right to accept/not accept the plea bargain (or go to trial)

d. Prosecutor

B. Requirements for Valid Plea

1. Voluntary + Knowing + Intelligent

a. Voluntary

· No coercion or threats

· No misrepresentations (unfulfilled promises)

· Improper behavior (bribes, side deals).

· Using LEVERAGE is OK

· 3 strikes laws – plea to something less than a strike to avoid 3rd strike (prosecution has a lot of leverage to get them to plea to something less).

· Evidence of innocent folks framed in Rampart who pled guilty.

b. Knowing:  ( knows what his rights are (and that he is waiving)

· Right against self-incrimination

· Right to trial – to call witnesses, to testify or not, to confront and cross-examine witnesses, and to be represented by counsel.

· Right to an appeal w/ assistance of atty.

c. Intelligent:  notice of charges and understand the charges

2. Fed Rule 11 Requirements

a. ( must be advised of his rights that he is waiving

b. ( must be advised of the nature of charges against him (Henderson – elements)

c. ( must be advised of the potential consequences (what is the potential max?)

d. Plea agreement must be on the record

e. No threats

f. Must have factual basis for plea

· Require for ANY type of plea

· Factual basis is different for different courts.

· Fed courts – reading the police report can be sufficient. 

C. Cases:

1. Brady (other case) – ( charged with kidnapping and made guilty plea after learning his co ( confessed and was going to testify against him.  Sentenced to imprisonment.  ( filed HC petition claiming his plea of guilty was not voluntary b/c § 1201 operated to coerce his plea.  § 1201 is a death penalty provision and Court held in another case that it “needlessly penalized the assertion of a constitutional right” and therefore was unconstitutional.  HELD: even strong incentives (like avoiding § 1201 provision), did NOT make his plea involuntary. 

2. Boykin (1969) – ( faced death for several armed robberies.  He pled shortly after appointed questions.  Court never asked questions; ( never asked any questions and never spoke in court.  A plea must be knowing and voluntary.  HELD:  it was error for court to accept the guilty plea absent an affirmative showing that it was intelligent and voluntary. 

3. Henderson v. Morgan – ( classified as “regarded” and worked on farm; was fired and went to employer’s room in middle of the night to collect pay and killed his employer when she woke up and screamed.  Pled guilty to 2nd degree murder (which requires intent to kill).  He did not know intent to kill was an element of 2nd degree murder.  Issue was whether he gave a voluntary, knowing, and intelligent plea despite not knowing he was pleaing to the intent element; says he would have pled otherwise if he had known.  HELD:  plea is not an intelligent admission of guilt w/out adequate notice of the charges against ( or proof tht he understood the charge (must know the elements he is pleading to). 

4. Padilla – immigration consequences of a plea.  During plea hearing, might give more info that implicates the ( to immigration consequences.  ( has Miranda right not to self-incriminate and can remain silent to question where were you born.  Can be IAC for failing to raise Miranda objection (if it is really clear and obvious that there is an immigration consequence).

III. RIGHT TO JURY TRIAL
A. 6th Amend Right to Jury Trial 

1. General:

a. Criminal ( is entitled to trial by jury if the potential penalty is >6 months imprisonment.

· Right is incorporated against States b/c fundamental right (Duncan v. LA)

· Important history of jury trials

· Role of juries in protection from state and “compliant, biased, or eccentric judge”

· Critical nature of community participation in jury trials. 

· Can have less than 12 jurors (6 was held OK in FL)

2. Cases:

· Duncan v. LA – under state law, simple battery is a misdemeanor punishable by max of 2 yrs in prison and $300 fine. ( wanted jury trial but denied b/c state only gives in capital punishment cases or hard labor sentences. 6th Amend right to trial is fundamental right b/c protect from gov’t oppression, corruption, and biased judges.  HELD: 6th amend right to jury trial incorporated against states; applies to serious criminal cases and a crime punishable by 2 yrs is serious. 

· Baldwin v. NY – HELD: right to jury trial if statute allowed for >6 months imprisonment (look to potential maximum, not actual). 

B. Jury Composition and Selection (6th Amend right to impartial jury)

1. Overview:

a. Jury Terms: 

· Venire = the jury pool

· Petit Jury = actual jury selected to sit on a case selected from the venire.

b. Jury Selection Process ( Voir dire (varies from jx to jx)

· Voir Dire questions

· Jurors seek excusal

· 6th Amend guarantees an “impartial jury”

· Juror bias – juror cannot set aside personal opinions and render a fair verdict based upon the evidence presented.

· ( does not have a right to jury composed of particular groups. 

· Prohibits prosecution/gov’t from systematically excluding certain cognizable groups in assembling the venire for jury selection.

c. Challenges:

· Challenges for cause – made on basis that juror cannot perform jury service, has actual bias, or does not meet statutory requirements for serving on jury.  (Constitutional requirement b/c right to FAIR and IMPARTIAL JURY)

· Peremptory challenges – may be exercised for reasons unrelated to juror bias, but cannot be exercised in a discriminatory manner.  Not constitutionally required.

· Batson challenges

d. Who Can Be Excluded? 28 U.S.C. § 1865

· Can’t read, write, or understand English w/ proficiency

· Unable to speak English

· Incapable b/c of mental or physical infirmities to render jury service (i.e., serious health issues)

· Convicted felons whose civil rights have not been restored. 

2. Selecting the Jury Venire & Challenges to Venire

a. Petit juries must be drawn from a source fairly representative of the community (venire).

· Jury-selection systems that systematically excludes an identifiable class of citizens from jury service violates 6th and 14th Amendments.

· ( has standing to challenge no fair cross section even if not of the excluded class.

b. Exceptions (Groups that can be excluded) if COMPELLING REASON

· Ex: gov’t has compelling reason to exclude convicted felons from jury pool

· Systematic exclusion of groups based on Gender, race, and ethnicity is unconstitutional.

c. Taylor v. LA – LA constitution provided that women are not selected for jury service unless she affirmatively files a declaration of her desires to participate.  Venire totaling 175 persons drawn for service and not one was a female.  Excluding racial groups from jury service was held unconstitutional.  HELD: 6th amend says ( allowed to have jury drawn from venires representative of the community so women could not be excluded as a class or given automatic exception based solely on sex. 

3. Selecting the Petit Jury (the Actual Jury) & Challenges

a. General:

· GEN RULE:  the petit jury itself does not have to mirror the community (no guarantee that certain races have to be in there).

· If ( asks court to inquire into potential jurors’ possible racial biases, court MUST do so if there is reasonable possibility that racial prejudice may influence the jury.

· If ( charged w/ an interracial violent crime, court MUST presume the possibility of prejudice exists and ask jurors about their attitudes towards race.

· Potential juror can be “rehabilitated” if despite racial biases, they can still be “fair”

· Can discharge juror once trial begun if:

· Death of immediate family member

· Juror misconduct (communicated about the trial with participants or others; brought outside info/things into jury deliberations; refuse to participate in deliberations).

b. Challenges:

· Challenging Juror Selection/Exclusion

· Challenges for cause

· Impartiality (judge must inquire whether impartiality has merit)

· Knowing misrepresentation by juror that raises strong indication of prejudice

· Pretrial publicity (if juror knows about it they can be excused)

· Racial prejudice

· Juror’s experience or that of their close relatives indicated probability of partiality

· Acquaintance with witness, counsel, or defense counsel

· Disruption

· Peremptory challenges (any reason)

· Batson Challenge (Equal Protection Claims) Three-Step Process:

·  (1) Moving party must make prima facie showing that the other party has exercised peremptory challenges on improper basis of race (intentional racial discrimination).

· Ex: opponent struck 5 people so far and all of them are same race (enough for PF showing).

· (2) If prima facie showing is made, the burden SHIFTS to the challenged party to articulate a race-neutral explanation for striking the juror(s) in question.

· Ex: they looked distracted, sleeping, wouldn’t look me in the eye, etc.

· (3) If race-neutral explanation provided, moving party must show that the proffered reason(s) is pre-textual (i.e., BS, not the real reason; vs. pre-textual traffic stops ok)

· TIMING:  

· Make challenge before jury is sworn and venire is dismissed.

· When jury is sworn in, trial begins; before venire dismissed to have time to remedy.

· MAKING A RECORD:

· Challenging party should put on record what the actual composition of the venire and the petit jury are

· Detailing what the reasons are for suggesting that peremptory challenges were made on the basis of race.

· OTHER Considerations:

· Standing - ( can raise equal protection challenge even if not same race as the challenged juror. (Powers v. Ohio).

· Batson challenges apply in civil cases

· Both prosecution and defense counsel cannot exercise discriminatory use of peremptory challenges.

· Batson Challenges applies to the following types of discrimination

· Gender, race, ethnicity

c. Cases:

· Swain v. AL (Old Rule) – ( could raise Equal Protection challenge to prosecution’s use of peremptory challenges, but only if the ( could prove that the prosecution in case after case (i.e., has a pattern), removed jurors based upon their race. This standard of proof was almost impossible to meet. 

· Batson v. KY – ( claims he was denied equal protection b/c of state’s use of peremptory challenges to exclude members of his race from the petit jury.

C. Prohibition Against Double Jeopardy 

1. General:

a. Cannot be charged for the same offense twice

b. Same offense = same required elements contained in the other.

2. Double Jeopardy Attachment

a. Jury trial – attaches when final petit jury is sworn in

b. Bench trial – attaches when first witness is sworn in

c. If no attachment, can bring prosecution again. 

· Dismissal with prejudice (rare) – can’t bring prosecution again.

· Dismissal without prejudice – gov’t can re-bring the case.

3. Once DJ attaches, no 2nd prosecution UNLESS:

a. ( is convicted, appeals, wins reversal on non-insufficiency of the evidence grounds (e.g., wins an appeal on a legal or procedural ground).

b. Improper indictment (even after the start of trial)

c. Mistrial for manifest necessity (e.g., hung jury).

4. How Long Does Judge Have to Make Jury Deliberate (before declaring mistrial/hung jury)

a. Judges have discretion to declare mistral out of “manifest necessity” ( then can have re-trial. 

b. If judge is too hasty, then retrial could be barred b/c mistrial was not declared out of “manifest necessity”

· Look to length of deliberation  and the case itself. 

· Ex: 3-week trial, jury deliberates 1 hour and sends note to judge saying deadlocked, if judge declares mistrial b/c manifest necessity, can be judge error and no retrial. 

IV. 6TH AMEND RIGHT TO COUNSEL: ADJUDICATIVE/TRIAL STAGE 

A. Review: When Does a ( have a 6th Amend Right to Counsel?

1. Right to Counsel: 

a. Attaches after formal charges brought/arraignment (formal proceedings)

b. Applied at “critical stages”

· Post-charge line up (Wade)

· Post-charge probable cause hearing 

· Preliminary hearings (might be before indictment or formal charge)
· Post-indictment interrogation (Messiah)

· BUT Montejo has drastically limited application of Messiah.

· Limited to post-indictment interrogation where jail informant placed to interrogate (. 

· Arraignments, trial. 
2. NO 6th Amend Right to Counsel:

a. General Test for whether ( entitled to lawyer = C.B.C. approach if adversarial process 

· Is it the type of contest that is like a contest in a trial?

· ( needs someone with evidence law and who is skilled?
b. Settled Areas:
· Not at parole/probation revocation hearings

· Not at habeas proceedings

· Not in civil cases

B. Appointment of Counsel

1. Rule:  When 6th Amend applies, everyone has right to assistance of counsel (in fed court and state court), and failure to provide counsel violates 6th Amend. 


a. NOTE: 6A doesn’t say the state HAS to provide ( w/ atty if he can’t afford one.
2. Scope/Limits:

· Right to assistance of counsel if there is the potential that ( is going to jail (Argerslinger). 

· But judge could say in beginning of case, “I won’t appoint atty b/c I will not impose a sentence of incarceration.” ( then no right to assistance of counsel.

· Applies to appeals too, even if no merit.  ( entitled to appointed counsel who will examine the record to identify any non-frivolous issues for the appellate court to review. (Douglas).

3. Powell v. AL – ( was not appointed counsel until the morning of trial; ( was convicted. Appealed arguing his DP rights were violated (14A challenge b/c 6A not incorporated against states yet).  Court said there is a limited (due process) right to counsel (if very poor ( and very serous case).  HELD: failure of the trial court to make an effective appointment of counsel was denial of DP.  

4. Gideon v. Wainwright (1936) – ( requested counsel, but under state law, not required to appoint counsel.  ( tried case himself and lost. ( appealed to Supremes via habeas corpus petition attacking his conviction and sentence on ground that the trial court’s refusal to appoint counsel denied him his rights under BoR (i.e., the 6th Amend right to counsel).  HELD: 6th Amend right to counsel is a fundamental right and therefore incorporated against the states via the 14th Amend due process clause; everyone has right to lawyer!

5. Argerslinger v. Hamil – ( charged in state court w/ carrying concealed weapon and went to trial unrepresented and sentenced to jail.  State argues that b/c crimes punishable by imprisonment for less than 6 months don’t have right to jury also don’t have right to appointment of counsel.  Court rejects!  HELD: with respect to ANY imprisonment, ( in any danger of going to jail if he gets convicted MUST be represented by counsel at trial. 

C. Self-Representation (Waiving 6th)
1. RULE:   ( may waive his 6th Amend right to counsel and represent himself if his waiver is knowing and competent. (Faretta)

2. Rationale:  

a. Autonomy and right to rep yourself TRUMPS right to effective assistance of counsel. 

3. Knowing & Voluntary:

a. Court inquiry whether K&V waiver of right to counsel.

b. ( knows the consequences? Knows the charges against him? Give up right to argue IAC later on. 
4. Competent:

a. Mentally competent

b. Does not have to have knowledge of the law

D. Multiple Defendants & Right to Counsel Issues:

1. (s have right to separate lawyer

a. Conflict of interest

2. If (s want same lawyer

a. Court MAY allow multiple (s to be represented by same lawyer

b. Wheat test:  If there is an anticipation of conflict of interest, then the court can FORCE separate lawyers on defendants. 

· If Appeal b/c same lawyer for multiple (s, appellate court will look back on decision and review on basis of what the trial judge knew at the time about conflict of interest, not what comes up later.

E. Ineffective Assistance of Counsel:

1. General: 

a. 6th Amend guarantees that ( has right to EFFECTIVE counsel.

b. IAC claim is separate from an APPEAL (brought to trial court).

c. IAC claim ONLY if had 6th Amend right to effective assistance of counsel in trial court (possibility of jail time?)
2. Strickland Two-Prong Test:

a. Performance Prong (deficient performance)
· Counsel’s performance fell well below an objective standard of reasonableness

· What would a reasonably competent lawyer do?

· Deferential standard.
· If there is a plausible strategic argument for why counsel did/did not do, then its OK (even “appearing” to be asleep/drunk can be sound strategy)
· Fact-specific 

· Must point to specific facts 

· Ex: Failure to investigate, failure to research, failure to object, failure to present mitigating info, conflict

· Facts at the time, no checklist of duties, need to give counsel wide latitude.

· Form of information 

· Can provide experts, other lawyers, ABA rules

b. Prejudice Prong  (error was prejudicial)
· TEST: 
· Must show there is a reasonable probability that “but for the counsel’s unprofessional errors” the result of the proceedings would be different.
· Standard:  
· Reasonable probability = probability sufficient to undermine confidence in the outcome.
· Result would be different = acquittal or different sentencing
· 3 Circumstances Where Prejudice May Be Presumed/Automatic 6th Violation (Cronic v. US)

· Complete denial of counsel (or gives counsel too late like day before trial)
· Counsel entirely fails to subject the prosecution’s case to meaningful adversarial testing (extreme and unusual)
· Actual conflict of interest
· NOTE: generally, no per se rule of reversal.  Burden is on ( to demonstrate that defense counsel’s conflicting interests negatively impacted counsel’s performance at trial. 

3. Decisions ( gets to make (not counsel)

a. Decide whether:

· Plea or go to trial

· Waive a jury

· Testify on his/her behalf

· Take an appeal

4. Cases:

a. Strickland – ( surrendered to police and confessed to the 3rd of 3 criminal episodes.  Against counsel’s advice he also confessed to the other murders. Then against counsel’s advice, ( waived right to jury trial, Then rejected advise to get advisory jury at capital sentencing hearing.  In preparing for sentencing hearing, counsel did not seek out character witnesses or request psychiatric exam.  Counsel’s strategy based on trial judge’s remarks at plea colloquy (stepping up to admit wrongdoing) and reputation of judge.  But judge found too many aggravating circumstances and no mitigating so sentenced ( to death.  

· HELD: (1) some deficiencies in failing to get psych test, character witnesses, investigate other witnesses, move for continuance for more time BUT not unreasonable (some strategy to his performance); (2) not prejudicial. 

5. Immigration Cases

a. Padilla – it is ineffective assistance of counsel for failing to inform ( of immigration consequences if it is really obvious consequence.  

b. Hill v. Lockhart – even if defense counsel makes a mistake in giving advice re: parole collateral consequences, the plea is not automatically invalid.  ( must show he was prejudiced by the error. 

V. SENTENCING
A. Intro:

1. Types of Sentencing:

a. Incarceration:  Jail (pre-trial, pre-sentence, short sentences) & Prison.
b. Probation (sometimes community service, curfew, drug testing, etc.)

· Term after incarceration: “parole” (state), “supervised release” (Fed)
c. Home Detention (electronic monitor)

d. Fines

2. Types of Incarceration Sentencing Schemes:

a. Determinant:

· Specific sentences (ex: serve exactly 15 years)

· Eliminates the role of parole board

· Tends to limit judicial discretion in sentencing

b. Indeterminate

· Range of sentence 

· Allows for a period of time to be served and then a parole board to review the sentence and determine when ( may be released.

· Usually judges have broad discretion in imposing sentences.

· PROBLEM: led to large disparities in sentencing (one judge issues sentence of probation but another imposes max sentence for the same offense). 

B. Statutory Guidelines

1. Federal Sentencing Guidelines
a. Grid-like (look at 2 axis to determine what recommended sentence is
· Criminal history (priors) on one axis
· Seriousness of offense at issue on other axis.
b. Sentencing guidelines are ADVISORY (Booker).
· Cannot be mandatory b/c of the lists of the aggravating and mitigating factors.  If it follows the aggravating factors (mandatory), then judge would have to make findings that they are not allowed to make (see Apprendi and Blakely).

· Sentencing made within the guidelines is presumptively reasonable. 
c. Goals:

· Fairness (similar offenses and similar (s treated the same).

· Rein in outlier judges
2. LIMITS to Sentencing:

a. Apprendi – ( charged w/ possessing firearm. Pled guilty to 2 counts in indictment. Later prosecutor ADDED sentencing enhancement that it was a hate crime.  What ( pled to did NOT include anything about hate crime (not in indictment).  Lower court (not jury) found hate crime based on preponderance of the evidence standard.  HELD: facts that push a sentence ABOVE a statutory maximum must be proved and pled (either ( pleads guilty to it or ( is found guilty of it by JURY). 14th Amend violation b/c fact necessary for sentencing found by judge and not the jury or ( admission.

b. Blakely – At penalty phase, judge sought to impose sentence that was not solely based on the “facts reflected in the jury verdict or admitted by (”.  ( charged w/ kidnapping his wife, then he got sentencing enhancement b/c judge found ( acted with “deliberate cruelty” (found on his own, gov’t didn’t ask for it).  HELD: departure from sentencing guidelines (i.e., aggravating factor that takes sentence go beyond max) must also be proved if it puts ( in a higher range on the sentencing guidelines.

3. Federal Sentencing Factors (18 U.S.C. § 3553(a)):

· Nature of the offense

· Need of the sentence

· Kinds of sentences available

· Applicable sentencing guidelines

· Pertinent policy statement

· Need to avoid unwarranted sentencing disparity

· Need for restitution to any victims

C. 8th Amendment Protection Against Cruel & Unusual Punishments

1. General Principles:
a. Proportionality

b. Evolving standards of decency

2. Three-Factor Test for C&U Punishment:

a. Gravity of the offense

b. Sentence imposed on other crim (’s in THIS jurisdiction

c. Sentence imposed on other crim (’s in OTHER jurisdictions.

3. Cases:

a. Solem v. Helm – (introduced 3-factor test) life in prison for uttering (writing) a bad check = cruel and unusual punishment. 

b. Harmelin – first time offender sentenced to LWOP for possessing 672 g of cocaine (drug offense, not technically a violent offense).  Sentence was not C&U; rationale that it could cause a lot of damage.  Since this case, not hard to prove C&U.
c. Ewing v. CA – said Cal 3-strikes laws is proportional and not C&U. ( stole $1200 of golf clubs as his 3rd strike.  (’s crime, in light of his background, was a particular threat to public safety (b/c of high recidivism rate given history of offenses). Deference to legislature.
d. Graham – (YES C&U) outlaws imposition of life without opportunity for parole (LWOP) for juveniles who have been convicted of non-homicides.

D. Death Penalty

1. Used for felony-murder case, where ( demonstrated reckless disregard for human life and played major role in the crime (fact-specific inquiry). 

a. A & B plaint to rob 7-11 together. A doesn’t have gun but B has gun.  B pulls gun out on storekeeper. Storekeeper pulls gun out and shoots A.  B can be sentenced to death b/c reckless disregard for human life & major role in crime (robbery). 
2. Limits:

a. Not for adult crimes of rape

b. Not for child sexual assault crimes

c. Not for mentally retarded (s (Atkins)

d. Not for juveniles (under 18 when crime committed) (Roper)

3. Cases:

a. Atkins – ( mentally retarded and sentenced to death.  Court points to legislative trend against applying death penalty to MR (b/c less morally culpable, less able to be deterred, greater risk of wrongful execution b/c of false confession and cannot assist lawyers). Evolving standard of decency. No death for mentally retarded.

b. Roper – ( was a juvenile when he committed the crime and sentenced to death.  Court identifies 3 main differences between kids and adults: (1) lack maturity and brain not fully developed its cost-benefit analysis; biologically more impulsive; (2) more vulnerable/susceptible to negative influences; and (3) character not well formed and personality more transitory. No death juveniles (under 18). 

VI. HABEAS CORPUS (“Release the Body”)

A. What is it?

1. HC petition = collateral attack on a conviction

2. CIVIL proceeding

B. HC Petition:

1. Must be in gov’t custody (jail, prison, probation, parole = “custody” for HC)

2. Must allege being held in violation of U.S. Constitution. 

3. Typically brought after appeals have been exhausted.

C. Types of Cases That Lead to HC:

1. IAC, alleged Constitutional violation, convicted of unconstitutional law, retroactive fed law, new evidence that was not discoverable before (claims of innocence).
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