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Criminal Procedure Outline

INTRODUCTION












I. Players and Stages

a. Players:

i. Police: apprehend Criminals and investigate cases, assist prosecutors.

ii. Prosecutors: prosecutors have discretion over charging decision.

iii. Magistrate Judges: initial check on the police, first appearance is before magistrate, authorize warrants, review complaints, set bail

iv. Trial Judge: oversee trial

v. Defendants: accused of crime subject to the process

vi. Defense Counsel: obligation to protect client, do not have to take a step back in this process to assess the information and determine if guilty (everyone else in this process is supposed to do that).

vii. Witnesses and Victims

viii. Jury

ix. Correction System:  Jails are for shorter time; Prison is longer sentences

b. Stages:

1. Crime

2. Pre-Arrest Investigation (investigation usually persists up to trial)

3. Arrest

4. Complaint

5. First Appearance / Arraignment

6. Prelim Hearing / Grand Jury

7. Actual arraignment on indicted / trial charges (Speedy Trial, Discovery, Motions)

8. Plea Bargaining

9. TRIAL

10. Sentencing

11. Appeals / DJ Issues (no appeal if guilty plea)

12. Collateral Challenges / Habeas Corpus (such as right to counsel and jury issues)

c. Inherent Problems with the Criminal Justice System

i. Only about 30% of crimes are actually reported.

ii. Doctrine doesn’t always make sense.

1. Ex.  If there is a bad search, then the evidence from that search is tossed out.  If the evidence is not allowed and case is dismissed because of this, bad guy might be getting away.

iii. Sentencing.

1. It costs a lot to incarcerate someone (e.g., $100K for individual on death row)

II. Constitutional Rights

a. In general, rights only apply to the defendants.  

i. Assumes the government has the power, so the rights protect the little guy.  

ii. Framers of the Constitution were concerned about government intrusion.

b. Key Provisions of the Bills of Rights

i. 4th Amendment:  Right against unreasonable searches and seizures; warrant requirement.  Protects the right to be left alone.  The 4th asks:  “When can the police STOP, ARREST, and SEARCH.”

ii. 5th Amendment:  Right against self-incrimination.  Protects defendant during police interrogation (Miranda) and prohibits compelling a defendant to be a witness against himself.  The 5th asks: “When can the government obtain and use a confession against someone in court?”  
· Inherent in the 5th is the special concern for the inviolability of the human personality—for not invading it in order to prosecute.
· While the 4th protects the BODY, the 5th protects the MIND.

· Also, 5th provides the right in federal cases to indictment by grand jury, right against double jeopardy, and general right of due process in criminal cases.

iii. 6th Amendment:  Right to assistance of counsel.  Protects an individual’s right to counsel at any stage that affects the outcome of the trial and the lawyer must provide effective assistance of counsel.  The 6th asks: “When must the government provide a person with a lawyer?”
· Also, 6th guarantees a DF right to speedy and public jury trial, opportunity to confront witness.

iv. 8h Amendment:  Prohibits cruel and unusual punishment.
v. 14th Amendment:  Right to Due Process; Incorporation.  
· Bill of Rights applies to the states through the 14th Amendment’s due process clause.  If right is incorporated, than federal law establishes the floor, and states can add more protections but not less.  

· Almost all rights have been incorporated.  NOT INCORPORATED:

· Right not to Quarter Soldiers (3rd A)

· Right to Grand Jury (5th A)

· Right to Jury in Civil Cases (7th A)

· Right to No Excessive Fines (8th A)

c. Retroactivity

i. General Rule of Retroactivity

1. New constitutional rights are NOT retroactive.

2. The rules of criminal procedure do not apply to those whose convictions are already final.

ii. EXCEPTIONS:  When there is a new decision it IS retroactive.  Happens in two scenarios:

1. Narrows government’s power to punish – puts behavior behind reach of criminal law

a. Eg. Lawerence v. Texas: state cannot prohibit private consensual adult homosexual activity day before law comes down or after.

2. “Watershed” rule of procedure 

· SCOTUS says: exception requires the rule to be a “watershed rul[e] of criminal procedure implicating fundamental fairness and accuracy of the criminal proceding”  Whorton v. Bocking (2007).  

· Virtually impossible for a new rule to be categorized as watershed (very rare for SCOTUS to find a rule is watershed).

· According to Whorton, two requirements must be met:

1. The rule must be necessary to prevent an impermissibly large risk of an inaccurate conviction.

2. The rule must alter our understanding of the bedrock procedural elements essential to the fairness of a proceeding.

· Eg. Gideon v. Wainright: right to counsel.  Classic example of retroactive decision because without counsel very large risk of wrongful conviction.

FOURTH AMENDMENT: SEARH AND SEIZURE






4th Amendment: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

I. In General

a. Two major aspects to the Fourth Amendment:

1. Reasonableness Clause

a. SCOTUS emphasizes that the central requirement of the prohibition against unreasonable searches and seizures is one of reasonableness.”  Illinois v. McArthur (2001).

b. The key is deciding what is reasonable . . .

i. General presumption that searches must have a warrant to be reasonable, but some narrow exceptions (majority view)

ii. Reasonableness is determined by the balancing of the circumstances, i.e. the need for search v. intrusiveness of the search (minority view)

2. Warrant Requirement Clause
a. If there is a warrant, there it must be based on probable cause.

b. The protections of 4th focuses on interactions between the police and people.  

i. In Justice Stewart’s words, the 4th provides “assurance of the right to be let alone.”

ii. Ability to search for evidence, seize what they find, and arrest individuals suspected of criminal activity 

c. Who does the 4th protect?  

i. The 4th only applies to searches inside the US.  US v. Verdugo-Urguidez (1990).
d. Whose conduct is regulated?

i. The 4th only covers GOVERNMENT ACTION.  Does not cover searches by private individuals unless they are working for the government.

e. Exclusionary Rule: If evidence was illegally obtained, it cannot come in at trial

i. Exclusionary Rule is an evidence detour.  You raise the issue in a pretrial motion with the judge.  The judge decides admissibility of the evidence.

ii. If you have technical search under the 4th A, then the government HAS TO GET A WARRANT FIRST (searches without a warrant are unconstitutional).  Without a warrant, the evidence is out under the exclusionary rule.  

II. SEARCH

a. General Rule: a warrantless search is presumptively unreasonable.
b. Search Analysis: four steps

1. Was it a search?

2. Was there probable cause?

3. Was there a valid warrant?

4. Was there a valid exception?

c. WHAT IS A SEARCH?

i. Old Rule:  A search is a physical invasion or trespass into a constitutionally protected area. Emphasis is on location/place.

1. Olmstead (1928):  Held search must be a physical intrusion.  Electronic eavesdropping is held not a search because no physical trespass. 

2. Katz rejected the old rule.

ii. New Rule (Katz test):  Search occurs under the 4th A when the government violates a person’s reasonable expectation to privacy.

1. TWO PRONGS:

a. Subjective Prong: Did the person exhibit an expectation of privacy?
( Did the person take actual steps to manifest privacy?  When a person knowingly exposes something to public, then they don’t have a expectation of privacy.  Look for facts, such as if the person shut the door, talked quietly.

b. Objective Prong: Is the expectation of privacy one that society recognizes as reasonable?
( Is this a reasonable expectation of privacy that society wants to and ought to protect from gov’t intrustion without a warrant? (reasoning here is kind of circular.  A reasonable expectation is one that society says is reasonable)

2. Katz v United States (1967): Katz uses public phone booth down the street from where he lives to run a gambling business.  FBI taps the phone; did not get warrant.  Majority said that (1) there was a search (b/c there was reasonable exhibition and expectation of privacy when holding convo in phone booth.  This is fact specific.  Katz shut the booth door); (2) gov’t should have obtained warrant first so unreasonable search.

Famous Lines: “For the Fourth Amendment protects people, not places.  What a person knowingly exposes to the public, even in his home or office, is not the subject of Fourth Amendment protection.  But what he seeks to preserve as private, even in areas accessible to the public may be constitutionally protected.”
HARLAN’S CONCURRENCE: developed the current two-prong test.

3. Reasonable Expectation of Privacy (after Katz)

a. Difficult to define when a person has a REP.  

i. PRO of Katz test: focuses on person, not property.  Takes protection of privacy out of the home only.

ii. CON: inherently vague and concern that gov’t could undermine it just by saying that people should not expect privacy in certain circumstances.

SCOTUS applied Katz test in specific contexts: open fields, aerial searches, thermal imaging devices used towards homes, search of trash, observation and monitoring of public behavior, dog sniff.

b. Katz expanded the definition of a technical search under the 4th.  Since Katz, Court has limited its view of what constitutes a technical search.  By limiting this definition of search, the Court has limited the requirement that the police need to get a warrant first.

c. Policy concerns regarding searches: (1) protecting privacy, and (2) protecting people from police intrusion.  

iii. Fourth Amendment doesn’t say you can’t search, just says you need a warrant.
1. If you have a search, then police/gov’t must first get a warrant on probable cause.  Warrant based searches are presumptively reasonable searches because assumption is a magistrate reviewed the evidence and determined there is enough PC.  
2. If there is NO 4th A search, the police can do whatever they want without getting a warrant first.

d. OPEN FIELDS: NOT A SEARCH

i. Rule: Inspection of open fields is NOT A SEARCH b/c open fields are exposed to public and there is thus no reasonable expectation of privacy.

ii. Oliver v. US (1984):  Police got a tip about MJ grown in fields of a farm.  Not enough for warrant so go to check it out.  Walked past “no trespassing” signs and a locked gate, followed path for several hundred yards, passed barn and parked camper.  Someone yelled at police, “No hunting here.” Found MJ growing over a mile from DF’s home.  Court found that while there was a subjective expectation of privacy, not reasonable expectation.

iii. WHAT IS AN OPEN FIELD?

1. An open field is an area that is not a house and not curtilage.  

a. Curtilage is area immediately around home where is a reasonable expectation of privacy (like fenced in backyard/patio/driveway)

2. US v. Dunn (1987): Court attempted to clarify the distinction between curtilage and open field by giving four factors.  

“[T]hese factors are useful analytical tools only to the degree that, in any given case, they bear upon the centrally relevant consideration–whether the area in question is so intimately tied to the home itself that is should be placed under the home’s “umbrella” of Fourth Amendment protection.”

Dunn Factors to Determine if Open Field:

a. How close to the home?

Closer to home = Curtilage (and more likely a search)

Further from home = more likely to be open field.

b. Within an enclosure surrounding home?

c. Nature of use?
e.g., growing crops, people don’t usually expect privacy there, but in a swimming pool near home, people might expect it.

d. Steps taken to protect area from observation by passer-bys

e. TRASH: if trash tossed out, NOT A SEARCH

i. Rule:  no RE of privacy in what a person chooses to discard because he knowingly exposes to the public.  (Greenwood)
ii. California v. Greenwood (1988):  Police asked trash collector to pick up DF’s trash left on curb and give to police.  Police searched through DF’s trash and found evidence of narcotics use.  Evidence from trash was used to get a warrant to search house.  DF tried to suppress everything from search based on the fact that PC evidence from trash was illegally obtained.

1. Court held that while DF may have had subjective expectation of privacy (trash bags were non-see through and tied up), there was no REP because the trash was: (1) knowingly exposed to public, and (2) conveyed to third party (trash collector).

iii. Under the Katz test, the placement of the trash matters.  There maybe REP if trash is placed right in back of house.

f. AERIAL SEARCHES: PROBABLY NOT A SEARCH.

i. Rule: Lawful aerial surveillance of curtilage is NOT S SEARCH b/c what people knowingly expose to public is not protected by the 4th.

ii. California v. Ciraola (1986): Police received tip that DF was growing MJ in backyard.  Police could not observe yard from ground level because of tall fences completely enclosing yard, so secured a plane and flew over at an altitude of 1000 feet.  Id’d MJ growing in yard and photographed.  Used photos, aerial observations, and tip to get a warrant to search.

1. HELD:  low-flying, lawful aerial surveillance here was not a search because the area in question was clearly visible from public vantage point (in air), thus knowingly exposed to public and no REP.

iii. Florida v. Riley (1989): Police used a helicopter to observe DF’s greenhouse and MJ growing inside.  The greenhouse was partially enclosed on two sides and the exposed sides were obscured from view by surrounding trees, shrubs, and the mobile home.  A splintered Court resulted in three distinct approaches towards search.

1. Justice White’s Plurality Opinion:  Just like Ciraola, there is no search here because MJ could be viewed through partially open structure by helicopter.  Helicopter flying only 400 feet up, but was following laws and regulation.  “[DF] could not reasonable have expected that his greenhouse was protected from public or official observation from a helicopter had it been flying within the navigable airspace for fixed-wing aircraft.”

2. Justice O’Conner’s Concurrence:  Question is whether DF had a REP from aerial observation (not whether helicopter had a right to be where it was ala White).  So, was the helicopter in public airways at an altitude at which members of the public travel with sufficient regularity that DF’s expectation of privacy was reasonable?  B/c considerable use of airspace at 400 feet, no REP.  Burden is on DF to show that use of airways is not sufficiently routine to arise to REP.

3. Justice Brennan’s Dissent:  Q is whether the public observation of DF’s curtilage was so commonplace that there is no REP.  Burden on prosecution to show that.

4. Justice Blackman’s Dissent:  Private helicopters rarely fly over cartilages at 400 feet.  Prosecution should have burden of proving that DF lacked a reasonable expectation of privacy.

g. THERMAL IMAGING: PROBABLY A SEARCH.
i. Rule:  Surveillance by devices not in general public use that reveal details from inside the home (which would normally require physical intrusion to discover) constitutes a search. (Kyllo)

ii. Kyllo v. US  (2001): Gov’t suspected MJ being grown in side the home of DF.  Used thermal imagers to detect infrared radiation, which is not visible to naked eye.  Images are based on warmth.  Images of DF’s house showed hotter areas where MJ likely to be grown because MJ requires high-intensity lamps.  Obtained warrant based on thermal imaging and other evidence.  Majority held that where the gov’t uses a device not in general public use (such as these thermal imagers) to explore the details of a home that would be previously unknowable without physical intrusion, then it is a search.

h. OBSERVATION/MONITORING OF PUBLIC BEHAVIOR:  MAYBE A SEARCH

What is knowingly exposed to the public, even if someone is in his own home or office, is subject of 4th A protection.  But what is considered public behavior?

i. Rule: Monitoring with a beeper or other device is NOT a search UNLESS the device goes into the house and reveals something that would not otherwise be exposed to the public.

ii. US v. Knotts (1983): Police monitored progress of a car carrying a drum of chloroform by placing radio transmitting beeper into the drum.  The beeper monitored DF’s movements along public roads, indicating where the drum was traveling.  The drum was then left outside the DF’s home.  Police obtained a search warrant based on the location revealed with use of the beeper and then visual surveillance of the home.  Court found there was no search with beeper.

1. Court also said:

a. There is “diminished expectation of privacy in an automobile”

b. Beeper was just monitoring public behavior.  There is no REP for a person traveling on public roads.  His behavior is observable by anyone.

iii. US v. Karo (1984): Gov’t used a beeper to monitor canisters of ether (used to get cocaine out of clothing).  Beeper monitored DF’s movement along public roads, but also beeper and ether were also taken into house and storage facility.  Court found this was a search because beeper used to locate the ether inside a specific house, and there is REP in home.  This info could not otherwise be obtained without a warrant (and physical intrusion) into the house.

1. Key difference between Karo and Knotts: use of beepers and monitoring device in a home = search.  If outside of home and is exposed to the public = not a search.  Karo limited Knotts by saying that govt cannot use the beeper to take them to a place that the eye could not take them.

iv. Other discussions of what is public behavior: 

1. Rule: No REP if information is exposed to third-party 

2. US v. White (1971): RECORDING CONVO IS NOT A SEARCH.  Issue was whether there was a search when a gov’t informer carrying radio transmitter engaged in a convo with suspect.  Court found that listening to the convo by another person in possession of a radio receiver was NOT a search because suspect had no REP in conversation.  Didn’t matter that convo was recorded because agent could have just transcribed what was said later if didn’t record.

3. California Bankers Assn v. Schultz (1974): INSPECTION OF BANK RECORDS NOT A SEARCH.  Because bank already knows information and thus there is third-party knowledge.

4. Smith v. Maryland (1979): USING A PEN REGISTER IS NOT A SEARCH.  Police installed a pen register (records on paper tape all numbers dialed from phone line) to record numbers dialed out of DF’s home (without a warrant).  Found out a call was placed from his home to robbery victim and used that info to get warrant to search DF’s home.  Not a search because this information is already known by phone company.  

a. Same rationale applied to emails in US v. Forrester (9th Cir. 2007).

b. Note: Congress enacted statute in 1986 prohibiting installation or use of pen register without court order.

i. DOG SNIFF:  PROBABLY NOT A SEARCH

i. Rule:  Dogs sniff that only exposes contraband is not a search because no legitimate privacy interest in contraband.

1. Idea is that trained dogs are only detecting contraband.  The manner in which the dogs are finding them is not illegal (sniffing outside of the dog).

ii. US v. Place (1983): Dog sniff of luggage at Kennedy Airport not a search.  To get info, no opening of luggage required.  Sniff “discloses only the presence or absence of narcotics.”

iii. Illinois v. Caballes (2005): Dog sniff during a lawful traffic stop not a search.  Only info revealed was MJ in trunk.

j. FIVE BASIC PRINCIPLES OF SEARCH UNDER 4TH A:

1. What a person knowingly exposes to the public is not a search (even if theoretically possible for public to be there, no REP).

2. There is no REP if information is exposed to 3rd party.

3. Perception of the viewers can be enhanced by common devices, like flashlights, BUT NOT by technology not generally available to the public, like thermal imagers.

4. Investigative techniques only capable of detecting contraband is not a search.

5. Actor must be a government actor to trigger the 4th.

k. ANALYSIS OF TECH CASES: ask the following questions

i. Nature of the place stuff was taken (open to public)?

ii. Steps person has taken to enhance privacy of a place

iii. Location of observer using technology

iv. Availability to general public of technology

v. Is surveillance unnecessarily invasive?

l. Applying Search Analysis:  

i. Bond v. US (2000): Issue: Whether a police officer’s physical manipulation of a passenger’s carry-on constitutes a search.  Facts: Border Patrol Official had boarded a bus to check the immigration status of its passengers and as he walked down the aisle, he squeezed their parcels in the overhead rack.  Officials obtained “consent” to search a parcel that had a hard brick thingie in it & discovered it was a brick of meth.

1. Concurrence, Rehnquist:  Ciraolo and Riley are different from this case because they involve only a visual, as opposed to tactile, observation.  Physically invasive inspection is simply more instrusive than purely visual inspection.

2. Dissent, Scalia and Breyer:  In determining whether an expectation of privacy is reasonable, it is the effect, not the purpose that matters.

ii. Pineda-Moreno (9th 2010): Recent 9th Circuit Case.  Issue: Whether police placing a beeper on a car parked in the driveway was a search.  9th Circuit concedes the driveway is curtilage, but said no REP on an open driveway.

III. SEIZURE

a. In General

i. 4th A applies to ALL seizures of person and property.  

ii. Two Types of Seizure:

1. Stops

2. Arrests

iii. An illegal arrest or stop generally requires the exclusion of the evidence gained as a result.

iv. Three important questions in regard to seizures:

1. Warrant needed for arrest?

2. When does the seizure occur?

3. Is an arrest permissible for a minor offense that does not carry with it possibility of prison term?

b. Seizure of Person

i. Is Warrant required?

1. Warrant preferred, but NOT needed for arrest as long as there is probable cause.  US v. Watson (1976)

ii. When is a person seized?

1. Mendenhall Rule:  A person is seized if a reasonable person under the circumstances would believe that he or she was not free to leave. 

a. In view of all the circumstances surrounding the incident.  Need not be told that you are not free to leave.

b. “Free to Leave” Factors:

i. Threatening presence of several officers

ii. Display of weapon by officer(s)

iii. Some physical touching of the person

iv. Indication that compliance with request is an order

a. Language

b. Tone of voice

v. Might indicate seizure even if person did not attempt to leave

2. US v. Mendenhall (1980): DF was observed at airport by DEA agents, who stopped her and asked to see identification and airline ticket.  Her id and ticket names did not match.  Agents asked DF to go to airport DEA office and she does.  Female officer joined them to conduct strip search (DF consented by disrobing).  Packages of heroin were discovered on DF.  DF arrested.  Court held that Mendenhall was not seized because a reasonable person would believe FREE TO LEAVE based on the TOC (no weapons, no threats).

a. Mendenhall Takeaways:

i. 4th A covers ALL seizures, even brief, and all seizures needs some objective justification.

ii. Seizure = when a reasonable person believes he was not free to leave.  He does not need to be told free to leave, look at TOC.

3. BUS SWEEPS: 
a. Bostick Rule: Whether a reasonable person under TOC would feel that he could decline or otherwise terminate the encounter. (Bostick)

b. Floridia v. Bostick (1991):  Issue: Whether there was a seizure when police boarded a bus and asked passengers for permission to search luggage.  In these situations, passengers are not generally “free to leave” during encounter.  Facts: Police boarded bus and asked DF for permission to search his luggage; DF consented; cocaine was found.  Court developed a specific standard for this situation.

c. US v. Drayton (2002): Police boarded a bus and asked passengers for permission to search their bags.  One officer sat in driver’s seat and other two went down the aisle.  However, Court said that the aisle was not blocked, and there was nothing coercive or confrontational about encounter; no force involved.  Court held that under Bostik standard, NO SEIZURE.

i. Officers in this case argued that there was consent to search the groin area of DFs and court found that the search was justified by consent.

ii. If there was no consent, then the search would have to be supported by some objective justification in order to have the drugs found come into evidence.

d. Brendlin v. California (2007): Held that passengers are seized when police stops your car; both driver and passenger are seized under 4th.

4. POLICE CHASE:  USUALLY NOT A SEIZURE without a physical restraint.

a. During a chase, DFs are not yet restrained.  The moment of seizure is when the suspect submits to authority.

b. California v. Hodari D (1991): Police observe suspects around a car.  Suspects flee when police approach.  Police pursue the DF and DF throws something (later id as crack cocaine).  Police then tackle DF.  Court held that tackle was the point of seizure.  

( ADDED new requirement to Mendenhall standard: 

When person does not feel free to leave AND submits to the authority of the police OR is physically restrained.

IV. THE REQUIREMENT FOR PROBABLE CAUSE

a. A core requirement of the 4th A is the requirement for probable cause.

b. When do we use the PC standard?

i. Issuing a warrant (for search or for arrest):

1. Generally, judge may issue a search or arrest warrant only if there is PC.

ii. Arrest (with or without warrant)

1. In circumstances where no warrant is required, police officer can only search or arrest if there is probable cause.

iii. There are exceptions to PC requirement.

1. Eg. School searches require lesser standard of “reasonable suspicion”

iv. If there is PC, then the search or seizure is VALID under the 4th.  PC makes the search or seizure “reasonable”

v. To guarantee PC ( get a warrant first: a neutral magistrate will find there is PC so the search or seizure is considered reasonable under the 4th.

c. Probable Cause for Arrest and Search

	PC Required for ARREST
	PC Required for SEARCH

	1.  PC to believe crime has been committed, AND
	1.  PC to believe there are fruits, evidence, or instrumentalities of a crime, AND

	2.  PC to believe DF is the one who committed the crime (ID of DF)
	2.  They are in a certain location.


d. Definition of Probable Cause

i. There is no precise definition of PC.  

( Classic definition often cited by SCOTUS:  whether the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense had been committed. (Carroll)

Brinegar definition of PC is similar:  the facts and circumstances within [the officer’s] own knowledge and of which they have reasonable trustworthy information are sufficient in the themselves to warrant a man of reasonable caution in the belief that an offense has been or is being committed.
ii. PC required, even if able to act without a warrant, is always the same amount of PC.  So whether you got the warrant in advance or not, question is could you have obtained the warrant?

iii. Quantifying PC: PC is somewhere on the spectrum between suspicion (10%) and beyond a reasonable doubt (95%).  PC is probably around 30-50%.

iv. PC is the same whether for an arrest or search. 

e. What is sufficient belief to meet the standard for PC?

i. Looking at INFORMANTS for PC test:

1. Why are informers suspect?  There are credibility issues with informants: how does the informant know the details he is giving?  What is his motive for informing?  Also, fear of totalitarian state where everyone is informing on each other.
2. Aguilar test is the old test (decided 1949).  In Gates, SCOTUS departed from the Aguilar test and instead emphasized a TOC approach.  Gates is now the federal floor standard, but some states still follow Aguilar because it is more clear and raises the requirements.
ii. Aguila-Spinelli test: What has to be proved for PC regarding informants
1. The informant is credible: i.e. the informant is reliable as a general matter (generally no lying, no dishonest mistake: generally reliable informant)
a. Some factors that go to this prong: police know who the informer is and how to get in touch with informer; police have used informer before and informer was reliable; 
2. The informant is reliable: ie. the informant is reliable in this case (not lying, not mistaken)

a. Some factors that go to this prong: likely the informant has the knowledge; declaration against interest; motive; corroboration

iii. Illinois v. Gates (1983): An anonymous informant letter was sent.  Police corroborated what letter said would happen (very specific details about what DFs would do).  A search warrant was obtained and drugs were found in DF’s car and home.  
1. Court said that Aguilar standard is not fluid enough, so the new test is TOC test, but incorporating Aguilar.  So look at both Aguilar prongs to inform, but also look at TOC.  No hard and fast rule to rely on.  
2. Concerns with this test when you have a warrantless arrest or search:

a. Easy to justify after the fact if search or arrest is fruitful: Suppression Mtn is made after the fact – the search has been successful – whether reviewing search that led to arrest or arrest that led to search

i. Dangers?  Depends on testimony of police:  police may easy to justify after the fact when nothing was written down in advance.  A warrant requires spelling out what police know.

ii. In these cases, it’s the word of police versus word of D.  Up to Judge who to believe
f. If there is are multiple people being arrested, there must be PC as the basis for each individual arrested.

i. Maryland v. Pringle (2003): Pringle is the front seat passenger of a car stopped for speeding.  Officer searched the car and found money and cocaine.  Pringle argued that there was no PC to arrest him.  Court said there was PC to arrest Pringle because the circumstances indicated a common enterprise (cocaine baggies were in backseat and in armrest).  

1. Takeaway: Court said that PC must be particularized to each person arrested.  Simply being in close proximity to others independently suspected of criminal activity is not enough for PC.  

g. Is PC an objective or subjective standard?

V. THE WARRANT REQUIREMENT:
a. When do you need a warrant?
i. Warrants make search and arrests reasonable under the 4th:

1. If there is a technical 4th A search, you need a warrant (minus certain exceptions).

2. If there is an arrest, a warrant makes it reasonable.  If there is no arrest warrant, can still be reasonable if in public and based on PC.

ii. Once in a place where police legally may search because of warrant, whatever they find can be used against DF.

iii. Watson (1976): Rule Established: Arrest was made in public based on PC.  Court held that no warrant is needed as long as there is PC

iv. Payton (1980): Court struck down a NY statute that authorized warrantless entries into private homes for purpose of making felony arrests.  Court said that if warrants necessary to look for property in home, then its necessary to look for people too.  The sacredness of the house in this case compared to Watson makes the difference.  
1. Govt may want to arrest someone in their house, because maybe can see some evidence in plain view.  But, need an arrest warrant to arrest someone in their house.  Otherwise, wait until they are in public and arrest them on PC.
v. When arrested without a warrant (like in public), then there are checks on arrest without a warrant to ensure PC:

1. Certain case law: Gerstein and McLaughlin
a. Cnty of Riverside v. McLaughlin (1991): Defendant arrested without a warrant and held in custody must receive, within 48 hours, a judicial determination of whether his arrest met the PC standard.  Judicial “review” differs depending on the jurisdiction
2. Preliminary hearing

b. WARRANT REQUIREMENTS:

i. Probable Cause

ii. Particularity

iii. Issued by a Neutral and Detached Magistrate
iv. Properly Executed
c. Particularity
i. Specific about what they are looking for: must describe specifically the place to be searched and the property to be seized.

ii. Must be narrowly tailored to place searched.

( Justice Stewart in Katz on warrants: … specifically informed of the basis on which it was to proceed, and clearly apprised of the precise intrusion it would entail, could constitutionally have authorized, with appropriate safeguards … limited search and seizure…
iii. So if looking for a Big Screen TV, cannot go look in shoe box.  But if looking for coins or jewelry, justifiably can search nearly everywhere.

d. Proper Execution of Warrant

i. Rule: Overall, proper execution of a warrant requires that police act reasonably.
ii. Knock and Announce:
1. Rule: Absent exigent circumstances, police must knock and announce their presence before entering a residence to execute a search warrant.
2. EXCEPTION only if Police have a reasonable suspicion that K & A will: (1) pose a danger to officers, or (2) lead to destruction of evidence.

3. What exactly constitutes K & A is still open.

4. Wilson v. Arkansas (1995): DF made narcotic sales to an informant.  Police got a search and arrest warrant.  They went to home and entered by opening unlocked door, identifying themselves only as they entered.  Court held that common-law K & A principle is part of the reasonableness inquiry under the 4th.  Court found that here, the unannounced entry was unreasonable under the 4th.
a. Court noted exceptions: prisoner escaping into his dwelling, reason to believe evidence will be destroyed, threat of violence,
5. Richards v. Wisconsin (1997): Court rejects idea of categorical exception to K & A, but found that the facts in this specific case provided exception (guy was trying to escape + easily disposable nature of drugs)
6. In recent case law, Court has been deferential to law enforcement:
a. US v. Banks (2004): 15-20 seconds wait after K & A enough to enter if reason to believe waiting longer would provide opportunity for suspects to destroy evidence.

b. Hudson v. Michigan (2006): exclusionary rule does not apply to evidence gained after K & A requirement violated (so evidence still gets in!)

iii. Unforeseen Circumstances or Mistake:

1. Rule: If a mistake is made in executing a warrant, the search is permissible so long as the police action is reasonable.
2. Maryland v. Garrison (1987): Police have a valid warrant and accidentally go to the wrong location (didn’t know there were two apartments at location and went into wrong one); found contraband at the mistaken apartment.  Court said this mistake was objectively understandable, and that officers acted reasonably when it searched the wrong apartment.
3. L.A. Cnty v. Rettele (2007): Police got warrant to search house, but suspects moved out three months prior.  Police ordered these new residents, who were different race, out of bed naked.  Court said that the police were executing a valid warrant and acted in a reasonable manner (did not keep people naked and standing longer than necessary).
iv. Innocents:
1. Rule: The police may temporarily seize a premises and people in it, including innocent occupants, while executing a warrant. (Muehler v. Mena)
a. Temporary detention allowed because it: 
i. Prevents flight
ii. Ensures officer safety
iii. Facilitates orderly completion of search 
b. Occupants includes people within the perimeter of the house (e.g. backyard, driveway).  An individual who left the premises, however, can no longer be detained. 

VI. EXCEPTIONS TO THE WARRANT REQUIREMENT

[W]arrantless searches are per se unreasonable, except, of course, when they are not.  Justice Thomas’ dissent in Groh v Ramirez (2004)

a. Warrantless searches are unconstitutional under the 4th A unless they fall under the one of these exceptions:
1. SIA
2. Hot Pursuit
3. Exigent Circumstance
4. Automobile Exception
5. Plain View Doctrine
6. Inventory Search
7. Consent
8. Border Crossing
9. Checkpoints
10. Search of Those on Probation or Parole
11. Special Needs
( also note, no warrant is needed in a Stop and Frisk

b. In creating these exceptions, the Court is attempting to balance the privacy interests involved against the unduly hampering effective law enforcement.
c. Searches Incident to Lawful Arrest (SILA or SIA): police are allowed to search a person and his grab area at the time of a LAWFUL arrest. 
i. SIA is justified by: (1) officer safety; and (2) destruction of evidence.
ii. Overall, SIA situational principles:
1. SIA at Home:  When there is arrest at home because of arrest warrant or an exception.  SIA limited to “grab area”
2. SIA in Car: When someone arrested in car, or just recently left car.  Grab area includes passenger compartment, containers, under seat.
3. SIA constant: Always (1) search of person, and (2) search of all containers on person.  Search maybe at same time as arrest (like WIRE clip).
iii. SIA does not require PC.  It is automatic, but limited in scope.
1. Chimel v. California (1969): Police arrested DF with warrant.  Searched entire house without consent for 45 min; directed DF’s wife to open drawers in bedrooms and move things around.  Court found that scope of the search was unreasonable under the 4th A because no search warrant, and the search went beyond the area just around DF (from where weapon could be used or evidence used). 
a. What Justice Stewart says about SIA of person:
i. “it is reasonable for the arresting officer to search the person arrested in order to remove any weapons that the latter might seek to use in order to resist arrest or effect his escape”
ii. “it is entirely reasonable for the arresting officer to search for and seize any evidence on the arrestee's person in order to prevent its concealment or destruction”
b. What Justice Stewart says about “grab area” in immediate control of suspect
i. “And the area into which an arrestee might reach in order to grab a weapon or evidentiary items must, of course, be governed by a like rule. A gun on a table or in a drawer in front of one who is arrested can be as dangerous to the arresting officer as one concealed in the clothing of the person arrested. There is ample justification, therefore, for a search of the arrestee's person and the area ‘within his immediate control’—construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence.”
c. What Justice Stewart says about searching anything else in house:

i. “There is no comparable justification, however, for routinely searching any room other than that in which an arrest occurs—or, for that matter, for searching through all the desk drawers or other closed or concealed areas in that room itself. Such searches, in the absence of well-recognized exceptions, may be made only under the authority of a search warrant.”
iv. Police may search a person incident to arrest regardless of the crime that led to the arrest.  Also, SIA okay even if no reason to believe DF has a weapon.
1. US v. Robinson (1973): DF was stopped for driving with an expired license.  Officers arrested him and then searched him; found heroin.  Court found this was okay because search was made of the “area within control of arrestee.”
v. There MUST be an arrest for SIA = bright-line rule

1. Knowles v. Iowa (1998):  DF stopped for speeding and issued citation.  No authorization to search car DF was driving because not an arrest.  “All evidence necessary to prosecute that offense had been obtained” so no further search allowed.

vi. What is the Grab Area?
1. Grab area is area around DF.  The “reachable zone”

2. Opening things in immediate area counts as grab area: Drawers and cabinets next to where DF is arrested; containers.

3. Where the DF was when he was arrested is grab area. Even if DF has been moved, police can go back to original grab area.
4. If DF moved to a new area by police, then there is a new grab area there that can be searched.
( Takeaway: The definition of grab area is flexible in terms of time and scope.
vii. Protective Sweep
1. Definition: a quick and limited search of premises, incident to an arrest and conducted to protect the safety of police officers or others.  Maryland v. Buie (1990)

a. It is narrowly confined to a cursory visual inspection of those places in which a person might be hiding.
b. The officers can “look in closets and other spaces immediately adjoining the place of arrest from which an attack could be immediately launched.”

i. NO PC OR RS required here.

c. Maryland v. Buie (1990): Two men committed a robbery; one was wearing a red jogging suit.  Police got search warrant for DF; went to home and arrested.  Entered basement (where DF was emerging before arrest) in case someone was there, and happened to find red jogging suit in plain view.  Red jogging suit seized.  Court said good!

2. To search beyond of other rooms not adjacent or ALL of house, need RAS that there may be an individual posing danger to officers.

a. Officer can only search where a person could be.

3. If anything is found from protective sweep, its fair game (under plain view). 
viii. SIA involving CARS:
1. Police can order driver out of a car on any lawful stop.  (Mimms)
2. Police can order passenger out of car for any lawful stop.  (Wilson)
3. Can search passenger compartment, any containers, and under seats. BUT CANNOT search trunk. (Belton)

a. NY v. Belton (1981): Pull car over for speeding and police can smell MJ (plain smell), so order all passengers out of car and arrested them.  Police search car, find MJ, and then search passenger compartment of car and a jacket (find MJ in here). Court establishes a per se rule allowing search of passenger compartments and containers, but trunk not included.
4. Can search car even though occupant recently vacated. (Thornton)

a. Thornton v. US (2004): In this case, the car is already stopped and the driver has exited, then arrest made.  Search made of car when driver was already in squad car arrested.  Court held that Belton rule applies to “recent occupants” of cars.

b. Unclear how recently must have been in car, or how close has to be to car to justify the search.

5. Recently, the court backed away from the Belton’s per se rule and added criteria.  Arizona v. Gant (2009): 
Search of passenger compartment permitted if: 

i. Arrestee unsecured and within the reach of the car, OR

ii. Reason to believe evidence of crime of arrest in car.

d. Hot Pursuit Exception: Warrantless searches and arrests in homes are presumptively invalid, but there is an exception if police are in “hot pursuit” of a suspected felon.  (Warden)
i. Warden v. Hayden (1967): Armed robber robbed a cab company and was followed to a residence by cab drivers.  Police were told that robber had entered that house and police went in to search the home for the robber.  Arrested robber and during search found evidence.  Court held that “under the circumstances of this case, the exigencies of the situation made that course imperative” and found no 4th A despite warrantless entry, search, and arrest.  Court said speed here was essential.
1. Note.  Court also said that the seizures of evidence (including gun) happened just prior or immediately contemporaneous with the arrest and was  part of effort to find the suspected felon.  The scope of the search must be a broad as reasonably necessary to prevent the danger of the suspect being in the house.
ii. But police CANNOT enter to make a routine felony arrest.  (Payton 1980)
e. Exigent Circumstances: In an emergency, police can search without a warrant if there is probable cause.  
( Hot pursuit exception is actually an example of this.

i. Potential exigent circumstances:

1. Hot pursuit

2. Fleeing felon

3. Destruction of evidence

4. Public health and safety

ii. For the exigent circumstances exception to apply, there must be:
1. An emergency situation justifying warrantless activity, AND
2. Probable Cause
( Limitations: 

(1) Cannot create own exigency; 

(2) Cannot enter to preserve evidence of a minor offense= must consider gravity of underlying offense (Welsh).

(3) Search is limited to the exigency that justified it = prior to or contemporaneous with discovery of suspect, usually regarding looking for weapons (Warden) (but exam note: look for other exceptions to kick in: plain view, SIA, consent, protective sweep)

iii. SCOTUS reluctant to find exigent circumstances.

1. Welsh v. Wisconsin (1984): Police found empty car in open field and witnesses say driver was sick or drunk.  Police found registration of DF and went to DF’s home, where he was asleep.  Police arrested.  Argued that there was exigent circumstances because blood-alcohol level proof would be destroyed.  Court said not enough of an emergency.

2. Mincey v. Arizona (19871): no blanket warrant requirement for murder scenes

iv. Police may enter if without a warrant if it is an emergency and they believe that entering the premises will provide protection.

1. Brigham City, Utah v. Stuart (2006): Police respond to loud party complaint and hear loud sounds of fight, went to investigate in backyard and saw fighting and injuries occurring.  Court said this was reasonable to come and stop the fight and prevent further injury.

v. FACTORS for looking at Hot Pursuit and Exigency

1. Police may pursue a fleeing felon into home

2. Gravity of offense (minor offense doesn’t justify)

3. Hazards of waiting for warrant

4. Remaining & imminent threat?

5. Preserving evidence (not enough alone in Welsh)

6. Protection of others: save lives & property too

7. Reasonable actions and reasonable entry justified in objective TOC (violence & yelled in “police” in Stuart)

f. Automobile Exception: Cars and other moveable vehicles can be searched without a warrant if there is probable cause.  
i. Rationale: Moving vehicles (car, boat) can be easily moved out of locality or jurisdiction and, thus, it is not practicable to secure a warrant to search. (Carroll 1925)

ii. What is considered a moving vehicle for the auto exception?

1. California v. Carney (1985): Found that mobile home still came in under the automobile exception even though the mobile home was realistically no longer mobile.

2. Chambers v. Maroney (1970): Even if car taken to police station and is no longer moveable, automobile exception still applies because the petitioner was riding in it at time of arrest and it was taken to station to be thoroughly searched there.  Note. In this case, this was not a SIA because car was searched significantly long after the arrest.

iii. Searches of Containers in Automobiles

1. Rule:  Containers in car, such as luggage, can only be searched without a warrant if there are exigent circumstances UNLESS YOU HAVE PC (then okay).  

2. If you have PC to search the car, then that PC extends to containers in the car. (Acevedo (1991))
a. This extends to personal belongings of passengers of a car police believe to have contraband.  No basis for distinction among packages or containers in car based on ownership. (Houghton 1999)
iv. Some Notes on Cars:

1. If police want to search the car as part of search of home (connected to search of house), then car must also be specified in warrant.  (Coolidge)

2. Inventory search of car allowed if car is impounded.  (Lafayette).

g. SUMMARY ON CARS AND TRAFFIC STOPS (from slides)
i. PC and Traffic Stops:

1. Pre-textual stops are ok, so long as there is an actual violation & a real legit reason to stop.  Subjective intention of the popo not relevant – only the objective basis (Racial profiling ok if there is a real reason to stop the driver of car too). Whren
2. Illinois v. Caballes: A drug sniffing trained dog may sniff the car pursuant to a traffic stop where there is no particularizes suspicion of drugs whatsoever.

ii. Traffic Stops and then Warrant Exceptions:

1. Lawful stop & see something in plain view (Whren)

2. Smell something – plain smell corollary to plain view

3. Suspect acts in way to give concern for officer safety – PROECTIVE SWEEP of car/ FRISK of car. (In Michigan v. Long, once out of car, driver made threatening gesture as if to get weapon from car.)

4. Police can ask for permission / consent to search car.; no need to inform D of rt to refuse. (Robinette)

iii. PC and Auto Exceptions

1. Warrantless searches of cars are allowed if there is PC to believe car contains ev of crime. Carroll (cars do not have some expectation of privacy as home, are mobile, are reg by gov’t).

2. Police may conduct search where car stopped or later at their leizure at po station. Chambers

3. Search of car on PC may include opening all containers in car – no separate warrant required.  ACEVEDO

4. Search of car on PC may include searching passenger possessions, which are in car. Houghton
iv. Car vs. Homes

1. Carney: cars are mobile, or at least have the potential to move …

2. Under automobile exception, do not need warrant to search a mobile vehicle, even if used as a home.  PC to search – can get inside w/o warrant. 

3. Home – still greatest protection.  Need a search warrant to search home or can get inside if executing an arrest warrant & do SIA in grab area (Chimel) … or have an exception to warrant req’mt.

4. Just PC to believe contraband in HOME = NOT OK

h. SIA of Person in Car compared to Auto Exception:

	SIA of Person in Car
	Auto Exception

	Threshold Requirement:

1. Legitimate Arrest

2. Gant: (1) DF unsecured and in reach of car, OR (2) Reason to believe evidence of crime of arrest in car.
	Threshold Requirement:

1. PC (can attach to car itself or something in the car)



	Scope/Limits:

Passenger compartment.  NO trunk.
	Scope/Limits:

Can search whole car and anything inside it, including passenger’s possessions.


i. Plain View Doctrine (PVD): If officer is lawfully present in a place, they may use all of their senses and may seize whatever they see as evidence without a warrant.

i. PVD is a seizure doctrine. 
ii. PLAIN VIEW REQUIREMENTS:

1. officers had a right to be there

2. object announce their criminality

3. requires no further search to determine whether objects can be seized.

iii. It must be immediately apparent that the seized item is illegal (announce criminality).  

1. Arizona v. Hicks (1987): Police entered an apartment pursuant to a warrant and saw stereo equipment that they though might be stolen merchandise.  They did not have PC to support this, but officer moved the equipment to find a product ID number (used it determine it was stolen).  No PVD applies here because stereo itself isn’t clearly illegal just by sight.  

a. Court said that moving the stereo was a search (and police needed PC).

b. There is a difference between “looking” at a suspicious item and “moving” it, even a few inches.

iv. There is no inadvertence requirement.

1. Horton v. California (1990): Court says that though inadvertence is characteristic of most legitimate plain-view seizures, it is not a necessary condition.

v. Plain Smell: collorary to PVD; if officer is lawfully in a place and smells something he associates with contraband, he has PC to search further

1. ex. Belton: officer smelled MJ in car.

j. Inventory Searches: If property is lawfully in the possession of the police, they may inventory the contents to protect the owner’s property while it is in police possession.
i. MUST be done as part of standard procedures, not as pretext for a criminal investigation.
1. idea is that inventory search is done for safekeeping function, to: (1) protect property while in police custody, (2) to prevent false claims, (3) to avoid introducing dangerous items into facility.
ii. Inventory search can be conducted without warrant, PC, or reasonable suspicion.  

iii. Can also inventory search a person’s possessions. (Lafeyette).
k. Consent: Voluntary consent allows a search without a warrant or PC.  
i. Consent must be voluntarily given and not the result of duress or coercion.
1. Burden is on govt to prove voluntary consent by clear and convincing evidence.
ii. Standard is TOC:  Was the consent voluntary under the totality of the circumstances?
1. Bustamonte SUBJECTIVE FACTORS FOR DF’S: Schneckloth v. Bustamonte (1973)
a. DF’s age
b. DF’s education level
c. Knowledge of right to refuse
d. Language
2. Drayton COERCIVENESS OF POLICE FACTORS: US v, Drayton (2002) – affirming Bustamonte’s TOC standard and looking at the following factors:

a. Nothing coercive or confrontational

b. No application of force

c. No intimidating movement

d. No overwhelming show of authority

e. No brandishing of weapons

f. No blocking of exits

g. No threat

h. No command

i. No authoritative tone of voice
iii. Authority to Consent

1. Actual Authority:  When a person consenting has right to occupy/control/use property.

2. Multiple occupants of residence/Dueling Authority:

a. One occupant of a residence may give consent if the other occupants are not present. (Matlock)

b. But if both occupants are present, and one consents and the other does not, then CANNOT search without warrant.  

i. Georgia v. Randolph (2006): Police respond to domestic dispute.  Wife insists there are drugs and stuff in the house and invite police to search.  Husband refuses to allow search.  Police searched and found drugs.  Court held that if there is dueling consent and both occupants are physically present, the police cannot search.

( physical presence is key here.

c. Authority to give consent extends to areas where someone has the control or use the property.  An unshared room, or room with locked door may show exclusivity so a roommate cannot grant access to your room.

3. Scope of Consent:

a. Scope of search is limited to where a reasonable person would believe the consent extends to.

i. E.g., if something is locked up in a drawer, consent might not go there.

ii. E.g., if officer asks, “can I look around?” versus “can I look for TV?”  Consent to looking for TV means officer can’t go looking in little spaces like a drawer.

l. “Special Needs” and Checkpoints: When interest is in care-taking function (like safety) rather than “the general interest of crime control,” then search or seizure okay as long as reasonable according to balancing test.
i. Checkpoints: 4th A seizure occurs when car is stopped at a checkpoint.

1. Balancing Test Analysis for Special Checkpoints:

a. Is there a special need? (Must be separate from traditional law enforcement.)

(  YES. Then apply BALANCING TEST to determine if search was reasonable.

( NO.  Then look to traditional 4th A analysis; need a warrant or warrant ex exception to justify intrusion.

b. Balancing Test: balance these factors
i. Intrusion on the individual

ii. Government Interest

iii. Effectiveness.

2. Sobriety checkpoints are constitutional

a. Michigan Dept of State Police v. Sitz (1990):  Police established sobriety checkpoint where all drivers are briefly stopped and examined for signs of intoxication.  Court upheld the sobriety checkpoint under balancing test: the gov’t interst in minimizing the high dangers of drunk driving versus a minimal intrusion (just looking for signs of intoxication).

3.  Information seeking stop is okay.

a. Illinois v. Lidster (2004):  Court upheld highway checkpoint where police stopped motorist to ask them for information about a recent hit-and-run accident.  Gov’t interest is high: getting information because someone died.  Intrusion is minimal, just asking for information.  Info is not against the individual stopped.

4. Border patrol checkpoints to intercept illegal immigrants okay. US v. Martinez (1976).

5. Police CANNOT establish a checkpoint to look for visible legal drugs in the car.

a. City of Indianapolis v. Edmond (2000):  Purpose of checkpoint was the discovery and interdiction of illegal narcotics.  Police put up roadblocks: stop cars, ask for license and registration, look for signs of driver impairment, do open-view exam of car from outside, circle with drug sniffing dog.  Court said this program was driven by crime investigation and control purposes, unlike Sitz (interest is in public safety).  

ii. When Special Needs have justified suspicionless searches:

1. Skinner v. Railway (1989): drug & alcohol tests for railway employees involved in train accidents or violating particular safety rules.  Court said there was a “special need to ensure the safety of the traveling public.”
2. Treasury Employees v. Von Raab (1989): drug tests permissible for US Customs Service employees who seek transfer or promotion to positions involving drug interdiction or requiring employee carry a firearm

3. Griffin v. Wisconsin (1987): Wisc. Reg permitted search of probationers’ homes on reasonable grounds (less than PC)
iii. When Suspicionless searches are NOT OKAY:

1. Chandler v. Miller (1997): GA law requiring candidates for designated state office pass a drug test.

a. Relatively unintrusive conditions :  candidate goes to personal physician and then candidate is responsible for dissemination of results.

b. Ct found law INVALID: “the proffered special need must be substantial – important enough to override the individual’s acknowledged privacy interest, sufficiently vital to suppress the Fourth Amendment’s normal requirement of individual suspicion.”
iv. Drug Testing:  Court has considered drug testing in three situations to see if special needs exception fits.

1. Drug Testing at Employment:  Sometimes allowed (Skinner and Treasury Employees), sometimes not allowed (Chandler).

2. Drug Testing in Schools: Court has generally relaxed 4th A requirements for searches of students in school.  

a. Okay to drug test athletes randomly (Veronia School District v. Acton 1995) because atheletes have volunteered themselves for higher degree of regulation and thus reduced privacy interest.

b. Board v. Earls (2002):  Okay to drug test all students participating in extracurricular activities because this reasonably serves school’s important interest in detecting and preventing drug use among its sutdnets.

3. Drug Testing in Hospitals: Cannot drug testing pregnant women in hospitals with results going to law enforcement.

v. School Searches: School search under 4th A okay when there is RS that search will turn up evidence that student violated or is violating the law or school rules.

1. Legality of the search depends on the reasonablessness of the search under TOC.
2. Determining reasonableness of any search involves determination of whether: 

a. search was justified at inception, AND

b. as conducted, it was reasonable related in scope to the circumstances that justified the interference in the first place.

3. New Jersey v. T.L.O. (1985):  School principle searched the purse of a student he suspected of violating the school’s anti-smoking policy.  Search of the purse was based on RS.  No warrant or PC required.

VII. TERRY STOPS: aka “Stop and Frisk”
a. There is an important difference between stops and arrests under the 4th A.  
( ARREST must have PC.

· Can do SIA of: (1)person or (2) car.

( STOP only needs REASONABLE SUSPICION

· Can (1) FRISK or (2) inspect immediate area where driver can obtain weapon, ONLY if there is reasonable suspicion that the person has a weapon that might endanger the police.

b. Seminal case granting police authority to stop and frisk individuals based on reasonable suspicion is Terry.
i. Terry v. Ohio (1968):  Issue was whether a search and seizure could be justified on less than PC.  Officer MacFadden was 30+ yr experienced officer on patrol in plain clothes during the day.  Officer thought Terry looked suspicious; thought Terry looked like he was casing a job (a stick-up) of a store.  He approached Terry and some other  dudes and ended up grabbing on of them and patting the guy down.  Court said the stop and frisk was reasonable.
1. Court acknowledge a governmental interest in: (1) effective crime prevention and detention, and (2) safety of the police officers.  This is to be balanced with constitutional protection of individuals against intrusion/search.
2. Court says: Our evaluation of the proper balance that has to be struck in this type of case leads us to conclude that there must be a narrowly drawn authority to permit a reasonable search for weapons for the protection of a police officer, where he has reason to believe that he is dealing with an armed and dangerous individual, regardless of whether he has probable cause to arrest individual for a crime.
3. HELD: STOP and FRISK is okay when an officer is justified in believing that the individual whose suspicious behavior he is investigating at close range is armed and presently dangerous to the officer or to others.  

c. Stop and frisk must be:
1. Reasonable at Inception: RAS
2. Reasonable in Scope: limited to where weapon likely to be (pat down of outer clothing)
3. Brief
d. Reasonable at inception requires: reasonable articulable suspicion (RAS) that criminal activity is afoot.
i. Weight is not given to officer’s “hunch.”  Officer needs to give specific reasonable inferences.  He can draw on his experience for this.
ii. RAS for frisk requires RAS that person is armed.
e. Reasonable in scope requires that the frisk is limited to outside pat down of clothes or search of immediate area where a weapon might be.  Plain feel only.
f. The Distinction between Stops and Arrests
i. Both stops and arrests are seizures within the meaning of the 4th A.  There is usually not a bright-line rule distinguishing when a stop becomes an arrest.
ii. What turns Terry stop into an arrest: 

1. Duration
a. If a person is detained for sustained interrogation = arrest under 4th. “Detention for custodial interrogation . . . triggers traditional safeguards against illegal arrest.”  Dunway v. New York (1979)
2. Movement of suspect.  
Examples:
a. Taking a suspect from the public area of an airport into a small room constitutes an arrest.  Florida v. Royer (1983)
b. Taking a suspect to police station for fingerprinting is an arrest. Hayes v. Florida (1985)
c. Fingerprinting and questioning of 25 black men to match prints from a rape scene is not just a stop.  Davis v. Mississippi (1969)
( Note.  Fingerprinting not necessarily = arrest; if done in field during a brief encounter may not be arrest.

3. But no rigid time limits in determining when a stop becomes an arrest

a. US v. Sharpe (1985): police detained suspects for 30-40 minutes while waiting for DEA agent.  Court ruled this was a stop, not an arrest, because no delay unnecessary to the legitimate investigation.
4. If just a stop, then Justice White in Royer says:

a. Should be brief: “an investigative detention must be temporary and last no longer than necessary to effectuate the purpose of the stop.” 
b. Should be least intrusive means: “investigative methods should be least intrusive means reasonable available to verify or dispel the officer’s suspicion . . .”
5. Also, if in the course of the stop something gives rise to establish PC to arrest person, terry stop may become arrest.

g. What may Police do when they stop an individual?
i. If police reasonably believe that a person might be dangerous, they can conduct a limited investigation of an area from which a person could obtain a weapon.  Michigan v. Long (1983).
1. This includes the area in a car where a person might obtain a weapon.
ii. Police may seize any evidence that is apparent to their experienced “plain feel.” 
1. But there is a distinction between plain touch/feel and manipulating the lining of a persons clothes to look for evidence.  CANNOT MANIPULATE clothing to look for evidence.  Minnesota v. Dickerson (1993)
iii. Police can ask for identification.

1. Hibel v. Sixth Judicial Dist. Court of Nevada (2004):  DF arrested for refusing to identify himself during a Terry stop.  He had appeared intoxicated and was asked by officer if he had ID.  Court said that asking for ID is part of police investigation and does not trigger the 4th A.  Just needs Terry stop requirements (justified at inception and reasonably related in scope).

h. What is sufficient for RAS
i. No precise definition, but the court has considered in various situations.  
1. Reasonable suspicion for stopping cars:
a. US. v. Arizu (2002): DF stopped by border patrol agent while driving on unpaved word.  Search of car turned up 100 lbs MJ.  Agent says he saw various things that gave him RS: sensor was trigger in area, timing with shift change, only vehicle in area on road often used for smuggling, stiff posture of driver, no eye contact, used signal but then decided not to turn, registration was for notorious neighborhood.  Court said that there was RS under TOT.  
( Many facts, though themselves are not evidence of the crime, can be taken away together to create enough RS to stop a car.
2. RS based on informant’s tips: NEED FUTURE PREDICTION

a. Alabama v. White (1990): Anonymous tip that DF will go to motel with drugs.  Police stop and search.  Court referred to Gates (which looked at PC based on informants) and said that this case would fail the Gates TOC test: there was basis of knowledge, but the tip was anonymous so no credibility to source.  BUT, enough for RS because as future events cited by source where confirmed, veracity of information increased to RS.

( White is the minimum required for RS based on informants: tips was predictive of the future and not just descriptive.

b. Flordia v. J.L. (2000):  anon tip that person carrying a gun is not enough on its own for RS.  Needs some description going towards prediction of the future.

3. RS based on person’s trying to avoid police: RUNNING FROM POLICE IN HIGH CRIME NEIGHBORHOOD = RS

a. Illinois v. Wardlow (2000):  DF was standing next to a building and then saw police on patrol.  He then started running carrying opaque bag.  Court held that this was enough for RS.

4. RS based on profiles:

a. Us. v. Sokolow (1898):  DEA used drug carrier profiles at airport and stopped DF because: he paid in cash for two plane tickets, he used a different name to travel, he was going to drug source city (Miami), staying only two days, seemed nervous, didn’t’ check any luggage.  

i. Stop and Frisk Inquiries

i. Stop
1. Was there a stop? Were there grounds for a stop?

2. If the police-citizen contact extended for more than a few moments, was it consensual? 

3.  If there was no consent, did the detention exceed the scope of what Terry permits?

4. If it exceeded the scope of a Terry stop, was this justified by the development of probable cause?

ii. Frisk
1. Was there articulable suspicion to believe that the individual was armed and dangerous?

2. Was the frisk sufficiently limited?
3. If the answer is NO to either of the frisk inquiries, can the frisk be justified as incident to arrest on probable cause--that it followed from probable cause?
j. Types of Stops and Suspicion Overview:

	Type of Encounter
	Consensual encounter
	Terry Stop & Frisk
	Arrest

	Seizure?
	No
	Yes
	Yes

	Threshold Justification
	Valid Consent
	RAS criminal activity is afoot
	PC

	Scope of Search Permissible
	Whatever is consented to
	If RAS that subject is armed, CAN FRISK (limited to pat down of outer clothes.
	SIA


VIII. EXCLUSIONARY RULE
a. Exclusionary Rule:  Material obtained in violation of the Constitution cannot be introduced at trial against a criminal defendant.

i. This is the most important enforcement mechanism to prevent police from violating constitutional limits on investigation.  Deters misconduct because police know that if the violate the Constitution, the fruits of their efforts will be excluded.

b.  Debate around the ER

i. Policies behind ER:

1. SCOTUS states that key purpose of ER is deterrence.

2. Also, justified based on concerns for judicial integrity = courts will be tainted if they convict people based on illegally obtained evidence.

3. Illegally obtained evidence is unreliable and could lead to the conviction of innocent people.

ii. Critics of ER argue:

1. There is a cost = letting potentially guilty people go free.

2. ER is unnecessary b/c: civil suits against police are adequate deterrence and increased professionalization of police forces (Scalia’s argument in Hudson v Michigan 2006).  

c. Origins of Exclusionary Rule:

i. SCOTUS first invoked ER as a remedy for 4th A violations in Weeks v. US (1914).

ii. ER incorporated and held to apply to states by Mapp v. Ohio (1961).

d. Motions to Suppress Evidence

i. In general, the defense makes the motion and raises the ER.  Judge decides issues of admissibility.  

1. Gov’t has the burden of proof.  

2. The standard of proof is Preponderance of Evidence

ii. SPECTRUM OF PROOF:  
RAS (Terry)  (  PC (Arrest)  (  POE (motions)  (  C&CE  (civil)  (  BRD (conviction at trial)
e. Standing?: Who can object to the introduction of the evidence and raise the exclusionary rule?

i. Originally, Court took a broad view of who could object to the intro of evidence and raise the ER.  

1. Jones v. U.S. (1978): Jones was staying a friends house; drugs found.  Court said that anyone legitimately on premises where a search occurs may challenge its legality . . . when its fruits are proposed to be used against him.  

a. Anyone “aggrieved by unlawful search or seizure” can raise: (1) either victim, (2) target, or (3) person prejudiced as a consequence of S/S.

ii. STANDING DOCTRINE REJECTED.  In Rakas, Court changed the approach to determining who may raise ER, and now only those whose 4th A rights were violated may raise the ER.

1. Rakas v. Illinois (1978): Evidence of armed robbery was found in car.  Neither DF owned the car.  DFs motioned to suppress evidence on the ground that search violated 4th.  Rehnquist for Majority rejected, saying “4th A rights are personal rights” and “may not be vicariously asserted.”  

a. Only those whose rights were violated can assert benefits of the right. 

b. Rehnquist also said that ER’s consequences are too serious to apply in all circumstances

2. Rakas disavows the use of the term “standing” and says instead that the focus of who can raise ER is whether that person’s 4th A rights were violated.

( ASL Does the person challenging have a REP?
a. This turns generally on whether that person had a REP.

b. e.g. Rawlings v. Kentucky (1980): Court held that a man could not raise the ER when contraband belonging to him was found inside a woman’s purse when he and the woman were visiting premises that were searched.  Court concluded man had no REP under the circumstances and thus could not raise ER.

3. Problem with Rakas rule: Katz says that the 4th A protects PEOPLE not places & this decision seems to have to do with property interests.  Hard distinction for police to get; so police just search without PC and get the evidence - can use it against some person, even if not the one whose personal 4th A rights were violated.
a. US v. Paynor (1980):  An IRS case.  Took briefcase from Paynor’s banker (dinner date) illegally & used evidence against P.  The Court found that P lacked standing to challenge.  Some indication search was strategic as to Paynor.
iii. Application of Rakas: SCOTUS has considered the application in two frequent situations.

1. When can visitors in a person’s home raise the ER?

a. There are situations where a visitor has REP: overnight guests, maybe social guests.

i. Minnesota v. Olsen (1990):  Overnight guest in a house had REP under 4th.  

b. Visitor for business or short-term purposes have NO REP.

i. Minnesota v. Carr (1998): Two men stayed at someone’s house and was observed bagging cocaine by police through window.  They only used owner’s house to bag cocaine (she got some in xchange) and only present for a few hours.

2. When can passengers in a person’s car raise the ER?

a. Brendlin v. California (2007):  Court holds that when a police officer makes a traffic stop, driver AND passenger are seized within the meaning of the 4th.  Thus, passenger can challenge the constitutionality of the stop.

f. Exceptions to ER

i. Main exceptions to ER:

1. Independent Source
2. Inevitable Discovery
3. Attenuation
4. Good Faith Exception
ii. Independent Source: Even if evidence was obtained in violation of the 4th A, can still be admissible if obtained through a source independent of the police misconduct and is untainted by the illegal actions of the police.  

1. e.g. Evidence that is seized by an otherwise lawful and independent warrant is admissible, even if the warrant was obtained after a 4th A violation

2. Also applies to 5th and 6th Amendment violations.

3. Policy behind it: “When the challenged evidence has an independent source, exclusion of such evidence would put police in a worse position than they would have been in absent any error or violation” Nix. 
4. When is a source genuinely independent?  Warrant cannot be based on or include evidence from illegal search/seizure
a. Murray v. U.S. (1988): Police illegally entered warehouse and found MJ in plain view.  Didn’t touch anything; left; came back with warrant.  Court said that knowledge of MJ was acquired during illegal entry, but also acquired during proper entry with warrant.  Warrant was not based on first illegal entry.

iii. Inevitable Discovery:  If police can demonstrate that they inevitably would have discovered the evidence, ER will not apply.
1. Nix v. Williams (1984): “Christian Burial Case.”  10 yr-old girl was killed.  Police improperly got DF to admit where body was.  Because body was buried in an area they were already searching, Court said evidence would have been inevitably discovered.
iv. Attenuation: Evidence is admissible if connection between violation and evidence is sufficiently attenuated.

FRUIT OF THE POSIONOUS TREE DOCTRINE:  All illegal evidence that is the product of illegal police activity (i.e. fruit of the poisonous tree) must be excluded.

1. FTP Rule: ER applies if there is a substantial casual connection between the illegal police behavior and the evidence.

a. So if the link between the illegal police act and evidence is attenuated, then the evidence is admissible.

2. Wong Sun v. US (1963): Police illegally broke into Wong Sun’s laundry and adjacent apartment, handcuffed him and held him at gunpoint.  WS made incriminating statements, then arrested and charged.  He was released and questioned by another agent, who informed him of rights; WS made incriminating statements again.  

a. EXCLUDED under FTP: statements to police the first time are excluded as fruits of his unlawful arrest.

b. ADMITTED:  WS’s later confession because the connection with the earlier unlawful arrest was “so attenuated as to dissipate the taint”

3. FTP and Standing: TAKE AWAY of how these doctrines intersect.
a. By simply employing the fruits analysis, LOTS of evidence would be suppressed.  By employing standing, as in Carter, some fruits would be suppressed against some individuals, but not against others (like in Payner IRS case)
v. Good Faith:  ER does not apply when police rely in good faith on invalid warrant.

1. Leon (1984): Informant with unproven reliability gives tip that DFs are selling drugs.  Police get a warrant and go find drugs.  Magistrate made a mistake in issuing the warrant because lack of PC.  Court held that ER does not apply because officers relied on in good faith.

a. Rationale: The purpose of deterrence behind ER does not apply here because magistrate is neutral figure that will not be deterred by ER.

b. Generally, if police make mistake, then ER may apply (but see Herring); if magistrate makes the mistake, then NO ER.

2. Herring v. United States (2009): Recently decided cause where SCOTUS established a major new exception to the application the ER’s good faith exception.  

a. 5-4 Court decided that the good-faith exception to the ER applies when a police officer makes an arrest based on an outstanding warrant in another jdx, even if information is later found to be incorrect/erroroneous because of record keeping mistake.

i. Majority pointed out that not all recordkeeping errors by police mean there is immunity from ER, but because here not flagrant or deliberate.

b. Takeaway: ER applies only to police action that is deliberate or grossly negligent or result of systematic dept. violations
c. Some see this case as a general good faith exception for police conduct

INTERROGATION AND PRIVILEGE AGAINST SELF-INCRIMINATION


Constitutional limits on police interrogation:

· 14th A Due Process Guarantee

· 5th A Privilege Against Self-Incrimination
· 6th A Right to Counsel
Police questioning is crucial investigative tool, BUT can be coerecive.  False confessions can result.  Confession evidence is inherently prejudicial and highly damaging to a defendant.  
I. VOLUNTARINESS OF STATEMENTS
a. A confession must be free and voluntary to be used as evidence. 

i. Involuntary confessions violate privilege against self-incrimination under 5th A.  

ii. Brown v. Mississippi (1936): Crucial case where court overturned conviction based solely on a confession extorted by police by use of violence. Court found this confession was gained involuntarily and thus is inadmissible as violating the 5th A.

iii. Miranda protects in-custody interrogations.  The key protection for questioning that occurs when a person is not in police custody is that any confession must be voluntary.

b. Determining whether a confession is voluntary.

i. Prosecution has burden to prove confession is voluntary in order to admit into evidence.

ii. Standard = TOC

1. Number of factors used to assess voluntariness under TOC.

a. Length of time
If interrogation goes over very long period of time, more likely to be deemed in voluntary. 

b. Whether DF was Deprived of Basic Bodily Functions
Like if suspect has been denied sleep, food, water, restroom.

c. Use of Force and Threats of Force
Physical coercion or threats = involuntary.  

i. E.g., In one case, telling suspect that mob was outside waiting to get him unless he confessed was a threat of force.

d. Psychological Pressure Tactics
Psychological coercion is difficult to define.  

i. Spano v. NY  (1959): Police repeatedly sent in a friend of DF that just graduated police academy.  Friend played on DF’s sympathies by saying Friend was getting in a lot of trouble.  Got confession eventually.  Court said that confession violated 4th, considering the following: foreign-born young man, only junior high education, questioned by many men (not just few), eight hours of questioning throughout the night, and use of childhood friend to make false statements that friend was in trouble..

e. Deception
Lying may result in involuntariness, but depends.

i. E.g., Suspect was told that if she cooperated and answered questions she would not be prosecuted, but if she didn’t cooperate she would get 10 years in prison.  She admitted to crime and was convicted.  Lynumn v. Illinois (1963).  

ii. But, police are tolerant of many police techniques.  

1. Court held a confession was voluntary even though police lied to suspect by saying accomplice found and confessed.  Leyra v. Dennis (1954).

2. Court found that officer acting as friend and expressing sympathy to suspect was still okay. Frazier v. Cupp (1969)

f. Age, Level of Education, Mental Condition of Suspect: 

Including literacy, intelligence, level of education

i. Cases have focused on these and found involuntary: Suspect with fifth grade education, suspect was illiterate and had low intelligence.  In contrast, suspect who completed a year of law school did make a voluntary confession.
ii. MAJOR LIMIT on consideration of DF’s mental condition imposed in Connelly: Court held that confession deemed involuntary, regardless of DF’s mental condition, ONLY IF product of police misconduct.
1. Colorado v. Connelly (1986): DF approached police officer in uniform on own saying wanted to talk about murder; informed of rights.  Hallucinations motivated his confession (he was schizophrenic).  Court upheld statements.
a. Ct. said: “coercive police is a activity necessary predicate to the finding that a confession is not ‘voluntary’”

II. IN-CUSTODIAL INTERROGATION

a. Fifth Amendment Privilege Against Self-Incrimiation: No person in a criminal case shall be compelled to be a witness against himself

i. Aspects of 5th A: When 5th A can be invoked.
1. Compulsion: Govt must be trying to force an individual to reveal answer or produce information. 

2. Testimonial: Evidence must be testimonial in nature – a factual assertion or information related to the content of your mind

3. Incrimination: There must be a potential criminal consequence and the answer must pose a real hazard of incrimination.  
ii. Inherent in 5th Amendment is the special concern for the inviolability of the human personality – for not invading it in order to prosecute
iii. Privilege Against Self-Incrimination includes:

1. Cannot be made to testify in your own criminal trial

2. Don’t have to give police any statements pre-trial (don’t have to help them build there case)

3. Don’t have t answer any questions in any proceeding when those answers would expose you to criminal prosecution (in civil or criminal proceeding)

b. Statements

i. Importance of Statements: Statements are important to law enforcement.  Police always want to get a statement, even if not an outright confession.

ii. Overview of Ways to Challenge a Statement

1. Challenge as a fruit of 4th A violation

a. Out in gov’t case in chief

b. Still can come in for impeachment of D

2. Challenge as DUE PROCESS VIOLATION – not VOLUNTARY under the 14th A
a. Out for all purposes

3. Challenge as MIRANDA VIOLATION under 5th A

a. Out in gov’t case in chief

b. Still can come in for impeachment of DF
4. Challenge as 6th A right to counsel violation
c. MIRANDA RULE: Police have to give warnings informing suspect in custody of constitutional rights before interrogating.  

i. Miranda Warnings are REQUIRED when:

1. Suspect is in custody
2. Police are interrogating.

ii. Rationale behind Miranda Warning

1. Miranda Court pointed out the inherently coercive nature of in-custodial interrogation.  

2. Giving this warning addresses some of the concerns.

a. Suspect now has knowledge that he has right to remain silent. 

b. Police are aware of these rights. 

c. Suspect now knows right to attorney, and an attorney eliminates the compulsion aspect.

iii.  Exclusionary Rule: Miranda violation = statements are inadmissible.

iv. Rights and Warnings required: Right to remain silent; What you say can be held against you; Right to attorney; Right to attorney without pay.

1. Although Miranda incorporates warnings about right to an attorney, the source of Miranda is the 5th A.

2. What is missing?  Not required to say that if you don’t’ talk, won’t be held against you in trial.  

a. In practice, 80% of suspects waive their rights and talk to the police.

v. Miranda v. Arizona (1966): DF was arrested and questioned.  He was not informed of any rights before he voluntarily signed a confession statement. 
1. HELD: Court said that prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation unless it demonstrates the use of procedural safeguard effective to secure the privilege against self-incrimination.

2. Key Difference between Majority and Dissent: Majority believes that more than the voluntariness test is required, while Dissent believes voluntariness is sufficient.

3. Buckingham’s Takeaway: Miranda established a blue print, but meaning of “custody,” “interrogation” and what happens when asserting different rights guaranteed by Miranda was and is being decided by future cases (sometimes inconsistent with the promise of Miranda itself).
vi. General rules about Miranda

1. Once a suspect asserts right to remain silent OR right to attorney, MUST STOP QUESTIONING IMMEDIATELY

2. There is a presumption of admissibility if police follow dictates of Miranda.

3. Misconception about Arrest and Miranda:  Miranda warnings are not needed for valid arrest.  Can still be arrested, tried, and convicted without ever being read Miranda rights.  Miranda only kicks in if Police interrogate.

4. Miranda warnings DO NOT substitute for due process requirement of voluntariness (suspect can’t just waive rights and its okay for police to beat a confession out of you).  These are overlapping protections.

5. Miranda does not automatically give you right to an attorney.  Still need to assert the right.  Once asserted, cannot be questioned further without attorney present.

6. If not read Miranda rights ( statements are inadmissible under ER, BUT if statements lead to evidence, evidence is IN!

vii. Invoking Miranda (asserting right)

1. A request to speak to a third person who is not an attorney does not invoke the right to counsel.  Fare v Michael C. 
2. Invoking Miranda = must be unequivocal.  No ambiguity.  Ex.  “maybe I should talk to lawyer” is not invocation.  Davis v. US 

3. Mere act of remaining silent without explicitly invoking right is not sufficient to imply that suspect has invoked his Miranda rights.  Berghuis v. Thompkins (2010).

d. Aftermath of Miranda 

i. In 1968, Congress passed a statute making voluntary statements admissible in federal court. 18 U.S.C. § 3501.  

1. Clearly designed to overrule Miranda because focused solely on the confession as touchstone for admissibility.

2. Never really used by federal prosecutors.

ii. Dickerson v. U.S. (2000) reaffirmed Miranda: DF arrested for bank robbery by FBI.  FBI never gave him Miranda warning.  He made statements and then moved to get them suppressed.  SCOTUS said that Congress could not supersede a decision made by SCOTUS interpreting and applying the constitution.  Miranda upheld.

e. Custody under Miranda: 

i. Rule: Individual is in custody if from an objective perspective, the person is under arrest or otherwise not free to leave. 

1. Whether individual is “in custody” for purposes of Miranda is fact-specific inquiry.

a. This standard is greater than the standard for Seizure.  Custody for Miranda > Seizure under Mendenhall.

2. Determination here is an OBJECTIVE one.

a. So not subjective and does not matter what the person or officer thought.  Have to look at the objective circumstances (facts) of the interrogation.  
b. Yarborough v. Alvarado (2004): DF was teenager who was accomplice to attempted robbery resulting in a murder. DF’s mother brought him to police station for questioning and DF was interviewed.  No Miranda warning.  Df admitted to helping friend.  Court admitted it was debatable whether DF was in custody or not, but listed several factors on both sides.

i. Custody no factors: parents waited in lobby during interview, police focused on friend’s crime rather than DF, asked DF to be helpful to police and help find truth, asked if wanted to take a break, went home at end of interview.

ii. Custody yes factors: brought to station by parents rather than coming on own (so extent of control over presence there unclear), two hour interview, occurred at police station, did not tell DF he was free to leave, parents asked to be present in interview but denied.

ii. Person who has been arrested is considered in custody under Miranda.

1. Orozco v. Texas (1969): Police entered DF’s bedroom at 4am and began to question him.  Officers admitted that they considered the DF was not free to leave when they entered, and was “under arrest.”  Court found that Miranda warnings must be given for person arrested, even if the questioning is occurring in person’s own home.

iii. A person who is free to leave is NOT in custody

1. Oregon v. Mathiason (1977): DF came into police station to answer questions.  Was told he was not under arrest; sat in an office with door closed.  Within 5 min, DF admitted he to crime.  Officer then advised DF of Miranda rights and took taped confession.  DF then left the station.  Court said that DF was not restricted from leaving during questioning.  Simply because questioning in police station doesn’t matter.

2. Minnesota v. Murphy (1984): statements made in meeting with probation officer were not in custodial context, even though on probation, its not “formal arrest or restraint on freedom”

( So for probation, not in custody under Miranda context. 

iv. Traffic Stop or Terry Stop is generally NOT custody.

1. Tricky because a reasonable person generally does not feel free to leave when stopped by police, BUT not inherently coercive because not police dominated environment:

a. This is a temporary stop

b. Open to public

c. Also, Miranda itself said street questioning 

v.  For California: pre-trail and pre-plea interviews with police = Miranda applies.

f. Interrogation under Miranda

i. Miranda only applies if police engage in interrogation.  Usually its pretty easy to tell if there is interrogation:
1. If police are questioning someone = interrogation.
2. If person blurts something out without being questioned = NOT interrogation.
ii. Rule:  Interrogation is direct questioning by police OR the functional equivalent of interrogation. .
1. FEI = words or actions that police should know are likely to elict an incriminating response from the subject.
2. Any police knowledge of unusual susceptibility of DF to particular form of persuasion may be important factor in determining if FEI.
iii. SCOTUS generally adheres to narrow view of what constitutes interrogcation.

1. Rhode Island v. Innis (1980): DF arrested for armed robbery.  Received Miranda warnings and invoked right to speak with attorney.  Officers driving him to station started talking about the missing gun from robbery and how there are a lot of handicapped children running around that might find gun.  DF then interrupted and wanted to show them where gun was because concerned for children.  Court found that there was no express questioning of DF, and that the dialogue between police about children didn’t rise to the FEI because cannot be said officers new it was reasonable likely to elicit incriminating response.

2. Arizona v. Mauro (1987):  DF invoked right to lawyer and police recorded conversation he had with his wife.  Court said not interrogation.  No evidence that it was psychological ploy and there was no questioning by police.

iv. Using police informants = NOT interrogation.

1. Because not police dominated environment AND Miranda warnings are not required if you don’t know you are dealing with police (the police coercion part is lacking).

2. Illinois v. Perkins (1990):  Undercover govt agent placed in cell with DF to get statements.  Court said that Miranda warnings are not required when DF is unaware he is speaking with govt/police and gives a voluntary statement.

g. What is required of the police?

i. Under Miranda, police must:

1. Administer prescribed warnings

2. Provide attorney if one is request

3. Stop questioning a suspect who is in custody if suspect invokes right to remain silent or requests an attorney.

h. What are the consequences of a violation of Miranda?

i. Confession obtained in violation of Miranda requirements = excluded from evidence.

1. But what about evidence gained from questioning in violation of Miranda?

ii. Fruit of a Miranda violation
1. Rule:
When Miranda Violation leads to:

a. Subsequent Statement = Seibert governs

b. Subsequent discovery of Tangible Evidence = Patane governs

2. Rationale:  balancing society’s interest in effective prosecution of criminals and Miranda prophylactic purposes.

3. Background cases:

a. Oregon v. Elstad (1985): DF suspected of burglary and police come to his house.  One officer talks to DF’s mother (he is 18) and one talks to him.  He admits he “was there” (Stmt 1).  Df is arrested and read MW.  DF waives and confesses (Stmt 2).   Court held stmt 2 was not tainted by first illegal statement because no bad faith or coercive tactics or ploy to get first statement.  DF then waived 5th knowingly and voluntarily.

i. DF was questioned at different location and after some time passed.  Police did not exploit the first questioning.  

4. SCOTUS released two decisions on same day that outlines fruits of Miranda rule:

a. Seibert Rule: Subsequent statements inrolling, sequential interrogation excluded, even if Miranda warnings were given before the statement repeated, UNLESS subsequent warnings effective enough to overrule first statement (look at factors).

( Ask: Can the warnings advise the suspect that there is a real choice about giving a statement?

IF MW function effectively = admissible

IF MW cannot function effectively = inadmissible

i. Focus here is on the likely effect of the rolling interrogation on the person.

ii. Missouri v. Seibert (2004): DF’s son died in sleep and because she feared charges of neglect, she concealed by conspiring with others to burn down house.  Killed another in fire.  DF was taken into custody and questioned for 30-40 mins (very leading interrogation).  After she admitted, police gave break and then brought back, gave MW, and she waived.  Taped confession resulted.

1. Court pointed out the strategy of using sequential phases in interviewing, one phase without warnings.

2. Unlike Elstad, police did not intend to interrogate DF there, but just to inform mother that taking son in.  DF son revealed info on own.

3. In contrast, in Seibert, very short break between and there was exploitation.

iii. Seibert Factors: Look at these factors to see if subsequent warnings were effective to accomplish their objective:

1. Completeness and detail of questions and answers in first round of interrogation.

2. Overlapping content of the two statements.

3. Timing and setting of first and second rounds

4. Continuity of police personnel

5. Degree to which the interrogator’s questions treated the second round as continuous with the first.

b. Patane Rule: Physical evidence discovered through statement made in violation of Miranda is admissible UNLESS show violation was intentional.

i. Rational:  Physical evidence is generally admissible because not testimonial (which is what 5th protects).

ii. US v. Patane (2004): DF arrested for harassing ex-gf in violation of restraining order.  Started to read MW, but DF cut off by saying he knew them.  DF admitted there was a gun in his house and police got consent to search.  Tried and convicted for gun possession.  NO MAJORITY OPINION.

1. Three votes:  No violation of Miranda because statements not admitted at trial; physical evidence resulting from statements are okay because no force/coercion by police.  Theory: physical evidence always admissible because NOT TESTIMONIAL.

2. Two votes:  Physical evidence admissible based on balancing of Miranda with other objectives of criminal justice system.

3. Dissent: focus on incentive to act in bad faith.

i. EXCEPTIONS to Miranda:

i. Exceptions to Miranda:
1. If statements are used for impeachment purposes

2. If statements were obtained in an emergency situation

3. If statements were made at the time of booking the suspect in response to routine questions by the police; or
4. If the suspect waived his or her rights under Miranda
ii. Impeachment Exception: Statement taken in violation of Miranda can still be used to impeach DF if DF takes the stand and testifies differently. Harris.
1. People v. Harris: Statement challenged as Miranda violation.  Court said statement was out of case in chief, but could be used for impeachment.  Rationale enough deterrent just to keep out of the the govt’s case.  

2. Criticisms:  rule encourages police violations because statements can still be used to impeach.
iii. Public Safety (Emergency) Exception: Statements obtained from suspects during emergency situations can be used against DF even if Miranda warnings not properly administered. Quarles.
( Ask whether the police officer asked questions reasonably prompted by concern for public safety.

1. Standard here is OBJECTIVE: look at what a reasonable officer would see and do in those circumstances.
2. NY v. Quarle (1984): Woman came up to cops and said man just raped her, described him, said he entered a supermarket nearby, was carrying gun.  Police went to store, found DF matching description.  Pursued to rear of store and detained him; handcuffed him and asked him where gun was because shoulder holster was empty.  DF said gun was by empty cartons in store; police retrieved.  Court said upheld gun as evidence even though no Miranda warnings before asking where it was.
a. Court said that under circumstances involved in this case, overriding considerations of public safety justify the officer’s failure to provide Miranda warnings before asking questions to find the weapon.
iv. Booking Exception: Answers to questions that are part of booking process are admissible even without Miranda warnings.
1. Only refers to routine booking questions such as name, address, date of birth, height, weight.

2. Pennsylvania v. Muniz (1990): DF was taken in for drunk-driving.  During booking, he was asked basic questions like DOB, age, address, height . . . He stumbled over a couple of the questions and slurred speech. Then he was asked the date of this sixth birthday and he could not answer.  Court said the first group of questions were within the booking exception.  The sixth birthday question was not within in the booking exception.

v. Miranda Waiver:
1. A waiver of rights after a Miranda warning is only valid if it is knowing and voluntary
a. Knowing = knowing and intelligent; must understand what is encompassed in Miranda rights.  

b. Voluntary = same standard as under 14th A: TOC to determine if there is coercive police conduct.

2. Govt has heavy burden to prove that the waiver meets these requirements.

a. BUT implied waiver is okay.  Butler.

3. Waiver can be revoked at ANY time and rights reasserted.

4. TOC factors that go into assessing waiver

a. Age & experience

b. Number & clarity of warnings

c. Duration of custody pre-waiver

d. Techniques of Qing & obtaining waiver

e. Relays of officers or mutt & jeff?

f. Food, water, sleep deprivation?

g. Intelligence of D

h. D’s prior experience with law enforcement
5. Events occurring outside the purview of suspect do not need to conveyed to suspect to inform his waiver.  Moran v. Burbine & Spring Co.
a. E.g., police do not need to tell suspect that evidence against him is weak or that there is a lawyer retained for the suspect.

b. This might impact the wisdom of the waiver, but not the knowing and voluntary nature of the waiver.

6. Waiver after assertion of rights to remain silent.

a. Test for right to remain silent being waived: Was the suspect’s right to remain silent scrupulously honored?

i. Moseley Factors:

1. Original interrogation ceased immediately

2. Passage of time

3. New warnings & waiver

4. Questioning about diff crime

5. Questioned by diff officers

6. Questioning at diff locations

ii. Michigan v. Moseley (1975): Police questioned about one crime, DF invoked silence.  Police immediately ceased interrogation.  After couple of hours, DF taken back to interview room and asked about different crime; received MW again.  Second interrogation restricted to new crime.  Court said this is okay.

7. Waiver after assertion of right to counsel.

a. Rule: If DF invokes right to counsel, police CANNOT initiate ANY further interrogation unless suspect initiate the communications.

i. Initiation = Comments by the DF that show general desire to discuss the investigations vs routine incidents of incarceration.

ii. So any waiver after assertion of counsel right is INVALID unless suspect initiates.   
b. Edwards v. Arizona (1981): DF arrested; received MW.  Invoked right to consult attorney and questioning stops.  Next day, new officers come, read MW, and question.  DF waives rights and makes confession.  Court held that waiver was inadmissible.

i. This would be okay under Moseley, but NOT when dealing with right to counsel invocation

c. After right to attorney asserted, interrogation can continue ONLY when counsel is present.

i. Minnick v. Mississippi (1990): DF invoked right to talk with attorney.  Questioning stopped and DF spoke with attorney, then re-questioned.  Court held that opportunity to talk with attorney not enough.  

1. Edwards rule kicks in again after DF has met with attorney because coercion can come back.

d. Recently, SCOTUS held that police may re-open questioning of suspect who has asked for counsel if there has been 14-day or more break in Miranda custody.

i. Maryland v. Shatzer (2010): DF was inmate in prison and questioned about abusing son.  He invoked right to counsel.  Police stopped investigation.  Three years later, opened new investigation and asked again; DF waived this time and made incriminating statements before finally asking for attorney.  Court said that 3 year break between the two interviews = break in Miranda custody.

1. Modified Edwards rule with time limit.

2. Court said that purpose of Edwards was to protect suspect who found himself in unusual circumstance.  14 days is enough time for suspect to get acclimiated, consult with friends and counsel, and shake off residual coercive effects of prior custody.

III. Right to Counsel and Police Interrogation

a. Sixth Amendment provides Right to Counsel
6th A:  In all criminal prosecutions, the accused shall enjoy the right to … have the Assistance of Counsel for his defence. 

i. 6th A ensures counsel for accused in criminal trial.  Really about a fair trial.
ii. Applies to police interrogations that occur AFTER the adversarial proceedings have begun.

1. So when judicial proceedings have been initiated by formal charge, preliminary hearing, indictment, information, or arraignment.
iii. Invocation of 6th A Right to Counsel:
1. Right to attach – formal proceedings intiated.
2. Acceptance of counsel
b. Comparing Miranda Right to Counsel with 6th A Right to Counsel
i. Miranda Right to Counsel
1. Attaches whenever you invoke it
2. Has its basis in 5th A right to prevent from compulsion to incriminate self
3. PURPOSE: Miranda right to counsel is a prophylactic rule to protect one’s rights under the 5th A during custodial interrogation.
4. ONLY applies to in-custodial interrogation.
ii. 6th A Right to Counsel
1. Right is offense specific.
2. PURPOSE: to aid DF in adversarial formal proceedings.
3. Only applies to those crimes where adversarial proceedings have begun 
4. Applies to all efforts by police to deliberately elict statements after formal criminal proceedings have begun
( So, in some ways 6th A right to counsel is narrower, in some ways broader.
iii. Comparison Chart:

	Right to Counsel


	Trigger


	Application


	Invocation of Right



	Miranda


	Custody + interrogation


	All offenses (Roberson)


	Clear cut: unequivocally  request lawyer (Edwards & Davis)



	Straight 6th


	Adversarial proceedings


	Offense specific (McNeil)


	Retaining, requesting or accepting?( need both attachment of right to counsel AND acceptance of counsel



c. 6th A Rule for Interrogations: 6th A prohibits police from deliberately eliciting information in the absence of counsel.  (Massiah rule)

i. Requirements for 6th violation during interrogation:

1. Judicial Proceedings initiated

2. Deliberate elicitation

3. Absence of Counsel

ii. Rule iterated in Massiah (decided pre-Miranda and is key case for 6th A right to counsel during interrogation) and Brewer (applied to interrogation specifically)

1. Massiah v. U.S. (1964): DF was formally charged and out on bail.  Police wire co-conspirator and DF makes incriminating statements to wired snitch.  DF never waived right to counsel.  Court held that statements could not be used because police deliberately elicited them in absence of counsel.

a. DF is technically not in custody, so Miranda would not have applied.

2. Brewer v. Williams (1977): Same facts as Nix v. Williams (Miranda version).  In this case, was Williams denied 6th A right to counsel.  Court held that police are prohibited from deliberately eliciting information in absence of counsel when DF is in custody.

a. Court said: Rt to counsel under 6th A can only be waived by intentional relinquishment 

d. Deliberate elicitation is based on the subjective intent of the police officers.

( Ask: Whether police deliberately and by design set out to elicit information?

i. This is different that Miranda’s standard of FEI (objective).

e. Right to Counsel attaches at the onset of adversarial proceedings.
( Look for formal charges or arraignment.

f. Right to Counsel is offense specific
i. Police cannot elicit information if that information is related to the crime which is covered by DF’s 6th A right to counsel.

ii. Police CAN elicit information for a different offense.  Mc Neil v. Wisconsin (1991)

1. Note.  Different that Miranda, which says police cannot initiate questioning on any crime after suspect has invoked right to counsel.

iii. Determining whether information relates to the same or different offense = APPLY BLOCKBURGER TEST.  Cobb.
1. Blockburger Test: Normally used in determining double jeopardy

a. Elements of offense A is necessarily included in elements for offense B ( SAME OFFENSE FOR 6th A CONTEXT
(Needs to be ALL elements of A Included in B)

b. Elements of offense A are different than elements of offense B ( DIFFERENT OFFENSE

2. Texas v. Cobb (2001): DF confessed to home burglary, but denied involvement in disappearance of woman and child from the same home.  These became two separate cases.  He had attorney for burglary case.  DF’s father told police that his son confessed to killing woman and child, so police questioned Cobb and he confessed.  Court applied Blockburger test and found that that because DF had only been charged with burglary, not the murders, okay to question DF on murders.

g. 6th A Waivers

i. 6th A right to counsel can be waived BUT:
1. Must be knowing and intelligent, AND

2. OLD RULE: Cannot be in response to government-initiated interrogation 

NEW RULE: Gov’t can initiate only if Miranda waiver.

· Waiver of Right to Counsel is theoretically possible, but happens rarely after right to counsel is invoked because police cannot initiate the waiver; DF must initiate.

3. Michigan v. Jackson (1986):  DF was arrested for murders.  Agreed to talk to police without counsel.  At arraignment, requested appointment of counsel.  Notice of appointment sent to lawyer, but not received before police went and questioned DF and DF confessed.  Court held that once DF claimed right to counsel at any court proceeding, waiver of that right during later police questioning would be invalid unless DF initiated the communications. OVERRULED by Montejo.

a. Similar to Edwards – under Jackson, DF needs to initiate communications to waive right to counsel in 6th A context as well as in 5th context.

WHAT IS THE ENHANCED 6th A Right?
4. Must invoke right to counsel for Massiah rule to apply.

a. Court has held that Massaih rule does not apply to DF who is not represented by counsel and has never requested counsel.  Patterson v. Illinois (1988).  

ii. Montejo v. Louisiana (2009): Rejects Jackson
1. FACTS:  Montejo waived Miranda rights and was interrogated by police regarding robbery and murder.  Montejo was charged at preliminary hearing and court appointed attorney.  Police visited Montejo in prison, read him Miranda, and took him on excursion to lake where Montejo claimed he threw murder weapon.  During excursion he wrote inculpatory apology letter to victim’s widow (it was admitted into evidence).  Montejo convicted.

a. One of the key differences between Montejo and Jackson

2. Scalia’s Majority HELD: Police can reinitiate interrogation of a person with counsel without violating their 6th A rights so long as there is a valid MIRANDA waiver.
( Where DF is not asserting 5th rights, but only 6th, police can question.  But if DF asserts 5th, then Edwards applies and only DF can reinitiate communicaton,

3. RATIONALE:  
a. Edwards was designed to protect DF from police badgering during interrogation.  It is a prophylactic rule.  

b. Jackson is importing Edwards’ 5th A based framework into the 6th A and assumes that DF requesting counsel at arraignment is requesting counsel at every critical stage of the prosecution.  Jackson was pretty must prohibiting any police interrogation once 6th attaches.

c. But: Counsel simply being appointed to indigent DF is not an actual election of the right to counsel in custodial context.  

d. And: Miranda is sufficient to protect interests in custodial context.  Don’t need additional prophylactic rules (performs balancing test to weight the addition of prophylactic rule protecting 6th A rights here).

4. Steven’s DISSENT: Argues that Jackson was not based on 5th A reasoning in Edwards, but rather grounded in 6th A (he wrote Jackson opinion).  Says that the real protective purpose in Jackson is in protecting “the public’s interest in knowing that that counsel, once secured, may be reasonably relied upon as a medium between the accused and the power of the State.”

h. Informants after Right to Counsel attaches

i. Can police use informers to gain statements from DF represented by counsel?

1. Note. Under 5th A, use of statements by an informer is okay (Perkins)

ii. Rule: Informers violate the 6th A if the informer deliberately elicits information from the DF.  

1. US v. Henry (1980): Df indicted for bank robbery.  Govt informant put in cell with DF; instructed only to listen and not question.  Henry confessed crime to informant.  Court found that by deliberating placing agent in the same cell (and paying him only if he got the information), govt created situation that was likely to induce an incriminating statement.  

2. Maine v. Moulton (1985):  Police wiring a co-DF to record conversation with DF violated 6th A and any statements made for crime for which DF had been indicted was inadmissible.

iii. BUT, informant/agent must be more than just a listening post to trigger a violation.

1. Kuhlman v. Wilson (1986):  DF accused of robbing a garage and murdering the night dispatcher.  Informer was put in cell to find identity of other suspects.  DF confessed but not because of anything informer did..  Informer never asked any questions, rather DF id’d other people who committed crime after seeing his brother (who said family was upset because think DF was murderer).  

i. What is left unclear in area of 6th A Right to Counsel in interrogations

i. Situation where D with 6th A right & atty is approached by Police, is given Miranda warnings invokes right to counsel ONLY UNDER 6th A

1. How long does it last?

2. May police come back & try to obtain waiver again?

ii. If invoke right to counsel vaguely (not specifying 5th or 6th – what would actually happen) 

1. Edwards / Shatzer

2. Minnick
iii. How far reaching is Montejo?
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I. EYEWITNESS ID

a. Eyewitness ID is very powerful evidence.  

i. Lots of problems, though, with eyewitness ID

1. Faulty perception of event

a. Stress, Lighting, Obstructions, Weapon focus, Distractions, See what one expects to see, Time distortion

b. Traumatic events actually decrease ability to remember

2. Cross-racial Mis-ID

3. Memory Problems over time

a. Memory declines within an hour …

b. Once select someone, that image is in memory of event

4. Problems with procedures

a. Usually don’t use neutral test subjects (Duke La Cross subjects), desire to please police, suggestion (conscious & unconscious)
b. Forms of ID procedures

i. Live identification

1. Lineups: Police present a group of individuals and ask witness to id the person who committed the crime.

a. Considered most reliable form of ID procedure; more accurate.  

b. Not done as frequently.

2. Showups:  Witness is shown just one person and asked if that is the person who committed the crime.

ii. Photospreads

1. Police show witness photographs and ask witness to id.  Usually like a photo lineup; sometimes involves a book of photographs.

( Both these types of techniques have the danger of police suggestiveness.

c. Two constitutional protections developed:

i. Right to Counsel in some ID situations – notably lineups after indictment

ii. Due Process protection – against unnecessarily suggestive lineups

II. RIGHT TO COUNSEL DURING ID PROCEDURE

a. There is right to counsel during critical stages of criminal proceeding, including post-indictment live identifications.

i. ID is considered critical stage of proceeding because could lead to significant prejudices to DF.

ii. US v. Wade (1967):  Df arrested for bank robbery and indicted.  Attorney was appointed.  Lineup happened 9 months after robbery.  Attorney not present.  Then in trial, witnesses id’d DF again.  Court held that out of court ID was unconstitutional because lineup is critical stage of trial proceedings.

b. Out-of-Court ID versus In-Court ID

i. Rule: If OC ID violated the 6th A, then IC ID will be excluded UNLESS the IC ID is sufficiently attenuated (a fruit of the bad OC ID).

( Ask: Was the IC ID linked to OC ID? Or was it independent from OC ID?
ii. Determining Attenuation: Court looks at the following factors
1. Witness’ opportunity to observe the DF during the crime
a. Length of encounter, lighting.  
b. The better the opportunity, the better likelihood that the two IDs are independent.
2. Discrepancy, if any, between pre-lineup description and actual description of DF at lineup.
3. Certainty of the ID.
a. Did witness express uncertainty?
b. ANY ID OF ANOTHER PERSON prior to lineup.
c. ANY FAILURE TO ID DF on previous occasion. 
d. Greater uncertainty = more likely a fruit.
4. Lapse of time between crime and lineup
iii. Limits on Right to Counsel during Lineup (limits on Wade) based on: (1) timing; and (2) procedure
1. Timing:  Right to Counsel only applies after the initiation of judicial proceedings.  
a. No right to counsel if lineup occurs before arraignment or indictment.  Most lineups, unfortunately, occur before (also a way for police to avoid counsel – have it earlier)
b. Illinois v. Kirby (1972): DF was accused of mugging and was identified in a showup.  No lawyer because not advised of right to legal counsel and did not ask for lawyer.  Court said no right to counsel during routine police investigations, not until govt has committed to prosecute.
2. Procedure:  Right to counsel only applies to showups and lineups.
a. No right during photo arrays. U.S. v. Ash (1973).
III. DUE PROCESS PROTECTION FOR ID 

a. Rule: There is a violation of DP if the ID procedure is (1) unnecessarily suggestive, and (2) conducive to irreparable misidentification.
i. Standard is TOC

ii. This is a high-threshold to meet and SCOTUS has only overturned one conviction on DP basis.

1. Stovall v. Denno (1967): Woman stabbed 11 times after her husband was killed was in hospital.  Police arrested DF within 24 hrs of incident  and a prompt arraignment was scheduled.  Before arraignment held, police brought DF in for ID.  He was handcuffed, 5 offciers and 2 DAs came in.  He was only black man in the room.  Court said that ID procedures in this case were necessary because no one knew how long she victim might live.

2. Foster v. California (1969):  Three men in lineup.  DF was 6ft, the other only 5’6; DF wore leather jacket similar to robber’s.  Then showup with DF.  Victim kept saying not sure so a second lineup was done.  DF was the only guy in both lineups.  Victim finally id’d DF.   The lineup here was found unnecessarily suggestive.

3. Simmons v. US (1968): DF was id’d by 5 witnesses in court.  Before trial, his picture was shown to witnesses multiple times for id (each time was positively id’d).  DF argued these procedures were very prejudicial.

a. Court acknowledges that improper photo use can cause witnesses to err when id’ing.

b. However, found that these photo id’s are widely used and effective, so:

( only considered impermissibly suggestive if gives rise to very substantial likelihood of irreparable misid.

b. Exceptions to DP violations during ID procedures:

i. SCOTUS has established three limits on DP challenges to ID procedures:

1. Necessity 
2. Independent Source
3. Reliable
ii. Necessity Exception
1. Rule: Suggestive procedures do not violate DP if they are necessary.  

a. Examples: Stovall; Simmons (Court pointed out that it was necessary for govt to swiftly determine if they were on right track so showing lots of photos of DF to witnesses were okay).

iii. Independent Source Exception
1. Rule: Suggestive procedures do not violate DP if there is an independent source for the ID.

( she didn’t talk about this is class.
iv. Reliability
1. Rule: Suggestive procedures do not violate DP if there are sufficient indications of reliability.

( Ask: Was the ID reliable under TOC?

2. Look at factors that indicate reliability (Neil):

a. Opportunity to view the criminal at time of crime

b. Witness’ degree of attenuation

c. Accuracy of the witness’ prior description

d. Level of certainity demonstrated by witness at confrontation

e. Length of time between crime and confrontation.

3. Neil v. Biggers (1972): Rape case. Suggestive OC ID and then an IC ID.  To determine whether ID was reliable, the court looked at the various factors that would indicate a reliable id: victim was with perp for 30 min, had lots of opportunity to see his face; gave a description with fair amount of detail and accurate; said “no doubt”.  Acknowledged neg factor that trial was 7 mo after incident.

4. Manson v. Brathwaite (1977):  DF proposes per se rule that if there is suggestive lineup, then should exclude.  Court rejects saying if reliable id, then okay.  

a. Points out a balancing of the interest that is addressed by looking at TOC and factors.  Concern that jury not bad evidence v. Deterrence v. effect on adminstration of justice.

b. Court said even an unnecessarily suggestive ID can be introduced into evidence IF, under TOC, the ID has strong indicia of reliability
c. Reaffirmed that must use Neil factors to determine reliability.

c. ID ANALYSIS FOR DP VIOLATION:

i. Was the ID unnecessarily suggestive?

( YES. Ask next question

( NO.  Not DP violation

ii. Was the ID procedure necessary?

( YES.  Not DP violation.

( NO.  Ask next question

iii. Was the ID procedure nonetheless reliable?

( YES.  Not DP violation.

( NO.  DP VIOLATION.
DISCOVERY











Defendant’s right to discovery is based on the due process clauses of the 5th and 14th A.

I. Discovery in Criminal Cases

a. Discovery is the process through which parties share information.

b. The point of discovery is that there is fundamental principle of fairness that there should not be trial by ambush.

c. Important purposes served by discovery:

i. Gives each side an idea of what evidence will be presented.

ii. Facilitates plea bargaining and may lead to pretrial settlement of cases.

iii. Allows each side to consider evidence before trial and bring any pretrial motions on the evidence.

iv. Creates a level playing field for trial.

d. Discovery is not unlimited in criminal trials:

i. Most JDX limit the discovery available to DF because of concerns about witness intimidation and fabrication of evidence.

ii. Only a few JDX have open file discovery.  “Open-file” discovery: allows DF access to everything in PR’s files; only few jdx has it.

iii. Concern about interference with DF’s 5th A privileges limit PRs right to reciprocal discovery from DF.

e. Sources of Discovery rules:

i. Statutory and Rules: these rules generally cover inculpatory evidence the PRs must disclose to DF and reciprocal discovery obligations.

1. Two-Way Street: both DF and PR required to disclose certain types of evidence to each other.

2. Fed. Rule Crim. Proc., rule 16: places various obligations on government to turn over information in advance of trial  Not open file.

3. Jencks Act:  Requires that govt has to provide verbatim statement/report of what witness testifies (usually includes documents used to testify); only after witness has testified.

ii. Constitutional right to fair trial: under 5th or 14th Amendment, DF has DP right to exculpatory information.

1. Only applies to DF.  PR has to rely on statutory discovery to get access to DF’s information.

2. One Way Street.

II. CONSTITUTIONAL RIGHT TO DISCOVERY

a. Right to discovery has been fashioned by SCOTUS from due process rights.

b. Rule: Suppression by the prosecution of evidence favorable to an accused upon request violates DP where the evidence is material to guilt or punishment.

i. All exculpatory + impeachment evidence must be turned over.

ii. Brady v. Maryland (1963): DF and a companion were both accused of murder.  DF said that companion did the killing and requested to examine companion’s extrajudicial statements.  PR turned some over, but didn’t turn over companion’s confession.  Both were convicted.  Court held that the suppression of the confession violated 14th A DP.

iii. General rules with Brady Evidence:

1. PRs is responsible for turning over despite lack of knowledge by the individual prosecutor on the case.  

2. Constructive knowledge of what is known by the entire prosecution team, which includes investigative and other government agencies.  Kyles v. Whitley
3. Pros is liable for non disclosure whether it resulted from good or bad faith. Giglio & Brady

4. Failure to disclose impeachment evidence is same as failure to disclose exculpatory evidence. Bagley & Giglio
c. ELEMENTS OF A BRADY VIOLATION:
i. The evidence was favorable to the defense.
ii. The evidence was in the hands of state officials.
iii. The evidence was suppressed.
iv. The evidence was material.
d. Time Requirement: Must be turned over in sufficient time for DF to use at trial. 

e. What is Impeachment Evidence?
i. Evidence used to cross-examine a witness to tend to show that the witness is not as strong as in govt case

ii. Impeachment evidence has been defined as evidence that:

1. bolsters the defense case, 

2. potentially impeaches prosecution witnesses, OR 

3. is likely to lead to the discovery of admissible evidence. United States v. Sudikoff, 36 F.Supp.2d 1196, 1199-1200 (C.D. Cal. 1999)
iii. Giglio v. United States (1972):  DF accused of passing forged money orders.  Co-DF was a key govt witness and had been promised he would not be prosecuted for forgery if he testified against DF. Co-DF testified and denied on cross that he had been promised leniency.  DF discovers deal after trial.  Original prosecutor had made deal but a new prosecutor actually tried the case.  Court held that this information was material because govt’s case depended entirely on Co-DF’s testimony and Co-DF’s credibility was thus important issue at trial.

f. What is Material?
i. Rule:  The evidence is material only if there is a reasonable probability that, had the evidence been disclosed, the result of the proceeding would have been different.

ii. Reasonable probability = probability sufficient to undermine confidence in the outcome.

( ASK: did the government non-disclosure undermine confidence in the outcome.
iii. Standard is TOC: Evidence must be examined as a whole under TOC to determine whether its suppression undermines confidence in the verdict.

1. Court evaluates on a case-by-case basis whether withheld info would have had a RP of affecting DF’s case.

iv. US v. Bagley (1985): Govt’s principal witnesses had been paid for their testimony.  These deals were not disclosed in response to pretrial discovery motion and DF didn’t find out until for many years.

1. Bagley defines materiality, importing Strickland IAC test into materiality context.

v. Kyles v. Whitley (1995):  Murder of woman in supermarket parking lot.  Car stolen.  6 eyewitnesses give statements with physical descriptions.  These match a guy named Beanie, rather than actual DF.  Beanie calls police saying he has the car and bought it from DF.  Beanie makes numerous calls with inconsistent statements.  Eyewitness statements and a bunch of other evidence not disclosed.  Court said if they were disclosed it is reasonably probably a different result could have resulted (impeachment of witnesses; make police look like did a bad job).

1. Court said evidence must taken as a whole to determine if it would undermine the confidence in the verdict.

a. All evidence that was withheld should be looked at together, rather than piece by piece.

2. Clarifies Four Points:

a. Materiality is a reasonable probability of a different result (i.e., D’s acquittal)

b. Possibility of an acquittal does not mean that the def must show insufficient evidence for a conviction (too high a bar for DF to have to show)

c. Once finding of constitutional error – no need for a harmless error review (its really all in one)

d. Undisclosed evidence must be looked at collectively not as individual pieces of evidence
vi. Banks v. Dretke (2004): PR failed to disclose penalty phase witness’ status as paid informant and the tape of coaching another key witness. Both witnesses testified at trial that have not spoken to police at all and PR did not correct this.  Court said that this type of evidence was the type that raises serious questions about credibility of witnesses.  
1. Note. 46 % of wrongful death penalty convictions are due to snitch information.  This makes snitches LEADING CAUSE of wrongful convictions in capital cases!  
g. Must a DF attorney request the evidence?

i. Brady violation is not determined based on what DF did or didn’t request.

ii. Lower courts had applied different standards depending on whether DF’s requests were general, specific, or not requested b/t Gigilio and Bagley.

iii. Not a requirement to make specific request (its best practice but not necessary) or request at all.  

PLEA BARGAINING AND GUILTY PLEAS







I. PLEAS and PLEA BARGAINING
a. Three Types of Pleas

i. Guilty

1. 95 % of all US crim cases

ii. Not Guilty

1. Gov’t must prove the case at trial

iii. Nolo Contendere

1. No contest

2. D is convicted but it is not considered an admission to criminal acts & cannot be used against a co-D

3. Special permission – rare
b. Plea Bargaining: 

i. There has been debate over pros and cons of plea bargaining

1. Pros: reduces strain on govt and defense resources, relieves victim of burden of testifying in court, gets rid of cases quicker.

2. Cons: can pressure innocent people to plea to avoid more serious consequences, takes place outside of public view, subverts purpose of criminal justice system by letting criminals get less than full punishment.]

ii. Players in a plea bargain

1. Judge:  Judge are not actually involved in plea negotiations, because that would put pressure on DF.  

2. Defense attorney: Has duty to bring all offers to DF.  

3. Defendant:  Ultimately has the right to accept or not.  Decision is with DF.

4. Prosecutor

5. “Victim”

6. Society
II. CONSTITUTIONAL REQUIREMENTS FOR GUILTY PLEA

a. What is a guilty plea?
i. Guilty plea is (1) a waiver of the right to a trial (and all the rights that go with it), as well as (2) an admission that the DF committed the crime.  

b. Three requirements – PLEA MUST BE:

1. Knowing:  DF knows what rights are

2. Voluntary:  No pressure, threats, promises (beyond plea itself)

3. Intelligent: Notice of charge (knows the charge) and understands the charge.

ii. Brady v. US (1970): Established constitutionality of guilty pleas.  DF charged with kidnapping and harming hostage.  Potential for death penalty.  He found out co-DF confessed and agreed to testify against him.  He pled guilty.  Later argued that plea was not voluntary because he pled under threat of death penalty.  Court said threat of death penalty does not make a plea involuntary.

iii. Boykin v. Alabama (1969: DF pled guilty and trial court never asked if voluntary.  Court held that plea needs to be knowing and voluntary.

iv. Rule 11 Requirements when accepting plea in court:

1. DF must be advised of rights

2. DF must be advised of nature of charges (Henderson elements)

3. DF must be advised of consequences (potential maximum)

4. Plea agreement on record

5. No threats

6. Factual basis required for the plea (often, this means reading some facts off police reports).
c. How informed must a DF be to enter a voluntary and knowing plea?

i. Needs to be mentally competent.

1. Henderson v. Morgan (1976): DF had been in mental hospital, had been classified as “retarded,” below average intelligent.  Whether DF intentionally killed her was at issue.  DF pled guilty to 2nd degree murder and didn’t know that intent was part of requirement.  Court said that his plea was not knowing, voluntary, intelligent.

d. What makes a guilty plea involuntary?

i. Threats; misrepresentation (unfulfilled promises), improper behavior (bribes, side deals).

ii. OKAY:  a lot of leverage by PR, such as 3 strikes law.  Okay for PR to threaten to charge more serious version of crime if no plea.

TRIAL












The right to a fair trial is one of the most important rights provided to the accused.  The jury trial is one of the touchstones of the criminal justice system.  

I. TRIAL BY JURY

a. Role of the Jury

i. The right to a jury trial is mentioned twice in the Constitution: 

1. Art. III, § 2, cl. 3: [T]rial of all Crimes . . . shall be by Jury.
2. 6th A: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial by an impartial jury . . .
ii. Court has found that right to a jury trial is so fundamental, it is INCORPORATED and thus applies to the states.

1. Duncan v. Louisiana:  DF was convicted of simple battery, a misdemeanor in LA.  LA constitution only grants jury trials in cases where capital punishment or imprisonment at hard labor at stake.  Court held that the 6th A right to jury trial was incorporated.  

a. DF has a right to jury trial in all but “petty offenses”

b. Ct said that whether a jury trial is required is determined by the penalty.  If penalty is serious enough, ie. potential of 6 months imprisonment or more, then jury trial required.

iii. Essential role of the jury is to decide whether the prosecution has proven each element beyond a reasonable doubt.  

1. To do so, jury must make credibility decision and determine what is “reasonable.”  

b. When is there Right to a Jury Trial?

i. Firm line for the right to a jury trial is drawn at six months.

1. Offense must be sufficiently serious to require the community’s input through the use of juries.

2. So maximum possible sentence of 6 mo or more is required.

3. Even expensive fines do not puncture the 6mo mark.  Nachtigal v. US (1993) (Court said that a DUI offense that carries as high as $5000 fine does not entitle DF to jury trial).  

ii. Even if DF is charged with multiple petty offenses, not entitled to jury trial.

c. Number of Jurors
i. 6th A requires 6 or more jurors
ii. Federal Courts: criminal trial requires unanimous verdict from 12 jurors

iii. State Court:  varies, 6 and up for jurors; but usually has to unanimous if only 6 jurors.

II. JURY COMPOSITION AND SELECTION

a. There is a process for selection of a jury

i. Venire summoned (pool of jurors)

ii. Voir Dire (prospective jurors in venire are questioned)

iii. Petit Jury picked (jury that will hear the case)

b. Selecting the Jury Venire

i. Jury Venire must represent a cross-section of the community.

1. 6th A prohibits prosecution from systematically excluding certain cognizable groups in assembling the venire.

a. Has to be compelling reason if group is excluded (ex. Govt might have compelling reason to exclude felons).  

b. But the systematic exclusion based on gender, race, ethnicity = unconstitutional.

2. BECAUSE: 6th A guarantees impartial jury.  However, DF does not have a right to jury composed of specific groups.

ii. Taylor v. Louisiana (1975): LA Constitution provides that a woman should not be selected for jury service unless she files declaration of desire to be picked.  Court held that violated right to fair cross-section of the community.  Said this right applies to all DFs.

iii. Who can be excluded?  Under 28 USC § 1865:

1. A noncitizen

2. Not able to read, write, or understand English

3. Unable to speak English.

4. Incapable by reason of mental or physical infirmity

5. Has charges pending for a crime punishable by 1+ yrs

c. Selecting Petit Jury

i. Types of Challenges used to select petit jury

1. Challenges for Cause: when juror does not meet statutory requirements or has indicated bias
2. Preemptory Challenges: can excuse jurors who believe will be unfavorable to your side. 

ii. Unlike venire, NOT entitled to representative petit-jury

iii. Rule: Cannot excuse jurors on basis of race.  

1. Batson v. Kentucky (1986): DF alleged prosecutor was striking jurors based on race and that preemptory challenges were being used as guise for discrimination.  Ct held that purposeful racial discrimination in selection of venire violates EPC.

iv. HOW TO PROVE a Batson claim:

1. Moving party must make prima facie showing that other party has exercised peremptory challenges on improper basis of race

2. If p.f. showing is made, the burden shifts to the challenged party to articulate a race-neutral explanation for striking a jurors in question

3. If the race neutral explanation is provided, the moving party must show that the proffered reason is pre-textual
v. TIMING of a Batson claim

1. Before a jury is sworn & before venire is dismissed

2. Making a record:  challenging party should put on the record what the actual composition of the venire & the petit jury are.  Should be detailing what the reasons are for suggesting that peremptory challenges were made on the basis of race
III. DOUBLE JEOPARDY

a. When does DJ attach? 

i. Jury Trial: when final petit jury is sworn in

ii. BenchTrial: when first witness is sworn in

b. If it has not attached then a termination of a prosecution before that point puts up no barrier to bring prosecution again

i. Dismissal With Prejudice

ii. Dismissal Without Prejudice: CAN prosecute again on same offenses.

IV. LENGTH OF DELIBERATION

a. How long does a Judge have to make a jury deliberate?
i. Judges have discretion, but at some point give up on a deadlock.  

b. DJ is clearly attached when case has proceeded to jury deliberations, but PR is allowed to re-try case.

i. To determine if allowed to retry the case, Court looks at:

1. Length of deliberation – upon review there is great deference to trial judge’s discretion

2. Cannot retry unless the mistrial is declared out of “manifest necessity”

3. If judge was too hasty, then retrial could be barred b/c the mistrial was not declared out of a “manifest necessity”
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6th A: In all criminal prosecutions, the accused shall enjoy the right  . . . to have Assistance of Counsel for his defense.

I. WHEN DOES RIGHT TO COUNSEL APPLY

a. The RTC attaches at all “critical stages” of a criminal proceeding after the filing of formal charges.

i. TRIGGER:  when formal charges are brought.

ii. Applies to: At “critical stages”

1. Post-charge line up

2. Post charge PC hrg

3. Prelim hrgs

4. Post-indictment jail informant interrogation

5. Arraignments

iii. Does NOT attach to habeas proceedings.
iv. Does NOT attach to civil cases.

v. Does NOT attach to parole hearings, probation revocation hearings (no automatic appt of counsel – case-by-case basis to see if adversarial process is sufficiently invoked to require counsel.
b. A DF has RTC in any felony or misdemeanor case where sentence of incarceration is imposed.  

i. Unlike right to jury trial, which requires more than petty offense, RTC as long as there is sentence of jail.

c. Cases from slides:

i. Powell v. Alabama (1935) – held that there is a limited right to counsel (very poor (, very serious cases)

ii. Gideon v. Wainright (1963) – 6th A now applies to states & everyone has a right to a lawyer

iii. Argerslinger v. Hamil – wrt any imprisonment –( in any danger of going to jail, if convicted must have a lawyer at trial.

iv. Douglas v. CA (70s) – right of appeal to CA CAP, then counsel must be available to (
II. RIGHT TO REPRESENT SELF
a. Autonomy Right: DF has a right to represent self if competent, as determined by the court.

b. Autonomy: Seems perversion of liberty to say D has to have a lawyer

c. By exercising right to represent self, waiving any ineffective assistance of counsel claims later.

i. The right to rep self & choose not to have a lawyer trumps rt to eff asst of counsel (Then no right to argue IAC later …

III. CONFLICTS OF INTEREST
a. Rule: If multiple DFs, they have right to separate lawyer

i. B/C if you have co-DFs with same lawyer, there is a conflict of interest because they might be adverse to each other (ex. have to pin something on each other)

b. What if Ds want to have the same lawyer

i. Court may allow multiple DFs to be represented by same lawyer

ii. Wheat Test: if there is an anticipation of conflict of interest, then court can FORCE separate lawyers on Ds

iii. Looking back on decision, appellate court will review on basis of what trial judge knew at time
IV. INEFFECTIVE ASSISTANCE OF COUNSEL
a. Rule: DFs have a Sixth A right to effective counsel.

b. Some examples of IAC: 
i. Failure to investigate

ii. Failure to research

iii. Failure to present mitigating information

iv. Failure to object

v. NOT IAC … drunk or asleep in court

c. To evaluate IAC claim, courts apply Strickland Test

i. STRICKLAND two-prong test:
1. Performance: What would a reasonably competent lawyer do?  

a. This is a fact-specific analysis.  Use experts and other lawyers to inform this point.

2. Prejudice: Would outcome have been different if not for the IAC?
a. Looking here at the harmfulness and materiality of the poor performance.

ii. Situations where prejudice is presumed:

1. If there has been a complete denial of counsel

2. If counsel entirely fails to subject the prosecution’s case to meaningful adversarial testing.

3. When there is actual conflict of interest for counsel.

d. ANALYSIS: 

i. Was there a right to counsel at this point?

YES ( Go on to Strickland test.

NO ( No 6th A violation.

ii. Was attorney’s conduct something a reasonably competent lawyer WOULD NOT do?

YES ( Go on to second prong

NO ( No 6th A violation.

iii. Would the outcome be different if not for attorney’s conduct?

YES ( 6th A violation

NO ( No 6th violation.
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I. SENTENCING AND SENTENCING GUIDELINES (from slides):

a. Types of sentences

1. Incarceration 

2. Probation

3. Home detention (electronic monitor)

4. Fines

ii. Types of incarceration sentences

1. Determinant: Specific sentence served (so 15 yrs = 15 years)

2. Indeterminate: A range or a sentence that allows for a period of time to be served & then a parole board to review the sentence & determine when D may be released

b. Where does D serve time?

i. Jail: 

1. Where folks are held pre-trial, pre-sentence

2. Where folks convicted of short sentences serve out sentences

ii. Prison:

1. Large facility in state or federal system where folks serve long sentences

2. Often much further away from family of inmates

c. After a term of incarceration:

i. State = parole

ii. Federal = supervised release

d. Sentencing Guidelines

i. Looks at: 

1. Criminal history score (priors)

2. Seriousness of this offense

ii. Goals:

1. Fairness

2. Rein in outlier Judges

3. Similar offenses & similar Ds treated the same

iii. Sentencing Guideline Limits:

1. Apprendi

a. 14th A DP violation when fact necessary for sentencing is found by Judge, not jury (trial) or D admission (plea)

b. Facts that pushed sentence ABOVE statutory maximum must be proved and pled / found by jury.

2. Blakely

a. Departure (aggravating) factor must also be proved if it puts D into a higher range on sentencing guidleines

3. Booker

a. Fed Sentencing Guidelines: no longer mandatory

iv. For federal offense, 18 USC §3553(a) considers:

1.  nature of the offense

2. need of the sentence

3. kinds of sentences available

4. applicable sentencing guidelines

5. pertinent policy statement

6. need to avoid unwarranted sent disparity; and 

7. (need for restitution to any Vs
II. CRUEL AND UNUSUAL PUNISHMENT

a. 8th A: prohibits cruel and unusual punishment and excessive fines.

i. When does a sentence constitute CUP under 8th A?

b. Standard for CUP is Proportionality:  Instead of looking at the manner in which punishment is imposed, the current approach is determining whether a sentence “first the crime.”

i. Difficult to get a sentence overturned for CUP under this standard.

c. When is a sentence proportional?

i. OLD WAY TO DETERMINE:

1. Solem  opened the floodgates to CUP challenges by setting objective criteria to court’s proportionality analysis: gravity of offense, harshness of penalty, sentences imposed on other criminals in the same and other jdx.

ii. NEW RULE: Harmelin closed the floodgates.

1. Limited attaches to modes of punishment. 

d. 8th A and Three Strikes Law: theoretically possible to challenge as unconstitutional, but very difficult to succeed because the Court gives great deference to the legislature’s determination that a recidivist must face harsh punishment.

e. 8th A and Juveniles (from slides):

i. Graham v. Florida: Outlaws imposition of life without parole for juveniles who have been convicted of non-homicides.  DF was charged as adult in case 1.  In case 2, he was 34 days short of 18 years old.  Court looks to rationale of Roper and Atkins and sets a rule against LWOP for juveniles.

1. Note. Robert’s concurrence is a stand out – he reaches the same conclusion, relying on adolescent brain science, but with a different rationale.

f. 8th A and Death Penalty (from slides):

i. DEATH IS DIFFERENT.  Woodson v. North Carolina, 428 US 280 (1976).

ii. Limits of Death Penalty

1. Cannot be used for adult crimes of rape

2. Cannot be used for child sexual assault crimes

3. Can be used for felony-murder case, but only if D demonstrated reckless disregard for human life and played major role in crime

4. Cannot be used for mentally retarded Ds (Atkins)

5. Cannot be used for juveniles (Roper)

iii. DEATH PENALTY & RACE

1. ‘87 Failed Challenge to Racial Disparity: McClesky

a. Challenge to Death P that it was inherently biased

2. 1976-2007: of 1090 people executed, 80% had killed a White V

a. Stats: approx = no. blacks & whites are Murder Vs

3. Jan 1 2007: Stats of those on death row 

a. 45% are white

b. 42% African America

c. 11% Hispanic

iv. Atkins

1. 6-3 Supremes said applying DP to MR is c & u

2. Atkins IQ = 59

3. Rationales

a. Leg trend against applying DP to MR

b. D who are MR are less morally culpable

c. D who are MR are less able to be deterred

d. D who are MR are at greater risk of wrongful execution b/c false conf & cannot assist lawyers, etc.

e. evolving standards of decency

v. Roper

1. 5-4 decision that death penalty cannot be used as punishment for someone who committed the crime(s) as a juvenile

2. Prior to Roper in March of 2005 the US was one of only 6 countries to sanction the use of the DP as a punishment for children. The other countries were: Iran, Saudi Arabia, Sudan, Pakistan, Yemen.

3. 3 main differences between kids & adults were highlighted in Roper
a. Children lack maturity, do not feel the same sense of responsibility, and, thus, often act impetuously and without careful consideration for the consequences of their actions.


b. Children are “more vulnerable or susceptible to negative influences and outside pressures, including peer pressure” . . .

Children are most susceptible to influence and to psychological damage . . .
“[J]uveniles have less control … over their own environment. 

c. The character of a juvenile is not as well formed as that of an adult. The personality traits of juveniles are more transitory, less fixed.” 
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