CRIMINAL PROCEDURE OUTLINE
Basic Criminal Process
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													        Plea Bargaining 			Appeal	
	Trivial (tendency to under value state proceedings, misdemeanors)
	Formal

	State Criminal Justice System
· After Civil War, 14th amend. applies Constitutional protections to the states
· Police agencies (city/county police)
· State prosecutor, city and county prosecutors
Misdemeanors
· Not much investigation at all, comes from police report (primary vehicle for process, particularly when stakes are low)
Under staffed
· Lacking resources, prosecutors don’t get to pick cases
Other stages of criminal procedure
· Entering plea, pre-trial detention, plea bargaining, appellate process, etc. 

	Federal Criminal Justice System
· Constitution automatically applies to federal system
· Police agencies (FBI)
· Federal prosecutors
Felonies
· More investigation (in both state and federal criminal investigations)

Properly-staffed
· Prosecutors do get to pick which cases they want to try
Trial 
· Considered most significant part of criminal process

	Prosecution
Embraces Crime Control model
· Administrative and managerial
· Efficiency, expeditious, fast and reliable screening (truth seeking)
· Reliable screening and disposition of cases (resolve cases quickly, efficiently, able to have faith in the outcome)
· Focusing on process (from liberal standpoint) and victim (from conservative perspective)
· Job of legislature and executive branch to improve/control criminal justice system (want courts to but out) 
Grano (far right)
· Giving criminal defendants a pass as victims of circumstances is not right approach
· Responsibility
· Victims
· Criminal justice system is an obstacle; undermines speed and reliability
· Liberals equate Ds with civil rights activism, blame society for crime, think guilty is irrelevant, BUT offenders committed crimes
· Liberals allow Ds to go free on technicalities  go out and commit more crimes

Defense
Embraces Due Process model
· Dignity and autonomy of the individual defendant
· Focusing on rights of an individual who happens to be a criminal defendant (from liberal perspective)
· Focusing on technicalities (from conservative perspective)
· Judicial and adversarial? (or is this meant to be under Crime Control?) 
· Every stage of proceeding considered important (every opportunity to be heard before a judge presents a speed bump for due process
· Concerns for racism
· Instead job of the courts to improve the criminal justice system (too much power rests with legislature)
Amar 
· Warren Court (Chief Justice Warren’s time period) perversed the Constitution
· Constitutional structure not present in criminal procedure until 1954, unregulated until Rules were drafted 1960’s
· Warren Court undermined legislative and executive discretion
· Constitution protects the innocent, not the guilty
· Thinks rules weren’t founded in Constitution (atextual argument)
· Legislature benefits  there should be legislative discretion
Dershowitz
· Criminal justice system assumes everyone is guilty
Seidman
· U.S. has most detailed criminal justice system in the world and highest population of incarceration
· Procedure is informal
· Absence of judges OR judges refuse to enforce the rules
· Crappy defense counsel = lack of adversarial process
· Suggests prosecutor’s job is made easier
Stuntz
· Thinks problem with criminal justice system is the structure
· Focuses on crime rates, definition of crime (defined by legislature), funding decisions (determined by executive branch, checked by legislature)
·  system structure gives a lot of power to legislature, judiciary not given much power within criminal justice system
· Procedure makes criminal justice system more expensive (need lawyers, must be provided for indigent defendants)
· Creates more work throughout the system (train police officers, etc.)
·  procedure increases the cost of justice 
· Hurts the poor, benefits the rich
· Legislature can determine where to put the money  prosecutors get more, defense counsel gets less (giving prosecutors more resources than defense, easier to convict defendants)
· AND legislature changes law – make procedural technicalities less applicable by making substantive technicalities (over criminalization) so that every defendant can be found guilty of something 
· System becomes cheaper by giving prosecutors lots of funding and lots of options about what to charge
·  major concern: discretion – leads to discrimination 
· Demonstrated by disproportions within the incarcerated population  

Criminal Procedure
· Developed by case law, rules are generated by the Supreme Court
· Constitution is base-line  rules either restate the base-line or provide more protections
· Constitution is always the minimum standard
· BUT, must be interpreted (what is a speedy trial? When does right to counsel attach? Etc.)
· Can never legitimately go beneath the Constitutional standard 
· Constitution regulates the power of state actors (including all government officials and employees)
· Supreme Court is the supreme authority on interpreting the Constitution – has power of judicial review (not the legislature)



· Prosecution of serious crimes in most jurisdictions share 11 common characteristics:
1. Initial enforcement responsibility rests with police
2. Prosecutor decides whether to formally charge individuals
3. There is some mechanism for screening serious criminal charges to determine factual basis for the charge (indictment or information)
4. Criminal defendant entitled to counsel (may be appointed at public expense if incarceration will result from conviction)
5. Majority of defendants participate with prosecutors in negotiating guilty pleas before trial
6. Defendant may make pre-trial motions to challenge prosecutor’s evidence and fairness of criminal process
7. Successful challenges often result by excluding evidence at trial (doesn’t necessarily mean it will be excluded during rebuttal/sentencing)
8. Prosecution and defense occasionally required to share discovery
9. Defendant is entitled to:
a. Trial before impartial judge
b.  Confront/cross-examine opposing witnesses
c. Present witnesses
d. Trial by jury (unless charge is only “petty offense”)
e. Acquittal, unless prosecution proves every element beyond a reasonable doubt
** All rights waived by guilty plea
10. Guilty defendant has right to address the court at sentencing (judges usually have substantial discretion in setting penalty)
11. Convicted defendant usually has right to some form of appellate review 		
Expectation that defense attorney will provide a check/limit on prosecutor’s power and discretion, and that judge (as neutral arbitrator) will determine a fair outcome.




SENTENCING AND CONSTITUTIONAL INTERPRETATION
· Sentencing Options
· Felony Crimes: almost all punishable by sentence of confinement in state/fed. prison, local jail, period of probation, death penalty (in some jurisdictions), monetary punishments (fines, orders of restitution, criminal forfeiture)
Incarceration <--------------------------------------------------------------- House Arrest -------------------------------------------------------------------------- > Probation
 							Includes in-patient treatment, “boot camps,” electronic monitoring, day-reporting programs, furlough programs, community service


· Race: significant disparities in those sentenced (highest rates of incarceration for young black men)
· Death Penalty
· Furman v. Georgia
· Death penalty imposed by juries without guidance for application
· Supreme Court ruled open-ended discretion violates 8th amend. “cruel and unusual punishment” clause
·  all death sentences prior to Furman reversed
· Gregg v. Georgia
· Following Furman, states enacted statutes to guide juries
· “aggravating” and “mitigating” circumstances
·  Supreme Court ruled that “guided discretion” statutes complied with 8th amend  death penalty resumed (found constitutional)
· McClesky v. Kemp
· Baldus study: Ds who killed white victims significantly more likely to receive death penalty than those who killed black victims
· 5-4 Supreme Court decision rejected challenge (couldn’t prove discrimination within D’s individual process)
· Today, DP limited to intentional murder/felony murder
· Constitutional challenges to consideration of certain info at sentencing:
1.  Past Criminal Conduct
· Generally may be considered at sentencing, BUT sentences can’t be increased based on prior felony convictions obtained in violation of 6th amend right to appointed counsel
· Uncounseled misdemeanor (where D had no right to counsel) may be considered
2. Future Dangerousness
· Psychiatric testimony about D may be considered (even in DP cases_
3. False Testimony at Trial
· Fact that D committed perjury at trial, doesn’t place unconstitutional burden
4. Silence at sentencing
· Privilege against self-incrimination (5th amend.)  can’t consider D’s choice not to testify at sentencing
5. Racial bias
· Fact that D committed hate crime MAY be considered, BUT membership in racist group protected by 1st amend can’t be considered
6. Judicial Vindictiveness
· Sentence can’t be increased at retrial because D appealed ruling
7. Victim impact statements
· Statements from victims (or their survivors) about impact of crime MAY be considered (even in DP – but not as to whether/not D should receive the DP)
· BUT, must not be so prejudicial to violate rules of evidence/due process
	Modalities of Constitutional Argument (Bobbitt)

	1. Historical – relying on intentions of the framers of the Constitution

	· Ex. Justice Stevens in Ewing: history shows that judges can and did engage in proportionality review

	2. Textual – meaning of the words alone

	· Ex. What does “cruel” mean and what does “unusual” mean?

	3. Structural – inferring rules from relationships 

	· Ex. Justice O’Connor in Ewing: state legislatures, not federal courts, in charge of sentencing policy
· “we do not sit as a superlegislature” 
· Also called the ‘countermajoritarian’ dilemma

	4. Doctrinal – applying rules from precedent

	· Ex. Justice O’Connor in Ewing: Solem’s three-factor test, as modified by Harmelin’s five-factor test, applies
· Kennedy doctrinalist in Ewing

	5. Ethical – rules from moral commitments of American ethos reflected in Constitution

	· Ex. Justice Kennedy in Roper: “national consensus against the death penalty for juveniles”

	6. Prudential – seeking to balance costs and benefits of a particular rule (consequences)
	· Ex. Justice Stevens in Roper: a historical approach would permit the execution of 7 year old children 







SUBSTANTIVE LIMITS ON SENTENCING – 8th Amendment Proportionality
· “excessive bail shall not be required, not excessive fines imposed, nor cruel and unusual punishment inflicted”
· Supreme Court recognizes existences of requirement of proportionality 
· Ex. DP disproportionate to rape of adult woman
· Outside DP context, less review of proportionality 
Does the Constitution actually limit punitive punishments of the state?
· J. Thomas: up to the authority of the state
· Constitution limits the Supreme Court’s authority
· Worry is that Supreme Court is arbitrary (last, highest court authority)
· Last word, ability to strike down legislature (distinction from parliament system)
· Last word about constitutional matters
·  if legislature undermines constitution (state/fed. provisions)   struck down
· Constitution trumps legislation  S.C. trumps legislature on constitutional matters
· Judicial self-regulation
· If majority of justices interpret constitution in a certain way  becomes binding rule of law (J. Marshall’s rule of 5)












Ewing v. California (majority opinion written by J. O’Connor)
· Questions whether the 8th amend. prohibits CA from sentencing repeat felons to prison terms of 25-life under CA’s “Three Strikes” law
· Two options for sentencing under CA statute:
· If D has one previous violent/serious conviction  must be sentenced to twice the term for current felony conviction, OR
· If D has two or more violent/serious felonies  indeterminate term of life imprisonment 
· *wobblers: offenses that could be charged as either a misdemeanor/felony
· Ex. misdemeanor becomes felony if D has prior record  can count as strike OR be used to avoid a strike
· Define “cruel and unusual” based on case law
· Rummel v. Estelle
· Court held sentencing 3-time offender to life without parole did NOT violate the 8th amend.
· Previous offenses for D – using stolen credit cards, bad checks, felony theft of $120
· Hutto v. Davis
· D sentenced to 2-20 years for possession of weed with intent to distribute
· Could held sentence constitutional
· Solem v. Helm
· Court held 8th amend. prohibited life sentence without parole for 7th violent felony
· 3 factors to determine 8th amend. disproportionality
· 1) gravity of offense and harshness of penalty
· 2) sentences imposed on others in jurisdiction
· 3) sentences imposed for same crime in jurisdiction
· Harmelin
· Kennedy authored concurrence – binding in split majority
· First time offender – life without parole for possession of 672 grams of crack cocaine
· Majority rejected D’s claim of disproportionality
· Kennedy argues 8th amend doesn’t require strict proportionality between crime and sentence 
· Kennedy’s test for proportionality altered Solem test, added five –factor test (allowing legislature to set the policy)
· 1) primacy of the legislature
· 2) variety of legitimate penological schemes
· 3) nature of the federal system
· 4) requirement that proportionality review be guided by objective factors
· 5) 8th amend. doesn’t require strict proportionality between crime and sentence – forbids extreme sentences that are “grossly disproportionate”
· Narrow proportionality principle
· Guided by Solem and Harmelin
· Decision ought to be discretionary (made by the legislature) – court not meant to sit as “super-legislature” to second-guess legislative branch (structural argument – different responsibilities of the branches of government)
· Also a federalism argument (federal government should keep out of state business, where state business is to develop criminal sentencing policies)
· O’Connor applies Solem test (gravity of offense v. harshness of penalty)
· D convicted of grand theft for $1200 (stolen golf clubs) with two prior felonies, must be weighed together
· Sentence justified by public safety interest and D’s long, serious criminal record
· Reflects rational legislative judgment   D’s sentence not grossly disproportionate (doesn’t violate 8th amend.)
· Crime control: responsibility
· Legislature ad executive makes decision (prosecutor’s discretion for what to charge)
· Administrative and managerial – what counts as misdemeanor v. felony, what sentences will be imposed
· Dissent (Stevens)
· Sentence imposed for D is cruel and unusual – proportionality test is capable of application and required by 8th amend.
· Constitution directs judges to evaluate proportionality of fines, other punishments
· Absence of black-letter rule doesn’t disable judges from discretion to review proportionality 
· Breyer: court should follow Solem, D’s sentence crosses the gross disproportionality threshold 


Roper v. Simmons (majority opinion written by J. Kennedy) – 2005
· Questions whether 8th & 14th amends. Allow the execution of a juvenile, older than 15, younger than 18 when he committed a capital crime
· Brutal murder planned and executed by defendant and two younger accomplices
· Atkins
· Overturned ruling that held death penalty for people with mental illness was constitutional 
· National consensus developed against it – court found death penalty as excessive sanction for entire category of mentally ill offenders (violation of 8th amend.)
· Similar national consensus here based on policies and practices of states
· Sufficient evidence that society views juveniles as less culpable than average criminals:
· 1) rejection of juvenile death penalty in majority of states
· 2) infrequency where not prohibited
· 3) consistency in trend toward abolition of practice
· Differences between juvenile and adult offenders:
· 1) lack of maturity, undeveloped sense of responsibility
· 2) more vulnerable to negative influence, outside pressure (less control over environments)
· 3) character not fully developed 
·  not justified by retribution/deterrence
· Possibilty that there might be juvenile mature enough psychologically who commits crime – not worth risking entire category of juveniles who are not
· Holding/outcoming rule: no death penalty for anyone under 18
· O’Connor dissents
· wants case-by-case determination; determine culpability based on the individual, no red-line (standards-based argument, doesn’t want bright-line rule)
· due process:
· puts technical hurdle in crime-control model – can’t execute juveniles
· judiciary stepping in and overruling legislature (opposite of Ewing) 


THE IDEA OF DUE PROCESS
· Core of due process 
· 1) requires proceeding to limit state power
· 2) Related to some notion of fairness
	Procedural Due Process
BASIC DEF: considering whether the rules that regulate the system are fair 
· Due process requires that the processes used in convicting a criminal defendant must be fair

1. Rule of Law
· Restrain gov’t and judges to pre-existing rules
· Constrain arbitrariness in exercise of government power
· Agencies of official coercion should be guided by rules (openly acknowledged, relatively stable, generally applicable statements of proscribed conduct)


	Substantive Due Process
BASIC DEF: considering the constitutional due process rights that the D has

2. Bill of Rights (J. Harlan)
· BASIC IDEA: Selective incorporation = protections of the Bill of Rights that apply to the states through the 14th amendment
· The Bill of Rights (esp. Amend 1-8) are totally incorporated  apply to all the states 
· The 14th Amendment applies constitutional guarantees from the Bill of Rights to the States
· Truth, justice, liberty  Bill of Rights  substantive values recognized in the due process clause of the 14th amend
· 4th amend: bans unreasonable search and seizure
· 5th amend: requires indictment by grand jury for capital/infamous crimes, bans double jeopardy and compelled self-incrimination
· 6th amend: 
· right to speedy and public trial by impartial jury
· right to be informed of charges, confronted with opposing witnesses, compulsory process for obtaining witnesses in favor
· assistance of counsel for defense
3. Accuracy (and Race)
· BASIC IDEA: any procedure likely to ignore the accuracy of a trial is banned
· Moore v. Dempsy – due process 14th amend forbids criminal convictions obtained through mob-dominated trials
· Powell v. Alabama – overturned convictions where defense counsel appointed morning of the trial 
· Norris v. Alabama – reversed conviction where African Americans had been intentionally excluded from juries
· Brown v. Mississippi – forbid convictions based on confessions extracted through torture
·  Due process should ensure accurate results that would prevent conviction of innocent defendants 
· Racialized justice undermines accuracy and fairness
· System is historically used to oppress minority citizens
· Standards (as opposed to rules) make the enforcement of rights more difficult (have to go to court to argue their meaning every time)
4. Fundamental Fairness (J. Cardozo)
· long and storied constitutional history; “essence of a scheme of ordered liberty”
· Judicial institution  Supreme Court decides whether due process requires a given practice by asking whether that practice is basic to a decent criminal justice system
· Twining v. New Jersey – court reasoned “we have to consider whether the right is so fundamental to due process that a refusal of the right is a denial of due process”
· Rochin – police stomach-pumping suspect, conduct considered shocking  fundamentally unfair 
· Darden – prosecutor made inappropriate comments about D; trial not considered unfair



Grand Juries and Petit Juries
· Grand jury: pool of citizens chosen from judicial district where petit jury will sit
· 23 chosen to serve for indefinite period (not longer than 18 months) depending on prosecutor’s caseload
· District court judge administers oath and instructions but prosecutor dictates course of proceedings
· All involved sworn to secrecy (attendance limited to prosecutor, jury, court reporter and single witness being questioned)
· Prosecutor asks jurors vote to return indictment accusing defendant of specific crime he believes is supported by evidence
· If at least 12 jurors agree there is probable cause  “true bill” – signed by prosecutor, becomes indictment for defendant 
· If grand jury finds evidence insufficient  “no bill” – any preliminary charges against defendant dismissed
· Rules of evidence don’t apply during grand jury process

Hurtado v. California (Majority opinion by J. Matthews) - 1884Court attempting to use argument “all we need is fair trial” to justify limiting incorporation of the 5th amend’s guarantee of grand jury indictment.
J. Matthews: if legislature enacted it by fair procedures  fair

· Questions grand jury indictment as a screening function/the beginning of the criminal process
· Does the absence of a grand jury proceeding undermine/violate constitutional fairness?
· Is an indictment/presentment by a grand jury essential to “due process of law” when applied to prosecutions for felonies?
· Grand jury 
· Prosecution presents evidence, attempt to prove probable cause  jury issues indictment
· Charged by Information
· Lacks grand jury; defendant argues fairness requires it to lead to indictment
· Information includes only prosecutor filing indictment (but grand jury indictment requires much more – first hurdle in criminal process)
· Federal constitution requires ALL federal felonies proceed by indictment (unless D waives right)
·  question is whether the states are also required to indict by grand jury for capital crimes
· Constitution applies directly to the federal government, but only applies to the states through the 14th amend. due process clause
·  Justice Matthews (majority) makes a textual argument:
· 1) A core cannon of interpretation is that we presume that the words of a text are not superfluous or redundant
· 2) The 5th amend. expressly includes both the “grand jury” clause and the “due process” clause
· 3) Thus, but the cannon of interpretation, “grand jury” does not mean – and is not contained in the meaning of – due process of law
· 4) 14th amend. only includes the phrase “due process” and not “grand jury”
· No superfluous parts of the 14th amend.
· 5) the “due process” in the 14th amend. means the same as in the 5th amend.
· 6)  the “due process” that applies to the states does not include the grand jury clause

· The grand jury is not a moment when life, liberty and property are deprived  not necessary for fair process
· Purpose of grand jury is to screen offenders for indictment
· Even if unfair, as long as the trial is fair  the overall process is fair (trial is most significant aspect of criminal process)
· Strong crime-control argument
· Matthews embraces legality and nonarbitrariness (limits judicial discretion)
· Justice Harlan Dissent
· Bill of Rights applies by virtue of the 14th amend  full incorporation of the Bill of Rights and all the protections it offers
· Attempting to argue for incorporation based on fundamental fairness
· Just because “grand jury” and “due process” are not synonymous, “due process” could be a catch-all term that includes the various specific terms listed elsewhere in the 5th amend., and then grand jury WOULD be included in the meaning of due process (even though it’s not identical to it)
· A process of law, not otherwise forbidden IS due process (if it can be shown that the process is settled usage in England and the U.S.  that’s due process) BUT that isn’t the only way to have due process
· If it were, due process would only be achieved with age/time – would be incapable of progress/improvement 
· BASIC RULE: 5th amendment grand jury clause does not apply to states

Duncan v. Louisiana (Majority opinion – J. White) – 1968 
· Questions whether there is a constitutional right to a jury trial?
· Case occurring during the height of school integration
·  from race and accuracy perspective:
· Attempting to separate guilty and innocent
· Unconstitutional procedures (torture, mob-dominated trials, capital cases where counsel only provided on day of trial) = egregious violations
· Is denial of a jury trial reach the same level of egregiousness?
· If criminal charge carries a possible punishment of (n) months in jail  6th amend jury trial rights become applicable, come into play
· Based on Hurtado – don’t just look at established practice to see if procedure meets due process requirements
· Historical Argument
· Established, deeply embedded practice
· Jury trial acts as buttress against arbitrary rule (prevents compliant/biased/eccentric judge and overzealous prosecutors from arbitrarily convicting innocent defendants)
· Recent history: trend is towards selective incorporation of Bill of Rights (comprehensively, unless restriction made like in Hurtado)
· Values that are deeply embedded in American justiceNote: 5th, 6th, 8th amendments ARE incorporated (for the most part) via the due process clause of the 14th amendment.
Equal protection clause exists on its own as 14th amend. 

· Palko v. Connecticut
· Grand juries aren’t recognized in every system of criminal justice
· Is trial by jury required in every system? 
· NO – Europe, Latin America, no juries  civilian system doesn’t require it
· Warren Court: focus on Anglo-American tradition – view that right to jury is fundamental/central to American justice
· Measure fundamental fairness by fact that it was written in the Bill of Rights
· LA (state’s argument): jury trials only necessary for serious crimes
· BUT, court evaluates necessity by punishments
·  fed. standard: if criminal offense is punishable by 6/more months in jail  right to jury trial

BAIL AND PRETRIAL DETENTION
Bail
· Part of defendant’s initial court appearance following arrest (sometimes bail hearing held separately)
· Judge’s discretion: 
· 1) releasing D on his “own recognizance” 
· Court releases suspect based on his promise to show up to court hearing, and not commit any crimes while released
· 2) posting of bail
· Pledging money/financial bond that D forfeits if he fails to show up to court date/violates terms of release
· For serious crimes with higher sentences  higher incentive for D to flee, not attend trial  sometimes pretrial release denied altogether
· Right to Counsel
· At first appearance before judge regarding case BUT not at Gerstein hearing (probable cause hearing)
·  if bail occurs at Gerstein hearing – no right to counsel (used for arrests made in the field – otherwise arrest occurs after indictment)
Stack v. Boyle (majority opinion – J. Vinson) – 1951 
· Equivalent of current terrorism cases 
· Indictments issued for 12 petitioners returned for conspiring to violate the Smith Act (advocating for the overthrow of the U.S.)
· Bail amounts varied from $2,500 - $100,000
· One D filed motion to reduce bail to $50,000  government motioned to increase bail of other defendants – bail made uniform amount of $50,000 for all petitioners
· Questions whether bail set uniformly for each defendant is a violation of the 8th amend. protection preventing excessive bail 
· Gov’t justifications for bail amounts:
· Communists (defendants) will flee and not appear for trial if granted bail
· Based on fact that defendants in previous cases fled (who were also communists)
· 8th amend: “excessive bail shall not be required”
· Proportionality requirement implied, BUT no guarantee of bail (discretionary, could be denied altogether)
· Bail protects liberty right and the presumption of innocence (in allowing defendants to be on limited release)
· Historical argument, meaning of clause secured only after centuries of struggle
· From 1789 – current, bail has been provded
· Purpose of bail is to ensure defendant appears at trial (prevent flight risk)
· Any more than that  excessive, arbitrary act
· Bail should be determined on an individual basis for each defendant
· Individualized determination and ability to pay  enforcing it as government requests would be totalitarian act (purpose of Smith Act is to avoid totalitarian acts)
· Higher bail requires separate hearing with evidence
·  bail must be proportionate and individualized  
Bail Reform Act of 1984
· Factors to consider while evaluating flight risk:
· 1) nature and circumstances of crime charged
· 2) weight of evidence
· 3) defendant’s character
· 4) physical and mental condition
· 5) family ties
· 6) employment
· 7) finances
· 8) length of residence in the community
· 9) community ties
· 10) past conduct
· 11) history of drug/alcohol abuse
· 12) criminal history
· 13) record of court appearances
· 14) status as probationee/parolee 
· Fear that some suspects were continuing to commit crimes while out on bail and unfairness of judge using high bail amounts  passage of Act
· Fed. Rules of Crim. Pro
· Extend to defendant right to appointed counsel at every stage of proceeding including the initial appearance where bail is often set
· BUT protection only guaranteed by eight states and D.C.
United States v. Salerno (Majority opinion – J. Rehnquist) – 1987 
· Defendant charged with RICO violations (racketeering), at arraignment gov’t moved to have D detained based on statute (Bail Reform Act)
· No condition of release would assure safety of community/any person (gov’t offered evidence, recorded conversations, trial witnesses, etc.)
· D opposed motion, presented character witness and doctor’s note saying he was in poor health
· BUT, court granted motion  D denied bail
· Question is whether Act allowing pretrial detention and denial of bail is constitutional
· Court requires D to establish that under no set of circumstances would the statute be valid (in order to facially challenge a legislative Act)
·  Bail Reform Act
· One of laws passed at fed. level (setting a standard to be followed by states) entrenching the War on Drugs
· Other laws followed, set high mandatory minimum sentencesDefendant’s argument:
1) 8th amend.  prohibits detention except to ensure appearance at trial (Stack)
2) Dangerousness and future crime are irrelevant to appearance
3)  Bail Reform Act violates 8th amend
But court rejects argument, valid concerns for community safety outweigh individual defendant’s liberty interest. 

· Statute necessary to deal with criminal activity following pre-trial release 
· Court considers legislative intent 	
· Central question is whether legislation satisfies the constitution (congressional intent always subject to review by Constitution – Constitution is top of the hierarchy, always trumps)
· Doctrinal way of looking at issue (Rehnquist)
· Key distinction in determining whether pre-trial release satisfies due process clause 
· Is the reason for sending D to jail to await trial punishment or regulation?
· Punishment
· Punishment before trial undermines presumption of innocence and right to assert trial by jury (which attaches when charged crime carries possibility of jail sentence)
· Liberty interest is significant – right to be out of jail, unfettered, free (until found guilty)
· If purpose is punishment – does it violate substantive due process?
· Regulation
· Goal of pretrial detention is to prevent witness tampering and further criminal activity (protect community safety)
· Safety CAN outweigh an individual defendant’s liberty interest
· If bail = punishment  violates 5th and 14th amendment due process
· If bail = regulation  does not violate
· Two ways of determining whether something is punishment:
· 1) if congress intended to impose punitive restrictions  punishment
· Express intent to punish (ex. fines, prison sentences, community service, etc.)
· 2) whether bail imposed is excessive
· If there is an alternative purpose assigned to it
· In this case, congressional intent is regulatory
· Meant to increase safety protections
· Not punitive, not seeking to punish (government interest must be significant enough to outweigh individual liberty interest of defendant)
· Bail Reform Act requires clear and convincing evidence of defendant’s safety risk AND that they be charged with major crime (violent/drug-related)
· Again, idea that trial is point in criminal justice system where fairness will be applied
· D’s liberty rights protected by procedure – must match the procedures for hearings used by courts in detaining mentally unstable Ds and juveniles (Constitutional based on precedent)
· BUT, only available for:
· Ds who have committed/suspected of committing serious crimes
· No conditions of release which can protect community safety 
· AND there must be due process check within the procedure (adversarial determination of likelihood of future dangerousness) 

THE CHARGING DECISION
The government is limited by the powers enumerate in the Constitution:
1. Legislative: creates laws
2. Executive: enforces laws
3. Judicial: evaluates laws
Separation of Powers
· Two competing views:
1. Republican civic view
· Checks and balances, each branch intended to limit the power of the other
· One faction’s (section/division) values check the values of another  need two branches to get anything done
· For prosecutorial discretion – require executive and judicial branch to work together 
· Executive
· Prosecutor and police – often cooperate, often don’t
· Another check provided between state and feds – must work together to bring case (for behavior criminalized by the legislature)
· Prosecutor may “check” legislative branch by refusing to prosecute under a “bad” law
· Scalia’s model: we the people are the check on prosecutorial discretion by voting for presidents (as head of the executive branch)
· Limiting the special prosecutor’s (created by the legislative branch) discretion to investigate
2. Distinctive view of branches
· Executive branch has different competency that judicial  judicial can’t exercise oversight over executive (don’t have adequate ability to do so)
Inmates of Attica v. Rockefeller (Majority opinion – J. Mansfield, 2nd Cir.) – 1973 
· Private citizens trying to force the state to prosecute after prison riot where guards (allegedly) murdered inmates
· Filed mandamus: judicial order to lower court/government agency to fulfill their duties – in this case, to prosecute/conduct investigation
· Inmates attempting to get grand jury and prosecutor to indict guards
· Guards drawn from local community in Attica (friends live in community)  unlikely that grand jury would indict
· Plaintiffs want courts to supervise the prosecution and indictment of the guards
· Court’s argument:
· Three branches of gov’t
· one version of branches is that they check each other
· BUT another version is that each branch has its own competence  judicial branch not meant to make decisions apportioned to the executive branch
· Court shouldn’t act as “super-prosecutor”
· Court may only intervene (should only) if there is violation of the Constitution/Equal Protection clause
· Administerability argument:
· Plaintiffs trying to make public what is meant to be private, place court is super-prosecutor position (similar to O’Connor’s “super-legislature” argument in Ewing)
· Prosecutor has ability to weigh evidence and circumstances, jury selection process, etc.  more than judicial branch can handle
· Judicial branch can’t administer oversight of executive branch effectively  incompetent to interfere
· Prosecutor maintains wide discretion (selective enforcement of the law by the executive branch)
· Decision NOT to prosecute significant 
· **prosecutor’s charging decisions not regulated (comes up again in Armstrong) 

 
United States v. Batchelder (majority opinion – J. Marshall) – 1979
· Questions whether due process clause allows prosecutor to select among charges when legislature has adopted more than one statute punishing the same conduct 
· Both statutes punished/prohibited convicted felons from receiving/possessing firearms  felony possession of firearm
· Two options for punishment (between the two statutes):
· 1) bigger fine, less jail time OR
· 2) smaller fine, longer prison sentence
· D wants court to conclude he should have been sentenced more leniently, claims: 
· Statutory scheme is ambigious
· Ambiguities should be resolved in favor of the D (rule of lenity)
·  should have been sentenced under more lenient statute
· 9th Cir.’s Reasoning
· With two statutes punishing the same conduct, prosecutor has power to pick and choose punishment [discretion]
· We want clear laws to guide people of ordinary intelligence (legality)
· Allowing prosecutor to choose violates legality
·  two statute punishing the same conduct can’t co-exist
· Marshall’s Majority opinion:
· Fact that statutory scheme is ambiguous doesn’t matter – the statutes individually are clear
· Each operates independently of the other, creates separate crimes
·  statutes CAN coexist, provide clear notice to felons not to buy/possess firearms
· Felons know they will be punished, they just don’t know which of the two punishments will apply (therefore not the same concern with legality because the same conduct is still clearly prohibited)
· Limited to two options, giving permission to prosecutor to select among punishments (powerful tool in prosecutor’s discretion – used during plea bargaining)

Note on prosecutor’s charging authority:
· Extremely broad, but not unlimited
· Prosecutor’s discretion not regulated by courts (P has special competence, and administerability concerns over court’s ability to adequately provide oversight )
· Clearest restriction (14th Amend.): government can’t base charging decisions on race, ethnicity, political affiliations, or other constitutionally protected factors
· must be reason for targeting particular group of people
· if P comes up with rational basis  prosecution okay
· special scrutiny when decisions made on basis of race, religion, gender, etc. 
· Pretextual  Prosecution:
· Ex. charging Al Capone with tax evasion)
· As long as prosecutor can give a reason, scrutiny stops
· Even if it appears discriminatory
· Not limited by intent to punish for another crime, but charging D with something that can be easily proven
· Argument that prosecutor owes duty to public to protect it from crime
·  large discretion to investigate and charge

United States v. Armstrong (majority opinion – J. Rehnquist) – 1996
· Introduction to Equal Protection clause (exists in 5th [implicitly] and 14th amends. [explicit])
· Selective prosecution claim
· Government arbitrarily selects among groups when prosecuting – violation of equal protection
· Claimant must prove that decision was arbitrary, no proper reason existed
· Some reasons are automatically arbitrary: race, religion, gender, sexual orientation
· BUT there are some exceptions – government must present extremely relevant reasons
· All other classifications are not automatically arbitrary
· Ex. classes of students (not arbitrary on its face) – claimant would have to argue that decision to target students was made for no reason (hard to do)
· Requires clear evidence of discrimination
· Strong presumption of regularity  D must show that prosecutor was not acting regularly, but was discriminatory
· Clear evidence means comparison between group being regulated and others not being regulated (who could also have been charged under statute – engaging in same prohibited conduct)

· Equal Protection violations have two components:
	Discriminatory Intent
	Discriminatory Impact

	· No equal protection violation without intent
· Must be intent to discriminate against particular protected class of individuals
· Difficult to prove
	· People treated categorically
· Looks at outcome
· Disparate impact on minority group caused by policy
·  question is whether the impact proves discrimination



· D arguing his selection violated 14th amendment, based on race
· Not arguing merits of the case (can’t really deny he engaged in illegal activity) BUT that district attorney’s office disproportionately only selected to prosecute African Americans, including D (offered affidavit and study that all cases involving the statutes D was charged under in 1991 involved only black defendants)
·  defendant not arguing for his innocence, but for his dignity and autonomy (due process)
· Accuracy concern on face of this prosecution
· Problem with selective prosecution is that crime is committed BUT law only enforced against specific people
· Efficiency/Judicial Administerability
· Worry is that four criteria required by district court judge (in response to D’s claim, judge required prosecutor to explain) undermines prosecutorial efficiency
· Reallocates resources
· Discloses charging practices (and possibly trial strategy)
· Executive Competence
· Some reason to believe that this D committed crime (probable cause)  executive branch has competence to decide whether to prosecute
· Dissent – Stevens
· Facts presented by Ds not sufficient to prove their defense or to give them right to discovery BUT district court judge didn’t abuse discretion in concluding that factual showing was sufficiently disturbing to require some response from U.S. Attorney’s office
· Evidence of discrimination demonstrated in fact that whites ARE charged in state courts for crack-related crimes (penalties much less severe than in federal prosecutions)
Wayte v. United States (1985)
· D prosecuted for purposefully failing to register for the draft
· Claimed decision to prosecute him based on first amendment right to express his views  shown by fact that others who failed to register (but were silent about it) were not prosecuted
· Supreme Court disagreed  concluded D failed to show prosecutor motivated by improper purpose of punishing D for protesting 
·  permissible if goal is to deter others by prosecuting the most notorious violators?

PRETRIAL SCREENING AND THE GRAND JURY
Grand Jury – two functions:
1. Investigate
· Require witnesses to appear, testify, product documents, etc. 
· Doesn’t need probable cause that infor will result in usable evidence
· Can subpoena without judicial approval (challenges to a subpoena likely to fail)
· 4th amend. process – police investigate after obtaining warrant
· Police seizure – police arrest someone on street for suspected crime committed/crime in process
· Must be probable cause hearing within 48 hours of making arrest (adversarial, attorney may be present – first point in investigatory process)
· BUT, grand jury proceeding is ex parte  no attorney present other than the prosecutor
· Seeks physical presence of witness, BUT can’t force you to testify (may invoke 5th amend. right against self-incrimination)
2. Approve/reject prosecutor’s criminal charges
· Prosecutor can’t formally indict someone without approval of a grand jury (fed. prosecutor only  - Hurtado)
· Supposed to act as screening function, prevent abuse of prosecutor’s discretion 
· GJ is straight up 5th amend right, not as much due process
· Role is coterminous with P’s role – depends on P for information 
· Arguably better to have prosecutors guide GJ (as they have no experience/expertise)
· BUT, purpose of GJ is supposed to be for purpose of screening prosecutor  GJ not as useful screening tool as Supreme Court would like to think 
The Investigative Power
· Grand jury investigates through use of subpoenas (requires that witness either come appear before GJ and testify, or produce documents and tangible items)
· People subpoenaed are one of three:
· 1) target – putative (alleged) defendant
· 2) subject – conduct comes within grand jury’s investigation, but not enough to become a target
· 3) witnesses – all others that appear before GJ


Subpoena testificandum: requires person (witness, potential defendant/subject) to come before grand jury and testify
Subpoena duces tectum: requires person to produce documents and tangible items 




United States v. Dionisio (majority opinion – J. Stewart) – 1973 
· Considers whether either the initial compulsion (order) of the person to appear before GJ, or the subsequent directive to make a voice recording is an unreasonable “seizure” under the 4th amend.
· GJ investigating violations of fed. gambling statutes, acquired voice recordings during investigation, and subpoenaed 20 persons (including D) to obtain voice exemplars for comparison to recording
· Witnesses refused to comply, claimed violation of 5th amend right against self-incrimination
· Court ruled that witnesses can’t resist subpoena
· GJ may use every available clue, examine all witnesses in proper way
· Order for D to appear and make voice recording not unreasonable because many others were also ordered to
· BUT 7th Cir. reversed, held that 4th amend required preliminary showing of reasonableness before voice exemplar could be required
· Katz v. United States
· 4th amend doesn’t protect what someone knowingly exposes to the public
· Person’s voice is repeatedly produced for others to hear  voice is something knowingly exposed to the public  no 4th amend protection
· Davis v. Mississipi
· 25 men were fingerprinted; court held that it was error to admit the defendant’s fingerprints into ecidence at his trial for rape because they had been obtained in violation of 4th amend
· D was one of 25 young black men rounded up and detained for fingerprinting in connection with the crime (no warrants/probable cause for detainments)  unlawful seizure
· Case distinguished because fingerprints were not result of subpoena ( initial seizure/lawless dragnet and detention was violation of 4th and 5th amends)
· Here, the initial restraint does not itself infringe on the 14th amend (people/general public expected to make the sacrifice to participate in grand jury proceedings – necessary contribution of the individual to the welfare of the public)
· Grand Jury’s powers and limitations:
· CAN’T require witness to testify against himself
· CAN’T require production of private books/records that would incriminate himself
·  4th amend. protects against subpoenas too sweeping to be regarded as reasonable 
· BUT, not limited by the rules placed on police, not executive/judicial – independent entity as sword and shield (lay nature of GJ – shouldn’t be saddled with too many procedural rules)
· Acts independently of prosecutor and judge  ensures there’s no lawless dragnet
· **independence ensures neutrality (but not always the case – Inmates of Attica)
· BUT Rochin and Palko both constitutional (pumping stomach and taking blood tests)  probably permissible to obtain fingerprints Grand jury’s investigation is not fully carried out until every available clue has been run down and all witnesses examined in every proper way to find if a crime has been committed. 
GJ has broad investigative powers to determine whether a crime has been committed and who has committed it – may act on tips, rumors, evidence offered by prosecutor, or their own personal knowledge. 

· BUT, full-blown investigation involves force, results in record that results in social stigma (requiring witness/potential defendant to participate in grand jury screening carries social consequences)
· GJ appears out of the public eye, judge not present, etc. (secrecy over proceedings)
· NOT the 4th amend process (protects seizure; abrupt, enforce social stigma, under control of the police)
· Not interrogation by police, don’t go to police station, etc. 
·  appearance before GJ ≠ seizure under 4th amend. 
· Dissent – J. Marshall
· GJ should be regulated, subpoenas can be too sweeping, create an unreasonable burden
· GJ surrenders independence to prosecutor, becomes tool of the executive branch by prosecutorial domination, even though GJ is supposed to exist sui generis (on its own/independently)
· Majority gives too much weight to history
· Intrusiveness on individual liberty
· Public knowledge that man has been summoned by GJ may mean loss of friends, injury to business, etc.
· GJ appearance more serious than just visiting police station


United States v. R. Enterprises (majority opinion – J. O’Connor) – 1991O’Connor hates rules with tests (similar to Grano – prefers accuracy over technicalities). Wants case-by-case analysis rather than bright-line rule. 

· Fed. grand jury investigation allegations of interstate transport of obscene materials – issued subpoenas to three companies (all owed by same person) seeking books, records and videotapes
· Companies refused to comply  held in contempt 
· Function of GJ is to inquire into all infor that might possibly bear on its investigation until it has identified offense OR determined that none has occurred
· Gov’t can’t be required to show probable cause for subpoena (that’s the very purpose of issuing subpoena – used to find probable cause)
· Guiding principle:
· GJ may compel production of evidence/testimony of witnesses as it considers appropriate
· Operation generally unrestrained by trial rules
· Can’t know in advance if info sought will be relevant and admissible at trial ( GJ not held to same rules as those for jury trial)
·  when subpoena is challenged on relevancy grounds, motion to quash denied UNLESS:
· District court determines there is no reasonable possibility that category of materials sought will produce evidence relevant to GJ’s investigation 
· Administerability argument:
· Don’t want to compromise secrecy of GJ proceedings
· Presume that GJ is acting regularly (properly) and required D to provide reasons why they shouldn’t have to appear when they don’t even know if they’re the target of the investigation  similar level of deference afforded the prosecutor in Armstrong (presumption GJ and prosecutor are behaving/conducting investigation properly)
· Don’t want strong judicial oversight
· Concurrence – J. Stevens
· More burdensome subpoena should be justified by somewhat higher degree of probable relevance
5th Amendment privilege protects:
1. Compel				2. Testify 			3. Investigate

· But only protects all three if they all happen at the same time
· If government gives you immunity  you lose 3. and must testify 





The Screening Function
· Should include grand jury AND preliminary hearing
Preliminary Hearing
· No more than 14 days after first appearance if defendant is in custody, no more than 21 if they’re not
· Purpose is to determine probable cause that offense was committed by D
· Adversarial proceeding:
· D has right to counsel, to cross-examine witnesses
· Strategic, but not discovery device
· if judge finds no probably cause  charges are dismissed, BUT prosecutor may get indictment from GJ and charge again 
· double jeopardy apples to trying, not charging (therefore bringing charges again not barred)
· Probable cause
· Inculpatory evidence: all the evidence against the D presented to the GJ
·  
· Relatively low standard, some evidence for individuals to believe that crime has been committed
· Some probability (around 30%)
· Must be established at GJ or preliminary hearing – NOT a guilt/innocence question
· Simply asking if there’s enough to go forward on
· crime control: if things go wrong at this stage, they’ll be fixed at trial
· due process: but this is supposed to be prosecutorial screening
· prosecutor must have eye open for justice, not simply for winning case
· assumption of regularity  P does better job than GJ
· BUT, concern over executive branch not being check  GJ should act as screening tool

Costello v. United States (majority opinion – J. Black) – 1956
· Questions whether a defendant may be required to stand trial and a conviction where only hearsay evidence was presented to the GJ that indicted him
· D (Costello) indicted for wilfully attempting to evade payment of income taxes
· Falsely and fraudulently reported less income than her and wife received
· D’s attorney cross-examined three gov’t agents, determined that only their testimony was presented to the GJ  D moved to dismiss charges because GJ indictment only based on hearsay – district court denied, D convicted
· Holt v. United States
· Indictment upheld, even though partially based on incompetent evidence
· Can’t challenge indictments on inadequate/incompetent evidence – result would be huge delay in process and pretrial trial to determine adequacy (not req’d by the 5th amend.)
· Prosecutor’s duty to produce can’t be greater than GH’s duty to consider
· Nothing in 5th amend requires prosecutor to produce exculpatory evidence because no requirement for GJ to consider it (Scalia’s argument)
· GJ has broad investigative power, unfettered by judicial oversight AND prosecutor has broad discretion over what evidence to present to GJ without judicial oversight 
·  indictment returned by GJ (if valid on its face) is enough to call for trial on the merits 
· Concurrence – J. Burton
· If it is shown that GJ didn’t have rational/persuasive evidence to base indictment on  should be quashed 
· Idea again is that center piece in criminal process is the trial
· Place of interest to determine guilt/innocence
· Everything else is build up to the trial (ex. preliminary hearing – purpose is just to determine probable cause)
· Trial requires proof beyond a reasonable doubt (higher standard  presumption that any previous inadequacies will be fixed)

United States v. Williams (majority opinion – J. Scalia) – 1992
· Questions whether district court may dismiss otherwise valid indictment because government failed to disclose to GJ “substantial exculpatory evidence” in its possession
· D indicted by GJ for 7 counts of knowingly making false statements/reports for purpose of influencing the action of a federally insured financial institution
· D gave banks “materially false statements” that overstated the value of his assets to influence approval of his loan requests
· After arraignment, D’s motion for disclosure of exculpatory portions of GJ transcripts granted – D claimed gov’t failed to present exculpatory evidence ( violated United States v. Page)
· Evidence not presented negated essential element of charge offense (intent to mislead banks)
· District court dismissed indictment, court of appeals affirmed
· 5th amend doesn’t oblige (force) prosecutor to disclose substantial exculpatory evidence to GJGJ has no obligation to hear exculpatory evidence  prosecutor has no binding obligation to present it. 
GJ challenges would also consume time (if Ds allowed to allege prosecution unjustified by GJ)
· GJ is weak prosecutorial screening tool 

· Bank of Nova Scotia v. United States
· Supervisory power can be used to dismiss indictment because of misconduct before GJ if misconduct is one of few rules drafted by the Supreme Court and congress to ensure integrity of GJ’s function
· GJ is separate institution from the courts  courts don’t preside over its functioning (no “supervisory” judicial authority exists)
· GJ mentioned in Bill of Rights, not in Constitution  not placed in a branch of government, but intended to act as reference between government and people
· Judge’s involvement limited to oath and instructions
· Can involve judicial branch when compulsion required for witness to appear/present evidence 
· Not limited by rules of criminal proceedings – courts have limited power to create rules for GJ
· Purpose is not to determine guilt/innocence  sufficient to only hear P’s side and forcing P to present exculpatory evidence in his possession would be incompatible with system
· Dissent – J. Stevens
·  Prosecutorial misconduct manifests in many different ways (presenting perjured testimony, questioning witness outside presence of GJ and then failing to inform GJ that testimony was exculpatory, etc.)
· P has duty to refrain from improper methods to produce wrongful conviction  same duty should apply to wrongful indictments
· Court has control over GJ, even given GJ’s wide latitude
· Shouldn’t require prosecutor to go out and find evidence for D to create reasonable doubt, BUT also shouldn’t mislead GJ by withholding evidence 


5th Amendment Due Process:
· Fall-back clause – if there’s nothing else D can argue (4th, 6th, 8th amends don’t apply)  turn to 5th and 14th due process
6th Amendment
· Not like right to jury trial or due process
· More robust, more straightforward (specifically for criminal trials)
· Includes right to counsel, right to confront witnesses against you, right to impartial jury, right for D to subpoena witnesses (compulsory)
· In all criminal proceedings, accused has right to speedy trial
· Doesn’t apply to civil proceedings – purpose is to regulate criminal proceedings
· Scope of the right: only applies to post-indictment and trial
·  time between commission of crime and arrest/indictment are not covered by 6th amend










THE SCOPE OF THE PROSECUTION
The Speedy Trial
· Law enforcement and prosecutors can investigate as long as necessary and bring charges anytime within SOL
· BUT, once arrest/indictment made, time limited by D’s statutory and constitutional right to speedy trial
· Venue: D has constitutional right to stand trial in judicial district where crime was committed
· Right to Speedy Trial: 
· Statute of limitations protects D from delay between crime and commencement of formal legal proceedings
· Speedy Trial clause included 6th amend (and similar clauses in state constitutions)
· State and federal statutes such as Fed. Speedy Trial Act of 1974 (specific time limits within which certain events must occur):
· 1) D arrested  30 days to file indictment/information
· 2) trial must being within 70 days of filing and making D’s indictment public/D’s first appearance
· 3) if D detained pending trial  trial must begin within 90 days of detention
Barker v. Wingo (majority opinion – J. Powell) – 1972
· D Barker accused of murder (also accused was Manning)
· Stronger evidence against Manning  prosecutor wanted him to testify against Manning (since he would be found guilty anyway – incentive may have been lesser sentence, etc.)
· BUT, Manning refused  prosecutor needed to convict Manning first
· Took 5 trials to secure Manning’s conviction  Barker’s trial continued 16 times (purposefully delayed until after Manning convicted) 
· On 12th continuance, Barker’s counsel filed motion for dismissal, motion denied, further continuances (to which Barker didn’t object)
· After Manning finally convicted – Barker’s trial date set (continued again due to sheriff’s illness)
· Court sets final trial date, Barker objects, claims right to speedy trial violated  went to trial, Manning testified, Barker convicted, sentenced to life
· Court considers two approaches to speedy trial right:
· 1) require that D has trial within a specific time period, OR
· 2) restrict consideration of the right to speedy trial to cases where D has demanded it
· Both uses neither
· Doesn’t want to make procedural rules that might overburden the system, no time requirement found in Constitution
· Demanding a waiver-approach (option 2) – courts don’t like waivers of constitutional rights
· Delay may not always be beneficial to the D 
· Not D’s duty to bring himself to trial
· Instead, court uses balancing test:
· Considers four factors to determine whether D’s right to speedy trial has been violated
· 1. Length of Delay
· Triggering mechanism (if not found – inquiry ends)
· Dependent on circumstances 
· Ex. if delay is only several months  probably not a triggering mechanism for speedy trial delay
· BUT, if event is five years – may be triggering mechanism
· 2. Reason for Delay
· Different weights for different reasons (if a reason is justified  less weight against gov’t)
· A valid reason serves to justify delay
· 3. D’s responsibility to assert right
· Allows courts to consider circumstances
· Failure to assert right makes it harder to prove it was denied
· 4. Prejudice to D
· Asserted in light of D’s interests to:	
· Prevent oppressive pretrial incarceration
· Minimize anxiety of the accused
· Limit possibility defense will be impaired
· Length of delay in this case extraordinary (four years too long because gov’t unable to try Manning with proper due process)
· Prejudice to D minimal
· 10 months in jail, four years under cloud of suspicion (D posted bail after 10 months  out on release during interim)
· No claim that witnesses were lost  no significant impact on D’s case
· Barker didn’t want speedy trial
· Hoped to take advantage of delays with dismissal, gambling on Manning’s acquittal (if Manning acquitted, and case was stronger against him  no case against Barker)
·  court held that Barker not deprived of speedy trial right (record shows he didn’t want one, and delay had little prejudice on his case) 

Doggett v. United States (majority opinion – J. Souter) – 1992 - OUTLIER
· Considers whether delay of 8 ½ years between indictment and arrest violated D’s 6th amend right to speedy trial
· D indicted for conspiring to distribute cocaine, BUT before he was arrested, left country for Colombia
· Eventually returned to U.S., settled down
· Marshall’s service ran credit check on several thousand with outstanding warrants, found D and arrested him (8.5 years after indictment)
· Court considers same four factors from Barker
· 1. Finds that 8.5 year lag between indictment and arrest clearly a trigger (enough to ignite scrutiny – longer than delay in Barker [5 years])
· 2. Government doesn’t provide anything on appeal to challenge trial court finding that it was negligent (no good reason for delay)
· Made no serious effort to locate D  delay not intentional/bad faith, just result of negligence
· 3. Government claims D knew of indictment, didn’t assert right to speedy trial
· D’s wife testified she didn’t know about charges until arrest
· D’s mother testified she never told anyone police came looking for D
· [arguments are both weak, court looking to justify its finding]
· 4. Most important consideration is whether D suffered prejudice as result of delay
· D not subjected to pretrial detention, no awareness of charges against him no oppressive incarceration, no anxiety
·  D claims that his defense was impaired by the delay (couldn’t adequately prepare defense)
· Gov’t answers that speedy trial clause doesn’t apply beyond formal criminal prosecution (court rejects argument)
· Gov’t also argues that D failed to show that delay weakened his ability to prepare defense, BUT court says consideration of prejudice not limited to specifically demonstratable  affirmative proof not necessary to establish claim [court makes presumption that delay was prejudicial – up to prosecution to disprove]
· Sometimes adequate reason for delay (gov’t needs to prepare witnesses, track down D, etc.)
· BUT, here gov’t failed to pursue D with reasonable diligence
· If D could show gov’t intentionally delayed to gain advantage at trial (bad faith)  claim would succeed
· But negligence alone ≠ bad faith
·  court* holds that when government’s negligence causes delay six times as long as that generally sufficient to generate review AND
· When presumption of prejudice neither extenuated by D’s acquiescence, not rebutted persuasively  D entitled to relief
· Dissent – J. Thomas
· D has not suffered any of the harms that the right to speedy trial is meant to protect
· There are two major evils of delay:
· 1) undue and oppressive incarceration
· 2) anxiety and concern accompanying public accusation 
· Neither implicated in this case
· 6th amend doesn’t include independent concerns 
· Clause doesn’t protect delay related to prejudice generally, but prejudice related to D’s liberty
· If D not incarcerated/subject to other restrictions on his liberty  delay shouldn’t be considered for speedy trial claim
· Prejudice against D’s ability to prepare defense ≠ impairment of liberty 
· D protected by SOL and due process  no basis for majority’s conclusion that 6th amend right violated because gov’t was negligent and resulting delay might have prejudiced D
· Speedy trial right can’t be impaired if D is unaware of pending indictment 
	Societal Interest
	Constitutional Rights Protect Individuals from Gov’t

	· Backlog of cases without speedy trials
· D may manipulate system
· D may jump bail
· Community safety rationale (all addressed in Salerno)
	· D’s interests: liberty, freedom from stigma, ability to gather evidence (a reciprocal interest of D and prosecution within certain limits)
· D wants to develop defense

	· 6th amend. speedy trial right looks different from other rights by folding in the state’s interest with the defendant’s interests
· If rights are meant to be a shield against the gov’t’s interests  don’t want to include government’s interest with individual rights
· Court here balances, BUT shield picture of rights does not – by folding government interests in individual rights – the individual rights are limited, somewhat restricted/diminished 

Concern with Pretrial Delay
· Options considered by court for what = speedy trial
1. Specific Time Period (ex. 60 days) – favors D, case dismissed if not brought within 60 days
2. Demand waiver doctrine (no demand from D for speedy trial = waiver of right) – favors prosecution 
· But court rejects both options – rules are too rigid, want to give courts wiggle room  adopt the balancing test
· Bad reasons for delay:
· Government error (Doggett)
· Any reason made in bad faith (prejudicial factors)
· Delaying trial to get advantage over D 

Barker Balancing Test
· More standards-based approach, orientate toward answering question of what is speedy trial, case-by-case determination
· Some reasons for delay are permissible (may act to protect gov’t’s interest)
· Waiver for inaction is not presumed, but is considered (longer D goes without demanding right, more it seems like he doesn’t care about it) – also favors gov’t
· Prejudicial delay IS presumed  burden on gov’t to disprove
· Considerations are weighed; factors are not elements to be met  if one is stronger/weaker than another, might still have claim
· In most cases, a good reason for the delay is likely to be dispositive (get the gov’t off the hook)
	
U.S. v. Lovasco
· Putting pressure on police once they’ve got probable cause is problematic (standard is far from reasonable doubt)
· Impairs strategy, even though P has enough evidence to charge
· Would unduly hamper investigation, may mean fewer Ds are prosecuted
· More likely that SOL will provide protection




THE RIGHT TO COUNSELRace and accuracy case

Powell v. Alabama (J. Sutherland) – 1932 “the Scottsboro Boys”
· There has always been right to paid counsel, BUT states saying there is no affirmative duty to fund counsel for D
· Crime control: cheap, efficient trial process
· Court hearing has always included the right to the aid of counsel – Supreme Court held that in capital cases, the 14th amend due process is violated by state action that denied D access to effective counsel
· Created special circumstances rule:
· Effective assistance/opportunity to access it limited to Ds who are unable to represent themselves adequately (in capital cases)
· **problem in Powell is the nature of the right – is there right in capital cases? Is it satisfied by attorney showing up the day of trial with no previous criminal law experience?
·  rule expanded by Hamilton v. Alabama – flat requirement of counsel in all capital cases
Betts v. Brady – 1942
· Rejects the idea that there is right to counsel in all cases, BUT recognizes there might be special circumstances in non-capital felony cases, requiring right to counsel
· Special circumstances rule: appointment only required if absence of counsel would result in “trial offensive to common and fundamental ideas of fairness and right”  only have right to counsel for non-capital felony cases in special circumstances 
Johnson v. Zerbst – 1938
· 6th amend requires appointment of counsel in all noncapital federal criminal prosecutions

Gideon v. Wainwright (majority opinion – J. Black) – 1963 6th Amend. guarantees rights in criminal prosecutions:
1. Speedy trial right
2. Assistance of counsel for defense

· Considers whether holding in Betts (appointing counsel only in special circumstances) should be reconsidered for the right to counsel in state court proceedings
· D charged with breaking and entering, with intent to commit misdemeanor (felony charge in FL) – appeared in court without funds/lawyer, asked court to appoint one for him (denied)
· D (Gideon) represented himself, jury returned guilty verdict, sentenced him to 5 years
· The Betts court was right to consider that provisions of the Bill of Rights fundamental to a fair trial must be applied to states through the 14th amend., BUT wrong not to include the right to counsel as fundamental
·  court goes against Betts precedent (which J. Black says was an “abrupt break from precedent”)
· Selective incorporation: this part of BOR is so essential to American justice, it must be extended to the states by the 14th amend
· Any person haled into court who can’t afford an attorney cannot be assured a fair trial unless an attorney is appointed for him
· Evidence that government itself hires attorneys (prosecutors) – expends resources (state and federal) to protect public interest
·  can’t ensure fair trial before impartial tribunal without providing lawyers to assist those who can’t afford them
· (J. Black making fairness argument) 
· Lawyers are necessities, not luxuries; state and fed. gov’ts spend vast amounts of money on prosecutions, the same should be given to Ds (fairness in resources)
· Criminal trials are complex, hard to understand  need lawyers
· Concurring Opinions:
	J. Douglass
· Rights protected against state invasion by due process clause of the 14th amend are not watered-down versions of the Bill of Rights
	J. Clark
· No logical reason for distinction between right to counsel for capital crimes and noncapital crimes
· Constitution doesn’t make distinction; provides protections for deprival of liberty and life
	J. Harlan
· Powell not as broad as majority asserts – court applied circumstances of particular case  Betts followed by acknowledging “special circumstances”
· court has come to recognize that being charged with serious crime is a special circumstance  Betts no longer realistic


· OUTCOME: every defendant accused of felony has right to appointed attorney
· Requires state to fund defense
· Strong due process case – categorical right to counsel
Argersinger v. Hamlin – 1972
· D charged with carrying concealed weapon – punishable by up to 6 months in jail/$1000 fine/both
· Unrepresented, D convicted – filed habeas corpus claim
· FL Supreme Court followed Duncan v. Louisiana – right to court-appointed counsel only extends to trials for non-petty crimes punishable by more than 6 months (Supreme Court reverses)
· CL previously required counsel in petty offenses – nothing in language of Amendment, history/decisions of the Court indicating it was intended to retract right
·  reject 6 month connection with Duncan
· There are differences in complexity between right to counsel and right to jury trial
· Historical argument: jury trial drawing from more shallow pool; right to counsel is part of tradition of ordered history (including petty offense and misdemeanors)
· BASIC RULE: unless D makes knowing and intelligent waiver, no person may be imprisoned for any offense (petty/misdemeanor/felony) unless he was represented at trial
· Significant difference at front-end between felonies and misdemeanors – worry is equality of impact: misdemeanors can have huge impact on Ds
· Don’t know how complex case is without asking prosecutor to conduct prosecution first (can’t predict complexity)
· Simple facts/simple law may turn out to be complex OR seemingly complex case may be slam dunks/easy convictions
· J. Powell Concurrence 
· Not all cases are complex enough to warrant representation; in some, possibility of jail is remote, fine is small  costs of assistance of counsel might exceed benefits
· Instead, would hold that right to counsel be determined on case-by-case basis
Scott v. Illinois – 1979
· D convicted of theft, fined $50 (possible punishments included jail time  D argued that Argersinger required counsel be provided any time imprisonment was an option)
· Court held that purpose of Argersinger was to delimit constitutional right to counsel  6th and 14th amends require only that no indigent D be sentenced to imprisonment unless state provided him attorney 
·  if no imprisonment imposed  no counsel necessary
·  if judge makes decision pretrial whether or not to appoint counsel, he also makes the decision whether or not to incarcerate
· J. Brennan Dissent
· Argersinger established 2-D test:
· 1) right to counsel attaches to any “non-petty” offense punishable by more than six month, AND
· 2) any offense where actual incarceration is likely, regardless of maximum authorized penalty
· Using “authorized imprisonment” standard better
· Procedural state rules geared towards nature of potential penalty, not actual penalty imposed
· Better predictor of stigma and consequences of conviction, easier to administer
· Ensures courts won’t abrogate (repeal/revoke) legislative judgments of range of penalties 
Lewis v. United States – 1996 
· D doesn’t have right to jury trial when prosecuted in single proceeding for multiple petty offenses (even if total penalty = more than 6 months)
· Petty (for 6th amend) = offense with max prison term of 6 months or less, UNLESS
· Legislature added additional penalties with intent to treat as serious crime
Baldasar v. Illinois – 1980 [post-trial sentencing]
· Court reviewed whether IL statute was constitutional, allowing a second conviction for misdemeanor theft, to be converted into a felony with enhanced punishment
· D convicted of first offense without counsel – second counseled conviction led to enhancement provisions  court ruled unconstitutional 
Nichols v. United States – 1994 [post-trial sentencing]
· D convicted on fed. drug charges after uncounseled DUI conviction (misdemeanor)
· Supreme Court upheld D’s increased sentence, overruled Baldasar
· Previous convictions are a factor that may be considered during sentencing – previous conduct considered, proven only by preponderance of the evidence  fair to consider convictions proven beyond reasonable doubt (even without counsel)
· Traditional understanding of sentencing process: (Rehnquist’s argument – using 5th amend due process argument, but ignoring higher standard of 6th amend)Summary:
Gideon (right to counsel in all felony cases)  
Argersinger (right to counsel in all misdemeanor cases punished by imprisonment)  
Nichols (can use convictions attained without counsel when increasing sentences for repeat offenses)

· 1) increasing sentences based on prior convictions
· 2) non-conviction conduct can be used to enhance sentences 
· 3)  even  with constitutionally invalid conviction, still have criminal conduct
· 4) no reason not to allow evidence in sentencing
· Dissent – based on Scott, uncounseled DUI can’t be used as basis for any incarceration 

Alabama v. Shelton (majority opinion – J. Ginsburg) – 2002 
· Questions whether 6th amend right to appointed counsel (Argersinger & Scott) applies to D in Sheldon’s situation (suspended jail term, placed on probation)  is 6th amend violated by imposing a prison sentence on a D convicted without counsel, but suspending the sentence with probation?
· D represented himself at bench trial, convicted of 3rd degree assault (misdemeanor) – invoked right to new trial, convicted again
· D is sentenced to prison time, but time is suspended with two years probation
· AL Court of Appeals affirms – suspended sentence doesn’t trigger 6th amend right to counsel without evidence of D actually being deprived of liberty
· Probation ≠ deprivation of liberty
· AL Supreme Court reverses – suspended sentence = term of imprisonment within Argersinger and Scott
· Even though incarceration not immediate 
· Can’t incarcerate anyway – D not represented at trial
· BASIC RULES:
· If D not provided counsel by state, 6th amend does not allow suspended sentence to be activated if D violates probation 
· Suspended sentence IS incarceration for offense (not for probation)
· Results in imprisonment/deprivation of liberty without counsel  protected by Argersinger and Scott
·  Can’t challenge original judgment of guilt at probation hearing  facing incarceration without fair trial
· Court rejects state’s argument that proceedings should be treated separately, and the right to counsel should apply only when sentencing immediately results in imprisonment
· Trial is where guilt is determined, not the probation revocation hearing
· Whole point of right to counsel is to defend during determination of guilty – during probation hearing evidence could be lost, etc. 
· Only question at probation hearing is whether D violated terms of probation  can’t include merit testing process at this stage, too late
· Dissent argues for “protective procedures” at incarceration stage  AL responsible for outlining procedures, nothing currently in place to provide 6th amend. protections
· All but 16 states already provide counsel to Ds in Sheldon’s circumstances
· States that can’t afford to provide counsel:
· May use probation as punishment, but not with suspended sentence
· Pretrial probation: preserves right to counsel, first offers state supervision of a course of rehabilitation
· OUTCOME: D is entitled to counsel at critical stage where guilt/innocence is decided and vulnerability to imprisonment is determined
· Sentence of probation that might result in prison sentence is the same as sentence of incarceration  probation sentence = incarceration sentence  requires right to counselBasic Rules for previous convictions:
1. Can’t sentence D to jail if he was denied counsel at trial (for previous convictions), BUT
2. Previous convictions even without counsel CAN be considered when determining the severity of future sentences

· J. Scalia Dissent
· Question is only on imposition of suspended sentence
· If and when AL seeks to incarcerate D  question the procedural safeguards/violations of the 6th amend then BUT hasn’t happened in this case
· Could have retrial of misdemeanor with counsel provided if suspended sentence is to be imposed 
· As long as merits hearing is provided somewhere  6th amend can be satisfied (not every D will violate probation)
· Decision imposes too large a burden on states
Rothgery v. Gillespie County, Texas (majority opinion – J. Souter) – 2008
· Questions the distinction between the attachment of right to counsel AND when D actually gets counsel
· Basic right gives you counsel at all critical stages/points of the proceeding
·  critical stage = necessary for adversarial proceedings
· D never convicted of felony, but charged as a felon in possession of firearm (police relied on erroneous background check)
· Arrested and brought before magistrate to determine probable cause, D requested counsel, but then waived when told counsel would prolong the process and keep him in custody
· Posted bond, indicted and arrested again 6 months later, couldn’t post bail, finally assigned counsel  paperwork was corrected and DA dropped charges 
· Court holds that once D is brought before a judicial officer (including magistrate judge), informed of the formal accusation being made against him and deprived of his liberty  his relationship with the state is adversarial
· Same before/after indictment or initial arraignment
·  attachment occurs when government uses judicial machinery to signal a commitment to prosecute D
·  counsel must be appointed within a reasonable time after attachment
· OUTCOME: D’s initial appearance before a judicial officer where he learns of the charges against him and liberty restrictions are imposed = start of adversarial proceedings and triggers attachment of the 6th amend right to counsel
· Restating idea that right to counsel attaches when D is brought before judge and prosecution begins, BUT doesn’t explain exactly when that right will be fulfilled
· Concurrence – J. Alito
· Attachment = beginning of D’s prosecution, not point of entitlement to assistance of counsel
· 6th amend. right to appointed counsel begins only after D’s prosecution has begun – only need pretrial counsel to guarantee effective assistance at trial (critical stage is trial)
When does 6th amend right to counsel end?
· Mempa: until final determination of sentence (all about the difference between probation and parole)
· Probation: right to counsel if D’s liberty is at risk (because probation may result in D’s imprisonment – at judge’s discretion)
· Parole: right to counsel if justice requires
· BASIC RULE: 6th amend right to counsel ends after/at the sentencing phase AND extends to first appeals as of right
· Missing links are second appeals as of right
· First discretionary appeal:
· Offer two tracks  due process requires counsel be provided to ensure first appeal process/merits review process if fair
· Groups being treated differently because of class/financial status (wealthy Ds will always be able to have the assistance of counsel on their first discretionary reviews)
Appeals
· If right to counsel ends at sentencing  is there no right to counsel on appeal?
· Appeal is NOT considered a critical stage (most important part – trial, has already occurred/D has pled) 
· An appellate court is NOT an error correction court if it screens cases
· Ex. If it looks for cases with “significant public interest,” principals of major significance to the state’s jurisprudence, or if a conflict exists between the decision below and the appellate court’s precedent
1. First Appeal
· As of right  D always has right to first appeal
· All state afford first appeal as of right
· Griffen – Warren Court opinion (early crim pro case)
· Right to transcript on appeal – extends right to counsel, along with Gideon
· Douglass v. California
· Indigent D has right to counsel on first appeal as of right
·  14th and 5th amend. due process AND equal protection
2. Subsequent appeals
· Discretionary
· Direct appeal = state trial court  appeal to state court of appeals  state supreme court
· Indirect appeal = lose in state supreme court  fed district court (habeas corpus proceeding)
· BUT they are discretionary – D does not have right to discretionary appeals
Morrisey v. Brewer: Parole revocation not part of crim. Prosecution, but due process requires certain protections
Gagnon v. Scarpelli: One of protections is right to counsel at parole/probation revocation hearings (“special circumstances”)
Wolff v. McDonnel: Prisoner has right to be heard in prison disciplinary hearings, but not necessarily with the assistance of counsel

Halbert v. Michigan (majority opinion – J. Ginsburg) – 2005
· MI voters passed amendment “an appeal by an accused who pleads guilty or no contest shall be by leave of the court”
· MI state judges began denying appointed counsel for indigents convicted by plea (on court’s discretion)
· D Halbert convicted no contest (request for counsel denied, D argues that review of application for leave to appeal is first-tier appellate proceeding  requires counsel appointment based on Douglass v. California)
· BUT, state argues appeal is discretionary  doesn’t require counsel appointment
· Critical stages end on conviction – so is the first appeal adversarial?
· All facts are in after trial  less likely adversarial testing will bring out new facts (on appeal)
· If it’s a critical stage  it ought to be mandatory, not regulatory
· If there’s been sufficient testing at trial court  maybe no need for further testing
· BUT, the purpose of an appeal is to challenge the fact-finding/sentencing
· If sentencing is challenged  D acknowledging guilty, but arguing that sentence is inappropriate
· If fact-finding is challenged  D is challenging guilt
· Every state thinks it’s import to do a substantive check on appeal, make sure the trial court got it right – considers whether process was adequate
·  question is whether case mirrors Ross or Douglass
· Ross:
· Questions whether right to counsel attaches on a discretionary appeal (after first appeal as of right, to a state supreme court)
· D had use of counsel as shield at trial
· On appeal, D uses counsel as sword  burden shifts to D to prove prosecutor didn’t establish case
· Due process seeks fairness, fair trial for individual D
· Equal protection – don’t want to treat different classes arbitrarily (rich and poor defendants)
· Douglass
· Questions whether first appeal as of right (from trial court to first level of appellate court) includes right to counsel
· Held that state is required to appoint counsel for a first-tier appeal
· Leaves open questions 
· What happens in discretionary appeals/second appeals?
· What happens on second appeals as of right? (in the states that allow them)
· Based on the MI statute (denying appeals as of right for Ds who pled guilty or not contest)  MI legislature more concerned about decisions made on the merits 
· Would it be unequal/arbitrary treatment to make first appeal discretionary ONLY for defendants who pled?
· Ginsburg:
· doesn’t matter whether review is full-blown reconsideration of merits OR hearing on leave to appeal – in either case, court is reviewing the merits of the case
· first and likely only direct review of D’s case  if court operates as error correction reviewing the merits  due process and equal protection right to counsel
· NOT the same as appellate court’s discretionary appeal in Ross
· OUTCOME: due process and equal protection clauses require appointment of counsel for Ds convicted by plea who seek first-tier appeal
· For second-tier appeals and discretionary appeals, NO right to counsel


6th Amendment Right to Counsel
· American standard of ordered liberty – adversarial trials and counsel important to ensure fairness
· BASIC RULE: in felony cases, there is a right to counsel, where D is imprisoned (Gideon)
·  per se rule for every felony case that results in imprisonment
· Two values that require counsel:
1. Complexity: required to help Ds navigate through complex criminal just system
· BUT, not all cases are complex  Betts  says right to counsel should only apply to special circumstances
· In some cases for petty offenses, state dispenses with cousel, allows police officers to prosecute  value of counsel depends on the offense/state resources
2. Equality of Resources: egalitarian; prosecution has LOTS of resources, indigent Ds don’t have same resources to prepare defense
· Non-indigent Ds have same resources to prepare defense as well  $ is important to counsel  shows significance of counsel
· If prosecutor used in case  D should have representation
· If police officer used  should D have appointed counsel?
· Arguably, a police officer always has more resources (investigative)
· Statute doesn’t place high value on misdemeanors (that’s why they’re categorized that way, BUT the consequences carry a high value for Ds who are convicted)
· Competing Constitutional Provisions (with regard the Right to Counsel)
· Generally covered by the 6th amend, BUT 5th and 14th also play important roles:
· 5th: due process – fair trial
· Idea that you can’t have a fair trial without equal representation/access to resources for prosecution and defense
· 14th: due process – equal protection
· Precludes discrimination based on arbitrariness 
· Right to counsel attaches at the commencement of adversarial proceedings
· Arraignment, regardless of whether or not delcaraion of plea occurs
· Government uses judicial machinery to signal prosecution – solidly adversarial (core feature of 6th amend.)
· Ends after first appeal – if first appeal is as of right
Textualists
· From Warren Court: Justice Black; currently: Justices Scalia, Alito; Thomas
· Ex. 6th amend. says “in all criminal proceedings”  does it mean what it says?
· Gideon says it applies to felonies – does it also apply to misdemeanors? (question in Shelton) 





















EFFECTIVE ASSISTANCE OF COUNSEL
	Powell v. Alabama
	McMann v. Richardson
	Geders v. United States
	Herring v. New York
	Ferguson v. Georgia
	Brooks v. Tennessee

	Appointed counsel, but precluded effectiveness 
	Right to counsel guaranteed by Constitution  Ds can’t be left with incompetent counsel
	Attorney can’t be stopped from conferring with client during overnight recess between direct and cross-examination
	Attorney can’t be denied right to closing statement at bench trial
	State can’t stop attorney from eliciting client’s testimony on direct appeal
	State can’t restrict attorney choice of when to put D on stand



When counsel is ineffective:
· “mockery of justice”
· Test for ineffectiveness – only found when shocking circumstances during trial reduce it to a façade/charade
· Low standard, replaced in most states with standard requiring counsel to possess and exercise customary legal competence
· Led by:BRIGHT LINE RULE: all defendants facing felonies and all defendants charged with misdemeanors whose punishment is imprisonment are entitled to the protection of the 6th amendment right to counsel

· Supreme Court legitimation (having official status defined by law) of plea bargaining, AND
· Tightening of habeas corpus rules

Strickland v. Washington (majority opinion – J. O’Connor) – 1984
· Questions whether a D’s death sentence should be set aside because his counsel at trial and sentencing was ineffective
·  how does the court evaluate lawyering?
· D went on 10 day crime spree, committed three murders, torture, kidnapping, assaults, attempted murder, extortion and theft
· Turned himself in and confessed (in part)
· Counsel began actively preparing defense but lost hope when D confessed to murders and waived right to jury trial, pled guilty to all charges
· Counsel advised D not to waive jury at sentencing, but D did anyway
· During sentencing hearing, counsel did not seek character witnesses/psych exam  introduced very little to mitigate
· Only excluded D’s rap sheet, arguing that D had turned himself in and took responsibility, etc and should therefore be spared death (but judge had already seen rap sheet)
· BASIC RULE: benchmark for judging ineffectiveness claim is whether counsel’s conduct so undermined the proper functioning of the adversarial process that trial can’t be relied on as producing a just result
· STICKLAND TWO-PRONG TEST - Two components (D must show both):
· 1) D must show counsel’s performance was deficient
· 2) D must show deficient performance prejudiced defense  deprived D of fair trial
· Performance
· All counsel has many basic duties, but reasonableness varies with circumstances of each particular case (classic O’Connor argument)
· Adversarial process occurs at trial, makes trial fair
·  question is whether counsel was so ineffective as to undermine proper functioning of the adversarial process that trial verdict can’t be relied on as having produced a just result
· The outcome of a fair trial is one where the results can be relied on as just (accurate result – crime control, respecting the dignity of the defendant – due process), NOT to increase the standard of lawyering
· Tactical and strategic decisions not questioned/second-guess  more/less unreviewable
· Objective reasonableness standard
· Judicial scrutiny is HIGHLY DEFERENTIAL  strong presumption that counsel used reasonable professional judgment
· D must be able to identify the unreasonable acts/omissions committed by his attorney
· Prejudice
· D doesn’t have to show counsel more likely than not altered the outcome (but something in between)
· Burden still on D – but must only show sufficient probability (less than 50%, exact amount is vague/arguable)
· Decision not to investigate assessed for reasonableness with deference to counsel’s judgments 
· Ex. Cuyler v. Sullivan: prejudice presumed when counsel burdened with conflict of interest  counsel breaches duty of loyalty
· for other prejudicial claims, D must affirmatively prove prejudice – prove that counsel was unreasonable 
· ** Defendant must show reasonable probability that but for counsel’s unprofessional errors, the result of the proceeding would be different
· Assumes decisionmaker acted reasonably (judge/jury)Only decisions by counsel that are both dumb and harmful are considered ineffective:

Harmful
Harmless
Dumb
Ineffective assistance of counsel
Effective assistance of counsel
Smart
Effective assistance of counsel
Effective assistance of counsel


· BUT, court must consider all evidence before the judge/jury
· A verdict weakly supported by the record  more likely affected by counsel’s error
· In this case, counsel did not act unreasonably (by failing to follow up with family members/seek a psych exam to mitigate sentence) and defendant suffered insufficient prejudice
· Evidence that D says should have been presented unlikely to impact sentencing profile submitted to the judge
· Counsel chose to argue extreme emotional distress as mitigating and rely on D’s acceptance of responsibility (strategic decision  less likely for court to find error)
· OUTCOME: D failed to show deficient performance OR insufficient prejudice  defeats his ineffectiveness claim
· Court doesn’t adopt a maximal standard of competence (doesn’t require attorney to be a death penalty expert)
· BUT, also doesn’t adopt a medial standard – doesn’t require attorney to maintain reasonable standard of professionalism
· Instead, bar is probably minimal (at least requiring that attorney passed the bar)  can be minimally competent and be afraid of finding bad facts, at least be certified
· Dissent – J. Marshall
· every D is entitled to a trial in which his interests are vigorously and conscientiously advocated for by an able lawyer
· Standards adopted by the court are problematic because “reasonably competent” tells attorneys and courts almost nothing (about what the standard for performance should be)
· Discourages the development of detailed standards
· Prejudice standard
· Difficult to tell after trial whether D would have fared better with a competent attorney because the court is only looking at a cold record
· Assume effective counsel right is only intended to reduce chance innocent Ds will be convicted
· BUT, standard should be lower for D in capital cases 
· If counsel had investigated and introduced evidence at sentencing  significant chance D would have been given life sentence, not death penalty 
United States v. Cronic 
· Defendant convicted of mail fraud; shortly before trial, counsel withdrew, court appointed young lawyer with real estate practice to appoint D
· Allowed him only 25 days to prep for trial (even though gov’t took 4½ years to investigate case)
· Prosecution introduced extensive testimony, D declined to take stand – his lawyer presented no defense (only cross-examined P’s witnesses) 
· Actual/constructive denial of counsel test  absence of “meaningful adversarial testing”
· Requires look at parts of trial subject to such testing 
· Unanimous decision by court, effective counsel allows mistakes to be made BUT requires meaningful adversarial testing
· 1) time defense counsel takes to prepare
· 2) experience of counsel
· 3) gravity of charge
· 4) complexity of possible defenses
· 5) accessibility of witnesses to counsel 
· Adopts different rule than Stickland
· Prejudice CAN be presumed in circumstances where counsel failed to function in any meaningful way as government’s adversary 
· Ex. Powell v. Alabama
· Counsel failed to act as adversary (appointed the day of trial with mob outside courthouse)
Bell v. Cone – what we need is wholesale failure, not retail failure (court’s reasoning)  if some adversarial testing occurs, defeats presumption of prejudice set forth in Cronic
BUT, Strickland also has presumed categories of prejudice (if counsel had conflict of interest)  if D can’t survive on Cronic  fall back on Strickland: was attorney’s performance objective unreasonable (performance)? Was there harm to the outcome (prejudice)?




Rompilla v. Beard (majority opinion – J. Souter) – 2005
· D convicted of murder, found guilty by jury on all counts
· During sentencing phase, P sought to prove aggravating factors in seeking death penalty (torture used during murder, long criminal record, history of felony convictions involving violence, etc.)
· Defenses mitigation: 5 family members testified, believe that D innocent and good man; 14 year-old son said he loved his father, would visit him in prison (if life sentence imposed instead of death penalty) BUT, jury sentenced D to death
· D filed habeas claim for ineffective assistance of counsel, claimed that atty failed to present evidence about his childhood, mental capacity, health and alcoholism 
· Court applies Stickland test, but determines that performance measured by objective standards of reasonableness under prevailing professional norms 
· New counsel on post-conviction claim – found mitigating evidence in school and juvenile records
· Raised claim that trial counsel didn’t investigate alcoholism (even though it was suggested by mental health expert) AND failed to examine court file on D’s prior convictions (even though prosecutor suggested it)
· Access to both fairly easy, readily available  performance insufficient
· Prejudice
· Prior conviction file provided range of mitigation leads: alcoholism, lack of education, mental health issues (including schizophrenia), etc.
· Mitigated evidence as a whole might have influenced jury’s decision  meets prejudicial standard
· Sufficient to undermine confidence in the outcome
· OUTCOME: trial defense counsel’s performance found unreasonable
· Norms of adequate investigation in preparing for sentencing phase of capital trial, when defense counsel’s job is to counter state’s evidence of aggravated culpability with evidence in mitigation
· Triggering event: prosecutor’s intent to use file in aggravation (should have led defense counsel to review it)
· Concurrence – J. O’Connor
· Three circumstances made counsel’s failure to review file unreasonable:
· 1) knew prior conviction was heart of prosecutor’s case
· 2) prosecutor’s planned use of prior conviction threatened to eviscerate one of defense’s primary mitigation arguments
· 3) decision not to obtain file was not tactical/strategic, but result of inattention
·  conduct fell below constitutionally required standards
· Dissent – J. Kennedy
· Trial counsel had enough info to conclude that reviewing case file was not the most effective use of their time
· D has not demonstrated prejudice – can’t show that trial counsel would have found the evidence (large file, very time consuming to go through it)


	Strickland                                                               vs.                                                                Rompilla

	· Court doesn’t care about equalization of resources
· Counsel chose not to investigate because it would undermine his arguments (in D taking responsibility)
· No mental health experts – didn’t want prosecutor to cross-examine/introduce his own evidence
· Standard: 
· Average attorney, not necessarily an average defense attorney
	· Counsel neglected to review file (documents included D’s prison history/mental state)
· Used three mental health experts
· Arguments for counsel’s effectiveness:
· Burdensome to review file, resource allocation, counsel knew some details of D’s prior rape conviction (maybe afraid of finding more bad facts – similar to counsel in Strickland)
· BUT, prosecutor told counsel to review file  knew that P would use prior conviction as aggravating factor, should have reviewed it to counter arguments
· Standard:
· Narrows group (average defense attorneys mitigating a death penalty case)  raises the standard of Strickland
· The higher the stakes (death penalty)  the higher the duty of counsel
· Court no longer deferential to attorney’s tactical decisions



Nix v. Whiteside: defense counsel refused to support D’s attempt to perjure himself 
· No prejudice when lawyer encourages client NOT to present perjured testimony 
· Client has no right to do so (may only present truthful testimony)  wouldn’t meet unreasonable performance standard for Stickland test

The Right to Proceed Pro Se
Faretta v. California (majority opinion – J. Stewart) – 1975
· Questions whether a state may constitutionally hale a person into its criminal court and force a lawyer upon him, even when he insists that he wants to conduct his own defense
· D questioned by judge, said he wanted to represent himself – had done so once before, had high school education, didn’t want public defender because he thought they were too burdened with heavy case load
· Adams v. United States – court recognizes that 6th amend right to counsel implicitly embodies a correlative right to dispense with a lawyer’s help
· Concern is that role of appointed counsel is to ensure defendant a fair trial
· BUT, where D will not voluntarily accept representation by counsel, the potential advantage of having a lawyer’s training and expertise can only be realized imperfectly
· Accused must knowingly and intelligently forgo the benefits of appointed counsel
· Record here shows that D was literate, competent, and understanding; voluntarily exercising his informed free will to dispense of counsel
· Dissent – J. Burger
· Nothing desirable about allowing every accused person (even the most uneducated and inexperienced) to insist upon conducting his own defense to criminal charges
· In all but an extraordinarily small number of cases an accused will lose whatever defense he has if he undertakes to conduct the trial himself
· Dissent – J. Blackmun
· Procedural problems spawned by an absolute right to self-representation will far outweigh whatever tactical advantage the D may feel he has gained by electing to represent himself 

DISCOVERY AND DISCLOSURE
Judge Learned Hand
· Ds already have plenty of advantages: prosecutor held to charge, D doesn’t have to disclose any of defense, immune from question about his silence, acquitted if jurors have reasonable doubt
·  shouldn’t also be able to pick through all of prosecution’s evidence at his leisure
1. Criminal process is adversarial in nature
2. Adversarial fairness requires equal disclosure
3. D already has lots of protections against P in criminal trials
4.  mandating prosecutorial disclosure would be unfair
Professor Goldstein
· Prosecution has superior ability to employ police, grand jury, and other resources in investigation
· Not in any sense matched by D 	
· Opportunity for surprise defense is illusory by government’s broad investigatory powers
·  D not effective participant in pretrial process – fully depends  on trial 
1.  Criminal process is adversarial
2.  Prosecution has an abundance of resources
3.  D lacks resources (assumes lacking will prevent D from discovering same info/evidence of P that fairness requires)
4.   fairness requires discovery to D
BASIC ARGUMENTS
· Criminal discovery narrower than civil – some argue for more liberal discovery rules:
· Ds don’t have same resources as the state  should be presented with all evidence beforehand to make sure it is adequately challenged
· Ex. DNA evidence led to wrongful conviction  disclosure would help prevent that
· Opponents of broader rules:
· Possibility Ds will misuse discovery (intimidate witnesses, obstruct justice, create plausible, prejurious defenses)
· Reciprocity: 5th amend doesn’t require D to give any information 


Disclosure by the Defense
Williams v. Florida (majority opinion – J. White) – 1970
· Questions whether D’s 5th amend right against self-incrimination is violated when he must disclose an alibi defense and his alibi witness pretrialChanges discovery process in criminal procedure – opens flood gates for reciprocal discovery
· Without reciprocal discovery, one side has all the facts and the other doesn’t
· According to Warren Court – prosecution always likely to have more facts (has more resources than defense)
· BUT, defendant knows whether/not he committed the crime, how it was done, and who was involved
·  problem is for innocent Ds – no knowledge/facts

· D filed motion for protective order, wanted to be excused from FL crim pro rule requiring disclosure of alibi information (claimed that disclosing infor was violation of 5th amend protection)
· FL’s alibi rule – requires D submit to limited pretrial discovery if alibi will be used
· In exchange, state must disclose witnesses it intends to use in rebuttal
· Motion denied, D convicted
· P took pretrial deposition of alibi, during cross-examination, revealed inconsistencies in her testimony and deposition
· Court holds the alibi rule is not a due process/fair trial concern
· FL law allows liberal discovery by D to state, state must reciprocate
· Easy to fake alibi  rule helps protect state
· D has choice between remaining silent/presenting defense
·  dilemma not a violation of 5th amend protection, doesn’t force D to use alibi (just presents option)
· The pressure to decide whether/not to use an alibi pretrial is of same nature as deciding at trial
· Responding to pressure ≠ self-incrimination 
· Notice-of-alibi rule did not affect D’s decision to use an alibi witness
· At most, it forced D to make choice sooner 
· Info would have come out at trial and state would ask for continuance – rule makes it unnecessary to wait and cause disrupted trial
· OUTCOME: rule against self-incrimination not violated by requirement that D give notice of alibi defense and disclose alibi witness
· Concurrence – J. Burger
· Rule may help dispose of cases without trial in appropriate circumstances
· Ex. prosecutor receives name of alibi witness, investigates, finds that alibi is reliable and unimpeachable  reexamine case and dismiss charges
· If instead he finds that witnesses are contrived/fabricated  forces defense counsel to re-examine case, and encourages D to plea
· Dissent – J. Black
· Requiring disclosure pretrial ≠ producing evidence during trial
· Pretrial:
· D only knows what state’s case might be  much larger gamble to plead alibi with only guesswork
· Majority assumes D won’t be harmed by disclosing alibi he later decides not to use – also wrong
· By giving alibi, D gives P more information which he wouldn’t otherwise have
· 5th amend language – no person compelled in any criminal case to be a witness against himself  D can’t be required to give evidence, testimony/other assistance to state	
Wardius v. Oregon
· Case can’t require discovery of only one party – must be reciprocal
· Invalidated notice-of-alibi rule that didn’t provide reciprocal discovery by the prosecution 
· Offends fundamental fairness to require only D to disclose and no reciprocal discovery/disclosure by state  unconstitutional 

Sanctions for Defense Nondisclosure
Taylor v. Illinois (majority opinion – J. Stevens) – 1988
· Questions whether refusal to allow undisclosed witness to testify violated D’s constitutional right to obtain the testimony of favorable witnesses
· D involved in violent encounter with Bridges – witnessed by 20-30 bystanders, Bridges shot and survived
· At trial, defense counsel sandbagging (holding out on using alibi witness until last minute – not disclosing witness to prosecution)
· Witness testifies in court (outside jury’s presence) and judge concludes witnesses’ testimony unreliable – exposes contradiction with what defense counsel said to court  judge believes counsel lied (excludes testimony as sanction)
· Problems with precluding testimony:
· Gives jury less information to based verdict on
· Major sanction against tactical decisions of trial attorney (which are normally afforded deference)
· Court also considers 3-4 other cases that judge suspects defense counsel also lied in
· Even if it’s not D’s fault, but is relevant to attorney’s performance  judge can consider attorney’s conduct in sanction determination
·  holds client accountable for decisions made by attorney (that D might not have had anything to do with)
· BUT if evidence suggests D was complicit  no harm in precluding evidence as sanction
· 6th amend includes right to offer testimony (though not expressly stated)
· D doesn’t have unfettered right to offer testimony that is incompetent, privileged/otherwise inadmissible  court must have control over presentation of evidence
· Discovery minimizes the risk that judgment will be made on incomplete, misleading/fabricated testimony
· Defense counsel argues that excluding testimony is not the proper sanction (could be continuance, mistrial, disciplinary sanctions against D/counsel)
· True in most cases, BUT possible that alternative sanctions could add more prejudice to the state
· Reasonable to presume something suspect about witness presented after the 11th hour (at the last minute)
· It would demean compulsory process to say that court would allow an automatic continuance/mistrial to allow presumptively perjured testimony to be presented to jury
· Don’t want to make exception where hearing evidence undermines the integrity of the court (and concern here that defense counsel’s representation of D may lead to misrepresentations being made to the court)
· Clear that defense counsel was seeking tactical advantage – interviewed witness during week before trial and amended answer to discovery without identifying him and adding two witnesses that were not put on the stand  willful misconduct, deserves severe sanction
· Dissent – J. Brennan
· Use of preclusion sanction as corrective measure justified by:
· 1) bars D from introducing evidence not tested by discovery – BUT doesn’t apply here, court could have granted continuance and allowed discovery
· 2) screens out inherently suspect witnesses (because they weren’t disclosed until trial) – BUT that’s an arbitrary reason to exclude testimony
· Proper rule is for prosecutor to inform jury of concerns about reliability  allow jury to determine credibility
· Witness preclusion affects outcome of trial  punishes discovery violations disproportionately and arbitrarily 
· May cause D to suffer penalty when he wasn’t responsible for discovery violation

Constitutional obligations v. Ethical obligations of lawyers
· Ethical obligations based on standards drafted by ABA – setting out what professionals think of as standards of practice 
· No legal authority unless adopted by jurisdiction 
· BUT, at the back of court’s mind in Taylor when deciding how to sanction attorney

Prosecutor’s Constitutional Disclosure Obligations 
Kyles v. Whitley (majority opinion – J. Souter) – 1995
· Older woman shot and killed outside grocery store, eye-witness statements provided no definite descriptions
· Two days after murder, Beanie calls police station, accuses D Kyles 
· Gives four statements – many contradictory facts, story continually changes
· Led police to search Kyles’ trash and apt – found murder weapon and victim’s purse in dumpster (no fingerprints) BUT fingerprints found on receipt in victims’ car (which Beanie claims he acquired from D)
· D’s attorney filed motion for disclosure by state of any exculpatory/impeachment evidence – prosecution said there was none
· BUT, P had knowledge of lots of info potentially linking Beanie to murder and other crimes, other circumstantial evidence (none of which pointed towards D)
· After first trial, mistrial declared – P interviewed Beanie again, story changed again, but Beanie never took the stand to testify for P/D, and P never disclosed inconsistencies to defense counsel
· At second trial, state again relied on eye-witnesses, defense relied on theory that Beanie framed D
· D convicted, sentenced to death
· Brady v. Maryland
· P has affirmative duty to disclose favorable evidence 
· Suppression by P of favorable evidence upon request violates due process where evidence is material to guilt/punishment  material exculpatory evidence
· Good/bad faith of P is irrelevant
· United States v. Bagley
· Regardless of request, favorable evidence is material (and constitutional error results from suppression) IF there is reasonable probability that different result would have occurred if evidence disclosed to defense
· Doesn’t require demonstration by preponderance  that D would have been acquittedThree types of situations courts deal with when exculpatory evidence not disclosed:
1. Perjured testimony – P always has duty
2. D made special required for exculpatory evidence – if P failed to produce  constitutional violation
3. General requests/no requests

· 1) “reasonable probability” shown when government’s evidentiary suppression undermines confidence in the outcome of the trial
· Difference between possibility and probability
· Scalia: full-blown accuracy standard (evidence would have changed outcome)
· Reasonable doubt is also a high standard (greater than probability)
· Preponderance also too high (more likely than not)
·  can be less than 50% chance, as long as it undermines confidence in the outcome
· 2) not a sufficiency of evidence test
· 3) once reviewing court finds constitutional error  no need to conduct further harmless-error review (error already found to cast substantial and injurious effect/influence on jury’s verdict)
· Harmless error defined by what harmful error is: substantial and injurious effect in determining jury’s verdict
·  harmless error = insubstantial injury
· Include no injury, and some difference to jury’s verdict, as long as its insubstantial 
· 4) suppressed evidence considered collectively, not item-by-item
· Constitution doesn’t demand an open-file policy
· BUT must disclose when point of “reasonable probability” is reached 
· In this case, disclosure of suppressed evidence would have made different result reasonably probable:
· Lots of evidence withheld that defense counsel could have used – inconclusiveness doesn’t prove D’s innocence (jury may still have convicted him), BUT it casts doubt on confidence that jury’s verdict would have been the same
· Dissent – J. Scalia
· Majority has the facts wrong – not enough to show that undisclosed evidence would have weakened/destroyed particular witness/items
· Must look at evidence as a whole and ask whether there would be reasonable doubt
· Implausible that Beanie would launch himself and D into investigation when they weren’t suspects (police had no lead when he called station)
· Jury could believe Beanie was lying and still convict D (based on 4 eye-witnesses identifying him)
· D found guilty at trial – only concern is whether this decision is accurate or not
·  only inaccurate if D is factually innocent
Strickler v. Greene
· [bookmark: _GoBack]College student robbed and murdered – two men charged, D Strickler convicted of capital murder, sentenced to death (other D only convicted of 1st degree murder, not capital offense)
· Lots of incriminating evidence, but none to hold D Strickler more culpable 
· Testimony of one witness led jury to believe D Strickler was the moving force of murder, and the other D was along for the ride
· P withheld disclosure of serious inconsistencies in witnesses’ testimony
· Not sufficient for Brady materiality – must convince court that there is “reasonable probability” (not possibility) that result of trial would have been different
· Dissent claimed impeaching evidence WAS material (at least to decision on death penalty)
· Harmful error only found in sentencing phase (wouldn’t have mattered in guilt-determination)
·  fair trial here = fair guilt phase 
How does P know whether evidence is exculpatory or not?
· D supposedly has more knowledge of facts
· P being asked to consider how D might use evidence
· Has no way of getting to D’s discovery (limited what will be provided)
· Materiality: discovery  trial  post-conviction review (where materiality test applied)
· Requires P to predict how trial will go  unfair
· BUT Souter says not really – P doesn’t haven’t to predict whether evidence is material, just whether its exculpatory
·  P has duty to disclose exculpatory evidence  broader standard that review post-trial (of just materiality)
· Materiality test only identifies errors that are harmless
· Question pre-trial:  does evidence exculpate/exonerate/clear D?
· If yes  duty to disclose
· Post trial – duty only if it undermines confidence in the outcome
United States v. Ruiz (majority opinion – J. Breyer) – 2002
· Questions whether 5th and 6th amends require prosecutors (before entering into binding plea agreements with Ds) to disclose impeachment information relating to any informants/other witnesses
· Immigration found 30 kgs of marijuana in D’s luggage – fed prosecutor offered D “fast track” plea bargain:
· D pleads, waives indictment, trial and appeal – in return receives two-level departure in sentencing
· Agreement requires P to specify any info about D’s factual innocence, but not impeachment info about informants/witnesses (also requires D to supply info on affirmative defenses)
· D refused the last waiver  P withdrew offer, indicted D; D plead guilty, asked district court judge for sentencing reduction – denied
· BASIC RULE: When D pleads guilty, he foregoes fair trial, other constitutional guarantees  must be voluntary and D must make waivers knowingly with sufficient awareness of consequences
· Constitution doesn’t require that material impeachment information be disclosed in order for waiver to be voluntary
· Impeachment info relates to fairness of trial, not whether plea is voluntary
· P doesn’t need to disclose all info that’s helpful to D
· Law considers a waiver “knowing” if D fully understands the nature of the right (not necessarily the specific detailed consequences on invoking it)
· Degree of help provided by disclosure depends on D’s independent knowledge of P’s potential case
· No legal authority supports 9th circuit (in holding that P must disclose impeachment info)
· Court has found that constitution permits acceptance of guilty pleas (waivers) despite various forms of D’s misapprehensions
· Due process concerns argue against existence of “right” to impeachment info:
· Added value to D often limited (depends on independent knowledge of P’s case)
· Plea agreement here required P to disclose info on factual innocence to D  that and other safeguards reduce the risk innocent people will plead guilty
· Requiring disclosure could seriously interfere with government interest of securing factually justified guilty pleas
· Disrupts ongoing investigations, places witnesses at risk
· Inhibits plea bargaining with little benefit
· OUTCOME: Constitution doesn’t require government to disclose material impeachment evidence prior to entering plea agreement with D
· Also doesn’t require disclosure of D’s affirmative defense info from government
· Concurrence – J. Thomas
· Constitution doesn’t require disclosure because concern is for avoidance of unfair trial (not concern in plea stage)
· Constitutional analysis shouldn’t be based on degree of help info would provide to D
Kyles vs. Ruiz
· Disclosure of exculpatory evidence (Kyles) satisfies due process
· P on the hook for every agent (police, investigators, etc.)
· Difference between direct exculpatory evidence and impeachment evidence
· Exculpatory: fingerprints, DNA, etc. – leads to conclusion that D not guilty  must be disclosed pretrial
· Impeachment: calling validity/reliability of witnesses into question  does not need to be disclosed
· Strong government interest in not requiring witnesses to divulge 
Arizona v. Youngblood
· Requires showing of bad-faith on part of P for failure to preserve blood evidence
· Ability to recover DNA has grown exponentially in last 20 years – part of battle to preserve evidence
· Only requirement here is bad-faith  if prosecutor was simply negligent, that’s okay/acceptable
· No duty to test if it’s just lying around
·  usually D tries to obtain it, test it, use if for exoneration 
· BUT, only material if you test it and it exonerates D

GUILTY PLEAS AND PLEA BARGAINING 
The Plea Process
· Alshuler – Implementing the Criminal D’s Right to Trial: Alternatives to the Plea Bargaining System
· Plea bargaining 
· Makes large part of D’s sentence depend on tactical decision irrelevant to objective of criminal proceedings (not based on D’s personal characteristics or what he did)
· Denounces value of human liberty, treats humans as commodities – lawyers act as judges and administrators rather than advocates  diminishes confidence in the attorney-client relationship
· Perverts initial prosecutorial formulation of criminal charges AND final judicial labels of offenses (if Ds plead to less serious crimes than the one they were charged with)
· D enters into K to forego right to trial, plead guilty and receive lesser sentence
· Process is inevitable
· In light of number of guilty pleas, providing economic resources necessary to implement the right to trial is impracticable  nation can’t afford to give Ds their day in court
· Mutual advantages to prosecutor and defense attorney in settling criminal cases
· Solutions:
· Spend money necessary to implement constitutional ideals without shortcuts
· Start with felony prosecutions: provide 3 day trials (cheaper to prohibit plea bargaining – most cases that plea could be resolved in less than 3 days, or D could plea without bargaining)
· Simplify trial process, make trials more accessible (allocate existing resources more effectively)
· Substitute jury waiver bargaining for plea bargaining
· Wright & Miller – The Screening/Bargaining Tradeoff
· Heavy dose of plea bargains and a sprinkling of trials (error to assume criminal trial is the only alternative)
· Prosecutorial “screening” is alternative
· Structured and reasoned charge selection process with four interrelated features (internal to P’s office):
· 1) Early assessment – and careful assessment of each case; demand that police and investigators provide sufficient info before filing charges
· 2) Reasoned selection – P must only file appropriate charges, determined by:
· Charges that P would want to result in criminal conviction and sanction (rather than charging higher, compromising on lesser charge for plea bargain)
· Reflect reasonably accurately what actually occurred – charges P can likely prove in court
· 3) Barriers to bargains – P must severely limit plea bargaining, screening makes restriction possible
· 4) Enforcement – screening must include sufficient training, oversight, internal enforcement mechanisms to ensure reasonable uniformity in charging and few changes to charges after filed 
· Lynch – Screening vs. Plea Bargaining 
· Plea bargaining is alternative to trial system 
· Screening system
· Simply variant/refining of system of disposition where P (rather than judge/jury) is principal adjudicator of guilt and punishment
· D’s role is to acquiesce in determination rather than contest it before neutral adjudicator
· Plea bargaining
· If Ds who plead guilty receive imprecise, unannounced, but predictable sentencing discount from judges in exchange for waiver  eliminating plea bargaining less significant
· Mostly involve discussion of merits rather than haggling (defense attorney points out weaknesses/mitigating circumstances that merit mercy for D)
Conditional guilty pleas
· Ex. D claims key evidence is illegally seized  inadmissible
· If D’s claim prevails  charge dismissed
· If not  D pleads guilty
· Allows D to isolate one/two issues for appellate review while disposing of the rest of the case
Plea Colloquy and Plea Bargaining Process
· Judges walk Ds through relevant list of legal rights and protections
· Formal process, supposed to make sure Ds understand the rights they are waiving
· Plea system is the rule, not the exception
· Trial is centerpiece of crim justice system  theoretically fair trial is centerpiece, BUT practically, guilty pleas occur far more often (97%) of cases)
· And vast majority of those cases result in plea bargaining (although 20% still plea without bargaining)
· Rule 11
· Governs practice of entering plea – pretty similar everywhere (usually judge sticks to script, covers constitutional requirements)
· Covers things court must inform D of (what rights are being waived)
· what happens when D tries to withdraw plea?
· Can before court accepts it, but limited chances afterward
· P can recommend certain amount of time (less that D would normally get) or charge with lesser crime = sentence bargaining and charge bargaining
· Judge can ignore sentencing bargaining, but not charge bargaining (within prosecutor’s discretion)
· Plea bargaining normally results in P not saying anything OR recommending lesser sentence
· Judge maintains power to refuse sentencing recommendation because of separation of branches – judge responsible for sentencing, might not want to accept plea deal because it results in slap on the wrist for serious offense
· Sufficient info to make plea reliable:
· Law charged under
· Consequences/sentence
· Differences between trial and plea
· Facts (P charges what facts allow)  D entitled to direct, exculpatory evidence, but that might be minimal
Dominguez-Benitez
· Limited extent of what “knowing” is – D shouldn’t accept guilty plea just because he thinks he has no chance of success at trial
· Giving D facts could help ensure accuracy – BUT, court says no, not necessary
· Reviewing plea deals takes time – if D appeals, another court must spend time reviewing
· Easy to raise objection during colloquy – saves judicial embarrassment (in overturning judgments)
· D should bear burden of raising objection during colloquy
· Guilty pleas are D’s confession of guilt in open court
· Jury decides beyond reasonable doubt at trial  when D admits to guilty, there is no doubt (solid, accurate, should only be unsettled in rare occasions)
· Helps system work efficiently, but only if pleas are final
·  facially valid pleas in open court cannot be overturned

United States v. Broce (majority opinion – J. Kennedy) – 1989
· Questions whether D waived double jeopardy claim by pleading guilty to both charges
· Ds (Broce and his construction co.) pled guilty and were convicted two separate counts of conspiracy
· Around the same time, another construction co. also charged with conspiracy (and were acquitted  when gov’t brought other conspiracy charges, they used double jeopardy to get case dimissed)
· Ds thought they could raise the same claim
· BASIC RULE: counseled D can’t make collateral attack on guilty plea on allegation that he misjudged admissibility of confession/good-faith evaluations of his attorney turned out to be wrong
· Conscious waiver not necessary with respect to each potential defense relinquished with guilty plea
· Ds didn’t discuss double jeopardy claim with their attorney  argue they did not waive double jeopardy claim with guilty plea (didn’t intentionally relinquish a known right)
· BUT, relinquishment comes from admissions made with voluntary guilty plea, NOT from inquiry into D’s subjective understanding of the range of possible defenses
· Trial court followed Rule 11 (for plea colloquy)  fact that attorney failed to advise Ds on double jeopardy may form claim for ineffective assistance of counsel, BUT doesn’t invalidate guilty plea
· OUTCOME: Ds are trying to relinquish/revoke guilty plea because they didn’t know about double jeopardy defense BUT, should have been raised during plea colloquy
Exceptions:
Blackledge v. Perry – prosecutor vindictiveness
· D convicted on misdemeanor assault with deadly weapon charge, appealed; P brought felony assault with intent to kill charges against D, D pled guilty (probably to avoid harsher sentence)
· BUT, court held that guilty plea didn’t foreclose challenge because of P’s vindictiveness violating D’s right not to be haled into court at all upon felony charge  violation of due process
Menna v. New York – state lacked power to impose charge  clear on face that there was problem (BUT Broce would require further hearing – undermines interest in finality and formality)
· D refused to obey court order and testify before grand jury (even though he had immunity)  held in contempt and sentenced to term in civil jail; released, P indicted D for same refusal and D pled guilty
· D raised double jeopardy  not barred because P charged D with crime he could not constitutionally prosecute

· D who admits guilty in open court ensures accuracy in process  sufficient that Ds were informed of general rights they are relinquishing and that’s it
· If something wrong  should be raised during colloquy (if not raised because D didn’t know  blame attorney. D can pursue ineffective assistance of counsel claim)
Alford plea = D pleading guilty, but claiming he is actually innocent, only pleading to avoid harsher sentence

Guilty Pleas by Innocent Defendants
North Carolina v. Alford (majority opinion – J. White) – 1970
· D indicted on first-degree murder, witnesses he was counting on for claim of innocence instead provided evidence of guilty  lawyer suggested he plead guilty
· D negotiated plea to reduce charge to second degree murder, but took the stand and stated that he wasn’t guilty but was pleading and taking the fall for someone else because his lawyer told him he faced deal penalty with the circumstantial evidence pointing to this guilt
· BASIC RULE: guilty plea entered because D wants to avoid death penalty/limit maximum penalty is not a compelled reason within the 5th amend.
· Standard remains whether plea represents a voluntary and intelligent choice among alternative course of action open to D
· Without more, D’s claim of innocence could have made plea invalid, BUT trial court had more evidence, testimony of other witnesses
· Court holds that there is no material difference between plea refusing to admit commission of crime and plea containing protestation of innocence when D intelligently concludes his interests require guilty plea AND record before the judge contains evidence of actual guilt
· Hudson v. United States
· D pled no contest (didn’t expressly admit guilt, but waived right to trial and authorized court to treat him as guilty)
· Constitution doesn’t bar sentencing for D who doesn’t admit guilt but is willing to waive trial and accept sentence when faced with grim alternatives
·  individual accused of crime MAY voluntarily, knowingly and understandingly consent to sentence even if he is unwilling/unable to admit to crime
· Dissent – J. Brennan
· In Brady, majority found guilty plea valid even when induced by threat to subject D to death penalty so long as plea entered in open court with competent counsel representing D
· Here, majority applies same reasoning even though the record demonstrates that the actual effect of an unconstitutional threat was to induce a guilty plea from D unwilling to admit guilt
· Fundamental fairness guarantee is accuracy  statement in open court from D to say “I did it” – acknowledge guilt and waive rights
· Question is – what renders a choice voluntary and intelligent?
· D here doesn’t believe choice is voluntary
· Guilty plea guarantees 30 years, but other option is going to trial and gambling – roll the dice and lose carries serious consequence (P is going to seek the death penalty)
·  not voluntary because a voluntary choice is trial without death penalty (according to D)
· 5th Amend worry: D is caught between going to trial or taking plea and lying (if he truly believes he’s innocent)
· In consenting to process (judge looking at facts in open court to determine factual basis) – sufficient to accept guilt
· Because D wants plea, court is put in position to enter judgment (evidence is robust enough to support judgment)
· D’s plea may undermine robustness of process
· If D actively asserted his innocence and there were NOT supporting facts/evidence from P to point to guilt  insufficient to enter judgment

Innocence Problem
· System generally assumes all/most Ds are factually guilty  hard for innocent D to reliably signal to P, judge and his attorney that he is innocent
· P can’t tell difference between signals sent by innocent and guilty Ds  solution = interrogation
· Cooperation in interrogation logically related to suspect’s guilty/innocence
· Economically rational more for Ds – submitting to interrogation important signal to police and P
Habeas Corpus
· Often raised years after guilty plea proceeding (procedural default)
· Claims/challenges to crim proceedings must be timely  D must object to legal error by the court at the time it happens
· If not  procedurally defaulted – can’t be raised in habeas corpus
· Unless D can show cause for default and prejudice from it
· Outside of Brady claims/ineffective assistance of counsel claims, showing “cause” and “prejudice” virtually impossible 
Brady v. United States (majority opinion – J.White) – 1970
· Questions whether 5th amend is violated when a guilty plea is influenced/encouraged by the opportunity or promise of leniency and 
·  is guilty plea coerced and invalid if influenced by fear of possible higher penalty if conviction obtained?
· D charged with kidnapping, indictment charged that victim was not liberated unharmed  D faced maximum penalty of death 
· Initially pled not guilty, learned that codefendant confessed and would be available to testify against him  changed plea to guilty
· Trial judge questioned D twice about voluntariness of plea, D said he wanted it – judge accepted plea
· D sentenced to 50 years, later reduced to 30; sought relief by claiming that plea was involuntary and coerced by statute (which included maximum penalty of death)
· Counsel exerted impermissible pressure, AND plea induced by representations of sentence reduction and clemency
· AND, during interim of his conviction and appeal, death penalty was declared unconstitutional  death would have been off the table and D would have rejected plea offer and gone to trial
· BASIC RULE: plea/waiver of constitutional rights must be voluntary, knowing, intelligent, with sufficient awareness of relevant circumstances and likely consequences 
· Plea is D’s consent that judgment of conviction be entered against him without trial
· Court holds that just because statute caused plea doesn’t necessarily prove it was coerced/invalid as involuntary
· Many instances where pleas are valid even where state is responsible for some motivating factors
· BUT, state agents may not produce plea by actual/threatened harm, or mental coercion (not claimed in this case, not evidence that D couldn’t/didn’t weight the advantages and disadvantages of going to trial or pleading guilty)
· When motivated by D’s desire to accept a lesser penalty rather than face a wide range of possibilities at trial  guilty plea is NOT compelled/invalid under 5th amend
· For D who sees only slight possibility of acquittal, advantages of pleading: exposure reduced, correctional process begins immediately, practical burdens of trial eliminated 
· Coercion (opposite of voluntariness)
· Plea MUST be voluntary, intelligent and knowing, BUT plea bargaining is all about P’s threats and inducements
· Court refuses to consider what may constitute improper threats by P
· Gov’t may threaten any outcome the law permits
· As long facts permit, P can charge with the most serious crime and seek the highest penalty – very thin analysis – P can seek any sentence within the available range and not be questioned 
· Here, death penalty was possible penalty for kidnapping if victim not liberated unharmed  P within discretion
· Bram v. United States
· Voluntary = non-coercive; no threats/promises/influences from the state  court must distinguish Bram because plea bargaining IS promises
· Case distinguished because D had not lawyer, and D in Brady had effective/competent counsel  D couldn’t make free choice to evaluate option s without lawyer but D in Brady could
·  promise is not coercive if lawyer is present 
· Uncounseled Ds too sensitive to allow Ps to make promises
· Court raises the bar for voluntariness set by Bram
· Now, voluntariness includes everything except P engaging in conduct that is illegal  promise, threats (within available sentencing range/discretion), inducements, etc. all okay
· OUTCOME: plea bargaining doesn’t offend 5th amend protection against coercive process as long as P doesn’t engage in illegal conduct (threats, misrepresentation, undue influence) AND defendant has counsel present

If prosecutor has enough evidence to convict, why offer the plea bargain [discount in sentence]?
· Accuracy: overwhelming evidence of guilt
· Efficiency: save resources, crime control pushes plea bargaining
· D may rationally roll dice (never know what jury might decide)
· BUT, Gideon makes resources scarce  helps drive plea bargaining
· Irony of a due process case that ends up furthering a crime control approach to criminal justice system
Bordenkircher v. Hayes (majority opinion – J. Stewart) – 1978
· Questions whether 14th amend due process violated when P carries out threat made during plea negotiation to reindict D on more serious charge if he doesn’t plead guilty to original offense
· D indicted by grand jury for uttering forged instrument for $88 (punishable by 2-10 years)
· P offered 5 years if D plead guilty, threatened to return to grand jury and seek indictment under KY Habitual Criminal Act (would result in life sentence for D because of two prior felony convictions) BUT one of D’s prior convictions didn’t meet requirements
· D refused to accept deal  P secured indictment, charged D under KY statute – D found guilty, sentenced to life based on two prior felonies
· BASIC RULE: due process violation if P punishes D because he has done what law allows him to do (plead not guilty and go to trial)
· BUT, no violation in “give and take” of plea bargaining
· No punishment/retaliation: D is free to accept/reject P’s offer
· By tolerating and encouraging plea negotiation, court has accepted as constitutionally legitimate simple reality that P’s interests in bargaining are to persuade D not to exercise right to plead not guilty
· Selectivity of enforcement (in this case, for P selecting between which statute to charge D under) NOT a constitutional violation unless based on an unjustifiable standard (race, religion, etc.)
· D here knows both options 
·  differs from Blackledge (case with prosecutor vindictiveness), because D didn’t know P would indict him later on more severe charge
· Here, both options are on the table  D can choose between which one he wants
· Option 1: recidivist sentence (life)
· Option 2: original sentence (5 year plea deal)
· If P wanted, he could have indicted D on both and then simply offered to drop the harsher 0 court says this process would not have been questioned
· Options are five years or life in prison  completely disproportional
· Could be pretextual, P could believe that 5 years is fitting punishment for the crime
· Sentencing range for original indictment 2-10 years  life sentence pretextual sentence to stop D from going to trial
· Threat of heavy sanction to stop D from asserting trial right

Subject Matter of Plea Bargaining
· Brady – D chose the plea and later challenged it as involuntary
· So long as P can charge D under law  deal not coercive
· If the options presented to D are legal and based on facts  D not coerced 
· Bordenkircher – D chose the trial and later challenged the imposition of the harsher sentence as vindictive
· If D goes to trial where potential sentence at trial was part of mutuality of bargaining  P not acting vindictively by asking for heavier sentence at trial
· BUT end result of both is that the basic concept of plea bargaining is constitutionally unassailable (unquestionable/invincible) 
· Doesn’t inherently undermine either the voluntariness of the resulting plea or the validity of the harsher sentence imposed after trial 
Pollard – Plea Wiring
· Spy sold state secrets to Israel, prosecutor wanted to know who he sold info to and what info he had given
· Longer he kept quiet, more likely handlers would have fled and made use of info
· Gov’t discovers Pollard’s wife may have been involved  question: is it legitimate to lean on Pollard’s sick wife? (gov’t threatened to charge her if D didn’t cooperate)
· P can argue that he has valid claim to indict her
· So long as he can charge her  under Brady and Bordenkircher, that is not coercive 
· Has to be some facts underlying plea wiring (to make reasonable basis to threaten charging spouse/significant other)
· Wife was NOT offered plea  D’s plea offer conditioned on P’s willingness to prosecute and then withdraw that prosecution
· D pled guilty and had to divulge info
Newton v. Rumery (majority opinion – J. Powell) – 1987
· Questions whether court may enforce an agreement in which D releases his right to file a civil action against the city in return for P’s dismissal of pending criminal charges
· D arrested and accused of tampering with a witness (in an on-going investigation/prosecution of another D) – D hired lawyer, lawyer contacted P and warned that P should drop charges (because if he didn’t, D would win case and file civil claim)
·  D entered release-dismissal agreement
· P agreed to dismiss the charges against D as long as D agreed not to sue the town, its officials, or the witness for any harm caused by his arrest
· D agreed, signed the agreement, then ten months later filed civil suit claiming constitutional rights violated by arrest, defamation and false imprisonment
· BASIC RULE: a promise is unenforceable if the interest in its enforcement is outweighed in the circumstances by public policy harmed by enforcement 
· D claims that release-dismissal agreements are inherently coercive
· BUT, court determines that in many other contexts, Ds are required to make difficult choices that waive constitutional rights (ex. plea bargaining)
· D’s choice to enter release-dismissal agreement will reflect highly rational judgment that certain benefits of escaping criminal prosecution exceed the speculative benefits of prevailing in a civil action (D’s voluntary decision to enter one here is prime example)
· D gained immunity from criminal prosecution in consideration of abandoning civil suit he might have ended up losing
· Agreements protect public officials from burdens of defending unjust claims  important public interest
· Deference again to prosecutor discretion – court assumes that Ps will be faithful to their duty 
· Concurrence – J. O’Connor
· Factors to conclude covenant should be enforced – emphasize burden of relying on covenants to establish that agreement is neither involuntary 
· Knowledge and experience of the D
· Circumstances of the execution of the release agreement (whether D was counseled)
· Nature of criminal charges
· Existence of legitimate criminal justice objective in obtaining release will support validity
· Possibility of abuse clearly mitigated if executed under judicial supervision
·  examination of factors here allow enforceable agreement 
· Dissent – J. Stevens
· Release-dismissal agreement has nothing to do with P’s business – (prosecutor meant for criminal trials, not civil rights)
· Doesn’t say that all agreements are invalid, BUT need some way to tell proper way to determine difference between valid agreements and bribes
· Wants P to keep stigma where is promotes legitimate, judicial concerns (holding D accountable for intimidating witness)
· D saying not only that he’s innocent, but also that police misbehaved – police shouldn’t get windfall too as result of the agreement (public interest concern)

United States v. Mezzanatto (majority opinion – J. Thomas) – 1995
· Questions whether statements made in the course of plea discussions between D and P are inadmissible against D
· D arrested and charged with possession of meth with intent to distribute (offered to undercover cop)
· D and his attorney asked to meet with P, discuss possibility of cooperating
· P indicated that D would have to agree that any statements he made during the meeting could be used to impeach any contradictory testimony he might give if case went to trial (as condition to agreeing to meeting) – D agreed
· D made several false statements during discussion  P terminated meeting (on account of D’s failure to provide truthful info)
· RULE of Evidence 410:
· Public policy rules to facilitate negotiation and settlement; usually doesn’t apply in criminal trials
· Get to engage in settlement without discussions being introduced at trial (purpose to encourage settlement) 
· P offers plea deal IF D will be truthful – but only P gets to decide what’s truthful
· P gets to demand truthfulness (increase his bargaining power) and be the ultimate decisionmaker of truthfulness
· If D is still lying  could show P he’s still in denial
· Want accurate sentencing  having D tell the truth is likely to increase accuracy
· OR, maybe want D to snitch
·  efficient for P if D tells the truth (lots of benefit for P, little for D)
· D identifies 3 reasons why 410 is not right that can be waived:
· 1) some rights by not be waived at all (ex. a trial by an orangutan would always be unconstitutional, even with waiver)
· BUT, court points out that more info is better to finding truth, including evidence that promotes accuracy
· Evidence here used to impeach lying D on the stand  helps ensure accurate result
· 2) promote voluntary settlement
· Court says D only considering his interest in negotiation, no P’s 
· P also needs incentive to negotiate 
· 3) unequal bargaining power
· On its own, doesn’t undermine process – if you’re going to argue coercion, must show it on case-by-case basis (no showing made here)

Role of Defense Counsel
Hill v. Lockhart (majority opinion – J. Rehnquist) – 1985 – D took counsel’s advice and DID enter guilty pleaCourt says there is not 5th amend violation (in plea bargaining cases)  based on Bordenkircher, Broce, Alford, D will lose on 5th amend. coercion claim.
Better option is to seek 6th amend. ineffective assistance of counsel

· D pled guilty in trial court to 1st degree murder and theft, two years later sought habeas relief based on ineffective assistance of counsel claim
· Defense atty told D that he would have to serve 1/3 of 35 year sentence to be eligible for parole, BUT mistake made
· D would actually need to serve half of sentence because he was repeat offender
· BASIC RULE: Alford test for determining validity of guilty plea:
· Whether plea represents voluntary and intelligent choice among alternative courses of action open to D
· Never held that state must inform D of parole eligibility to make plea voluntary, BUT D’s claim is that plea was involuntary because of ineffective assistance of counsel (in receiving erroneous info about parole eligibility)
· Voluntariness of plea depends on whether attorney’s advice was within range of competence demanded in criminal cases
· Adopts Strickland two-part test:
· 1) D must show counsel’s performance unreasonable, AND
· 2) prejudice – actually had adverse effect on defense
· But for attorney’s errors, he would not have pled guilty and would have insisted on trial
· Unnecessary to determine under which circumstance erroneous advice of parole eligibility may be constitutionally ineffective assistance of counsel
· Here, D failed to show prejudice – didn’t allege that he would have insisted on trial if attorney had correctly informed him of parole eligibility 
· Availability of parole would not have impacted plea decision, what really matters is sentencing maximum (irrational for D to go to trial if there’s anything but strong evidence of innocence)  to establish prejudice, must show something approaching innocence
· Performance error would also need to be something serious (ex. passed up chance that would result in complete defense victory  if defense counsel investigates, doesn’t find anything, there’s no problem)
· Defense counsel doesn’t investigate and there is nothing to find to lead to complete victory  no prejudice (non-investigation becomes the norm)
· Squarely presumes that trial is centerpiece of crim justice system
· Trials are the safety valve for plea bargains
· Court not responsible for regulating defense counsel  strategic decisions left for them to make, court unwilling to question their performance of investigation if D pleads guilty
Prejudice in Plea Bargaining
· D must show reasonable probability that but for attorney’s error, he would have gone to trial
· But for cause = performance prong
· Prejudice establishes what is proximate cause (must be substantial probability that outcome of trial would have been different)
· Concern is for confidence in the outcome, not for trial (Strickland) – there is no trial here, D took plea but SHOULD have gone to trial (instead of taking attorney’s advice)
· Further discovery of outcome-changing evidence would have led attorney to change recommendation and advise D to go to trial	
· BUT, there is already presumption that D is guilty, and if P has lots of evidence  risky to go to trial

Missouri v. Frye (majority opinion – J. Kennedy) – 2012 – D took counsel’s advice and DID NOT take plea deal
· Questions whether the constitutional right to counsel extends to the negotiation and consideration of plea offers that lapse/are rejected
· If so  what must D show to prove prejudice resulted from counsel’s deficient performance?
· D charged with driving on revoked license, three prior convictions for same charge  subject to felony charge
· P offered two possible plea bargains (one would substitute misdemeanor for felony charge and P would recommend 90 day sentence)
· BUT, attorney never told D about offers  they lapsed
· Few days before preliminary hearing, D arrested again for same offense, pleaded guilty at trial with no plea bargain, sentenced to 3 years
· D claimed ineffective assistance of counsel – if he knew about plea deal, he would have taken it
· Hill: established that claims of ineffective assistance of counsel in plea bargain context are governed by Strickland two-prong test
· Padilla: guilty plea based on offer should be set aside because counsel misinformed D of immigration consequences of conviction
· BUT, claim here differs from Hill and Padilla – challenge to legal representation preceding plea that was entered
· State argues that Ds are not entitled to plea bargain, nothing guarantees it  D was not deprived of any legal benefit by mistake of his counsel
· BUT, Hill and Padilla show that there CAN be claims of ineffective assistance of counsel even with plea-entry proceedings
· If D didn’t make the plea knowingly, voluntarily or understandingly
· No formal proceedings when plea offer lapses/is rejected  no clear standards/timelines/judicial supervision
· BUT, must recognize that 95% of criminal convictions comes from guilty pleas
·  pleas are central to administration of criminal justice and defense counsel has responsibility to render adequate assistance at critical stages (guarantee of fair trial not enough)
· BASIC RULES:
· Defense counsel has duty to communicate formal offers from P to accept plea and conditions favorable to D
· Allowing offer to expire without informing D = ineffective assistance of counsel
· May be controlled by state processes/proceedings (ex. states may choose to make it mandatory for formal offers to be made in writing/be made part of the record – ensure that D has been fully advised)
· D must demonstrate reasonable probability that he would have accepted earlier plea offer if he had effective assistance of counsel AND
· Plea would have been entered without P cancelling/trial court refusing it
· Plea more favorable to D (lesser charge/less prison time)
· Dissent – J. Scalia
· As a matter of law, this can’t be prejudice – failure to inform of initial offer is constitutionally irrelevant
· Criminal justice system entitles D to right to fair trial  if you don’t like plea, go to trial
· Trial gives D due process he is entitled to (adversarial, fair trial)  primary solution

Lafler v. Cooper (majority opinion – J. Kennedy) – 2012 – D took counsel’s advice and DID NOT take plea deal
· D charged with assault with intent to kill and three other offenses, P offered to dismiss two charges and recommend sentence of 4-7 years in exchange for guilty plea
· Defense counsel advised D to reject offer, he did, but had said earlier he was willing to accept it (rejected it because atty said P couldn’t prove intent to kill, victim was only shot below the waist)
· At trial, D convicted on all counts, sentenced to mandatory minimum (15-30 years)  D makes habeas claim for ineffective assistance of counsel
· BASIC RULE: D must show reasonable probability that but for counsel’s unprofessional errors, results of the proceeding/outcome of the plea process would have been different
· Plea offer would have been accepted by D, P and judge would have given D less severe conviction/sentence/both
· State argues that there’s no prejudice if D later convicted at fair trial
· Sole purpose of 6th amend is to protect right to fair trial BUT court rejects – 6th amend requires effective assistance of counsel at critical stages (pretrial, during appeal, sentencing)
· Fair trial remedies looks at particular error at issue – D received sentence 3.5x more severe  trial cause injury from atty’s error
· Prejudice includes additional requirement that D show ineffective assistance led to his being denied a substantive/procedural right
· Also rejected
· If plea bargain offered  D has right to effective assistance in considering whether to accept it
· Prejudice can be shown if loss of plea opportunity results in conviction or more serious charges/imposition of more severe sentence
· What is appropriate remedy?
· Two options:
· 1) D would have received lesser sentence (same charges with plea and at trial)  court may conduct evidentiary hearing to determine but-for counsel’s error, D would have accepted plea  court has discretion at sentencing
· 2) plea offered lesser charges that what D was convicted of at trial  resentencing insufficient  remedy may be P reoffers plea proposal (and then judge has discretion to accept/reject it)
· D satisfied Strickland test 
· Ineffective assistance already conceded (performance prong) by making legal error regarding likelihood of conviction
· But for the ineffective assistance, D and trial court would have accepted plea (prejudice)
· as result of not accepting, D received much harsher sentence  test met
· Dissent – J. Scalia
· 3 main arguments:
· 1) right to trial
· Central, “cure” for any procedural failures is trial  
· Constitutional right to fair trial extends to ineffective assistance that foregoes fair trial  advice that leads D to forego trial can be Strickland prejudice (but not what happened here)
· Trial is gold-standard, default process, no constitutional right to plea bargain  can’t be ineffective assistance if advice is to go to trial because trial is the most fair process
· Plea bargaining is a necessary evil , marginal in criminal justice system (NOT TRUE SCALIA)
· Thinks that sentencing guidelines passed by legislature are fair (equal punishments)  pleas are windfalls (but Kennedy thinks sentences are bargaining chips for plea process)
· 2) adversarialism makes a stage critical
· Requires adversarial testing – decision to accept/reject plea affects fair trial right 
·  entry of guilty plea (colloquy) is critical stage, but what about negotiating plea?
· Unclear whether negotiation is critical because D can still have chance to go to trial (different than accepting and entering plea, which takes right to trial away)
· Counterargument to Scalia
· Scalia is not concerned with what happens, but with what ought to happen (in claiming trials are gold-standard)
· Trial only happens 4-6% of the time – pleas are the norm
· Kennedy in Frye = central aspect of system now IS plea bargaining
·  critical stage must include process of plea bargaining (and requires effective assistance of counsel)
· Frye and Cooper  both cases about calculation of risks
· Ds lack info to make informed decision 
· Frye: lacks info about the original plea offer
· Cooper: lacks info about the actual risk of going to trial
· If D’s only opportunity in system is administered by the P (in deciding what plea deal to offer) only check on P’s power is defense counsel by negotiating vigorously
· If counsel doesn’t negotiate  D foregoes rights (no adversarialism)
· Remedy
· Can’t grant Ds specific performance (even though plea deals are agreements, can’t give Ds benefit of the bargain, doesn’t work that way in criminal system)
· P can take plea back up until point of acceptance – judge must apply as agreed BUT can’t require benefit of the bargain
· Instead, complete do-over – everyone (D, P and judge) has to agree to lower sentence

THE JURY AND THE CRIMINAL TRIAL
Jury Composition
· 6th amend right to unbiased jury – accused shall enjoy right to impartial jury
· Fair cross section of the community
· Unbiased
· Three central issues concerning composition of criminal jury:
· 1) was jury impartial?
· 2) was jury selected from venire that represented a “fair cross section” of the community?
· 3) was jury selected in non-discriminatory manner in compliance with requirements of equal protection clause of 14th amend?
· Selection Process
· Venire created by random processes from master list (derived from voter registration telephone books, etc.)
· Asked series of questions, may be either disqualified, exempt, or excused
· Impartiality Requirement
· Doesn’t mean that prospective jurors must be completely uninformed about facts of case or without objections
· Only strong and deep impressions which close the mind against the testimony constitute sufficient objection
· Fair Cross Section Right
· Held by D and applies against the state – gives D right to particular type of jury – precludes state from arbitrarily excluding distinct groups
· Applies to the venire (NOT necessarily to the petit jury)
· Selection of petit jury result of voir dire (process of questioning potential jurors)
· Establish which jurors are biased (someone who cannot follow the law)
· Peremptory challenges: excuse jury members for any reason/no reason – limited number available to P and defense attorney
· Voir Dire
· Important part of trial stage – allows attorneys to being trying the case, asking questions and arguing before the trial has even begun
· Not subject to trial rules  lets attorneys make arguments that wouldn’t be permissible at trial
· Challenge for cause: part of 6th amend guarantee for impartial jury  unlimited number of challenges for cause where jurors are eliminated for biases 

Duren v. Missouri (majority opinion – J. White) – 1975
· Taylor v. Louisiana: court held that systematic exclusion of women during jury-selection process denies D his right to fair cross section
· 


	5th Amendment
	6th Amendment
	8th Amendment
	14th Amendment

	Grand jury
Right against self-incrimination
*Due process*
· fallback amendment
· BUT, due process changes depending on the nature of the hearing and what type of due process is being applied


	Right to jury trial
Right to counsel
· Adversarialism 
	Bail
Sentencing
· Cruel and unusual punishment
· Proportionality
· Definitions of liberty
	Equal Protection
· Sentencing, grand jury, right to counsel for indigent Ds
· Race, class, gender, religion, national origin, sexual orientation, etc. 
Due Process













