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CRIMINAL
I. Criminal Justice System overview –CB pg. 19
II. Analysis:
a. Identify the critical questions to ask in a logical order

b. Write an accurate and complete rule statement relevant to the issue

c. Develop a good discussion of the issues

i. Apply the rule to the facts

ii. Develop alternative arguments if possible

d. Reach a reasoned conclusion –articulate which argument is likely to prevail and why.

III.  Punishment Theory
a. Teleological (consequentialist) vs. Deontological (non-consequentialist)

i. About the consequences/end result vs. About principle

ii. Teleological is the usual way of looking at crime ( Deterrence and Retribution

b. DETERRENCE (Utilitarian)

i. Rehabilitation; Incapacitation; Specific; General

ii. Calculating punishment for the greatest good in the greatest number with an eye to preventing future crime

iii. Forward-thinking. 

iv. Proportionality principle, efficiency –administer no more punishment than what would do the greatest good. 

1. Goal =happiness… justification to punishment –permissible if benefits outweigh costs.

v. Relativity –responsibly allocating resources to punish (i.e. speeding vs. murder)

	Pros
	Cons

	· Suggests can empirically calculate optimal punishment for optimal good

· Justifies punishment (hurting someone) 
	· Assumes people calculate, when really the chance of being caught has a higher deterrent effect. 

· Marginal difference of incremental sentencing.




c. RETRIBUTION

i. Calculating punishment to the extent a person deserves it.

ii. Intrinsically connected to culpability/wrongfulness 

	Pros
	Cons

	· People choose. Moral connection to punishment

· State calculation of culpability; no unrestrained revenge.
	· Hard to discern desert

· Relies on agreement of what is wrong (moral relativism).




iii. Backward-looking

d. Assignment of punishment –United States v. Bernard L. Madoff
i. Justification of his 150-year, maximum sentence at 71 years old =high general deterrence and high retribution

e. Unexpected harm –Great White Concert 

i. Catastrophic fire in a Rhode Island nightclub, killing 100 people.

ii. Example of reconciling high harm, but low culpability

iii. Low deterrent effect, high retributive effect

f. U.S. v. Jackson
i. 30 minutes after release from prison for two bank robberies, robbed the same bank.

ii. High deterrence, low retribution

g. Alternatives: Victim-Impact Statements and Restorative Justice

i. Restorative Justice ( emphasizes crime as a violation of community relationships and roles. Not mediated by lawyers, direct/personal interaction, goal =relationship repair, emotionally and relationally transformative if it works.

1. Limitations: Requires admission, need many skilled facilitators, takes a long time, requires public trust.

ii. Victim-Impact Statements ( victims speaking to the judge or defendant, not adding facts but emotion. Legal rationale unclear.

h. Criminalization:

i. Proper to criminalize consensual, “victimless” crimes (i.e. drug use, prostitution)? The harm principle –to prevent harm to others.

ii. Criminalization creates burdens, so potentially other methods of social control? 

1. Example: Bullying (Civil sanctions? School administrative policy? Family? Criminalize?)

a. Under deterrence, consider if the extra costs/burdens justify the benefit(s) of criminalization.
b. Under retribution, consider the badness (high degree of intentionality, but un-foreseeability of and varying consequences)

IV. Burden of Proof
a. Burden of production ( moving party bears burden

b. Burden of persuasion ( who has to convince/persuade the jury 

i. Ex: 

1. Self-defense –burden of production on (, of persuasion on (
2. Insanity –burden of production and persuasion on (
c. When uncertainty, bias in favor of the ( to prevent an erroneous conviction
d. If essential elements are written within the offense, then ( has the burden; if outside, then burden may be shifted.

i. Essential elements: Burden of production and persuasion on the (. Constitutionally cannot shift burden

ii. Affirmative defenses: Burden of production on the (. Burden of proof may be shifted between ( or ( depending on the legislature. Constitutionally can shift burden.

e. Patterson 

i. ( in a jealous rage, shoots his estranged wife’s presumed lover.

ii. Court held burden of proof on the ( to prove extreme emotional disturbance to mitigate to manslaughter constitutional because:

1. ( already gets subjectivized element in provocation MPC

2. Statute only requires proof of intent to kill, not malice aforethought (murder), which requires intent to kill and lack of provocation. (formalistic)

V. Presumptions
a. From proof of predicate fact to a factual/legal conclusion

b. Mandatory ( cannot have as a matter of law if mandatory presumption for an essential element (unconstitutional to shift burden; due process violation)
c. Permissive ( permitted (no due process violation because does not shift burden)
VI. Jury Trials
a. Guarantees of jury trial in Federal Constitution and in States. Fundamental to democracy. 

b. Duncan 

i. Black ( driving saw cousin with white boys. ( either “touched” or “slapped” elbow of the white boy.

ii. Court held denial of jury trial was unconstitutional. Extended 6th Amendment guarantee of right to jury trial to the states by way of 14th Amendment due process guarantees. 

iii. Court says jury trial inapplicable to “petty offenses,” but does not define.

c. Jury nullification ( the power of juries to acquit regardless of law or evidence

i. Because acquittals may not be appealed, juries can operate as a veto on unpopular law/prosecution

The Liability Formula:
Actus Reus + Mens Rea + Add’l Statutory Req. ( Result w/o Affirmative Defense = Guilt

VII. ACTUS REUS

a. The VOLUNTARY ACT Requirement [MPC 2.01(1) & (2)]:
i. A voluntary act is a bodily movement that is a product of the ‘effort or determination of the actor, either conscious or habitual.’ 

ii. A voluntary act is not a ‘reflex or convulsion,’ ‘a bodily movement during unconsciousness or sleep,’ ‘conduct during hypnosis.’

b. Affirmative bodily movement with consciousness and not coerced

c. Involuntary acts =narrow. Very few.

d. No punishment for people’s thoughts.

e. Analysis:

i. Look at the statute

ii. Identify the verbs

iii. Apply to the facts

f. Martin v. State
i. Conviction for drunk in public overturned when officers arrested ( in his home and took him onto a public highway where he manifested a drunken state. Statute verbs = ‘appear’ and ‘manifest.’ Court held no voluntary act of ‘appearing.’

ii. ( Coercion (including police instruction) not a voluntary act

g. People v. Decina
i. Conviction upheld for ( who is knowingly prone to epileptic attacks drove his car, had an attack and caused an accident killing 4 people. Although epilepsy is an involuntary act, court moved the timeframe back… Voluntary act =electing to drive while knowing potential consequences.

h. People v. Newton
i. Conviction overturned because ( presented evidence of unconsciousness when shot an officer in a struggle and jury was not instructed.

i. OMISSIONS TO ACT [MPC 2.01(3)]

i. No liability for an omission to act without a duty:

1. Statute

2. Status relationship

a. Certain relationships, not all

b. Generally, no duty to siblings, on parents to adult children, on children to parents

c. Parents to children, even if parent in an abusive relationship too

3. Contract

4. Assumption of care or rescue (so excludes others from providing care/rescue)

5. Responsible for causing the original harm

a. If creation of peril was lawful, look to state of mind (mens rea), awareness result would occur

ii. Good Samaritan laws impose liability outside of these 5 duties (rare in U.S… policy value of liberty/self-determination)

1. Politics: the individual vs. the collective; obligations of the community to individuals vs. obligations of the individual to the community 

iii. Jones v. U.S
1. Conviction overturned because evidence of (’s potential duty to a baby who died of malnutrition due to (’s failure to provide care, and jury not appropriately instructed.

VIII. MENS REA (criminal intent; malicious will)

a. Common sense difference in blameworthiness… Famous early 20th century jurist Oliver Wendell Holmes, Jr.: “Even a dog knows the difference between being kicked and being stumbled over.” 

b. Identify the minimum mens rea needed for conviction, where to draw the line.

c. Always “marry” mens rea term to a specific element/act.

d. MPC 2.02(1) ( To be guilty of an offense, a person must have acted either purposely, knowingly, reckless, or negligently with respect to each material element, unless strict liability (as determined by legislative purpose or subsequent statute).
i. Subjective standards: Purpose, Knowledge, Recklessness –looking at (’s understanding/perspective
ii. Objective standard: Negligence (and strict liability) –that of an ordinary, reasonable person
iii. Proof: normative, social, common sense judgments made by judges/juries/attorneys
iv. PURPOSELY

1. “conscious object” to  engage in certain conduct or to cause such a result

2. to aim, desire, believe, hope, want, intend

3. motive –may be looked at, but not critical for basic liability

4. Ex: attempted murder

v. KNOWINGLY

1. “aware” of certain facts or circumstances or  “aware” that “practically certain” conduct will cause such a result

2. Ex: most possession offenses

vi. RECKLESSLY

1. “aware” of substantial and unjustifiable risk and consciously disregards

2. Risk =gross deviation from the standard of care of a reasonable person

3. Ex: reckless endangerment

vii. NEGLIGENTLY 

1. “should have been aware” of a substantial and unjustifiable risk

2. Ex: dangerous driving

a. Recklessness/Negligence Analysis:

i. Assess the level of risk (objective dangerousness)

ii. Assess any justification for risk-taking

iii. Assess (’s awareness of risk facts (facts that indicate danger)
e. Common law & MPC languages. Translate common law to MPC language:

i. Identify common law mens rea term (i.e. malicious, wanton, willful, etc.).

ii. Establish the meaning in statutory context.

iii. Translate into MPC terms.

1. Regina v. Cunningham
a. Conviction overturned when ( pulled off a gas meter to steal shillings, which was contained inside a duplex basement, did not turn off the gas, and nearly asphyxiated the elderly neighbor. Jury not properly instructed on “malice.” Court defines not as “wicked,” but either actual intention or recklessness (as minimum mens rea standard). Malice –default = recklessness minimum.

2. Regina v. Faulkner
a. Conviction overturned when ( went into ship’s hold looking for rum and lit a match, burning down the whole ship. Violation of the ‘Malicious Damage Act.’ Jury improperly instructed on mens rea –need proper mens rea for act of burning down the ship, not just of underlying felony of theft. Proper mens rea = minimum of recklessness.

b. Court disregarded the ‘Concept of Heightened Culpability’ ( if culpability for a lesser crime leads to harm of a greater crime, then guilty for the greater crime (i.e. felony murder)

f. Statutory Analysis (legal to factual analysis) [sample problems notes page 33-34 and handout]:

i. Identify mens rea term (if any; implied?)

ii. Define the stand-alone meaning of the term

iii. Determine to which element(s) in the statute mens rea applies and how (identify the “partner”)

1. Factors that help determine whether an offense is strict liability: 

a. Presence or absence of mens rea terms in the statute

b. Traditional interpretations of similar crimes in the past

c. The severity of penalty

d. Inherent notice of risk provided by the prohibited conduct

e. Special risk to the public

iv. Determine whether the facts show that the ( acted with the required mens rea
g. MISTAKE OF FACT [MPC 2.04]
i. Ask: Does mistake of fact defeat the mens rea requirement for that particular element?

1. Statute-by-statute, element-by-element, no generalization

a. Consider grammar/wording of statute

b. Consider policy/legislative intent

c. Consider ‘moral wrong’ or ‘lesser offense’ approaches

d. Consider categories of offenses

i. i.e. stealing –mens rea as to the taking of something that belongs to another
ii. i.e. underage sex crimes –no mens rea as to the age of the victim

iii. i.e. public welfare offenses –no mens rea, usually strict liability

ii. Regina v. Prince
1. Conviction upheld when ( took an ‘unmarried girl under 16 out of possession and against the will of her father’ while honestly and reasonably believing the 14-yr.-old girl was 18. 
2. Court held no mens rea as to age (strict liability). Mistake not an excuse/defense.
3. Reason =’moral wrong’ approach ( If act with mens rea for a moral wrong and leads to harm of a criminal offense, then guilty of that offense

a. Alternative ‘lesser offense’ approach ( If act with mens rea for a lesser criminal offense and leads to harm of a greater criminal offense, then guilty of that greater offense.

iii. People v. Olsen
1. Conviction upheld when sexual activity between ( and victim although surrounding facts disputed. Victim 13, though told ( was 16. Statute (CA PC 288) –no ‘lewd or lascivious conduct with a child under 14.’ 
2. Court held no mens rea as to age (strict liability). Mistake not an excuse/defense.

3. Reason =legislative intent –strong public policy to protect children of tender years. Also, statute –provision on sentencing leniency for mistake of fact implies conviction first, so therefore no mistake excuse.’ Also, ‘lesser offense’ approach.

iv. Garnett v. State
1. Conviction for second-degree rape unheld when developmentally disabled young man had sex with and impregnated a 13-year-old who he believed to be 16. 

2. Court held no mens rea as to age (strict liability). Mistake not an excuse/defense

3. Reason =legislative intent strong to protect young people from sexual exploitation.

4. [Discretion hears justice arguments better than the law]

5. Mens rea and Mistake of Fact need to match up:

	Mens rea rule needed to convict
	Mistake of fact rule need to excuse

	Purpose, knowledge, recklessness RE element X
	Excuse for any honest mistake RE element X

	Negligence RE element X
	Excuse for an honest and reasonable mistake RE element X

	Strict liability RE element X
	No excuse for any mistake RE element X


h. VOLUNTARY INTOXICATION

i. [Involuntary intoxication could be an affirmative defense or go to the act requirement]

ii. 2 Key Questions: 

1. Does the law allow ( to argue (present evidence, instruct the jury on the issue) that he/she lacked some form of mens rea required for the offense because of involuntary intoxication?

a. MPC ( 

i. Yes: 

1. Purpose

2. Knowledge 

ii. No: 

1. Recklessness –if lack awareness due to intoxication, ignore it; express exclusion of awareness for recklessness offenses

2. Negligence –reasonableness standard is a sober standard 

b. Common law ( 

i. Yes: 

1. Specific intent: if no mens rea for a further act or consequence in an offense (ex: burglary; larceny; attempt; “…with intent to…”)
a. Only analyze whether intoxication makes a difference to the specific intent mens rea of the offense.

ii. No: 

1. General intent: if a crime generates an offense in itself (ex: breaking and entering; rape)
a. Hood – ( shot officer while resisting arrest. Court held could not use intoxication evidence. Though said general vs. specific intent =negligible difference, kicked that legal issue down the road. 

i. Intoxication does not restrain goal-driven behavior, rather inhibition.

2. If such argument is allowed, will it work on the facts of the case? (most of the time, no)


a. Intoxication evidence only relevant if negatives an element of the offense (mens rea). Question is never, “Would you have done this sober?”

b. Mental capacity –CA Penal Code Actuality Restriction
i. Ask not ‘did ( have the mental capacity needed to act with the required mens rea?’ (Not above ability to do the crime well.) Rather ask: 

1. Did ( actually act with the required mens rea?

a. Only allowed to ask the second question, not the first. And expert cannot opine how much ( had to drink and impact on mental capacity

i. STRICT LIABILITY

i. Like ‘mistake of fact,’ statute-by-statute, element-by-element…

1. Consider grammar/wording of statute

2. Consider categories of offenses (and exceptions)

a. i.e. stealing –mens rea as to the taking of something that belongs to another
b. i.e. underage sex crimes –no mens rea as to the age of the victim

c. i.e. public welfare offenses –no mens rea, usually strict liability

3. Consider policy/legislative intent

4. Consider inherent notice of wrongdoing or risk in the prohibited conduct (i.e. dangerous instrumentalities)

5. Consider cost/benefit analysis (administrability, seriousness of convictions, desert)

ii. U.S. v. Balint
1. Indictment upheld for violation of the Narcotic Act of 1914 when (s sold derivatives of opium and coca leaves, but did not know they were selling illegal drugs. 

2. Court held no mens rea requirement (strict liability). 

3. Reasons =Public welfare offense. Opportunity of the seller to find out the fact, difficulty of proof of knowledge, policy (social betterment) to protect innocent purchases justified when weighed against possible injustice of subjecting an innocent seller.

iii. U.S. v. Dotterweich
1. Conviction upheld for violation of the Fedral Food, Drug & Cosmetic Act when manufacturer labels were in error and ( president of company convicted for shipping misbranded products in interstate commerce. 

2. Court held no mens rea requirement (strict liability). 

3. Reasons =Public welfare offense. Policy of putting the burden on a person otherwise innocent, but in a position of responsible relation to public danger. Burden on those who can protect innocent purchases instead of on the innocent purchasers.

iv. Morissette v. U.S.
1. Conviction overturned for “knowingly converting” to use anything of value to the U.S. when ( junk dealer took spent bomb casings he honestly believed were abandoned by the Air Force. Mens rea required for taking met.

2. Court held mens rea also required as to taking the possession of another.

3. Reasons =Conversion in the stealing family of offenses, which traditionally require mens rea that taking the possession of another. 

v. Staples v. U.S.
1. Conviction overturned for violation of the National Firearms Act when ( possessed an automatic firearm he believed to be semi-automatic. 

2. Court held mens rea required as to the characteristics of the weapon that made it a “firearm” under the act.

3. Reasons =semi-automatic weapons are ubiquitous in the U.S. (vs. specially-dangerous hand grenades –Freed case). Public welfare offense rationale inapplicable due to harsh penalty that would be imposed on otherwise innocent offenders. Possession offenses typically presume a knowledge requirement.
vi. U.S. v. X-Citement Video
1. Conviction upheld when ( porn company produced porn depicting a minor, but did not know the age of the minor.
2. Court held mens rea required as to age. “Knowingly” travels all the way down the statute. 

3. Reasons =1st Amendment issue in the background. General presumption of mens rea requirement. Anomaly to not require, given recent Morisette and Staples decisions.

vii. Involuntary Act Defense

1. State v. Baker
a. Conviction upheld when ( convicted of speeding when cruise control got stuck in the ‘accelerate’ position when activated. ( argued involuntary act in defense because no mens rea (speeding =strict liability offense)

b. Court held that voluntary act because delegated partial control to the cruise control (distinguished from brake failure).

j. MISTAKE OF LAW [MPC 2.04]
i. Two values: 

1. Individual fairness –only convict people who have clearly, wrongfully chosen to break the law

2. Certainty of criminal prohibitions –If allow the “I didn’t know” argument, the law practically disappears.

ii. Two arguments:

1. Mens rea as to the lawfulness (as an element of the offense in the statute) (specific; best arguments available)
2. Affirmative defense –an official statement of the law later changed or inadequately published (general; courts afraid to open this door)
iii. No mens rea unless lawfulness element included in the statute [MPC 2.02(9)]. Mistake of law claims require a “home” in the statute itself.

iv. Mistake of Law Statutory Analysis:

1. Identify the mens rea term in the statute, if any.

a. If not, consider affirmative defenses: (1) Official statements of law later changed; (2) Inadequate publication of law

2. Find the “partner” of unlawfulness for the mens rea term.

3. Decide between interpreting (statute and context): 

a. Mens rea requirement only to the facts that made (’s conduct unlawful (minimum knowledge)

b. Mens rea requirement to the conduct and the particular law (maximum knowledge)

v. Allowing the mistake of law defense? Courts decide if mens rea is awareness of the specific statute or general awareness of unlawfulness or just awareness of committed acts.

1. Context examples:

a. Tax violations –maximum knowledge

b. Public welfare offenses –usually minimum knowledge

c. Corrosive liquids –minimum knowledge

d. Food stamps –maximum knowledge

vi. Regina v. Smith
1. Conviction overturned when ( tenant ripped up flooring in his apartment to retrieve stereo wiring he installed believing he was allowed to because it was his own property. 
2. Court held mens rea (recklessness minimum) as to the lawfulness of the act. Must have been at least aware the property belonged to another.

vii. State v. Varszegi
1. Conviction overturned for theft when ( landlord took computers from the rented office of a tenant who defaulted on his lease, believing them to now be his. Not so. 

2. Court held mens rea (recklessness minimum) as to the lawfulness of the act. Must have been at least aware the property belonged to another.

3. [mens rea required by courts in this specialized area of property law]

viii. Cheek v. U.S.
1. Conviction overturned when ( pilot did not pay Federal income tax for several years because due to information he received from a group believed he did not have to and if he did, it was unconstitutional. For tax violations, due to complexity, requires “voluntary, intentional violation of known legal duty.”
2. Court held for mistake of law defense, mistake needs to be an honest/good-faith belief. Does not have to be unreasonable. But reasonableness is a factor in evaluating the honest of (.
ix. People v. Marrero
1. Court upheld conviction when ( federal corrections officer carried unlicensed gun in a nightclub even though he believed he was exempted due to his peace officer status. Not so. Strict liability offense, so no mens rea as to unlawfulness… Affirmative defense?

2. Court held defense that relied upon official statute did not apply because read in MPC phrase that reliance on law “afterward determined to be invalid or erroneous.” Narrow reading because not desirous to widen applicability of mistake of law defense.

k. THE LEGALITY PRINCIPLE –nulla poena sine lege (‘no punishment without law)

i. Post-American Revolution, common law crimes adopted by statute (Field Code)
ii. The Rule of Lenity

1. Courts to adopt the narrowest plausible interpretation of a criminal statute’s text.

2. The “last resort,” “tie breaker” when other interpretations exhausted, i.e. legislative intent, social policy, statutory construction (words/grammar).
a. McBoyle v. U.S.
i. Conviction overturned when ( steals an airplane, but “aircraft” not specifically listed in the National Motor Vehicle Theft Act. 
ii. Court does not read in, defers to legislature for law creation. 

iii. Reasons =fair warning required; line should be clear of what the law intents; legislatures are answerable to the people; separation of powers.
iii. City of Chicago v. Morales
iv. Papachristou v. City of Jacksonville –leading case on the constitutionality of vagrancy laws

1. That criminalize activities normally innocent. 

2. Vagueness in lack of notice and in unfettered discretion of law enforcement.

IX. HOMICIDE

	First degree murder
	· Premeditated purpose to kill

· Enumerated felony murder

	Second degree murder
	· Purpose to kill without premeditation or provocation

· Depraved heart (recklessness)

· Inherently dangerous felony murder

	Voluntary manslaughter
	· Purpose to kill with provocation

	Involuntary manslaughter
	· Gross negligence


	Purpose to kill with premeditation

	Purpose to kill without premeditation and without provocation

	Purpose to kill without premeditation and with provocation




( Express malice aforethought
a. PREMEDITATION
i. Two approaches: Carroll (deferential; more freeform; broader) and Guthrie (instructional; strict; narrower) [If premeditation under the Guthrie standard, then probably under the Carroll standard too. If not under the Guthrie standard, then could still be under the Carroll standard.]
1. Carroll 

a. ( husband and vic wife were arguing. Wife in bed with back toward vic. 5 minute pause in fighting. ( took gun from the windowsill and shot wife twice in the back of the head. 

b. No dispute that purpose to kill, so legal issue around whether premeditated.

c. Court held planning, timing and heat of passion are relevant, not determinative evidence. Deference to the jury. No hard/fast rule. As long as premeditation is in the statute, it can be argued to a jury.
2. Guthrie
a. ( with many psychiatric problems, including body dysmorphic disorder (sensitive about nose), was teased by a coworker with a snapping towel. Accidentally hit (’s nose. ( pulled a knife and stabbed vic in the neck. Said, “Well, man, you should have never hit me in my face…”

b. Court said trial court erred in equating premeditation with purpose/intent to kill. An important distinction

c. Court held premeditation requires “some period”/time gap. Requires some evidence that ( “considered and weighed” decision to kill. Not spontaneous and non-reflective. 
d. Premeditation ( reflection or calculation
i. The Anderson Factors –to evaluate reflection/calculation (consider or weigh; not spontaneous, impulsive, non-reflective)

1. Planning activity

a. Thinking, weighing

2. Motive 

a. Prior relationship that might indicate a reason to premeditate killing

3. Manner of killing

a. Evidence of purpose to kill and also premeditation

ii. ( Factors must point to reflection/calculation of killing (premeditation)
1. 2-step inquiry for motive –ask: (1) Motive?, (2) Does motive show calculation?

b. PROVOCATION

i. About mitigation –dropping from murder to manslaughter

ii. “Heat of passion”

iii. 3 Approaches: 

1. Categorical (common law) 

2. Discretionary (common law) 

3. MPC 

iv. Rationales: 

1. Common law –that ( acted with good reason. Justified strong passion. 
2. MPC –that ( lost emotional self-control. Reduced rationality, so less culpability. 
v. Categorical
1. Preliminary decision by a judge that the facts fit into a recognized category of provocation. If so, then goes to the jury. 
2. Categories: 

a. Mutual combat

b. Illegal arrest

c. When ( witnesses spouse in the act of adultery

d. *When ( is assaulted or faced with an imminent assault

e. *When the accused witnesses an assault on a family member or close relative

3. Requires a provoking act
a. Girouard
i. ( and vic married. Vic taunted ( and called him a “lousy fuck.” ( pulled a kitchen knife hidden behind his pillow and stabbed her 19x.
ii. Court held words alone are not sufficient provocation to mitigate to manslaughter, unless accompanied by intention and ability to cause ( bodily harm (looking for a weapon or some physical action).

vi. Discretionary
1. Most determinations of reasonableness made by the jury, with minimal initial gatekeeping by a judge

2. An assessment of the extent to which the emotion of the impassioned person was reasonable
a. Maher 

i. ( followed his wife and wife’s lover (vic) who went into the woods. They emerged ½ hour later after some hanky panky. ( followed vic into the saloon and shot, hitting him in the ear.

ii. Court held that the standard for the jury in evaluating provocation is whether passion is reasonable where person would have acted from passion rather than judgment (without due deliberation or reflection)

iii. [Bizarre standard because a reasonable person is law-abiding, not a killer…]

iv. Assess whether the passion is reasonable or not. Judge the reasons for getting angry (a normative assessment)

3. “Cooling time” ( common law view is that a significant lapse of time between provocation and act of killing renders provocation inadequate as a matter of law and therefore deprives ( of voluntary manslaughter instruction. Common law tough.

a. Gounagias –vic had sodomized (, bragged about it for two weeks, ( was ridiculed. ( killed after 2 weeks. Court held that 2-week interval was an adequate cooling time as a matter of law. 

b. Berry –provoked ( waited for vic in her apartment for 20 hours. Court held passage of time served to aggravate rather than cool (’s agitation.

vii. MPC (210.3)
1. “Criminal homicide constitutes manslaughter when (b) a homicide which would otherwise be murder is committed under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be.”

a. Subjective element extreme emotional disturbance. 

b. Objective element reasonable explanation. (with an individualization of the reasonable person)

2. Casassa
a. ( rejected by vic. Devastated, suffered from extreme emotional disturbance. Odd, escalating encounters. Finally showed up to vic’s with wine, was rejected, pulled a knife and stabbed her several times in the throat, then drowned her in the bathtub to ensure dead.
b. Mitigation for provocation requires that (1) acted under the influence of extreme emotional disturbance and (2) a reasonable explanation or excuse where reasonableness is determined from viewpoint of person in (’s situation as believes them to be (subjective and objective components).

c. Court held that EED, but not reasonable. Behavior “peculiar” to him. If court found reasonable, then jury would decide

d. Rule allows ( to make arguments to jury would not otherwise be able to make because of subjective component

c. DEPRAVED HEART MURDER (RECKLESSNESS)

( Implied malice aforethought (without purpose to kill)
i. Fleming
1. ( held to have acted in a manner that showed depraved disregard of human life where drove drunk and at a high rate of speed and crashed into another car. Court held could prove implied malice (recklessness standard).
ii. MPC (210.2) ( “Murder when it is committed recklessly under circumstances manifesting extreme indifference to the value of human life.”

1. Recklessness 

2. With a qualitative adjustment (matter of degree; demonstration of callousness; degree of awareness; extent of dangerousness)

iii. Evaluate aggravating and mitigating facts for elements of recklessness and extreme indifference (normative assessment –compare to other/paradigmatic cases).

iv. Protopappas
1. ( dentist used a “standard cocktail” to administer general anesthesia. Failed to come to the assistance of patients in danger, failed to call 911, delegated responsibility to unlicensed staff, did not have adequate O2 equipment… Killed 3 patients as a result. 

2. Court held sufficient evidence of subjective awareness for recklessness and of extreme indifference.
d. INVOLUNTARY MANSLAUGHTER (GROSS NEGLIGENCE)

i. MPC (210.4) ( “Criminal homicide constitutes negligent homicide when it is committed negligently.”

ii. Hall 

1. Court found sufficient evidence for recklessness where ( skier traversed slope at a high rate of speed and collided with vic who died.

iii. Williams
1. Court did not individualize the standard for negligence where ( parents (Shoshone Indian, without a HS diploma) did not take their baby who developed a mouth infection to the doctor out of fear would be taken away and not realizing how sick baby way. Baby died.
2. Court held sufficient evidence for negligence (should have been aware) and proximate cause

iv. Notice of reasonable warning facts =should have been aware of risk (general, universal negligence standard). Constructive notice sufficient; actual not necessary Not individualized.

v. Gross vs. ordinary negligence

1. Difference of degree (all components to a higher degree) 

2. Gross deviation from the standard of care

e. FELONY MURDER

i. Concept of Heightened Culpability ( if culpability for a lesser crime leads to harm of a greater crime, then guilty for the greater crime

ii. Serves as a backstop to premeditated murder because easier to prove

iii. 2 Forms: 

1. Enumerated (first degree)

2. Inherently dangerous (second degree)

iv. Enumerated

1. Specifically laid out in statute

a. Ask: Is the felony on the list? Elements met? Cause death?

2. Statutorily-designated felony + cause death =felony murder

a. Only mens rea consideration is for the underlying felony

3. Stamp
a. ( robbed vic (overweight, unhealthy, under stress, 60-years-old) and vic had heart attack and died.

b. Court held felony murder doctrine not limited to foreseeable deaths. Felon is strictly liable as long as death is the direct causal result of felony. 

c. “Takes his victim as he finds him”

v. Inherently dangerous

1. Commit ‘inherently dangerous’ felony + cause death =felony murder

2. Rule has to do with statutory analysis, not the facts.

a. Ask: Is there a way to be convicted under the statute that is not inherently dangerous to human life? If yes, then no felony murder.

3. Phillips
a. ( =chiropractor. Assures parents of child vic can cure eye cancer without surgery. ( cannot and vic dies.

b. Court desiring to narrow, not widen, applicability (policy concerns) says no, not an enumerated felony and not ‘inherently dangerous,’ even though grand theft. Have to look at the statute. Endangering life must be in the statute for the offense.

4. Burroughs
a. ( attempts to treat vic’s terminal leukemia with tea and massages. Vic dies. ( =unlicensed medical professional. 

b. To determine whether inherently dangerous felony, look at statute for unlicensed practitioners… Felonious to provide mode of treatment under conditions “which cause or create a risk of great bodily harm, serious or mental illness, or death.” 

c. Because in alternative (“or”), can imagine a way could be convicted for this felony and not inherently endangering life (i.e. mental illness, broken bone, etc.). So no felony murder

vi. The ‘merger’ rule: the underlying felony must have an “independent felonious purpose” (something beyond simple violent intent)

1. Ask: Is the offense essentially about violence? Or does it involve a wrong independent of violence?

a. Ex: ADW is entirely violence-focused, so standard MR homicides would “merge” with felony murder; not allowed

b. Ex: Robbery is about violence & money; rape about sex; so allowed
f. Methodology for Approaching Hypos: 
i. Read the call of the question

ii. Identify important facts for each potential (
iii. Recall the relevant rule(s) and state it completely

iv. Apply the rule(s) to the relevant facts, considering alternative perspectives where important

v. Reach a reasoned conclusion 

vi. Repeat as needed for different rules and (s

1. Game =having meaningful discussion of as many meaningful issues as possible. 

2. Element-by-element, structured thinking, systematic order

X. CAUSATION

a. Relationship between (’s action and the result
b. Primarily in homicide 
i. Order of Analysis: 

1. Act

2. Mens rea

3. Result

4. Actual cause

5. Proximate cause

ii. Easy cases =no surprises; specific mens rea toward death of victim and actual manner

iii. Hard cases =surprises; specific mens rea toward death of victim, but did not anticipate actual manner

c. Normative judgments, not clear rules

i. Use cases to build arguments (analogize/distinguish) and facts to frame issue

d. 2 Questions: 

i. Was the (’s act a ‘but for’ (factual) cause of victim’s death?

1. Sufficient link in the causal chain

ii. If yes, was (’s act also a proximate cause?

1. Proximate cause evaluates whether close enough relationship between act, mens rea and result that just/fair to hold ( criminally responsible. Value judgment.
2. Rules:

a. MPC –that not too accidental or remote

b. Common law rule of foreseeability –must be reasonably foreseeable

i. Person, type, manner, extent

ii. 2 Themes (not rules) in evaluating:

1. Predictability ( statistical likelihood of result occurring as a consequence of (’s act

2. Normative assessment ( social judgment of value/social wrong of (’s conduct as compared with the conduct of others who contributed to the result

e. Surprise type, manner, extent…

f. Acosta
i. ( car theft which led to car chase. Police helicopters crashed while in pursuit due to pilot error (violation of FAA regulations; unprecedented). Not sufficient awareness for second degree depraved heart murder, but court still did proximate cause analysis.

ii. Court looked at reasonable foreseeability in finding proximate cause. That accident not too remote or accidental and sufficiently connected with (’s action where fair to hold ( liable.
iii. In framing the issue, ( would get really specific (not foreseeable that 4 helicopters and 2 violate FAA regs and crash like never before) and ( would make it simple (of course police helicopters would pursue and they’re dangerous)

g. Brady
i. ( recklessly started a fire which spread to his meth lab. 2 firefighter planes crashed.

ii. Reasonably foreseeable for proximate cause. Plane response is predictable; pilots killed in the line of duty; sufficient connection between (’s act and result

h. Montoya –( could not prove ‘but for’ cause where victim was shot and ( took victim into the woods secluded to die. Need proof that if taken to doctor would have lived
i. Muro –( waited 4 hours before seeking medical attention for her daughter who had been beaten. ( did not prove ‘but for’ causation beyond a reasonable doubt, just that possibility of survival with treatment. 

j. Burrage –court insisted upon strict ‘but for’ causation for ( who provided drugs that were only a ‘contributing factor’ to victim’s death. 
i. Drug provider could be liable though purchaser acts freely chosen as long as foreseeable result.
k. Arzon
i. ( sets a fire on the fifth floor, firefighters respond, retreat, but an independent/unconnected fire on the second floor traps them, killing one firefighter.
ii. ‘But for’ established, but question of reasonable foreseeability because surprising manner of death… Court says yes, fire setting was an indispensable link in the chain of events.
iii. In framing the issue, ( would make second arsonist sound as much as a superseding cause as possible and get really specific (another arsonist at the same time where sufficient smoke) and ( would make simple (fire, firefighter, dangerous job, likelihood of injury)
l. Warner-Lambert Co.
i. ( chewing gum factory was warned by insurance company about its use of magnesium stearate, a potentially explosive substance. Explosion occurred and caused many deaths.
ii. Court dismissed case, not adopting ( sweeping ‘but for’ the substance theory, and required foreseeability of triggering for the explosion as well –‘specific causal mechanism’ required.
m. Medical malpractice and foreseeability
i. Shabazz –( stabbed victim who was given an anticoagulant after surgery, which led to his death. Court held ( cannot escape liability even if doctor contributed to victim’s death. May escape if doctor is the sole cause of death.
ii. Main –( fled a traffic stop, crashed, passenger trapped. Officer arrived and did not move victim, who died. Court reversed conviction because jury needed to be instructed that must find that victim’s death was ‘within the risk’ created by (
n. Victim-contributors
i. No contributory negligence, but at what point not sufficient proximate cause..
ii. Task of figuring out who is more to blame
1. Balancing of equities
iii. Root
1. ( and victim racing at 70-90 mph. Victim tries to pass in a no-passing zone, head-on collision with truck.
2. Highly predictable. Normative assessment…
a. Court says victim highly to blame –“recklessly and suicidal swerving.” So no proximate cause
iv. McFadden
1. ( and victim racing. Victim loses control and swerves into another car, killing a 6-year-old passenger.
2. Although similar to Root, court finds proximate cause.
a. Distinction: Additional (child) victim. Also, victim lost control vs. intentionally took on additional risk to pass. (normatively less culpable)
v. Atencio 
1. ( and victim and others engaged in a game of Russian roulette. 
2. High predictability and normative assessment like Root (“recklessly and suicidally”), but court holds sufficient proximate cause.
3. Reconciling the difference…
a. Racing involves individual skill and responsibility whereas Russian roulette is a luck game and a collective enterprise. Normatively worse –outcome is a certainty. So greater connection/closeness between the act and result in roulette
vi. Matos –sufficient proximate cause where police fell down airshaft on a rooftop in chasing ( suspect. Less predictable, but normatively a closer connection between (’s acts and result
vii. Princess Diana –highly predictable, but extent can blame intoxicated driver for the event goes to cut off liability for the paparazzi 
viii. Limitation: Proximate cause where no choice; predicament for the victim, so ultimate result should be on the victim
1. Kern –black victim in trying to escape white men wielding bats and threatening to kill him was struck by a car when attempted to run across a highway.
ix. Suicide 
1. Assister will usually not be charged for a homicide because suicide is such a powerful, individual choice. Separate ‘assisted suicide’ offenses.
x. Surprise person…
1. ‘Transferred Intent’ ( can take the mens rea for the intended victim and transfer it to an unintended victim
a. If act with the required menss rea for death and cause the death of another in the same manner, then guilty even though not the intended victim. 
XI. RAPE AND SEXUAL ASSAULT
a. Litigation –a fact contest (what happened) and a responsibility contest (law)
b. 2 types of jurisdictions: 
i. Extrinsic Force (majority) –proof of physical force required to establish
1. Sex act (intercourse or other specified sex act) AND
2. Victim non-consent (against the will of the victim), or incapable of consent (unconscious or mentally incapable), and ( had notice of incapacity OR
3. Victim capable of consent and sex done by force or threat of force
a. ‘Force’ ( Direct physical force sufficient to preclude/overcome resistance
b. ‘Threat’ ( Threat sufficient to cause reasonable fear sufficient to preclude/overcome resistance
c. Rusk
i. A fact contest with rival accounts of what happened. Victim said did not want to engage sexually, indicated fear, took keys, entirely nonconsensual, threats, stare, light choking. ( said victim into it until finished, then remorseful. 
ii. Legal question around ‘reasonable fear’ 
1. Requiring threat or force to make someone reasonably afraid
iii. Majority said sufficient evidence of; dissent said no
1. The greater the notice or use of force, higher presumption of (’s awareness
ii. Non-Extrinsic Force (CA)
1. Sex act AND
2. Victim non-consent, or incapable of consent, and (had notice of incapacity OR
3. Victim capable of consent and sex done by force or threat of force
a. Direct physical force OR 
b. Threat sufficient to cause reasonable fear OR
c. Sex act where ( should have been reasonably aware of victim’s non-consent [*difference]
4. Iniguez –aunt’s BF has sex with victim on the night of her wedding who froze out of fear. Guity because reasonably should have known non-consensual.
XII. AFFIRMATIVE DEFENSES
a. Self-defense
b. Insanity
c. Philosophical difference between justification and excuse.
i. Justification –that in the situation, ( actually did the right thing (self-defense)
ii. Excuse –( did something wrong, but lacks something for individual responsibility (insanity)
d. Burden of production on the (; burden on persuasion depends on jurisdiction (usually on ( for self-defense and ( for insanity)
XIII. SELF-DEFENSE
a. Requires necessity ( Honest and reasonable belief that facing imminent, unlawful, deadly force
i. Defense of another: Can only defend another if the other person had a legal justification to defend self (MPC 3.05).
b. Honest and reasonable fear
i. Tension between perspective of ( at the time and what reasonable person sees in hindsight
1. Goal =to not rely on only one
ii. Whereas with provocation we want responsibility over anger; here we want responsibility over fear
iii. Rules mostly have to do with evidence
iv. Goetz
1. ( who had been a victim of crime (robbery) before, was riding a NY subway, approached by four young (black) men, asked for $5, believed was going “to be maimed” shot 5 shots at all of them as they fled.
2. ( must have honestly and “reasonably believed” necessity to defend self. Court elected objective reasonableness interpretation over subjective. 
a. Reasonableness: objective determination taking into account what ( saw and the circumstances (but not completely individualized)
b. Variety of evidence (past and present) can be used/relevant in evaluating honesty and reasonableness of belief: physical movements/proximity, time of day, location, knowledge of past relationship, physical attributes of all people involved, past experiences (goes to ( credibility –honesty of belief/perception)
i. Timeline important. Whole sequence of events, not just specific event
3. Nonetheless, grand jury acquitted –media, race, good vs. bad guy… Bias.
a. Best to avoid ‘good vs. bad guy’ approach to avoid unconscious bias. Focus on the law.
v. Romero –court denied testimony of Hispanic culture of paternalism and street fighters for ( who stabbed a person who may have endangered his brother. Courts resistant to individualize culture and also temperament and psychological vulnerability (although age and size is OK).
vi. Moore v. McKune –court denied expert testimony of ( who killed a police officer that ( suffers from paranoia and substance abuse (psychological possible, but people are responsible for their choices).
vii. Domestic Violence and Self-Defense
1. Where the victim is the abuser
2. Relationship between morals/law (right and wrong; judgment of who should be held responsible) and psychology (explanation of behavior)
3. Central question: How does the psychological explanation of individual behavior due to a syndrome affect the determination of individual criminal responsibility under self-defense (legal) rules?
a. Understanding syndromes is important. But the vehicle/packaging is problematic (don’t need a syndrome to get the message across; better to “package” as evidence of past patterns of behavior, not as a syndrome)
b. Need universalized concepts, not picking and choosing
4. Kelly
a. History of abuse between ( and victim (abuser)
b. Case turns on the facts –depends on credibility/who jury believes
i. ( says ( pushed victim, was pulled apart, said was going to kill him, sought him and aggressively stabbed with scissors
ii. ( says asked victim for money, was pushed and beat, pulled apart, went looking for her daughter, victim charged and she stabbed with scissors
c. To explain/justify (’s actions (to answer the question lurking “why would she stay?”), ( wanted expert testimony of battered woman’s syndrome (BWS)
i. To show honest fear –that (’s story fits within a common pattern of human behavior and fear tied to a history of their relationship
ii. To show reasonable fear –controversial… 
1. Law does not want to say if abused, then less responsibility. Just because can explain behavior, does not mean it is reasonable. So question of how to use this testimony…
d. Court held ( expert could not opine whether (’s belief was reasonable. Limited to educating jury on BWS and explain that ( had it so jury better enabled to determine honesty and reasonableness of fear/belief (that ( maybe has enhanced predictive abilities regarding violence). (No ‘reasonable person with BWS standard’)
5. Social science evidence –separate from legal rule
a. Legal rule –honest and reasonable belief that facing imminent, unlawful, deadly force
b. Social science –common patterns of domestic violence
viii. Imperfect Self-Defense ( honest, but unreasonable fear.
1. Mitigates to a manslaughter conviction
c. Imminent
i. Non-confrontation self-defense ( abused victim uses respite opportunity to use deadly force
1. Problematic if take imminence seriously
2. However, a potential mitigation case under provocation
d. Deadly force
i. Whenever someone knowingly creates a substantial risk of inflicting great bodily harm
1. Threats to inflict great bodily injury 
2. Deadly/violent felony (i.e. kidnapping, forcible rape, robbery)
3. Shooting in another’s direction always qualifies
e. Exception/Limitation –RETREAT 
i. An innocent party’s use of deadly force triggers a possible retreat obligation
ii. An aggressor’s use of force raises issues of obligation to withdraw

iii. Retreat and Withdraw –linguistically similar, but legally different
1. Retreat –innocent party; avoid with complete safety
2. Withdraw –aggressor; risk to self
iv. Retreat (innocent party):
1. Abbot

a. Court reversed conviction because jury improperly instructed on retreat doctrine (below). Said jury must find whether ( intended to use deadly force and if knew that could avoid necessity with complete safety by retreating. 
b. Driveway dispute where ( used fists, but then approached by 3 neighbors with a hatchet, carving knives and a large fork. ( wrested hatchet and struck each victim neighbor.
2. Doctrine of retreat:
a. Trigger requirements
i. Public place
ii. Intend to use deadly force
b. Retreat obligations 
i. “If actor knows that can avoid necessity of using such force with complete safety by retreating.” 
1. Narrow. Generally only outside the home and only when want to use deadly force (if no deadly force, then no obligation)
3. ‘No retreat’ rule  (privilege)
a. Reasons: cultural –individuality, the “American” way, “true men” fight back
b. ‘Stand your ground’ statutes
c. Must be innocent party for rule to operate
v. Withdraw (aggressor): 
1. Peterson
a. Court sustained conviction where ( heard victim and friends in alley stealing windshield wipes, came out, verbal exchange, went inside to retrieve gun, returned, said “If you move, I will shoot,” victim got lug wrench and ( shot. Said sufficient evidence that ( aggressor, so self-defense justification would not cover.
2. Rule: Unless an aggressor renounces and withdraws (restores to innocent status), right of self-defense is nullified. 
a. Aggressor ( an affirmative, unlawful act reasonably calculated to produce an affray foreboding injurious or fatal consequences 
i. Look to see whether the person responding to force is a wrongdoer
3. If 2 wrongdoers… distinguish original aggressor and escalator of violence
a. Common law: Original aggressor cannot use deadly force in self-defense without renunciation or withdrawal from original situation (even if second wrongdoer who escalates and excessive force)
b. MPC (alternative): The ‘last wrongdoer’
i. Original aggressor in the conflict may use self-defense against excessive deadly force by an original victim who has wrongfully escalated the level of violence.
1. Original aggressor still can be criminally liable for original offense, but has self-defense justification on escalation. 
f. Law enforcement may use deadly force to arrest a fleeing felon under the 4th amendment (different than law enforcement force in self-defense) when has:
1. Probable cause that the suspect committed a felony 
2. Probable cause that deadly force was necessary to prevent the suspect’s escape, and
3. Probable cause that the suspect posed a significant risk of death or serious injury to the public or others
ii. Tennessee v. Garner
1. Constitutional case that added requirement #3 above. Important to capture felons, but not so important that risk their lives.
2. ( Memphis police officer shot a teenage boy fleeing a home burglary jumping over a fence.
XIV. INSANITY
a. Instance of relationship between psychology/science (organisms; physical imbalances; explanations and causes) and law/morals (choices; responsibility; fault).
b. Criminal law blames people for disregarding basic tenets of right and wrong. But what about those who don’t share our reality, acting due to a delusion…
c. Legal Landscape: 
i. Civil
1. Involuntary commitment
a. i.e. 5150 –up to 72 hours if: 
i. Danger to self

ii. Danger to others
iii. Gravely disabled
2. Post-insanity acquittal
a. Easier to get committed and harder to get out (almost automatic; burden on ()
ii. Criminal
1. Competence to stand trial 
a. Must qualify to be a (
2. Insanity defense at trial 
a. Insanity at time of crime
3. Post-conviction insanity
a. For execution
d. Competence to stand trial
i. Prerequisite to jurisdiction
ii. Any party can raise the issue
iii. Preliminary determination that competence is an issue, then treatment to ‘restore to competence’
iv. Expert-driven and time-consuming
v. Dusky Rule ( to have a fair trial in accord with due process, ( must be able to: 
1. Understand the nature of the proceedings
a. Really basic –understand charges, process, penalties

2. Assist counsel

e. Insanity defense
i. Only ( can raise

1. ( burden of production

2. Burden of persuasion can be either ( or (, usually (
ii. Deference to the jury

iii. Doctrine –cognitive aspect (M’Naghten) vs. volitional aspect (MPC)

iv. M’Naghten 

1. ( had ‘morbid delusions’ that conservative Torie party was out to get him. Meant to shoot Prime Minister, but shot Secretary

2. Acquitted under Rule

v. M’Naghten Rule ( 

1. Because of mental disease or defect

a. A legal vs. medical determination

b. Alternative tests: MacDonald test and APA test

2. ( does not know nature or quality of action OR 

a. “”been of such a character as to prevent ( from knowing the physical nature of the act was doing or knowing what was doing was wrong.” (Porter)

i. Physical nature –like shooting, life or death

3. Does not know act is wrong

a. In a moral, not legal sense

vi. Insanity is not about mens rea, but motive.

vii. Green –disturbed and violent from an early age ( had delusions and shot and killed police officer with his own gun. All experts said was insane, but lay testimony of officers said was ‘normal.’ Jury convicted.
viii. Yates
ix. Guido
1. ( and victim mental discord and physical abuse. ( took gun and shot victim while he rested on the couch.

2. Experts became more educated on the law, so changed opinion and said anxiety neurosis could be a mental disease. Court reverses because mental disease or not is an important legal, not scientific, concept (just because a formal diagnosis does not mean meets the legal criteria). But court does not define disease...

x. Disease Requirement (element #1 of M’Naghten) –defeat ( efforts to introduce evidence of a great variety of mental abnormalities (that the courts don’t like, i.e. PMS, PTSD, pedophilia, etc.)

1. McDonald Test (very broad)
a. ( suffers from an abnormal mental condition that 

b. substantially affects mental or emotional processes and

c. substantially impairs behavioral controls 

2. APA Test (more narrow; about psychosis –break from reality)

a. ( suffers from a severely abnormal mental condition that

b. grossly and demonstrably affects reality (and is not drug-induced)

xi. The Case of Joy Baker
1. Practice litigation –developing the theory of the case

a. Combine fact-finding and story-telling abilities with legal abilities

b. Telling a coherent story that makes human sense so fact finder reaches the conclusion your desire.
XV. COMPOUND OFFENSES
a. Attempt, Accomplice/Conspiracy
b. Each with own mens rea requirements
XVI. ATTEMPT
a. Inchoate form of liability 
i. Compound structure: attempt + offense
b. Mens rea requirements: 
i. Mens rea required of the particular form of inchoate liability (attempt), and
ii. Mens rea for the underlying offense
iii. Combined mens rea requirements for compound offenses
c. Distinguish Result and Conduct offenses (statutory test –look at the statute that defines the offense)
i. Result offenses ( have an explicit statutory requirement that to be guilty, the accused must cause a particular physical harm to person or property
1. Ex: all homicides; crimes with a great bodily injury requirement
2. Rule: ( must prove that ( acted with the purpose to accomplish the result as well as any other mens rea requirements for the underlying offense.
3. Smallwood
a. (, knowing was HIV+, committed 3 rapes without a condom. Attempted murder charge, so requires purpose to kill. 
b. Court held not sufficient evidence to support inference of intent to kill.
i. Evidence for/against inference could include: dangerousness of the act; likelihood/probability of death; motive of ( pointing to (alternative) purpose
4. Thacker –court held ( lacked intent to kill when shot at tent, angered by woman’s refusal, so could not be convicted of attempted murder.
5. No such thing as attempted felony murder (only attempt of underlying felony). And no attempted depraved heart murder or involuntary manslaughter (because purpose to kill is required)
ii. Conduct offenses ( everything else (no explicit statutory requirement of physical harm)
1. Rule: ( must purposely seek to commit the voluntary act required for the underlying offense. All other mens rea requirements for the underlying offense (if any; including strict liability) are unchanged.
2. Ex: Knowing possession of a firearm without required license.
a. ( Purpose to possess, knowing it's a firearm, without a required license (SL).
d. Act requirements: 
i. Time continuum… Preparation ----------------------------------------Last Act
1. Question: How close to completed act does ( need to get to be considered an attempt?
2. ‘Mere preparation’ not sufficient
ii. Rules –4 alternative approaches: 
1. Dangerous Proximity to Success (Rizzo)
2. Substantial Step, strongly corroborative of the [firmness of] actor’s purpose (MPC)
3. [Equivocality test]
4. [Last step rule]
iii. Rizzo (
1. Rule: ‘dangerous proximity to success’ 
a. “so near to its accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference.”
b. Fairly late on the continuum. Gives ( more opportunity to repent (‘locus poenitentiae’) 
c. Emphasis on what more to be done –looks forward
2. ( and accomplices planned and attempted to rob a payroll man. Drove around, but never found the man. Turned out man never even withdrew the cash.
3. Court held no dangerous proximity to success. 
iv. MPC [5.01(2)] (
1. Rule: ‘substantial step’
a. “conduct shall not be held to constitute a substantial step unless it is strongly corroborative of the actor’s criminal purpose.”
b. i.e. lying in wait, enticing, reconnoitering, unlawful entry, possession of materials, soliciting an agent.
c. Emphasis on what has already been done –looks back 
v. [Equivocality test ( akin to res ipsa loquitur. Not widely adopted, but helps with analysis. Looks not to how far the act as gone, but to how clearly (’s physical deeds bespeak intent. ‘Silent movie.’]
vi. [Last step rule ( ask whether ( has done the last thing could do. No jurisdictions use because usually too late. If ‘last step,’ then (’s acts sufficient to satisfy other rules]
vii. Jackson
1. Group of robbers planned to rob bank. Had guns in the car, surveyed the place, switched license plate, but changed mind because place was too busy. Came back another day and was picked up due to informant.
2. Court affirmed convictions holding that ‘substantial step’ taken, ‘strongly corroborative of actor’s criminal purpose.’
viii. Harper –court said not sufficient ‘substantial step’ where ( set ATM “bill trap,” but technician response time 45-90 minutes. Not close enough
ix. Joyce –reverse sting option where ( buying dope from agent. ( had money for buy, but walked away because agent wouldn't show the dope. Court said no ‘substantial step’ because never showed the money. Not close enough
x. Underage sex cases: 
1. Bell –no ‘dangerous proximity to success’ where ( agreed to pay undercover officer $200 to have sex with her fictitious 4-yr-old because ( had not seen the child, did not know exact location and did not pay yet. Not close enough –shorter, narrower gap.
2. Howard –‘substantial step’ where undercover agent impersonated a mother offering 2 minor daughters for sex. ( sent explicit photos, asked for photos of the girls, asked that mother get birth control for the girls and to perform sex act on them to ready them. Discussed arrangements, never flew out. Close enough –definite plan to travel not necessary
xi. Exception: Substantive crimes of preparation avoid law of attempt restrictions (enlarged by statute)
1. i.e. burglary
2. i.e. stalking
e. Abandonment
i. Question: Can a ( abandon an attempt that would have otherwise been an attempt? 
ii. 2 Approaches: 
1. Common law ( no
a. Because already give ( space to repent
2. MPC ( yes
a. Affirmative defense to abandon or prevent the commission of the crime.
b. Must be a “voluntary and complete renunciation” [5.01(4)]
f. Impossibility
i. When there is a missing element that cannot be proven (because ‘impossible’)
ii. MPC [5.01(1)(a)] ( erases the distinction between factual and legal impossibility
iii. Analysis:
1. Identify the missing element –the part of the underlying offense that could not be satisfied because the actual circumstances were different than what ( believed. So now attempt
2. Do attempt analysis
a. Act + Mens rea for attempt at the offense and for missing element
i. Hypothetical reasoning: Had attendant circumstances been as ( believed, would (’s conduct have constituted the crime?
iv. Dlugash
1. 3 men drinking and get in a dispute over rent. One shoots the victim and ( later shoots victim again (probably already dead) 5x point blank in the head.
2. Missing element: causation (that (’s act led to victim’s death). So attempted murder analysis…
a. Look at (’s state of belief/frame of mind
3. Court said that since jury convicted ( of murder, clearly believed ( had the requisite mens rea.
v. Ex. hypo: ‘Receiving stolen goods, known to be stolen.’ Police sell an expensive watch in a sting operation for $300. ( believed watch was stolen, but police had it lawfully. 
1. Missing element =stolen goods
2. Attempt analysis: 
a. Act –dangerous proximity or substantial step? √
b. Mens rea –
i. For underlying offense: Conduct offense, so purpose to receive stolen good √ and know was stolen…
ii. For missing element: Had watch been as ( believed (knew was stolen), then constitutes crime.  √
XVII. ACCOMPLICE
a. More than 1 person involved in crime
b. Takes very little to hold someone liable for a big crime 
i. Problems, like sometimes most culpable person is not the principal (i.e. drug kingpin)
ii. Also, mandatory minimums –all present are susceptible
c. 4 ways a person may be criminally liable for the conduct of another: 
i. Causation in homicide 
ii. Direction of an innocent or nonresponsible actor
iii. *Accomplice (aider and abettor; complicity) 
iv. Conspiracy
d. Analysis: 
i. Identify the primary actor and the secondary actor. 
ii. Ask if the primary actor is independently liable. If not, look at the second actor.
e. Causation ( i.e. Atencio –Russian roulette; road racing. Usually pretty limited
f. Direction ( 
i. MPC 2.06(2)(a): “A person is legally accountable for the conduct of another person when acting with the kin of culpability that is sufficient for the omission of the offense, he causes an innocent [no mens rea for the offense] or non-responsible [young, mentally ill] person to engage in such conduct.”
g. Accomplice ( 
i. Purpose Offenses
ii. Requirements: 
1. ( acts to promote or encourage the primary actor’s offense (act of promotion or encouragement)
a. 2 ways: 
i. Direct communication between the actors
ii. No communication, but conduct that (significantly or insignificantly) assisted the offense
2. with purpose to encourage the primary actor’s offense
iii. Once a secondary actor’s act is established, don’t have to establish causation –that the act of encouragement actually encouraged the primary actor. But make sure there is an act 
iv. Tally Judge
1. A band of brothers went hunting for a man who had a relationship with their sister-in-law. ( intercepted a telegraph warning to the man by informing the telegraph operator not to deliver the message. The brothers caught up to the man and killed him. 
2. Court held ( sufficiently acted even though no evidence of prior preconcert or that (’s act was a causal factor in the murder. But the act made the brothers’ pursuit easier.
a. Either the brothers know, preconcert that would incite them, or (’s act must have worsened the situation for the victim
v. Hicks
1. ( and shooter Native Americans and victim (white and associated with the tribe). All knew each other, partying all night, on horses, witnesses… “Take off your hat and die like a man.” –(. 
2. Court reverses due to lower court error in confounding (presuming) intent to speak with intent to encourage. Must have intended to encourage primary actor to commit the crime (to shoot).
3. Court also says (’s presence alone is not sufficient encouragement. But would be if evidence of previous conspiracy (agreement) and also presence. Then presence along might be a sufficient act.
vi. Gladstone
1. Buyer, ( would-be seller (secondary actor), and actual seller (primary actor). ( drew a map to actual seller for buyer to purchase marijuana. 
2. Court reverses because not enough evidence of purpose, that ( wished to bring about the commission of the crime. No evident communication between ( and actual seller. 
3. Look at reasons ( might want to encourage the offense to infer purpose.
vii. If ( (secondary actor) encourages (act and purpose √) primary actor to commit crime A, but primary actor commits crime B, can ( be held liable for crime B? 
1. 2 alternative approaches: 
a. MPC –Strict mens rea approach
i. Answer: No.
ii. Need mens rea to encourage the actual crime committed. 
b. CA Luparello approach
i. Answer: Yes.
ii. When criminal harm is reasonably foreseeable (natural and probable consequence of intended crime)
iii. Luparello
1. ( asked friends to look for former lover “at any cost.” Friends thought could get info from victim, end up shooting victim. 
2. ( act/purpose –to encourage friends to find former lover, possibly with the application of force (“at any cost”) which includes some risk of death.
3. Liability extends to crime planned/intended, but also criminal harms have naturally, probably and foreseeably put in motion. 
2. Roy
a. Crime A =illegal gun purchase; crime B =primary actor sells the gun, then takes it back and steals the money. 
b. Court says not natural/probable consequence for armed robbery to be committed (not reasonably foreseeable that would follow in the ‘ordinary course of events’). A totally different crime. 
viii. Less than purpose offenses (recklessness, negligence, strict liability)
ix. Requirements –accomplice liability if: 
1. The secondary actor does an act that promotes/encourages the primary actor’s criminal conduct and 
2. The secondary actor demonstrates purpose to promote the primary actor’s criminal conduct and

3. The secondary actor also demonstrates any necessary recklessness or negligence required for the charged offense

4. If strict liability, some courts additionally require that the secondary actor be aware of the unlawful conduct of the primary actor.

x. Wilcox v. Jeffrey
1. ( magazine reporter/owner attended a Coleman Hawkins show in England. It was known Hawkins was violating immigration law by taking a gig in England, nonetheless ( bought a ticket and attended, hoping to write about the big story. 

2. The court considered (’s acts of promotion/encouragement in the charge of aiding and abetting. Sustained conviction finding sufficient evidence. 

xi. Complicity by omission: 

1. A person can be an accomplice if he has a legal duty to prevent the offense and he fails to do so with the purpose of promoting or facilitating the crime [act of promotion becomes omission to act; requires purpose to promote or facilitate the crime.]

2. Child abuse 

a. Parents can be liable under an aiding and abetting theory for a crime committed by a third party when they fail to protect their children from the abuse.

i. Difficulty here =mens rea: Does the secondary actor really have the purpose to encourage the primary actor’s abuse by omitting to act?
XVIII. CONSPIRACY

a. Requirements: 

i. Act: Agreement of 2+ persons to join together to commit certain crimes
1. Must be at least 2 in the scheme and 1 cannot be an undercover officer

2. Often there is another requirement of proof of an overt act by a co-conspirator in furtherance of the conspiracy (like a telephone call)

ii. Mens rea: Parties to conspiracy must share purpose to agree (to work together) and purpose that certain crimes be committed

b. Judge Learned Hand: “Conspiracy is the darling of a prosecutor’s nursery.”

i. A co-conspirator can be guilty of any crime committed by any co-conspirator anywhere in furtherance of conspiracy

ii. Hearsay exceptions

iii. Venue proper wherever operate
