CRIMINAL LAW – LEVENSON (2017)
ELEMENTS OF A CRIME

ACTUS REUS
The actus reus is a voluntary criminal act, either a (1) positive act or (2) an omission.
Involuntary Actions
1) Reflex/convulsion/spasm

2) Unconsciousness/sleep

3) Hypnosis

4) Bodily movement not the product of ∆’s will

The actus reus can be extended to include a larger time period, thus making the act voluntary (e.g. case where man with epilepsy chooses to drive).
General Rule: Failure to act is not an actus reus.

An omission is a failure to act when there is a legal, not moral, duty to do so. 

Establish a Legal Duty
1) Statute (i.e. Good Samaritan laws)

2) Status relationship – somebody relinquishes freedom and takes on responsibility for another

· Parent to child, spouse to spouse, employer to employee

· Based on societal norms

3) Contractual duty (i.e. teachers, firefighters, etc.)

4) Voluntarily assumed care (with implication that solely the person in question has taken on care)

5) Created another’s peril
MENS REA
Mens rea, or mental state of the offender, is linked to the purposes of punishment.

5 Levels of Mens Rea
1) Purposely

· Goal or aim to commit the crime

· Ways to determine/infer purpose:

· Motive (e.g. relationship) – while the motive may prove purpose, it is irrelevant to the levels of culpability
· ∆’s statements (e.g. what they said to others)

· ∆’s actions (e.g. did they check for victim’s presence before entering?)
2) Knowingly

· Virtually or practically certain the crime will result

3) Recklessly

· The offender realized the risk (subjective standard)
4) Negligently

· Reasonable person would have realized the risk (objective standard)

· Should have realized the risk

5) Strict liability

· Liability is imposed regardless of a culpable mental state

· Do not need to know the thing that makes the conduct wrong

· Defense – argue no actus reus (involuntary act)

Jewell Doctrine / Deliberate Ignorance (knowing ( purpose)
Where ∆ strongly suspects the fact but avoids learning the truth such that he/she will not be certain, the court will see the mens rea as being “knowingly.”

Identify Strict Liability
General Rule (Morrissette): Common law offenses are presumed not to be strict liability even if the statute lacks mens rea language. The default is recklessness.
1) No mens rea language in statute

2) Legislative history
3) Other policies / indicia
· Public welfare offense

· Non-common law morality offenses

· Minor offenses with small penalties

· Easily avoidable with some care

· Regulatory crimes

MISTAKE OF FACT
General Rule: Mistake of fact is a defense when the mistake regards a material element of a crime.

Material elements
Material elements are those parts of a crime to which the mens rea attaches. They are the elements of a crime that the offender needs to know. 

[Need to know + don’t know ( not guilty] 

Non-material elements are considered jurisdictional elements.

Determine material elements
1) Language of statute

2) Legislative history

3) Common sense; what makes the conduct wrong?

· Mistake of fact does not apply where the conduct is wrongful in itself
· Offender does not need to know all potential consequences of a criminal choice

· Is there a public policy argument? (e.g. making it unlawful to sell drugs within 1000 feet of a school ( don’t need to know because of the strong policy argument)

MISTAKE OF LAW
General Rule: Mistake of law is not a defense.
Mistake of Law
1) Negates an element of the offense

· Look at § language for mens rea

· Look at punishment (is it consistent with the crime and/or mens rea?)

· Look for “without authority of law” language

· “Without the authority of law” ( the offender must know what is required by law to be found guilty

2)   Estoppel situations

· Official misstatement of the law

· Official interpretation

3)    Lambert exception

· Regulatory offense

· No notice

· Failure to act (passive offense)

HOMICIDE

Homicide is defined as the unlawful killing of another human being.
Homicide
1) Actus Reus – Killing

2) Mens Rea – (depends on grade of homicide)

3) Circumstances – Another human being

MURDER

Murder is an unlawful killing with malice aforethought.

Malice

1) Intent to kill / cause SBH

2) Callous disregard for human life; gross recklessness

3) Killing during the commission of a felony

4) Provocative Act Doctrine

FIRST-DEGREE MURDER
First-degree murder requires malice plus premeditation. It can qualify for the death penalty.

Premeditation
1) Purpose to kill – Carroll approach

2) Purpose to kill + Preconceived design – Guthrie / Anderson approach (CA)

· Cool, deliberate thought

Inferring Premeditiation
1) Motive

2) Manner of killing

3) Planning

Defenses to Premeditation – cannot form cool, deliberate thoughts
· Diminished capacity

· Intoxication

SECOND-DEGREE MURDER
Second-degree murder is defined as a killing with malice but without premeditation.
Malice
5) Intent to kill / cause SBH
6) Callous disregard for human life; gross recklessness

7) Killing during the commission of a felony
8) Provocative Act Doctrine

Gross/Extreme Recklessness
1) Was the conduct reckless?
· Did ∆ realize the risk? Must have ∆ realized the risk?
2) Was the recklessness gross as to show a wanton disregard for human life?
· Social utility vs. magnitude of risk
· Benefit, cost of alternatives vs. type of risk/harm, foreseeability
PROVOCATIVE ACT DOCTRINE
All ∆s bear responsibility for killings resulting from an act which provokes life-threatening violence (e.g. starting a gun fight). The provocation of these circumstances is considered to be malice.
FELONY-MURDER
If a death occurs during the commission of a felony, ∆ is guilty of murder.
Felony-Murder
1) The commission of a felony
a. 1st degree murder if BARKRM (burglary, arson, rape, kidnapping, robbery, m
b. 2nd degree murder for all other qualifying felonies
2) During the felony, ∆ or accomplice caused a death
a. Causation analysis
b. Co-felon exception – not generally responsible for the death of a co-felon
Limitations to Felony-Murder
1) Inherently Dangerous Felonies – only applies to felonies which are inherently dangerous

a. Abstract approach – Can a person only commit this felony in a dangerous way?

b. As Committed approach – it was inherently dangerous because somebody died

2) Independent Felony & Merger Doctrine – felony murder does not apply to felonies which require malice

· Independent felonies are those without the purpose of killing or gravely harming the victim

· Merger Doctrine applies where the felony is done for the same purpose

3)
Killing During the Felony

a. Agency Theory – killing must be done by the felon or a co-felon

b. Proximate Cause Theory – felon is responsible for any death which is a proximate cause

4)
Duration of the Felony

a. Felony begins when the preparation begins

b. Felony ends when ∆s are in custody or in “temporary safety”

5)
In Furtherance of the Felony – unanticipated actions by a co-felon which are not in furtherance of the common purpose of the felony are not subject to the felony-murder doctrine

What happens if a co-felon is killed?

· Some jurisdictions: no felony murder doctrine because they “had it coming”

· Other jurisdictions: felony murder applies because their lives aren’t worthless

VOLUNTARY MANSLAUGHTER
Voluntary manslaughter is a killing that may otherwise be murder but was committed when ∆ acted in the heat of passion in response to legally adequate provocation.

Voluntary Manslaughter
1) Actually in the heat of passion (subjective)
· Shown by anger, rage, etc.
2) Legally adequate provocation (objective)
· Categorical approach
· Extreme assault / battery, adultery
· Pros: predictable, good evidence
· Cons: narrow as to not cover all acts under heat of passion
· Reasonable person approach
· Reasonable person with same objective characteristics (Camplin)
· Reasonable person with same objective, emotional characteristics (Casassa)
· Question: What is an objective characteristic? How do we factor in religion, sanity, culture, background, etc.?

· Pros: jury is finder of fact and can determine heat of passion
· Cons: inconsistent, juries may differ
3) Insufficient cooling time
· “here and now” (common law)
· long-smoldering reaction
· the heat of passion has escalated since the provocative act
· rekindling
· reminders of the provocation rekindle the heat of passion
MPC on Manslaughter
1) Must act under the influence of extreme emotional disturbance (“EED”)

2) There must be a reasonable explanation / excuse for the EED (not just idiosyncrasies)
What does the Model Penal Code have that the common law does not?

1) No requirement for actual act of provocation

2) No cooling time required (so long as you are in EED) 

3) Very subjective standard
INVOLUNTARY MANSLAUGHTER
Involuntary manslaughter is an unintentional homicide committed without due caution and circumspection. It requires gross negligence or mere recklessness.

Gross Negligence
1) Was there negligence?
· Would a reasonable person realize the risk? or Should he/she have realized the risk?
2) Was the negligence gross?
· Does it deserve criminal punishment?
· Analyze the social utility of the conduct
· Benefit, costs of alternatives vs. magnitude of risk, type of danger, foreseeability

MISDEMEANOR-MANSLAUGHTER (UNLAWFUL ACT DOCTRINE)
If a death occurs during the commission of a misdemeanor, i.e. non-felony, then there is involuntary manslaughter. Misdemeanor-manslaughter works to substitute for proving the necessary mens rea for involuntary manslaughter.

Limitations
1) Proximate cause

2) Regulatory offense (i.e. not designed to protect the safety of others)

3) Some jurisdictions require that the misdemeanor is inherently dangerous
Dangerous Instrumentality Doctrine
Using a dangerous instrument in merely a negligent way ( gross negligence
Contributory negligence is not a defense.

CAUSATION
1) Actual Cause (“but-for cause”)

· Did ∆’s conduct lead to the result?

· Irrelevant whether this is the primary/only/first/last cause

2) Proximate / Legal Cause – was the conduct sufficiently direct in causing the result as to warrant criminal responsibility?

· Was harm foreseeable? If so, there is likely proximate cause

i. Any Harm – The specific type of harm does not need to be foreseeable

ii. Vulnerability of the Victim – “take the victim as you find him/her”

iii. Transferred Intent – proximate cause established when harm is caused to “wrong” victim
3) Intervening Acts – breaking the chain of causation

· Foreseeability – if the intervening act is foreseeable, then it is likely not a superseding intervening act

· Control

i. Uncommon acts of nature (e.g. earthquakes) may break the chain of causation

ii. Medical maltreatment does not ordinarily break the chain of causation

· Acts of the Victim

i. Victims who voluntarily bring harm to themselves break the chain of causation

ii. Victims who act involuntarily or without autonomy have not made an intervening act (e.g. woman trying to escape has not broken the chain of causation)

· Omissions are generally not accepted as intervening acts
Do the victims break the chain of causation? Consider…
1) Who do we want to protect?

2) Individual accountability / free will
INCHOATE CRIMES

ATTEMPT
Mens Rea + Actus Reus ( No Result

A ∆ cannot be found responsible for both the commission of the crime and its attempt.

1) Mens Rea – purpose for the crime
2) Actus Reus
a. First Step
i. Inefficient use of law enforcement
ii. No significant harm is present
iii. Can still abandon
b. Last Step
i. Delays law enforcement involvement until it is too late
c. Dangerous Proximity (Common Law) – how much has been done, and how much is left to do
d. Res ipsa loquitur (unequivocality) – “there can be no other purpose”
e. MPC Approach – “a substantial step strongly corroborative of intent”
i. Combines dangerous proximity + unequivocality
Abandonment / Renunciation
Abandonment occurs where ∆ deserts efforts to commit a crime.
1) Complete and voluntary renunciation

a. Cannot be fear of getting caught

b. Cannot be postponing for a more advantageous time

2) Abandon efforts before the crime is completed

IMPOSSIBILITY
Impossibility is a defense to an attempt. That is, there must first be a proven attempt.

Impossibility is when ∆ has done everything possible to commit a crime but factual or legal circumstances prevent it from occurring.

Common Law Approach
Legal impossibility is a defense.

Factual impossibility is not a defense.

The distinction depends on who we want to punish.

What is legal impossibility?

“It is legally impossible because it is not a crime to …”

What is factual impossibility?

“It is not possible to commit the crime because …”
MPC Approach
Impossibility is not a defense if it would have been a crime if the circumstances were as ∆ believed. Exceptions (mitigation) are where ∆ is not… 

· A Threat to Society
· Deserving of Punishment
· Dangerous

ACCOMPLICE LIABILITY

AIDER & ABETTOR
Accomplice liability is based on the theory of complicity. It provides culpability for the commission of the crime by committed by another.

Participants in crimes are labeled as…

1) Principal in the First Degree – actual perpetrator

2) Principal in the Second Degree – aider and abettor
3) Accessory Before the Fact – helping before the crime

4) Accessory After the Fact – helping after the crime

Accomplice Liability
1) Actus Reus – helping
· Mere presence is not enough
· Presence seen/taken as encouragement is sufficient
· Guilty of aiding/abetting even if result would have happened anyway
· Omission is sufficient when there is a duty
2) Mens Rea – knowingly help + purpose for the crime to succeed
· How is the purpose for the crime to succeed established?
· Nexus – a sufficient connection between the accomplice and principal
· Stake in the venture – how much does the accomplice seek to gain?
· The accomplice is liable for any reasonably foreseeable consequences therefrom (Natural & Probable Consequences Doctrine)
Can there be accomplice liability for negligent crimes?

1) Yes. It requires that…

2) ∆ had the purpose to assist the principal

3) ∆ was negligent regarding the results (cannot intend for a negligent result)

CONSPIRACY

A conspiracy is when 2 or more people agree to commit a crime.

Conspiracy is a separate charge and makes people responsible for the acts of co-conspirators.

Conspiracy
1) Actus Reus 

a. Agree

· The agreement can be express or tacit

· Can join at any point in the conspiracy

· Do not need to know co-conspirators

Who qualifies for a conspiracy? Who may agree?

i. Gebardi rule – if law is designed to protect somebody, cannot just have 2 people (1 of which is ineligible) for a conspiracy

ii. Wharton rule – if crime cannot be committed without 2 people, conspiracy is not permitted

iii. Garcia rule – Unilateral vs. bilateral

· Unilateral – ∆ has to want to agree and thinks there is an agreement

· Bilateral – both people need to qualify for the crime
2) Mens Rea

a. Knowingly agree

b. Purpose for the crime to succeed

i. Inferred by direct evidence or circumstantial evidence showing a stake in the venture, proved by

1. Profit (inflated prices)

2. No legitimate use (business’s success depends on illegal activity)

3. Disproportionate volume of illegal business

3) Overt act – anything, legal or illegal, to set the conspiracy into motion

Pinkerton Doctrine (co-conspirator liability) – ∆ is responsible for substantive offenses by co-conspirators in furtherance of the conspiracy
Is there one conspiracy or multiple?

· “Spokes” – conspirators connected through the same middleman

· show that separate “spokes of the wheel” have a vested interest in the success of one another’s illegal conduct (Kotteakos)
· “Chain” – there is a single distribution line for the conspiracy
When does a conspiracy end?

· Abandonment – ∆ withdraws

· Notify co-conspirators or police

· Stops Pinkerton liability, but still liable for conspiracy

· Renunciation

· Completely/voluntarily renounce + stop commission of the crime

· Complete defense

DEFENSES

SELF-DEFENSE

Self-defense is a justification defense.
1) Fear of death or severe bodily harm

a. Honest fear (subjective)

b. Reasonable fear (objective)

i. Reasonable person in ∆’s situation…

· Prior experiences

· ∆’s relevant knowledge

· Physical attributes

2) Imminent threat

a. Here + now (Norman) Approach

b. Subjective / inevitable Approach

c. Reasonable person believes imminence Approach

3) No excessive force

a. Proportional amount of force

b. Deadly force permitted only when facing deadly force

4) Duty to retreat

a. Only when ∆ knows he/she can retreat with full safety

b. Exceptions

i. Castle (in own home)

ii. Stand Your Ground Laws

5) Cannot be initial aggressor (first act of force/violence)

a. Difference between instigator and aggressor

What is imperfect self-defense?

Honest but unreasonable fear of death or severe bodily harm (partial defense – voluntary manslaughter)

DEFENSE OF OTHERS
This is a justification defense. If the victim can use self-defense, ∆ can also use it.
Mistakes
· Traditionally, no defense
· Reasonable belief that defense is necessary (modern approach)
DEFENSE OF PROPERTY
This is a justification defense.
No deadly force is permitted to merely protect property.

Reasonable fear that force is necessary is affected by the circumstances (how they broke in, what they say)
LAW ENFORCEMENT DEFENSE
This is a justification defense.

Common Law

Deadly force may not be used to prevent an escape unless the officer reasonably believes the suspect poses a significant threat of death or serious physical injury to the officer or others.

No deadly force is permitted for a fleeing misdemeanant.

MPC

Deadly force is permitted by the officer so long as there is…

1) no substantial risk to bystanders 
2) the offender poses a substantial risk of death or serious bodily injury

NECESSITY
Necessity is a justification defense.

It is when a person commits a crime because it is “the lesser of two evils.”

Economic necessity is never a defense.
Necessity
1) Choice of evils – just identify the 2 choices

2) No apparent lawful alternative

3) Chose the lesser harm

a. Have to be right (old common law)

b. Reasonable choice (modern approach)

4) Imminent harm

a. Here & now (common law)

b. No requirement, just a factor (MPC)

5) Cannot create own necessity

6) No contrary legislation – the legislators have already made this decision and chosen the lesser harm
Life vs. Life
· Cannot take life to protect others (most jurisdictions – cannot decide whose life is more valuable)

· Numbers game (MPC)
DURESS

Duress, or coercion, is an excuse defense.

Economic duress is not a defense.

Common Law

Duress

1) Imminent harm

2) Harm = death or severe bodily harm
3) Threat to ∆ or others close
4) Such fear that an ordinary person might have

MPC
Duress
1) Imminence is just a factor

2) Threat to ∆ or others close

3) Threat of unlawful force (more serious threat ( harder to resist)
4) Such fear that an ordinary person might have

Common Law Limitations
1) Cannot use for murder

2) Cannot put self in situation
COMPETENCY

Competency regards the time of trial.
Dusky Standard - ∆ has the ability to stand trial if (1) ∆ can consult with his attorney and (2) ∆ is able to rationally understand the proceedings against him. A ∆ must be competent at the time of trial.

INSANITY
Insanity is an excuse defense. It regards the time of the crime.
Factors to determine mental disease/defect
1) Medical / treatment history

2) Experts

3) Sincerity (how easy is this to fabricate?)

4) Number of cases
5) Brought upon self (sought help?)

6) Social stigma
M’Naghten Approach
∆ presumed sane.

∆ must prove…

1) At time of crime

2) Mental disease/defect

3) Did not know nature/quality of act

OR did not know act was wrong

OR irresistible impulse

OR deific decree

MPC Approach

∆ presumed sane.

∆ must prove…

1) At time of crime

2) Mental disease/defect

3) Lacked substantial capacity to…

a. Appreciate wrongfulness of conduct

OR conform conduct

DIMINISHED CAPACITY
Diminished capacity is a partial, excuse defense.
Can an expert testify about mental health when the insanity defense is not applicable?
Brawner Approach
· Specific intent crime ( general intent crime

· Requires a lesser crime to exist

Clark Approach
· No diminished capacity defense

MPC Approach
· Any testimony always relevant toward proving mens rea for the crime

· No lesser crime required
Given ∆’s mental condition, what level of mens rea could ∆ form?
INTOXICATION
Voluntary Intoxication
Generally, jurisdictions that accept voluntary intoxication as a defense only do so for specific intent crimes (i.e. ∆ was unable to form the mens rea for the crime).

Partial/Mitigating Defense

Where voluntary intoxication (e.g. long-term drug use) leads to insanity, there is usually a defense (as permanent mental damage, not insanity).

Involuntary Intoxication
If ∆ commits a crime that he otherwise would not have committed and the intoxication can cause legal insanity, there can be a complete defense.

· Unwitting – unaware of ingestion

· Coerced – forced to ingest

MPC
Voluntary and involuntary intoxication are both defenses.

· Voluntary – negate mens rea of crimes that are not reckless or negligent

· Involuntary – full defense if it has the same impact as insanity (actor does not know what he is doing or cannot conform conduct)

ENTRAPMENT
∆ may be excused of criminal behavior because the government unfairly induced ∆ to commit the crime.

Entrapment

1) Inducement by government official or informant

2) ∆ was not predisposed to commit a crime (subjective) – federal standard
OR 

Government’s conduct would have induced a law-abiding person to commit a crime (objective) – CA
OR

Court decides based on the government’s conduct / objective standard – MPC
Factors – Prove predisposition to commit a crime

· Prior criminal behavior

· Statements regarding attitude toward the offense

· Motive

· Instigator of the criminal behavior

· Level of involvement in the crime
RAPE
A.R. – penetration by force/fear/fraud; M.R. – aware of no consent; Circumstances – unlawful
1) Sexual intercourse

2) Unlawful

3) Without consent

4) By force, fear, or fraud
Possible Policy Questions
THEORIES OF PUNISHMENT
Retribution

· Punish people who commit wrongs against society (revenge for wrongdoing); crime and “corresponding” punishment
· Sends the message that certain norms simply cannot be violated
· Backward-looking (retributive)
CRITIQUE
· Legitimizing vengeance

· Intentionally inflicting pain when there is no guarantee that it will promote a greater good for society

· Ignores motive and social conditions (a mom stealing with the goal to feed her kids receives same punishment as man stealing same object out of wickedness)

Deterrence

· Discourage people from committing the crime (pain > pleasure)
· Effective with white-collar crimes
· Specific: deter the offender from committing the crime again

· General: deter others from committing the crime

· Forward-looking (utilitarian)

CRITIQUE
· Kant: cannot use one person as an example for others (opinion: against general deterrence)

· Assume rationality in choice (cost-benefit analysis)

· Ineffective (recidivism)

Rehabilitation

· Positively change the offender’s conduct (“fix them”)

· Forward-looking (utilitarian)

CRITIQUE
· assumes people can change

· society often prefers to use pecuniary resources towards other things

Incapacitation

· Keep the criminals away from society and ensure they cannot commit the crime

CRITIQUE
· Very expensive

· Statistically, crimes happen at similar rates so it is seemingly ineffective
Not all moral wrongs are crimes because this would lead to overcriminalization. 

What are the disadvantages of overcriminalization?

1) Foster disrespect for the law

2) Discriminatory / selective enforcement

3) Not an efficient use of resources
4) No consensus on immoral conduct
5) Overcrowding of prisons

The criminal justice system enforces punishment, which is intentionally unpleasant, through imprisonment. 
What are the consequences of imprisonment / criminal punishment?
1) social stigma

2) future employment opportunities

3) housing access

4) deportation
ELEMENTS OF THE CRIME

Why do we need the actual act (actus reus) in order to convict?

1) People can change their minds

2) Need a specific result to convict the offender

3) Too many criminals if people are convicted based only on thoughts
Why has the US adopted the general rule that failure to act is not a crime?

1) American ideal of individual freedom

2) Fear of diverting attention from perpetrator of crime to bystanders

3) Good Samaritans may face undue risk of harm
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