Criminal Law Outline
PUNISHMENT THEORY –  
Theories [*** Note - Should be able to apply these theories to cases and make arguments for P and D using each theory]   
Background  
· Retribution

· Kant – punishment is good in of itself b/c the crime was bad in of itself

· Respect of people’s choices. 

· If you make a good choice you are rewarded 

· If you make a bad choice you are punished. 

· Utilitarian

· Bentham – punishment is bad – (it is not good in of itself) – therefore, can only use punishment when it is for the greater good (the greatest good for the greatest number of people.

· Optimal – the punishment needs to be optimal

· Is this the minimum sentence we can impose and get deterrence?  (we only want to use as much ‘bad’/the punishment as is required to deter.) We don’t want to just keep piling up longer and longer sentences.  Not too harsh and not too lenient. 
· Deterrence must be efficient 
· Jackson case – continues to rob banks, gets sentenced to life w/o possibility of parole.  Judge says not optimal (should get 20 years in prison – no more).  Anything beyond 20 years is beyond efficient – it’s not optimal.  
Purposes

· Retribution

· Looking to the past – what has this person done?  Measure the punishment based on what he did.

· ‘Desert’ deserving according to ones culpability.  The worse the choice, the worse the punishment.  

· Consequences do not matter – all about choice – a person should be punished simply b/c of their bad choice.  
· A:

	PROSECUTION WILL ARGE
	DEFENSE WILL ARGUE 

	Milken case:  white collar crime

A:  Pros would want to emphasis his decision making, his choices, his deliberately reeking havoc.  
	Milken – 

A:  Defense will say this is a technical violation.  He has all these forms to file, he tiptoes over the line a little bit, but this was not really an intentional and deliberate action.  Not making a bad choice.  
Also he didn’t do this for himself, he did it for the benefit of his clients, so it wasn’t a bad choice.  

	Fire case – 

He made a choice here, he made a careless choice, in just wanting entertainment and not thinking about how it was a crowded night club and club exits are usually difficult 

He was in the business he should have known this was a bad idea.  
	Fire case – 

He did not choose to injure and kill 

His wrong choice was in not getting the firework permit

He did not mean to, the wrong was not caring enough to get the firework permit.  


· Deterrence 

· Forward Thinking - what will the consequences of this be?  What is the good?

· Specific  - want to make sure D doesn’t do it again, prevent individual himself from committing more crimes 
· General – want to make sure other people don’t do it.  To show others that crime, if committed, will be punished
· Critic of Deterrence 

· Many people do not weigh the cost and benefits of their choices.  They are not rational calculators.  

· People in prison are generally not rational, and are impulsive.

· There is this denial of getting caught – so not thinking of consequences after get caught
· A:

	PROSECUTION WILL ARGE
	DEFENSE WILL ARGUE 

	Milken – 

Pros will argue that Milken is smart, and we want to deter other smart people of his kind.  (not just deter him)  These offenses are difficult to discover b/c they were subtle, he was sneaky, so we want to get other smart people/white collar criminal’s attention with a strong punishment.  For deterrence.  
	Milken – 

Defense may argue that a modest prison term is enough to deter these smart white collar people. Most white collar folks don’t really like the idea of going to prison at all. And so any prison term will deter others – doesn’t have to be so sever.   

For specific deterrence – defense will likely argue that just barring him from banking.  Taking away what he has is such a punishment that he wont do it again.  

	Fire case – 

We want to deter other club owners from such careless and risky behavior, and deter this D from doing something like this again.  Punishing him is for the greater good because we don’t want people dying in night clubs.
	Fire case – 

He has learned his lesson and wont do it again.  Maybe he should be punished moderately for not getting the permit, to deter others from not getting permits.  But we want deterrence to be optimal so punishing him for anything more, for murder, would not be optimal.  We would be over punishing him.  


· Incapacitation

· We are locking you up so you wont hurt anybody 

· Rehabilitation

· We are locking you up so that you will get better 

· Restorative Justice

· Mostly applies to sentencing.  Try to reconcile offender, victim and community.   
Our Big Formula:  (
Voluntary Act with Mens Rea + additional circumstances >Result (causation; causing a result) w/o affirmative defenses = guilt.  

THE ACT REQUIREMENT 

A. Overview 

1. Rule
· RULE:  MPC 2.01:  A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.  
· So need a voluntary act, or an omission to act where there was a duty to do so 

· Need an act – we don’t punish for thoughts alone

	IS A VOLUNTARY ACT
	IS NOT A VOLUNTARY ACT

	Rule:  A bodily movement that is a product of the effort or determination of the actor, either conscious or habitual.”
· Conscious or 

· Habitual acts – ie off duty cop going into courthouse w/ her gun

	· A reflex or convulsion

· A bodily movement during unconsciousness or sleep 

· Conduct during hypnosis 
· A bodily movement that is NOT a product of the effort or choice of the actor, either conscious or habitual – ie physical coercion 


· My voluntary act rule – If a D was physical coerced, unconscious, acting out of reflex or convulsion, or was under hypnosis then he has not committed a voluntary act.  
2.  Not voluntary acts
· Physical Coercion (or coercion by words, cops commanding something)
· Rule:  A voluntary act does not exist if the D was induced to act through physical force or through an order from police
· A:  

	Martin case:

	Facts:  Cops left Martin drunk on highway
A:  courts said that Martin had not committed a voluntary act.  He did not voluntarily manifest a drunken behavior ‘in public.’ The cops physically coerced him to be in public.  An act done due to coercion is not a voluntary act. 


· Unconsciousness

· Rule:  An act committed while unconscious is not voluntary so long as the unconsciousness itself was not voluntary (is thru drugs)
· A:  

	Newton case

	Facts:  Newton was stopped by 2 cops.  He got shot

A:  Newton claimed he was in shock and unconscious when he shot the cops.  Has to be unconscious at the time of the shooting (not afterward) 


· Reflex or convulsion 

· Rule:  generally acts done by reflex or convulsion are not voluntary acts.  However, we can extend time frame to include voluntary act.

· Tracing It Back – We can usually find a voluntary act for many “seemingly involuntary” type actions by moving the timeline back to the moment where there was choice.
· A:

	Vecina, epileptic fit case:

	Facts: D while driving, had an epileptic fit, injured others

A:  The epileptic fit may have been involuntary, but prosecution will trace responsibility back to a voluntary act.  Before he was driving he knew he was susceptible to epileptic fits and voluntarily chose to drive.  That being the critical voluntary act.

	HYPO in class:  D drinks voluntarily, goes outside, and throws up.

· The throwing up was not voluntary

· But he voluntarily got drunk 

· This brings us to tracing the voluntary act back to satisfy culpability 

- P could argue that though throwing up was not voluntary the D voluntarily got drunk, knowing vomiting was a possibility and therefore is culpable


3. Words as acts
· RULE:  Words constitute affirmative act.

· A:  D is in an office building, elevator door is open, sign says caution elevator is broken (it’s just an elevator shaft) blind person asks for directions to the elevator.  D gives him directions; he falls down shaft and dies.  Could the D be liable?   
· He is conscious, its not a reflex, he is not under hypnosis, he is not being physical coerced – so this is a voluntary act.  Yes, he could be liable.  He satisfies the act requirement at least.   

4. Similar hypo with Omission

· Similar situation, but blind person doesn’t ask for directions, D just sees him heading to the elevator shaft and doesn’t say anything to prevent him from falling- can D be liable?
· No, he has not said anything or done anything that could be a voluntary act, and he cannot be held responsible for an omission to act b/c there is no duty to act.  
B. Omission 
· RULE:  Voluntary failure to act + (Ability to act) + Legal Duty to act = Voluntary Act 

· 5 categories 
· Statutory – statute imposes duty to care

· ^ie^ obligated to file tax returns, used to be obligated to register for the draft, there is a statutory list of mandatory reporters (like teachers) who must report child abuse, or suspicions of child abuse

· Close Relationship/Status relationship
· ^ie^ parent to child, husband to wife, ship’s master to crew and passengers

· Note case – case said the mother did not do enough when her daughter was being sexually abused by the step dad.  Mother = omission to act.   

· Contractual 
· ^ie^ a lifeguard cannot just take an hour lunch break and not watch the pool. 
· A babysitter, child-care providers 
· Assumption of care/rescue
· Voluntarily assumed care for another and secluded helpless person as to prevent others from rendering aid.  

· ^ie^ if at the beach and someone is drowning and everyone is concerned, and you say “Don’t worry everyone I will take care of this” – by virtue of your announcement you may have made it so that others don’t try to save the drowning person – now you have a duty 

· Creation of peril/Responsibility for harm to victim
· ^ie^ If get into a car accident with someone have to make sure victim gets care.  (Especially if the accident is your fault)
· If you caused the peril, you are obligated to assist
· A:  

	IS LEGAL DUTY TO ACT
	IS NOT LEGAL DUTY TO ACT 

	State v. Williams:  

Facts:  The parents did not take their baby to the hospital when he was clearly sick. 

A:  Clear omission to act.  Legal duty?  They had a legal duty b/c of the close relationship standard – parent to child.  
	Jones v. United States: 

Facts:  Family friend was taking care of baby, did not feed the baby.  Baby starves to death.  Looking at the categories

· There was no statutory obligation

· No close relationship – not mother to child, this was just a family friend

· Contractual relationship – was in dispute 

· Assumption of care – also in dispute 
· D did not create the peril 
A:  Jury could be hard on D – like come on the baby was there, you had food – feed the baby.  But the point is there needs to be a legal duty to act.  

	
	Vegas case – Good Samaritan Policy Reasons 

Facts:  Friend saw his friend rape girl in the bathroom and just left, he did nothing

· There was no legal obligation.  Why don’t we have one?
It’s not that we couldn’t come up with a rule, its that our society doesn’t want to – “We don’t have obligations to strangers, just family” – Conception of freedom

	
	The case where the mother was by law supposed to make her daughter go to school and she tried but her daughter wouldn’t go.  The prosecution tried to prosecutor her but she got off because she did not have the ability to make her daughter go, she tried, she couldn’t do it.  Wasn’t a voluntary omission to act.  


MENS REA

1. Rule:  MPC Section 2.02  
· Purposely

· Rule:  A person acts with purpose when it is his conscious object to achieve that result.   

· A:  

	IS PURPOSE/ (pros)
	IS NOT PURPOSE (defense)

	
	Is knowledge – sliding scale 

	Pills book- 
Facts:  Richard and mike – Richard “took a lethal weapon, directed it at a vital organ, and pulled the trigger, seeking to cause a fatal injury.”  His efforts to get off a second shot also tends to show a homicidal goal.
· 
	Pills book – 

Defense could argue however – that Richard only meant to scare his brother not kill him.  He is after all his brother.  

	Pills book – 

Facts:  Edgar on the plane the bomb.  She only means to kill Edgar, only wants to kill Edgar.  But others on the plane die but not Edgar – can we still get purpose to kill as to Edgar?  

· Her prior relationship with Edgar, she hated him, he was awful to her shows motive for purpose.

· Manner of killing - Her construction of the bomb, its detonation, and her celebration “speak powerfully to her homicidal object.”  


	


· Knowingly

· Rule:  a person knowingly causes a result when she is “practically certain” that the result will occur.  

· She need not desire the result as with purpose, she acts knowingly toward a result when she realizes that her action will cause the result.  

· A:  

	IS KNOWINGLY (pros)
	IS NOT KNOWINGLY (defense)

	
	Is Reckless – sliding scale 

	Pills book – 

Marina putting a bomb on plane to kill ex husband, Marina was practically certain that her bomb would cause the deaths of the other passengers. Any adult knows that setting off a powerful bomb in a plane that has left the ground is very likely to kill those aboard 
	Pills book – 

Defense might argue that she was only aware of a significant risk of death to others and therefore was only reckless.  


.   
· **note - Frequently talking about receiving stolen property when talk about knowingly.  Knowing that the property was stolen.  

· Recklessly

· Rule:  A person acts recklessly when she acts with awareness of a  substantial and unjustifiable risk that the result will occur.   

· Awareness – whether the accused was actually cognizant of the risks involved in his conduct.

· Substantial risk – the greater the potential harm, the more careful we expect people to be

· Unjustifiable – police officer and medical doctor we would say had an overriding justification.  

· A:  
	IS RECLKESS
	IS NOT RECKLESS

	
	Is negligence 

	The football coach example 
Awareness -   It’s not enough that the coach was presented with warnings, he must also have understood their importance.  If he received the warning letter, read it, understood it, and a previous kid died from heat stroke earlier in the season, we could likely say he had awareness.  
football training is unjustifiable 

Risk – ordering him to go play football after the apparent signs of the heat stroke was a substantial risk.
Unjustified -  football training is not a justification.  
	Football coach – 

A:  If the coach heard of dangers of heat stroke but disregarded them as referring to the doctors as dumb white coats that don’t know anything about kids and football, then we can’t say he acted recklessly b/c due to his belief that the docs were wrong about the danger, the coach never consciously disregarded a substantial risk of death to his player.  He didn’t think there was any risk.  


	
	Cunningham case – 
Facts:  pulls off the gas pipe

Awareness:  If he said I had no idea that pulling off this pipe would lead to a gas leak and put her in danger of asphyxiation, then he wasn’t aware, so no recklessness.  Jury needed to decide if he had foresight that this could happen and did it anyway – a conscious disregard.  Maybe Cunningham was stupid and had no idea that pulling off the gas pipe would cause a leak – then he would not have awareness. 


· Negligently

· Rule:  A person acts negligently when she should be aware of a substantial and unjustifiable risk that her conduct will cause the result.    

· The ordinary, law-abiding individual – would have acted more carefully in the same situation than did the defendant. 
· ***Note:  reasonableness is often also used to assess credibility of the D or witnesses.  
· A:  

	Football coach hypo:

	A:  We would judge the reasonableness of the Coach’s conduct with reference to that of other coaches. We expect a person who has taken on the responsibility of directing high school athletes to take more care for their physical safety, including awareness of heat stroke, than we would others.  


· Strict Liability 

· Rule:  Guilt is complete with proof that the person voluntarily committed the prohibited act.  No mens rea is required.  
· Notes - 
· Penalties for the act are relatively minor usually
· The prohibited activity provides inherent notice of potential wrongdoing to the actor, 

· Requiring proof of mens rea would be costly both in terms of litigation and deterrence
· Cannot argue mens rea – but voluntary act may be an argument  
· A:  
	Not a Voluntary Act so  (gets around SL)
	Voluntary Act and so (SL)

	Hypo in class - 

Facts:  16 year old out at 12:15am in her car, violates driving passed curfew law, which is strict liability law.

A:  She cant argue she didn’t know it was passed midnight. (mens rea) She could however argue that she wasn’t voluntarily driving, - when she heard the officer in response to a police command she drove and therefore was coerced and not voluntary.  
	Baker case -  
Facts:  He was charged with speeding, he said not voluntary act because his cruise control was on and broken.  
A:  Court didn’t buy it – they said he voluntarily put on the cruise control, he was an agent of the cruise control so it was a voluntary act.  


Mens Rea analysis:  4 step approach -   
1. Identify all possible mens rea terms in the criminal statute under which D is charged.  (malice, wanton, willful, intentional)
2. Define it, meaning, identify the usual meaning of each mens rea term. (purposely, knowingly, recklessly, negligently)
3. Determine:

i.  what element or elements of the statute each mens rea term applies to; AND

ii. How the mens rea term applies to each element (assuming that it does) 
4. Analyze the facts of the case to determine whether the prosecution can prove that the D acted with the required mens rea.  
*  When trying to figure out which element(s) to attach the mens rea to - ask self:    
· Issue:  Is this the best way to read the statute? Is this set of requirements what the legislature intended when the statute was enacted? 
· We have to imagine the kinds of cases that would be included and excluded if we interpreted the statute in this way….
· Does the way we did it help us distinguish between criminal and non-criminal conduct? 

· Note – Principle – mens rea terms should attach to the element or elements of the offense essential to wrongdoing. 
Strict Liability?

· Issue:  how can I tell if it is a strict liability statute or if the mens rea term is just missing?

· 3 factors affect this analysis:

· Traditional interpretations of similar crimes in the past

· The more the new offense looks like a traditional offense that requires mens rea, the more likely it is that a court will interpret the new offense as requiring mens rea.

· A court might be like “ummm, this statute looks like an updating of traditional theft offenses (maybe to keep up with technology) – theft offenses generally require mens rea, so Ill interpret this one to as well.”

· The severity of penalty; and 

· If the punishment is really sever and will attach a social stigma the more likely a court will put in mens rea.

· Inherent notice of risk provided by the prohibited conduct.  

· The prohibited conduct is so inherently dangerous and unusual, (like Freed case, registration for possession of hand grenades) that we don’t require proof of mens rea b/c they must realize that special rules must apply.  

· Dude you are carrying grenades – you must know that special rules apply.  
· IMPORTANT -  read the statute first!  Do the steps 1-3 before trying to apply to the facts.  

· Tendency of reading statutes to conform to our view of the particular defendant.  

· Carefully separate the different stages of analysis.  Determine the statute’s meaning or possibilities for meaning before going to the facts.  
	Darryl HYPO – Pills book:   The computer hacker

	The prosecutor may want to interpret ‘willful’ in the statute to go to only certain elements because there is strong public opinion by the FBI that they want Darryl prosecuted to the full extent of the law.  (Try not to decide what should happen and then interpret the statute; interpret statute first)  Here, willful should go to the element of (awareness) that what he was doing would disrupt National Security.  Darryl hacked into a government system and that was wrong, and probably deserves some criminal punishment, – but when interpret this statute correctly – the greatest wrongdoing is the threat to National Security – so we should extend the mens rea term to that element.  Also, traditionally that seems to be the intent of the legislature when this statute was drafted (to protect National Security)  


*  Cases regarding Mens Rea

· Cunningham case – the courts mens rea was wickedness.  Interpreted that to mean he needed awareness (we set it at reckless)
· Faulkner case – stealing rum sets fire to the ship.  He had the purpose to steal rum, but not to set the ship on fire.  Same mens rea at reckless. 
MISTAKE OF …..

· STEP 1 – look to the D’s particular claim of mistake to determine whether it is a mistake of law or mistake of fact claim.

· Everything is a mistake of fact except…… 

· When D claims a mistake that requires specialized legal knowledge; area most people don’t know.  (mistake of law) 

· STEP 2 – go to the statute to see if the mistake claim may go to a mens rea element of the offense (for both mistake of fact and law).  
· For mistake of law – if D has requisite mens rea then and only then go to step 3.

· STEP 3:  (only for mistake of law) Go to affirmative defense analysis.  
· If mistake of fact – do mistake of fact analysis (below)

· If mistake of law – do mistake of law analysis (below) 

· Note:  We need to be able to:   
· Make pro and con arguments whether claim will be permitted 
· Know the difference between mistake of Fact & mistake of Law
Mens Rea as to MISTAKE OF FACT  
Background

· In mistake of fact cases D’s normally admit that they voluntarily committed the acts prohibited by statute, but seek an excuse from liability because of an unusual understanding of the situation.  

· Mistake claims go to mens rea requirements 

MPC Approach 

· Defined:  mistake of fact involves a wide array of errors that a D may make in the assessment of a particular situation.  
· ***note – if the facts were the way D believed them to be, he would not be committing a crime.  

· Approach:   

· Step 1 - Does the D’s alleged mistake relate to an element of the offense as to which mens rea is required? 
· If yes….. 

· Step 2 - Does the evidence of the D’s mistake contradict that mens rea?

· *note – we are doing same analysis as with interpreting mens rea in statutes (section above) 

· Identify the mens rea requirement for the offense (P,K etc)

· Analyze the facts in light of those requirements.  

· A:  

	Example:  Pills book 

	Facts:  D cuts a power line after a storm, no power in there, he sells it to local recycling center, one end still dangling with bare wires, days later power co turns power on, end of line severely shocks a plumber 
How might defense counsel construct mens rea argument for D?

(1) Mens rea – recklessness, his mistake relates to substantial risk.  

(2) Does the evidence contradict that mens rea? – yes. because he was not aware of the risk, he thought that there was no risk because he had worked for the power company before and so he thought the power company would take precautions before restoring power.  He believed that his conduct did not endanger life; hence he did not act recklessly with respect to the plumber. No awareness of substantial risk. 


P, K, R

· Rule:  P, K, R = (the awareness mens reas) excuse for ‘any’ honest mistake (even if unreasonable)  

· ^ie^ If conviction requires P,K,R toward element X than if D is honestly mistaken about element  X cannot be convicted because proof of awareness of X fails.  

· A:  
	Has a mistake of fact case

	Amelia HYPO - knowingly selling stolen property

Facts:  Amelia is trying to sell a stolen bracelet to an undercover cop, she claims she doesn’t know its stolen, Amelia says to the cop “you wouldn’t believe me if I told you why the price is so low.”

Step 1 – mens rea = knowingly.  Does Amelia’s mistake relate to an element of the offense where mens rea is required?  Yes.  Knowing the property is stolen.  

Step 2 – does her mistake if we believe her contradict the mens rea?  Yes.  Because she did not know the bracelet was stolen.  We will excuse for any honest mistake – her mistake was she didn’t know it was stolen.    

	Cunningham – 
HYPO – what if Cunningham says that he read somewhere there was this automatic shut off valve? 

Step 1 – mens rea - awareness of a risk of asphyxiation, does his mistake relate to that mens rea?  Yes. He says he wasn’t aware of risk.

Step 2 – Does his mistake contradict mens rea?  -  he says he was not aware of the risk of asphyxiation because he thought the gas valve shuts off automatically.  His mistake contradicts the requisite mens rea of reckless which requires awareness – he does not have awareness.  

	Falkner – 

HYPO – Falkner says I didn’t know going down stairs with a lit match where there was alcohol everywhere could cause a fire.

Step 1 – mens rea = knowingly, relates?  Yes.  Not knowing a lit match could cause a fire in a ship – yah that relates to knowingly.

Step 2 – does his mistake contradict mens rea – him not knowing contradicts the mens rea of knowingly. 


· Note –  Credibility - there is the law, then there is how it works in real life.  We can’t talk about reasonableness here, because the mistake requirement is just honest belief; however, the jury may still consider the reasonableness of the D’s mistake in regards to her credibility, in whether or not they believe her mistake, meaning in assessing her honesty of belief.    

Negligence 

· Rule:  excuse for honest and ‘reasonable’ mistake 

· even if you didn’t know, a reasonable person would have known, therefore you SHOULD have known 
· ^ie^ If conviction requires negligence toward element X than an honest and reasonable mistake toward element X is needed. 
· A:   
	Pills book – Freak dancing 

	Facts:  Brad and Jen are freak dancing at the party, are drunk, they go upstairs – Brad is mistaken in his belief that Jen is consenting (Jen says she isn’t and Brad sexually assaulted her) Brad honestly believed (assuming we believe him) that Jen was cool with it.  
A:  Statute is negligence – D is guilty if he or she did not know of the vic’s nonconsent, but should have.  

Brad may be convicted even if he was unaware (mistaken) as to Jen’s consent - If a reasonable person in his situation would have been aware 

· Basically, Brad may not claim a mistake of fact as to Jen’s consent unless his mistake was honest AND reasonable.  

· Note – prosecution might contend that a reasonable person meaning a sober individual  - would likely have realized that Jen was not interested in engaging in sexual interaction with him in the bedroom.  


STRICT LIABILITY  
· Rule: excuse = no excuse b/c – D cannot claim excuse based on mistake no matter how reasonable or honest.
· ^ie^ Speeding 
· Poor old lady Ruth wants to claim mistake of her speed limit because she had a broken speedometer but she cant b/c statute is SL. 

SUMMING UP 

	Diff forms of mens rea that prosecution may be required to prove for conviction
	Equivalent Mistake Of Fact claims that will excuse conviction

	Purposely, Knowingly, Recklessly
	Excuse for ‘any’ honest mistake, even if unreasonable

	Negligence
	Excuse for honest and ‘reasonable’ mistake

	Strict Liability (Olsen and Prince) 
	No excuse for mistake 


STRICT LIABILITY (some more) 
How do I know if SL or mens rea? - ORGANIZE IT THIS WAY – 
*****Note – Pills expects me to recognize the available arguments.  Set up the question in 4-step mens rea exercise and make an argument based on the authorities we look at.

· 1.  Read the statute – is it strict liability?  Is there a mens rea?
· Possibilities of reading the statute – how far the mens rea goes.

· 2.  Category of offense
· Does it look like a public welfare case – child misconduct – where legislatures intended strict liability? 

· IS - public welfare cases – we want to protect children 
· the conduct itself is so dangerous we can hold those people to a particularly high standard of getting it right. (not being mistaken)

· Their mistake has 99% - they did some wrongdoing and it doesn’t have to be proven. 
· Likely SL

· Or does it look more like the Morisette basic stealing case.

· IS NOT – not public welfare 
· Likely to put in mens rea
· 3.  Inherent notice in prohibited conduct 

· Grenade v. Firearm – the more the conduct seems to be dangerous the more need to take special precautions.  They should know special regulations apply so we are likely to go with SL.  
· 4.  Cost/benefit analysis 

· Speeding = strict liability – just a serious fine, no ruined reputation, no serious prison time
· As opposed to Staples case (firearm) 10 yrs in prison 
· A:   

	IS - Where SL seems appropriate/Public welfare offenses
	IS NOT - Where SL seems inappropriate or unfair – ^ie^ basic stealing case  

	Regina v. Prince – 

Offense = unlawful taking of unmarried girl, under age of 16, out of possession & against will of her parent or guardian. 

Facts:  D says that he thought she was 18  
A:  Does not have a mistake case here.  Court did not put a mens rea term to under the age of 16.  
- He has the mens rea for 3 out of 4 elements, those were moral wrongs, and that led to a criminal offense so he is guilty of the crime.  We can find mens rea in a morally wrong act and then bump it up to a crime.  
	Morisette – 
Facts:  taking the gov shell casings and converting them.  Judge says looks like basic stealing offense which provides mens rea defense.  Stealing is usually knowing mens rea – how far knowing goes?  Knowing its gov property? Knowing its stealing? Knowing they are not abandoned? D thought they were abandoned.  

	Olsen – 

Facts:  Trailer girl, she is 14

A:  we want to protect children.  
	

	Garnet v. State – 
Facts:  special ed guy.  Sleeps with Erica who is 14, he thinks she is 16 her friends told him she was 16.  Erica got knocked up.  Garnett wants to stick mens rea before age requirement.  

A:  Court says no.  Courts don’t want to read into statutes – just execute them.  

Public policy - We need to protect children
	

	Freed case – 
Facts:  D has unregistered hand grenades, he knew they were grenades 

A:  strict liability as to them being unregisterd.  Why?  Because its bad – it puts public in danger, you need to get it right, you did some wrongdoing. Cost/benefit – we think its fair, we want to put him in jail because he could harm someone.  As a tradition we don’t protect grenade ownership.   
	Staples – 
Facts:  he had a semi-automatic, it got filed down to automatic which means it needed to be registered, it wasn’t registered, 

A:  we want to put the mens rea in because cost/benefit analysis – do we really want this guy in prison for 10 years?  Public policy – Americans love guns.  Not as dangerous as a grenade.   


(not mistake of fact) STATUTORY INTERPRETATION AND STRICT LIABILITY 
	Voluntary Act
	Omission to Act

	Cruise Control sticks – 

Facts:  D says not voluntary act for speeding, he was not controlling car, cruise control was.
A:  Court says he is liable because he voluntarily turned it on.  “He was an agent of the cruise control”

Not a necessary component – if choose to use these fancy features assuming the risk – as opposed to – standard essential devises like brakes.  
	Daughter wont go to school – 

Facts:  mother of 4 children, failure to ensure that her 13yr old daughter would attend school.
A:  court said strict liability and wouldn’t allow who to prove she had been doing her best.  

Issue:  did court in saying this also eliminate act requirement meaning we need to have a voluntary omission to act.  Statute gives us the duty – did she voluntarily not act?  (court wouldn’t let her prove that she didn’t) 

- The mother was not capable of acting in a way that the law wants her to.

- Public policy – do we want to punish these hard working mothers the same as a dead beat parent?


Strict liability as to over-deterrence

	Utilitarian 
	Retribution

	If any lateness is punishable than may less tardies but more absences – therefore we are not achieving the greater good for the greater number.  If punish for doing something that is out of your control, there is no deterrence b/c situations are out of your control.  Also, why do I want you to be on time – because I want you in class more.
	If you are reasonably late, traffic whatever and its out of your control, you are not late by choice but still being punished, then SL is unfair. 


MISTAKE OF LAW 

· Defined:  mistakes of law involve ignorance or misconceptions about what the law prohibits, and usually this law involves specialized legal knowledge beyond what most laypersons know.  

· STEP 1:  Difference between mistake of fact and mistake of law

· STEP 2:  Next look at statute:  Determine if the mens rea concerning lawfulness involves actual awareness (P,K, R) or negligence or if strict liability offense.

· If P,K,R go to - actual awareness analysis – honest belief
· If negligence – do negligence analysis – honest and reasonable belief
· If strict liability – go to affirmative defense analysis     

· STEP 3:  Only if D has requisite mens rea – go to affirmative defense.  (a small subset of mistake of law claims that constitute affirmative defenses.)
· Reasonable reliance on an Official Statement of law that is subsequently changed or deemed invalid.  

· When D’s ignorance of the criminal law is based on a previous, erroneous statement of law by a legally authoritative institution or official.

· The legislature passed statute, later deemed unconstitutional.

· attorney general or public official with special authority gives official statement of law, that is later overruled.   
· CANNOT cite the advice of police officer, or legal counsel  

· OR Inadequate publication of law.  
· STEP 1:  Is it mistake of fact or mistake of law? 

· A:  

	Mistake of Fact
	Mistake of Law 

	Facts:You thought you left your keys in your car, you go to a car that is blue, and a Honda and looks like yours, you smash the window with a rock, but turns out your keys aren’t in there because its not your car.  You were mistaken – you thought it was your car but it wasn’t.

A:  This is mistake of fact because the thing you were mistaken about was the ownership of the car – and the ownership of the car doesn’t require any specialized legal knowledge.  
	Facts:  you break into a car that you know doesn’t belong to you, but is full of goods that have been stolen from you.  You’ve done some legal research and you understand its okay to seize your legal property back.  But theres this little provision in vehicle code that vehicles can only be seized with a court order.

A:  So what was he mistaken about?  About the law – he thought it was okay for him to seize the property back, but it wasn’t okay for him to do so because of this provision.  “I thought it was okay for me to break in, I didn’t know I couldn’t get into the car”  

· was that some general law he should have known – some malum in se law? 

· No – it was a little specialized law – he needed specialized knowledge of this law.  So we may allow this defense.  


· Step 2: Look at statute:  Determine if the mens rea concerning lawfulness involves actual awareness (P,K, R) or negligence or if strict liability offense.

· Actual awareness – (P,K,R) concerning lawfulness 
· Honest belief 
· Specialized legal knowledge 
	Example:  Jake and the fixtures

Facts:  Jake installs hardwood floor into rental apartment.  LL sells the house, Jake gets mad and takes the flooring with him.  Jake gets arrested for “deliberately and criminally stealing the flooring”  - Jake is not aware of the law of fixtures – that once he installed the flooring it became part of the house and belonged to the LL.
A:  Jake honestly believed that they did not belong to the LL.  Defense will argue that knowingly should go to “property belonging to another”  Pros will argue knowingly should only go to taking of the property.  
Rationale:  Defense – “permitting Jake to make this claim will hardly open the floodgates to theft defendants conjuring up all sorts of excuses concerning the law of fixtures or other obscure parts of property law.”  Requires specialized legal knowledge (prop law) 
Jake was not aware that it was unlawful to take the flooring.  


· Negligence concerning lawfulness
· Honest and Reasonable belief 

· Specialized legal knowledge  
	Example:  Toxic shipping

Facts:  Works for Co that ships hazardous materials.  D violates a regulation.  He claims he was unaware of this law.  

A:  The law requires specialized legal knowledge.  The statute requires that anyone who knowingly ships toxic material without signing the provisions.  He did not know there was a law that required him to sign these provisions.  Pros argues, though you did not know there was this regulation you should have been aware of this regulation because you are in this trade of dealing with toxic material.  Defense is going to argue that the mens rea of knowingly should apply to the unlawfulness – and here, he did not know that it was unlawful to not sign the provisions.  
Rationale:  Pros – actual knowledge not required b/c if it were these regulations would never be enforced – when someone is dealing in a trade they should know the regulations so people aren’t harmed – especially when dealing in toxins.    


· Strict Liability 

· No excuse 

	Example:  Marrero 

Facts:  John is a corrections officer and wants to carry his gun with him everywhere.  So he searches laws about this and finds statute that says peace officers can do this – he thinks he is a peace officer.  He is arrested for having his gun with him at a night club.  Court says corrections officers are not peace officers - he is not allowed to have gun with him.

A:  Step 2 – identify mens rea as to lawfulness – The law makes it a crime to carry a gun.  Defense is going to argue that this shouldn’t be strict liability – that he had to know that he wasn’t a peace officer.  Pros will say this is strict liability, no excuse!  
Pills – “If the D is mistaken about an element of the offense that is strict liability – the law does not excuse.  For a D like this correctional officer the only possibility is to argue an affirmative defense.  The difficulty here is that there’s no indication that there was an official statement of law that was subsequently changed.”  


· Step 3 - Here is where we would do affirmative defense if possible 
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