Criminal Law HOMICIDE outline 

Intentional Killings 

I. PURPOSE TO KILL?
· Issue:  Is it the D’s conscious object to end the life of another 

· Rule:  conscious object to end the life of another, 

· may be inferred from the intentional use of a deadly weapon on a vital part of the body of another human being.  

· A:

	IS PURPOSE/Prosecution 
	IS NOT PURPOSE/Defense 

	Pills book- 

Facts:  Richard and mike are brothers, always despised each other, at a family holiday they are fighting, Richard pulls out gun from his waistband, points it at Mike’s head, and shoots his bro, (it barely misses) he tries to shoot again but is tackled. 

A:  Richard  “took a lethal weapon, directed it at a vital organ, and pulled the trigger, seeking to cause a fatal injury.”  His efforts to get off a second shot also tend to show a homicidal goal.  


	Pills book – 

The defense may argue that Richard fired because he only meant to scare Mike.  He is after all his brother.  

	Carroll case – 

Facts:  Husband and wife arguing for hours, wife falls asleep, husband takes gun from windowsill above the bed and shoots wife twice in the back of her head.  

A:  PK - By virtue of him picking up the gun, a deadly weapon and aiming at her head, a vital part of the body, and firing twice, it seems it was his conscious object to kill her. He used a deadly weapon in a deadly fashion.   “All of his actions seem designed to produce his wife’s death, and this makes psychological sense given the context of the dispute between them.”
	Colors hypo – 

Facts:  Melissa says ‘lets get out of here’ she closes her eyes and fires aimlessly into the crowd.  

A:  this does not show a purpose to kill because she does not really aim the deadly weapon at anyone, or any vital part of any body.  She is just recklessly firing without looking.  By closing her eyes it does not seem that it is her conscious object to kill, those who have a conscious object to kill generally keep their eyes open and aim carefully.  



	Guthrie case – 

Facts:  Vic was teasing Guthrie at work, Guthrie takes out a knife from his pocket and stabs vic in his neck and arm. 

A:  By virtue of Guthrie taking the knife, a deadly weapon, and stabbing the vic in the neck, a vital part of the body, and saying you shouldn’t have hit me in the nose, it seems that it was his conscious object to end the life of the vic.  
	 Guthrie case – 

Defense would argue it was not Guthrie’s conscious object to kill the vic.  Guthrie just snapped when the vic hit him in the nose with the towel and Guthrie just wanted to hurt the vic to show him that he was serious when he said leave me alone, but not kill him.  By Guthrie stabbing the vic in the arm the second time demonstrates that he did not have a conscious object to kill because if he wanted to kill him he would have stabbed him in the neck again or the chest, stabbing him in the arm just shows that he was trying to hurt the vic and get him to stop teasing, not kill him.

	Pills book – 

Tobias and the tire iron – “given the history between Tobias and Father, it may be that Tobias was so angry that he wished to kill Father and chose an efficient method to do so.  
	State v. Williams – 

Facts:  the parents don’t take their sick child to the doctor.

A:  they didn’t want their child to die, there are other explanations for their conduct. They were waiting for the swelling to go down, were afraid baby would be taken away from them.   


· If yes, Assuming we have PK next question is, did the D premeditate?
· If no PK, move to DHM or involuntary man 

II. Premeditation 1st degree 
· Issue:  Was the D’s decision to kill premeditated?

· Rule:  Meaning, there must be some evidence that the D calculated or reflected on his decision to kill.

· There are two common law approaches 
· Under Carroll Approach/ The Broad Approach  
· Rule:  Premed does not require a substantial time between decision and action. 
· Pk is the key - As long as PK is evident, appellate courts are not inclined to second-guess juries on premeditation. 

· Under Anderson Approach/The Strict Approach  
· Rule:  Courts require some indication of calculation or reflection independent of purpose to kill - Focusing on timing/planning, Relationship/motive and Manner of Killing.   
· A: 

· As to Timing  

· Rule:  the more time that elapsed between a decision to kill and the killing, the more that premeditation is indicated.

· As to planning 

· Rule:  planning is an activity virtually synonymous with premeditation.  
· A:  Planning provides strong evidence that the D weighed the consequences of the deed.  

· Includes – purchase of a weapon, scouting of a location for attack, preparations for cover-up and escape.   

	IS PLANNING showing reflection
	IS NOT PLANNING showing reflection

	
	Timing – road rage

The events leading to death occurred rapidly, and without any prior notice.

	Forrest – 

Facts:  He brings a gun to the hospital to kill his dad who was suffering from cancer.

A:  The D knew he couldn’t bring a gun to the hospital but he did, so had to plan some way of getting away with that.  He brought weapon with him, he didn’t just improvise when he got there.  It was not spontaneous, he coolly planned this.  

His planning in bringing the gun provides strong evidence that the D weighed the consequences of his decision to kill.
	Guthrie – 

Facts:  same as above 

A:  It wasn’t until the second snap of the towel that D killed vic, D didn’t reflect, didn’t calculate, was at work washing dishes, didn’t plan when he walked in to work that day that’s what he was going to do.  He improvised in grabbing a knife that was in his pocket (b/c they worked in a kitchen) It was a spontaneous killing, not coolly planned out.   



	Anderson – 

Facts:  stabbed his g/f’s daughter 60 times.  A:  Prosecution could argue - He was waiting until he was alone with her, nobody else home.  Maybe not necessarily lying in wait but he did wait till he was alone with her.  
	Anderson – 

Facts:  same

A:  Defense would argue - He used a weapon that was already at the house, he didn’t make arrangements to be alone with her, he didn’t seek her out, he didn’t buy and register a gun to use, if he really planned he would have disposed of her body.


· Manner of Killing 
· Rule:  How the offender kills may also speak to his reflection on his decision to kill
· Whether an execution style killing, or an explosion of violence where the D uses whatever weapons are available at the scene.

	IS Manner showing reflecting
	IS NOT Manner showing reflecting

	Pills book – 

The sniper’s single fatal shot to the head or heard indicates planning and therefore premeditation.  It is also indicative of coolness in execution. 

***Virtually execution style, highly efficient and again, cold-blooded.   
	Pills book – by contrast 

A fatal beating in which the assailant uses whatever weapons are available at the scene – a chair, shoes, fists, paintbrush – and attacks in a frenzy, suggests an impassioned, impulsive homicide, not one that has been previously reflected upon.  

*** Events leading to death occur rapidly, w/o any prior notice.  

	Forrest-  

A:  a single shot to the head, efficient and deadly, could see calculation in the manner that it happened. Its virtually execution style.


	Guthrie – 

A:  it was an explosion of violence, not calm, spontaneous, instantaneous, stabs him in the arm after stabs in the neck – who does that?  

	Anderson – 

A:  maybe 60 stab wounds he had time in there to reflect, was the first stab fatal or did he have time to calculate
	Anderson – 

A:  many stabs post mortem, just stabbing wildly, - not coolly.  Vic was found in house, naked lying in boxes, not good exit strategy.  Explosion of violence rather than predesigned desire to kill. 


· Relationship/Motive – 
· Rule:  analyzing the prior relationship between killer and victim provides potential insight into motive which in turn may tell us about homicidal reflection. 
	IS A REL./MOTIVE showing reflection
	IS NOT./MOTIVE showing reflection

	Pills book – 

Killing for money shows reflectiveness b/c it suggests a cold-blooded, well considered decision.  
	Pills book – by contrast

Killing to avenge an immediate insult to honor suggests a hot blooded, impulsive, poorly considered action, inconsistent with reflection.  

	Forrest – 

A:  The prior relationship shows an emotional attachment to dad.  He knew dad was terminally ill.  This provides insight into his motive – he didn’t want his dad to keep suffering, that why he shot him.  His motive (not wanting dad to suffer) tells us he likely reflected on his decision to kill.    

.  
	Guthrie – 

A:  He never teased him before, they were work friends, facts seem to show good relationship.  So this relationship doesn’t really provide insight into his motive.

D had an obsession with his nose, vic hitting his nose, his prior relationship with his nose may give us insight to his motive to kill the vic.  This motive though seems inconsistent with reflection, it seems more like a hot blooded, impulsive killing to avenge an immediate insult 

	
	Anderson – 

A:  no previous problems in their relationship, that could present insight into a  motive 

daughter of woman he lived with, seems more like an explosion of violence rather than a predesigned desire to kill.   

****Analogize – is your fact pattern like Anderson, going against coolness and calculation*****

	
	Pills book – road rage

Indicates a hot tempered, impulsive homicide rather than one that was carefully reflected before commission. 


· Conclusion:  because Premed is supposed to distinguish the very worst murders from other murders perhaps ……..  would have stronger argument.  

· If yes - the killing was premeditated, 1st degree murder.

· If no – perhaps 2nd degree murder (DHM, PK) or man 

III. PK W/O PREMEDITATION & W/O PROVOCATION 2nd Degree 
· Assuming PK - the prosecution could make an argument for 2nd degree murder – purpose to kill without premeditation and without provocation.

· These types of killings would be similar to the Carroll and Guthrie cases we discussed in class. 

· DHM is also 2nd Degree 
IV. PK + PROVOCATION (Voluntary Manslaughter)

· *** Note - Not a full defense, used to mitigate to manslaughter instead of 1st or 2nd degree murder. 
· RULE:  The D must have purpose to kill, be actually provoked, and reasonably provoked at that time.  
· Step 1 – Analyze PK
· Issue:  Is there purpose to kill?

· Rule:  Must be the D’s conscious object to end the life of another 

· A:

	IS PURPOSE 
	IS NOT PURPOSE 

	*  See PK above
	


· If yes PK - move on to provocation analysis 

· If no PK - provocation analysis stops 

· Step 2 – Analyze Actually provoked  
· Issue:  Was the D actually provoked?

· Rule:  The D must act in a moment of such strong emotion that it affected his ability to think clearly about his actions and their consequences. 

· Must show D’s passion was aroused.   
· A:  

· We look to see if 

· the provoking incident was the kind that would normally arouse strong emotion, AND 

· We understand when feelings run strong, we don’t think and not clearly.  Anybody would feel that way.  
· to the D’s words and actions to see if they show an individual under the influence of strong feeling.  AND

· the act of homicide itself may provide indication of strong feeling, depending on its manner and timing.  
	IS Actually Provoked
	IS NOT Actually Provoked

	In class bar hypo – 

Facts:  Vic insults D’s mama, D turns purple in the face, is clearly enraged.  

A:  We can see the D is actually provoked b/c he is turning purple in the face, is clearly enraged, anybody looking at him could tell that he is clearly very upset.  And his overreaction to the situation tends to show that he was actually provoked by the vics comments.  
	Colors hypo - Harold – 

Facts:  James’ dog dies, Harold says lets go kill the greens.

A:  Harold was not particularly attached to the dog, the fact that the greens killed the dog did not seem to upset Harold, seems calm, just using this as an excuse to kill the greens.  Not actually provoked by situation.



	Girouard – 

Facts:  his wife telling him all these terrible things, that he is bad in bed, reminds her of her dad etc. 

A:  Defense would argue - The way he acted is the way in which anyone in that situation would act, anybody would be that upset.  We think he is actually impassioned because he was insulted by his wife whom he loved very much and hearing the extremely hurtful things she was saying was actually extremely upsetting for him.  
	


· If yes, move to reasonably provoked

· If no, provocation analysis stops 

· Step 3 – Analyze Reasonably Provoked
· Issue:  Was the D reasonably provoked?

· Rule:  A reasonable person is in such a state that they would be sorely tempted to kill at that time.  There are 2 common law approaches
· Categorical Approach

· Maher approach
· Sub Issue 1:  Does the provocation fit into a category?  Categorical Approach
· Rule:  The provocation must fit into one of the following categories in order for the jury to hear an instruction on provocation.
· “Words are never enough” [maybe if in combination with physical wrongs, but do not suffice on their own, no matter how egregious.]

· A: 

· Extreme assault or battery upon the D

· Mutual combat

· D’s illegal arrest (not so much anymore)

· Injury or serious abuse of a close relative of the D

· Adultery (only if D witnesses the adultery)
· The most important instances of legal prov. Involve either serious physical assault or sexual wrong done to D or a loved one – violence or violation.  

	IS Reasonably Prov. (Cate)
	IS NOT Reasonably Prov. (Cate)

	Ri’s hypo-

A man drags a woman into an ally and rapes her.  He is leaving, back turned and no more threat posed to the woman.  As he exists the ally, the woman picks up a rock and throws it at the D’s head – technically not self defense b/c she is no longer in imminent threat – but she could argue provocation under categorical approach – the assault would count as extreme assault or battery.  (sexual wrong) 
	In class bar hypo – 

A:  the D was clearly upset by the vics words and insults about his mother, however, words do not constitute provocation under the categorical approach.

	
	Girouard – 

A:  Words are not provocation.

	Pills book – 
In the bar, vic hits D over the head with a whisky bottle.  Defense will argue that vic’s assault w/ the whiskey bottle, smashing it over Bill’s head, constitutes a serious physical attack.  

(Note – Pills language – “Pros may argue that this sort of bottle breaking over the head is a minor physical blow, unworthy of prov) Most likely this argument would not be sufficient to keep the issue from the jury.”)
	Maher – 

Facts:  hears about wife’s adultery.  Goes into the saloon and shoots the guy (hits his ear)

A:  For adultery one must actually witness the affair, cannot just hear about it from a third party. 

	Pills book – son molested – 

Tai is a b-ball player.  Mom learns that coach is molesting him.  Mom confronts coach, he offers her hush money.  

A:  This case should fall under the category of a serious wrong to a loved one.  
	The pros might argue that there was not sufficient evidence for a reasonable person to believe that molestation occurred.  And that Carol’s emotional reaction was due more to her personal history than to a reasonable assessment of the facts.  


· If yes, D’s actions fit into a category - jury gets to hear instruction on provocation.  - Then move on to Maher analysis.

· If no - jury does not hear instruction but still move on to Maher analysis. 

· Sub Issue 2:  Was the D reasonably provoked under the Maher/Discretionary approach?

· Issue:  Assuming the D was actually provoked, was he reasonably so?
· Rule:  A reasonable person is in such a state that they would be sorely tempted to kill at that time.  

· (Note – words may be sufficient as legal provocation)

· Not acting from reason but from passion.  

· General rule:  reason, at the time of the act, should be disturbed by passion to an extent that a reasonable man would be that upset in that situation and respond in that way. 
· No cooling off period – “before a reasonable time has elapsed for the blood to cool and reason to resume its habitual control.” 

· The worse the provocation, the longer the cooling off period will be, and vice versa.  

· Many jdx permit D’s to argue that words or actions that occurred well after the initial provocation may “rekindle” the D’s reasonable passions.  

· A:   

	IS Reasonably Prov. (Defense)
	IS NOT Reasonably Prov. (Pros)

	Colors hypo James – 

Facts:  The greens killed his dog.  

A:  The dog was his best friend, very attached to the dog, defense could argue a reasonable person would be sorely tempted to kill in that situation because of his close attachment to the animal.  Defense would argue that he was reasonably provoked at that time.  After the greens stopped to get beer and change the tire (for 30mins) James was still reasonably provoked at the time of the shooting.  Doesn’t it take anybody a whole lot longer than 30mins to get over the death of a beloved pet?  


	Colors hypo James – 

Facts:  same 

A:  Prosecution could argue that 30 mins had passed, he should have gotten a hold of himself, it’s just a dog.  A reasonable person would have not been acting from passion – but from reason after 30 mins of learning of the death of their dog.  

-  Don’t we expect people to get a hold of themselves, be responsible? 



	Barry – 

Facts:  he is waiting in the apt for 20 hours, bruiting, long-smoldering time.

A:  defense will argue this just serves to aggravate rather than cool D’s agitation, so he was reasonably provoked at that time.  
	Barry – 

Facts:  same

A:  prosecution will say, we expect people to get a hold of themselves and be responsible, bruiting for 20 hours is unreasonable.  

	Pills book – bar hypo
Cooling off period – the provoking incident was significant and the retaliation occurred within the hour, without any break in sequence – neither party ever left the location – suggesting that a reasonable person probably would not have cooled off during this interval.  


	Colors hypo Melissa – 

Facts:  Melissa is actually upset by the news of James dog being killed also.

A:  Here, Melissa after the 30mins says “its just a dog lets get out of here.”  Clearly she has cooled down.  There is no good reason for what she did.


· Conclusion!  The Point!!! – whatever the Defense and Pros argue – the analytic point is that the jury will have both the first and final word on provocation in a Maher/Discretionary jdx. 

· If yes -  provocation is satisfied, can mitigate to manslaughter 
· Policy – reasonableness is about averageness.  Juries are more equipped to decide then judges who are certainly of a different class.

· If no - provocation is not satisfied, cannot mitigate 

MPC APPROACH TO PROVOCATION 210.3- EED

· Rule:  (1)  acting under influence of extreme emotional disturbance (EED); (2)  for which there is reasonable explanation or excuse; (3) (the reasonableness of such explanation or excuse shall be determined) from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be 
· Distinctions from common law – 

· The emotion involved is less restrictive – can be rage, grief, jealously or any other strong feelings

· Does not require a provoking event; a person may become EED b/c of psychological processes internal to himself, not prompted by the vic’s conduct.  

· There’s no timing requirement – no “cooling off period”

· BUT – D’s EED must still be reasonably explained or excused.

· Triers of fact interpret based on their own norms prob. 

· Issue 1:  Did the D act under influence EED?

· Rule:  D must have acted under the influence of a strong emotion. 
· What matters is that the emotion be strong enough (extreme) to disturb the individual’s normal decision process.

· We look for indications 

· In appearance, speech, conduct and surrounding events that the D experienced great emotion at the time of the homicide.  
· Note – this is easily established – don’t waste time trying to analyze this too much!.  

· ^ie^ there are clear indicators in both behavior and psychologist’s account that D suffered from an EED.  
· A:

	IS EED
	IS NOT EED

	Cassassa case – 
He broke into the apt below hers and listened to her when she was w/ other men, he laid naked in her bed, carried a knife around w/ him, he brought her a bunch of alcohol as a gift, when she refused it, he stabbed and killed her.  His behavior seems to demonstrate EED.
	

	Pills book – Ann Hypo

She smothered her baby – PPD

Ann does seem to have been extremely emotionally disturbed. Postpartum depression describes a sever form of emotional disturbance. 
	

	Pills book – Martin hypo 

He shoots his teacher

His behavior (sitting in his room, going for days without talking to anyone) and the psychologists account are indicators that he suffered from EED.  
	


· If yes, move to Issue 2 reasonableness.
· If no, MPC provocation analysis stops here 

· Issue 2:  Reasonableness?

· Step 1:  Is the EED reasonable taking the viewpoint of a person in the D’s situation under the circumstances as he believes them to be.”  (subjective view)  Defense 
· Step 2:  Then ask, whether the D’s emotional state was reasonably explained or excused.  (objective view) – Prosecution 
· These two steps lead us to questions about individualization 
· A:  
· Start first with defense – consider things from D’s perspective, individualization, all these things common law doesn’t allow 

· Then Pros response – yah but its still got to be reasonable 
	IS reasonable from D’s perspective (defense) 
	IS NOT reasonable from Objective (Pros)

	Cassassa – 

It was reasonable from his perspective.  For Cassassa Victoria was his whole world.  His world came crashing down when she rejected him, it was like the worse thing that could happen to him.  
	Cassassa case – 

The court found that D’s emotional reaction at the time of the crime was so peculiar to him that it could not be considered reasonable so as to reduce the conviction to manslaughter.   Pros would argue, come on get a life – he is not experiencing anything close to reasonable.  

	Pills book – Ann hypo 

Her experience of postpartum depression, her sadness and despair seem reasonably explained.  The psychiatrist’s findings could be taken as a reasonable explanation for this disturbance.  Defense would use this testimony
	Pills book – Ann hypo 

Pros will argue whether anyone with postpartum depression could be described as “reasonably” disturbed.  P will argue moral fault rather than illness.  The ordinary mother may become sad or angry for little reason, but not to the extent that she would be passionately inclined to kill her baby.  Her emotional reaction was unreasonable.  

	Pills book – Martin hypo 

Martin had a personality disorder.  .  Defense will say Martin’s emotional state should be compared to that of an ordinary teenager in his situation, not that of an ordinary adult.  Youth have strong emotions
	Pills book – Martin hypo 

Pros will say there is nothing reasonable about emotions stemming from a major personality disorder.  No reasonable person would understand the teacher’s comment as threatening.  


· If yes, provocation mitigates murder conviction

· If no, provocation is not found – no mitigation 

DEPRAVED HEART MURDER – look to MPC mens rea of recklessness 
(2nd degree murder) 
· Rule:  Recklessness + Extreme Indifference 

· A D may be convicted of DHM when it is shown that D acted with recklessness and extreme indifference to the value of human life. 

· 1.  First analyze recklessness, (where most of the action is) then 2. analyze extreme indifference. 

· Issue 1:  Is there recklessness?

· Rule:  degree of risk, lack of unjustified risk, and awareness of the risk 

· A:  

Steps

· Issue 1a:  Degree of risk 

· Rule:  D’s actions must pose a significant risk to the life of another. The possibility of death is one of the factors in determining this…but not the only one.
· A:  

· We look to a probability assessment, but not purely statistical.  

	IS High degree of risk (pros) 
	IS NOT high degree of risk (defense)

	Pills HYPO 1 – 

Facts:  Big guy hits little guy with bat.    

A:  A big burley man took a baseball bat, and swung it with all his might at a much smaller man in his chest. Pros will say degree of risk is outrageously dangerous.  Imminent risk of death.   


	Pills HYPO 1 – 

Facts:  same

A:  How often will a hit with a steel pipe/bat to the chest cause a heart attack?  This is not a high level of risk.  It is very unusual that hitting someone in the chest is going to cause them to die of a heart attack. – this rarely happens.  


	Pills book HYPO 2 – 

Facts:  he is in the woods, hears rustling and shoots, kills his friend who was peeing

A:  clearly very dangerous to shoot a military weapon at an unknown target while voluntarily intoxicated, w/o taking any precautions to make sure it wasn’t human.  
	Pills book HYPO 2 – 

Facts:  same facts

Defense will not dispute 

	Protopappas:

Facts:  A dentist – ignores the vic’s doc warning, gives her anesthetic cocktail, when she stopped breathing he tried to resuscitate. 

A:  He made her an anesthetics cocktail, wasn’t present for part of the procedure, didn’t have oxygen mask necessary.  


	


· If yes – move to justified 

· If no – done 

· Issue 1b:  Justified
· Rule:  Some dangerous conduct may be excused if it is necessary to a greater social purpose 
· ^ie^ a doctor’s life saving attempt or a police/military action needed to safeguard the public.  
·  A person is more likely to be found reckless if he engages in dangerous conduct as part of other criminality, or for entirely selfish and trivial reasons.  

· Why did person take this risk?
· He was trying to save someone’s life – well that’s justified.
· He was driving fast and being stupid – that’s pretty bad, likely unjustified  

· He wanted to see if he could fire the gun 6 times before the gun went off – that’s really, really bad.  Very likely found reckless.  
· A:  

	IS NOT Justified (prosecution) 
	IS Justified (defense)

	Baseball bat hypo – 

This blow was not in the service of any larger social good, nor was it in any way self defense.   


	Baseball bat hypo – 

Defense will argue D was provoked by vic’s insulting words.  (not enough for provocation, but may be relevant to justification factor) - This is not justification, per se, but it might diminish D’s recklessness in the eyes of the jury.

	Pills book HYPO 2 – 

Facts:  he is in the woods, hears rustling and shoots, kills his friend
A:  no greater good.  Not a military or police operation but recreational activity. 


	Pills book HYPO 2 – 

Facts:  same facts

Defense will not dispute 

	Protoppapas – 

no justification for the way he is doing these procedures, was it really necessary to do these procedures under general anesthesia.
	


· If yes, it is justified – then not reckless, done
· If no, not justified – move to actual awareness

· Issue 1c:  Actual awareness
· A D could admit that he had actual awareness, but short of that admission, we are looking to show that the 
· Rule:  D must have been aware of a substantial risk. 
· GOOD language: 
· These facts would lead any person with concern for others to recognize that death or serious bodily harm was being threatened…therefore, D was actually aware.
· These facts put the D on notice concerning the risk involved.  
	IS Awareness  
	IS NOT Awareness 

	Baseball bat hypo – 

He was fully aware of the weapon that he had chosen, aware of the size and age of his victim, and must have been aware of his own strength, and therefore we may infer that he was aware of a deadly risk of his conduct.  
	Baseball bat hypo – 

Like most individuals D was not aware that a blow to the chest could cause a heart attack.  Thought the worst injuries might be some bruising or broken ribs.  He therefore lacked awareness – was not reckless.    

	Pills book HYPO 2 – 

Facts:  he is in the woods, hears rustling and shoots, kills his friend who was peeing.  

 A:  knowing there were at least 2 other people in the general vicinity he must have been aware of the risk.  
	Pills book HYPO 2 – 

Facts:  same facts.  

He just woke up, had no idea his friends were out there, thought he was firing at an animal.  Defense may also argue he was drunk.  (but intoxication cannot negate mens rea with reckless as statute requirement – we will have to assess him as sober) ( 

	Protoppapas 

Her doctor told Prot. She was not to have anesthesia b/c that would be death for sure.  He must have been aware of the substantial risks.    


	Protopappas  - 
Defense may argue that he was aware of risk but not aware of that level of risk.  His priorities were money.

The other argument is – well he should have been aware- see bad attention priorities analysis.  Gross negligence 


	Colors hypo Melissa – 

The manner of shooting w/o looking, she knows there are people around, she knows she has a loaded gun, she is actually aware that by closing her eyes and firing a gun there is a risk to other people (what goes up must come down) 


	

	Fleming – 

Facts:  drunk driving on the wrong side of the road, darting in and out of traffic. 

A:  he must have been aware 
	

	People v. Arzon –

A:  Set fire to the couch, was aware that FDNY would have to respond – aware of a substantial and unjustified risk.  


	


· If yes to all 3, then reckless – move to extreme indifference 

· If no – move to negligence analysis (should have been aware) 
· Issue 2:  Extreme Indifference?
· Recklessness alone is not sufficient to prove DHM, must also show that D acted with extreme indifference to the value of human life

· Rule:  conscious disregard for life, assessed objectively.
· This is a qualitative marker to distinguish between murder and manslaughter. When looking at the elements of extreme indifference, (same as reckless) - ask Did D demonstrate the kind of callousness and cruelty characteristic of murder? The higher the risk, the more like murder it seems.

· A:   

· Degree of risk – imminently dangerous and present – a grave risk of death (as opposed to manslaughter – “substantial risk of death”

· Relative Degree of Risk usually “equal” to relative awareness

· High degree of risk = high degree of awareness 

· Justification and Awareness

· The lower the justification and the more awareness, the more likely is a finding of indifference.  
· Demonstrations of cruelty by the D and innocence of vic 

· The more “bad” the vic. Behaves, the less cruel the D’s conduct.  Vic innocent = D more cruel.  

	Examples:

	Bat Hypo 

A:  

1.) .The risk of death from hitting in the chest with a bat may be significant but probably is not imminent.  Rarely does death ensue from this.  This assessment may change had D hit the vic in the head with the bat much more imminent. 

2.  more likely to believe he was aware with a head blow then a body blow.  Higher degree of risk, higher relative awareness. Therefore, it is less certain a jury would find awareness.  D saying my actions were relatively less dangerous than they could have been.  Lower degree of risk = lower relative awareness.

3.  Vic was making provocative insults, less indicative of a general callousness toward the value of human life, more a spontaneous expression of anger.  This action does not show the extreme callousness and cruelty characteristic of murder.


	Hunting Hypo 

A:  Victim identity’s role in assessment of indifference 
Here the vic was also drinking and engaging in wrongful conduct.  But what if the vic was a young boy out walking his dog.  The same reckless conduct by D appears in a different light.  May find indifference more likely.   


· If yes – we have DHM

· If no – lesser included offense of reckless murder 

· Omission to act 

· Rule:  A d must have a duty to act and omission to act, that was reckless, and demonstrated indifference to the value of life which caused the vic’s death.  
· There was Duty to Act + Failure to act.  

· That the omission was reckless and demonstrated indifference to the value of human life, 

· AND that it caused the vics’ death 

· A:  

· Still have to do the whole reckless analysis and then the indifference analysis 

· Point is – it can be done with omissions as well.  + need – caused the vic’s death.  
	IS OMMISSION TO ACT
	

	Protopappas:

Failure to attend to patient after surgery – he observed her irregular breathing and did nothing, He failed to call medics or begin CPR immediately.  

Duty:  Voluntarily assumption of the care of another.  Maybe contractual obligation, either way he was the doctor, and he put her under, = duty to act.

Reckless + Indifference:  see above. 

we can assess recklessness before, during and after surgery 

Caused the vics death:   If he would have acted as he had the duty to do, death likely would not have been the result.
	


FYI: lesser included offenses of DHM……  Manslaughter based on: 


Simple recklessness – aka – Reckless manslaughter


Gross negligence – aka – Involuntary manslaughter  
· If no extreme indifference – then could drop down to Reckless manslaughter.

· No reasonableness standard – just actual awareness 

· Juries may use reasonableness toward D’s credibility.  

INVOLUNTARY MANSLAUGHTER/SIMPLE NEGLIGENT HOMICIDE 

· Rule:  A disregard of a significant and unjustifiable risk of which a reasonable person would have been aware.

· Difference between depraved heart and involuntary man  

· Should have been aware; as opposed to must have been.  

· Involuntary manslaughters are less likely to involve brutal attacks than are depraved heart cases and somewhat more likely to involve lawful activities that are undertaken in a dangerous manner or involve parent care for children.  

· a gross deviation from the standard of care for a reasonable person.
· A:   
	IS Negligence 

	Pills book Tennis HYPO – 

Facts:  Maurice father of Tennis champ spikes the water bottles with sleeping pills for the opposing teammates, 

1.  Degree of danger is sufficient – requires only a significant risk as opposed to an imminent one (as with DHM) 
2.  Unjustified 

3.  Awareness – lots of people take the pills and nothing happens, he didn’t know these pills were more dangerous for the young, dehydrated and stressed

4.  Should have been aware – his actions represent a gross deviation, drugging a person without their knowledge seems to be a gross deviation.  Reasonable people don’t drug people. 




Omission to act 

	Example:

	State v. Williams 

Facts - 17th month old baby dies, they thought it was a toothache turns out it was worse, baby died of pneumonia.  

Failed parental duty 

Timing:  have to prove the parents failed to act during specific time period where if they did get the baby to a doctor baby would have survived.  (goes to recklessness too)

Would a reasonable person have recognized this baby needed medical care?  Yes could smell the gangrene.  


Bad Attention Priorities 

· Sub Issue:  What if D claims not aware of the risk, or the level of risk (as in protopappas) no subjective awareness.    

· Rule:  Notice of Warning facts + Bad attention priorities – (leads to) Moral Indifference.  

· There are times when our failures to perceive may be attributed to bad attention priorities.  

· Failures to perceive critical info may reflect morally responsible choices.  

· When failures to perceive involve deadly and unjustified risks to others, these constitute wrongful choices which can justify criminal conviction.  

· According to Pills ( 
Individualization Problems 

· As always with reasonable person standard discuss individualization. 
· (Policy discussion as to why individualization may be more fair to the D [pro] 
· and how too much individualization will obstruct the administration of justice within the system [con])

FELONY MURDER 

· Rule:  (1) A person who commits a felony and (2) in doing so causes death should be convicted of felony murder. 

· The D need not have acted with any MR as to the vic’s death
· Step 1:  Is the felony a qualifying felony?
· Meaning, Does the felony charged qualify as a lawful basis for felony murder?  
· Rule:  2 step process (we only really do the first step) 
· Initial eligibility AND 
· Satisfy the merger rule 

· Initial Eligibility – rules for determining initial eligibility fall into three categories:  
· Enumerated 

· Inherently dangerous by definition
· Inherently dangerous as committed.  
· Issue1:  Did the D commit (one of these types of) charged felonies?

· If yes……

· Issue2:  Was death caused by the commission of the felony?  
· Issue 1a:  has this person committed an Enumerated felony?

· Rule:  a felony that is listed by name in the state felony murder statute that will support first degree murder.  
· Statute says this is one of the felonies that counts for felony murder  

· Usually:  robbery, rape, burglary, kidnapping, arson (and attempts at any of these offenses.   

· If yes –  the felony will support felony murder as long as it is not disqualified by the merger rule. – Move to was death caused by the commission of the felony?
· If no – go to inherently dangerous 

· Attempts and Felony Murder

· Attempts at designated felonies that cause death will support felony murder in all jdx that recognize the doctrine.  

· A D who commits an attempted robbery which causes death will be guilty of felony murder.

· There is NO “attempted felony murder” offense.  Where a D in the commission of a felony comes close to killing another, but does not.  No death has been caused.  
· [And attempts need purpose to result] (PK) 

· Issue 1b:  Is the felony Inherently dangerous by definition?

· Rule:  The definition of the felony (in the statute) must, by definition, specify acts that necessarily endanger human life.   
· This approach significantly limits the number of qualifying felonies. Do not look to the facts of the case, instead look only to the statute for specific language involving danger to humans.

· A: 

· Analysis here begins not with the facts of the case, but w/ the definition of the felony.

	IS Inher. Dangerous by definition 
	IS NOT ID by definition 

	Same – 

If the statute had instead said – “knowingly represented herself to be, and acted as, a licensed physician, w/o having a license to practice medicine and that leads to actually endangering a human life.”  (or that leads to death) Then, the statute by its definition defines the felony as being inherently dangerous.  
	Pills book – 

Miriam took a basic health course and started giving medical advice to those in her neighborhood and prescription drugs.  She gives med to child, he is allergic and dies.  

She is charged with practicing medicine w/o a license - 

Statute “knowingly represented herself to be, and acted as, a licensed physician, w/o having a license to practice medicine.”

	
	A:  Don’t look to facts first – look at statute. 

The statute centers on unlicensed practice and has no requirement of actually endangering human life.  This is NOT a felony, which, by its definition, requires acts of inherent danger to human life.  

	
	Philips case:

Grand theft – not inherently dangerous to human life 

Note:  this eliminated felony murder in this case – but that doesn’t eliminate the possibilities for other murders – reckless man, DHM


· Many criminal statutes describe a number of different ways of committing an offense; some of these may be inherently dangerous and others may not be.

· Appellate courts handle this differently.  
· “whoever willfully engages in unlicensed or unauthorized medical practices which create great risk of GBH, or serious physical illness, mental illness, or death.”
	NEED ALL ELEMENTS 
	ONE ELEMENT IS ENOUGH

	Some jurisdictions – require all elements in the statute to be inherently dangerous.  Dangerousness is NOT met because some ways of committing the offense are not inherently dangerous.

· serious physical illness

· mental illness 
are the 2 elements which are not inherently dangerous to human life   

These jurisdictions put the inherent dangerous standard to every element of the statute.

When there are elements in the statute that are not inherently dangerous (even one) then the felony is NOT considered inherently dangerous.
	One is enough.  Some jurisdictions will look at the statute and say – One inherently dangerous to human life element = inherently dangerous statute by definition.  

A court would just take that one element that goes to inherently dangerous and say that the entire statute is therefore an inherently dangerous statute.  

Here, we have the element of death.  

	Guy charged with false imprisonment, is holding guy hostage with a gun, hostage moves the gun goes off and kills a bystander.  Statute 

“false imprisonment effected by violence, menace, fraud, or deceit.”

Because fraud or deceit do not involve conduct that is life endangering, viewing the offense as a whole – this is not an offense inherently dangerous to human life by definition.  
	


· If yes, inherently dangerous by definition  – the felony will support felony murder as long as it is not disqualified by the merger rule. - Go to was death caused by the commission of the felony?
· If no – see if inherently dangerous as committed  

· Issue 1c:  Is the felony Inherently dangerous as committed?
· Rule:  It is ID as committed when it has been determined that this particular D committed the felony in a way that posed a significant threat to human life.  
· This approach combines the assessment of the statute defining the felony (law) and the facts of the case.
· The court initially looks at the statutory definition for requirements of dangerousness but the key issue is the facts.  
· A:  

· We must look at the situation at the time of the felony’s commission to determine whether the D’s acts, assessed at that point, created a significant risk of death.  

	IS ID AS COMMITTED 
	IS NOT ID AS COMMITTED

	Pills book – 

A felon’s illegal possession of a firearm where used to enforce a drug deal, leading to a fatal shootout. 

Posed a significant risk, it’s likely other individuals had guns, if altercations broke out he would use a gun.   
	Pills book - 

By contrast, where the cleaning of a firearm, death results from the gun’s accidental discharge.  

Cleaning a gun not significant threat to human life, because not a dangerous environment.  



	Pills book hypo - Miriam –
Even though as we saw above the statute by itself does not require a danger to human life in all instances.  We might find that Miriam’s misrepresentation and lack of medical licensing created dangers that caused the child’s death.  And that there would likely be sufficient evidence for a jury to determine that as committed by Miriam, this felony was especially dangerous to life and therefore would support a felony murder verdict.  
	


· If yes, Inherently dangerous as committed – the felony will support felony murder as long as it is not disqualified by the merger rule. - Go to was death caused by the commission of the felony.
· If no – no felony; therefore, no felony murder.



· (Merger rule—not on exam—keep in mind that the qualifying felony can’t be too similar to homicide…) 
· Meaning the offense is essentially about violence – offense is entirely violence-focused 
· ^ie^ assault with a deadly weapon, child abuse, drive by shootings.   
· Issue 2:  Was death caused by the commission of this felony?
· Assuming that the D committed a qualifying felony, we must determine whether the felony caused the victim’s death.
· In most cases this is non-controversial (proximate cause) but can vary if there are problems involving 
· timing of the fatal events, 

· the identity of the victim OR 
· if the identity of the killer/shooter is someone other than the D.  
· Issue 2a:  Is the chronologic relationship between the felony and the death one that would allow a charge of Felony Murder? 

· Rule:  The death has to occur not before the commission of the felony, in other words death occurs within the felony time frame.    
· A:  
	IS satisfied timing
	IS NOT satisfied timing

	D begins by robbing vic, vic has a heart attack and later dies.  This is within the timing because the death occurred within the process (not before) of the commission of the felony.  It is OK that the vic actually dies later…because the cause of death was during the commission of a felony.
	D shoots vic, then takes wallet, homicide followed by larceny.  Pros must prove beyond a reasonable doubt that the qualify felony was committed or was in the process before death.  

	Note – an escape from the crime scene is included within the commission of a felony.  Getaway included w/in time frame.  
	


· If yes, timing is satisfied – possibly move to identity of shooter and vic 

· If no, timing is not satisfied – then felony did not cause the death

· Issue 2b:  Did a legally innocent person actually do the shooting and killing?  

· Examples:  

· Where a co-felon is fatally shot by an innocent party – a person using lawful force (most common) 
· Where an innocent person is killed by another innocent, though in response to the felony.  

· If yes – do these 3 approaches 

· 3 approaches – triggered by a “legally innocent” person being the one who actually shot and killed.  

· Proximate cause

· Agency Approach

· Provocative Act Doctrine 

· (1) Proximate cause – 

· Rule:  Felony murder liability may be imposed for any death which is the foreseeable result of the commission of a qualifying felony.

· When the felony that D took part of appears to have been the actual and probable cause of death.

· (Most problem cases arising under this rule involve the deaths of co-felons, sometimes at the hand of police officers responding to the crime scene)
· A:  

	Is foresseable (prosecution) 
	Is not foresseable (defense)

	Eddie and Antwone robbing convenient store - 

Its not highly unlikely or unusual that robbing a convenient store can lead to deadly response by innocent persons.  Conduct that is likely to cause death.  It was a scenario that has occurred many times.
Causation is likely proven.  
	Same – 

But the defense is going to say – Is it foreseeable that Eddie would walk in already armed with this fantasy of being a wannabe cop and start a shoot out?  


· If yes foreseeable – we have felony murder under prox cause jdx– move to agency approach.

· If no – we don’t have felony murder under prox cause jdx -  move to agency approach. 

· (2) Agency Approach – 

· Intro:  Note - Central concept to this approach is that the felony murder doctrine provides additional punishment for the particularly dangerous acts of felons and should have no application to the lawful acts of other persons, whose conduct is not within the control of offenders. 
· Rule:  For a killing to be felony murder, it must be committed by a felon in furtherance of the criminal scheme.  

· A:  

	Is in furtherance of felony
	Is not in furtherance of felony

	Under this approach – 

Had Jesse (felon) killed Eddie (innocent party)– he would have been killing an innocent person in furtherance of his felony (maybe b/c he didn’t want Eddie to be a witness, or he was trying to escape)  
	Antwone and Eddie – 
In this approach, Antwone not responsible.  The killing was committed by a legally innocent party (not a felon), and was committed to stop a crime and NOT in furtherance of one. 


· If yes – then we have felony murder.  

· If no – go to provocative act doctrine.  

· (3) Provocative Act Doctrine 

· Intro:  This is a hybrid doctrine that combines the depraved heart murder mens rea (reckless) with felony murder.

· **Often applied when the D is the first shooter, but can be applied in other situations
· Issue 1:  Mens rea:  
· Rule:  A felon must have acted with awareness of a substantial risk that his conduct would lead to fatal violence, including use of responsive deadly force by vics.

· Although this doctrine requires actual awareness of a substantial risk, in practice analysis tends to be largely objective…fact finders usually want to find that the D’s were actually aware.
· Issue 2:  Especially dangerous:  

· Rule: If during commission of the qualifying felony, D acts in an especially dangerous and threatening way, inspiring a violent response from threatened persons, then the felon may be held responsible for any deaths caused by that response.  
· A:  

· Did the D act with the requisite mens rea of awareness of a substantial risk (that his conduct would lead to fatal violence)?
	IS AWARENESS 
	IS NOT AWARENESS 

	Pills book – 
Facts:  Joey and tuna break into warehouse to steal money, they are armed, the guards they are going to rob are armed.  Joey shoots just above their heads.  A guard kills Tuna.

A:  (this is almost certainly he had awareness)

Joey fired the first shot, an act very likely to produce responsive violence from any threatened person who had the means to respond. Therefore, we may say that Joey acted w/ awareness of a high risk that his conduct would produce a deadly response, meeting the requirements of mens rea.  
	

	Taylor case – 

Talking madly so as to impress upon the vics that something really bad was going to happen.  If you are doing that – you must be aware of substantial risk of person firing back.  
	


· Did the felon act in an especially dangerous way – (inspiring a violent response from those threatened)  

	IS especially dangerous (pros) 
	IS NOT especially dangerous (defense)

	During the robbery of the liquor store, Don is specifying how he is going to kill the innocent person in graphic detail.  

The pros would argue that the way in which Don committed this armed robbery was particularly frightening and therefore likely to provoke a violent response.  

 By his words, manner and gestures – (he put the gun to the mans face, swearing, being agitated) made Don appear that he was on the edge of using fatal violence himself, which makes it likely to inspire a violent response from innocent parties.  
	The defense will argue - this is just a standard robbery with a gun and some threats – but was not especially dangerous and threatening.   Don’s threats are not unusual.  Don did not fire the first shot, and his mannerisms, tone of voice and gestures are not meaningfully distinguishable from those of a basic armed robbery.  The defense would say therefore that this does not fall under the requirements of a provocative act.  

	Taylor case – 

Court said due to the D’s words and the way they were acting this was satisfied under provocative act
	Dissent – 

(I agreed with them) this is not an armed robbery plus.  This is not an additional especially dangerous thing like firing a gun first.  


· If yes, D acted with awareness and in an especially dangerous way then = felony murder

· If no, no felony murder. 
· Under provocative act doctrine. 
· Note – there is great factual overlap with felony murder and DHM, felons are often acting reckless and with and indifferent toward the value of another’s life.  So if cant get felony murder – (1st degree) try DHM (2nd degree) 

CAUSATION 

· To be guilty of murder or manslaughter, a defendant must have caused the victim’s death.  

· Rule – An individual is criminally liable if his conduct was a sufficiently direct cause of the death, and the ultimate harm is something which should have been foreseen as being reasonably related to his acts.

· Sufficiently direct cause of death, and foresseable.  
EASY CASES 

· Death occurred in exactly the way that the defendant originally intended, anticipated, or culpably risked. 

· There are no causal surprises and therefore no real causation issues.  

	EASY CASES
	DIFFICULT CASES 

	Pills book – 

Casey sent a bomb to the CEO through the mail.  CEO opens the package, bomb goes off and kills the CEO.  Just as Casey intended, no causal surprises.

.   
	Pills book – 

Facts:  This time - Casey sends the bomb to CEO through the mail, This time CEO only suffers a wound to the arm that causes major bleeding, (bleeding could be stopped by basic first aid) but CEO sees blood and panics, hits head on a doorway and collapsed, security guard doesn’t hear his moaning, an hour later security guard finds CEO, calls 911 but dispatcher sends ambulance to wrong building, its too late for the CEO he dies – they say if he got to the hospital 10mins sooner he would have survived.  

A:  Could probably still find Causation for murder b/c…… 

****The post-explosion contributions to death are neither so bizarre nor so independent of the original wrong that they should relieve Casey of responsibility for the fatal consequences of his conduct.  

Defense may argue however, that the other people are more culpable and there actions should cut off the causal chain.  

	Carroll case – 

D shoots wife in the back of the head.  D caused the result (death) she died in just the way that D intended.  It was foresseable she would die by him shooting her in the head with a gun.


	

	Protopappas – Victims died as a result of his lack of good care.  He was the cause of their deaths.
	


· If we have an easy case, causation is easy – yes, done with causation analysis

· If we have a difficult causation case do this analysis……

BASIC ELEMENTS OF CAUSATION:  FACTUAL & PROXIMATE CAUSE
· STEP 1 = Factual or ‘BUT FOR’ cause 

· Issue:  ‘But for’ the D’s action, would the victim have died when she did?

· Rule:  the Defendant’s action must be an indispensable/critical link in the chain of events resulting in the death
	EASY BUT FOR CAUSE
	DIFFICULT BUT FOR CAUSE

	Pills book – 

The hypo with Casey the bomber – in both hypos (the easy case and the difficult case) the CEO would not have died ‘but for’ Casey’s bomb.  Casey’s bomb-related actions were critical links in the chain of events. 
	Where there are at least 2 equal and simultaneous contributors to the vics death.  

Simultaneous assailants w/ a variety of deadly weapons, each of whom acts with the required mens rea and directly hastens the vic’s death, but neither of whom is necessarily the ‘but for’ cause of death.  

Simultaneous equally sufficient causes exception aka the substantial factor test

The question is whether each D made a significant contribution to death, and if so, factual cause is met.  


***Note – only focusing on the D’s ‘but for’ relationship – “it does not matter if others also made ‘but for’ contributions to death.” (they are however relevant to determine proximate cause)  

· ^ie^ So in our Casey difficult case hypo – the contribution of the CEO panicking, the security guard’s late response, the dispatcher sending ambulance to wrong location are not relevant to ‘but for factual cause.’  (but are relevant to proximate cause) see later ( 

	EXAMPLES OF ‘BUT FOR’

	Acosta – but for his reckless driving on the ground, the helicopters wouldn’t have been up in the air involved in the chase, and have collided, and the pilots died 

	Arzon – but for the D setting fire to the couch, the firefighter would not have responded, and died.  

	People v. Stewart – but for the D stabbing vic in the stomach, he wouldn’t have been in hospital and had the unrelated hernia operation and died (note – this does not satisfy prox cause, you just can make a but for argument - is all I am trying to show) 

	Kibbe – but for the D’s mugging the vic and leaving him by the side of the road, he wouldn’t have gotten hit by the truck

	Commonwealth v. Root – two guys street racing, but for the D drag racing with the vic the vic wouldn’t have tried to pass the D by going into the lane of oncoming traffic and colliding head on with a truck and died.  

	These are all critical links in the causal chain 


· If yes, move to proximate cause

· If no, no causation 

· STEP 2  -  PROXIMATE CAUSE 

· Issue:  Is there a close enough relationship between the defendant’s act, mens rea, and result to make the defendant criminally responsible for the result.

· Was the result reasonably foresseable given the D’s action?

· Rule:  the result must occur in a way that is reasonably foreseeable given the defendant’s action.  

· A:  Application of proximate cause

· Frame the issue in rival ways - Prosecutor will be broad; Defense will include as many details as possible.

· Argue by example!  We want to talk about proximate cause by analogizing to other cases. 

· Sub issue 1a:  Predictability 
· not too accidental or remote, statistical probability

· Sub issue 1b:  normative assessment 

· We make a comparative assessment of blameworthiness – who should be blamed for the death that occurred. 

For predictability and normative assessment think about “cutting off the chain” 

· STEP 1 -  framing the causal issue 

	Prosecution (will be broad)
	Defense (will add lots of details)

	Pills book, campfire case – 

Is it foreseeable that setting an open campfire in the wilderness, despite explicit warnings and a prohibition on such fires, at a time when the fire danger is very high, would lead to a wildfire that could endanger others in the forest, leading to desperate efforts to escape in which persons take deadly risks and are killed? 
	Pills book, campfire case – 

Is it foreseeable that defendant’s setting of an illegal but carefully monitored campfire, which was then apparently extinguished, would by virtue of sudden winds the next day after the campers left, give rise to a small fire, that due to park understaffing would become a general conflagration and that this blaze would cause a hunter to panic and drive his vehicle recklessly, w/o a seat belt, and lose control and be thrown from the vehicle, strike his head against a tree and be killed?  

	Acosta – 

Is it foreseeable that the Ds reckless driving while trying to evade the cops, would include police helicopters in the air joining the pursuit, due to this emergency situation that the D has created and while in pursuit of the D there could be some collision of police responders?  
	Acosta – 

Is it foreseeable that a car chase on the ground would lead to many helicopters in the air, and two highly well trained police helicopters would switch maneuvers, and a pilot would make several regulation errors causing a collision?  


Analysis –  (make sure to) analogize to cases 

· compare fact patterns and holdings

· how do the decision makers reach judgments of proximate cause?

· SEE summary of cases and holdings     

Analysis  – predictability 
· Issue:  Is it a close enough relationship, foreseeable, or not too accidental or remote? 

· All proximate cause rules consider the predictability of the result given the D’s conduct.
· Rule:  we judge the D’s conduct and subsequent events to the extent which these events were likely or unlikely to occur.  

· not too accidental or remote, statistical probability

· What is usual and unusual, the extent to which these events were likely or unlikely to cause the result given these conditions

· (don’t forget about the causal chain) ( 

	Prosecution/ IS predictable 

(Broad, none of it is too remote or unlikely)
	Defense/Is NOT predictable  

(emphasizing the many contributors who cut off the causal change)

Unusual, highly extraordinary 

	Campfire hypo – 

Campfires were banned b/c of the likelihood that they would start dangerous wildfires.  The fact that the fire appeared to be out but then was reignited by the winds is not unexpected, rather, these are likely the sort of risks that motivated the decision to ban open campfires.  Nor is it unusual that there would be others present in the wilderness, or that someone threatened by a raging fire would react in a dangerous or reckless way to try to escape the fire.  None of this is unlikely.  
	Campfire – 

Will emphasize the time lapse between the campfire and fatal accident,, emphasize the many contributors post campfire – long lapse in the chain so that this will make the entire chain of events look unpredictable.  Is it likely that an apparently extinguished campfire will cause a hunter to kill himself by driving dangerously?    (no)

	Acosta – 

Pros will argue it wasn’t that unusual that there would be a chase and police helicopters pursuing, and under the stress of it all and the risk of it all that someone would get hurt.   
	Acosta – 

Defense will say the pilots are so well trained, their training is for situations like this.  D did nothing unusual to cause the accident, this is a normal police chase, they happen all the time without police helicopters crashing.  Here, it’s the pilots’ fault.  D didn’t cause it.  The pilots cut off the causal chain, are an intervening factor. 



	So we can analogize ………
	

	People v. Brady –

D started fire, spread to meth lab. Helicopter responders crashed and died.  Court held that it is predictable, it is likely that setting a fire would require helicopter responders – given the location of the fire – an effort to control it was bound to require a number of aircraft flying at low altitude.  
	Stewart – 

He was stabbed but he died from an unrelated hernia operation.  Court held that this was highly extraordinary, unlikely and unforesseable.  The Hospital as an intervening factor cuts off the causal chain.  It was possible that the patient in all likelihood would have survived (even though D stabbed him) had it not been for the hernia operation.   

	Kibbe case – mugged vic left in freezing cold temp but doesn’t die of freezing, gets hit by a truck.  Court held the ultimate harm is something which should have been foreseen as being reasonably related to the acts of the accused.  It is likely that by leaving a person on the side of the road intoxicated he could die.  It’s not so unusual or accidental or remote that if you leave him out and helpless death could come to him.  


	

	Acosta – 

Court held given the emotional dynamics of any police pursuit, it is probable the one of the pursuers, in the heat of the chase, may act negligent or recklessly to catch the D.  Court said this was reasonably foresseable.  Court also said although this had never happened before that doesn’t take away from the innate probabilities involved.  
	


· ***Note – when discussing predictability understand that decision-makers view natural forces as somewhat more predictable than human contributions

· A:  Examples:

	May NOT break causal chain 
	May break causal chain 

	Campfire – the sudden winds would likely be judged predictable and so would not break the causal chain that began with the campfire.
	Campfire - The drivers panicked driving would probably be more likely to break the causal chain. 



	Medical attention – ordinary medical malpractice – civil negligence does not break causal chain.  Standard feature of life and thus predictable.  
	Medical attention - But gross negligence may.  More sever, and unusual.   


Analysis - normative assessment 

· Who is really blameworthy?

· (don’t forget causal chain)   Generally:

· Cuts off - When the vic or other contributors are also engaged in wrongdoing, normative sympathies tend to favor breaking the causal chain.  

· Does not cut off - When D’s misconduct leads to the death of a public servant, even if the connection between the D’s original wrong and the public servant’s death is not especially close, decision-makers tend to find prox cause

· The moral fault of D combined with the importance of the vic’s efforts will convince many that D should be held responsible.  

· A:  Examples:

	NA cuts chain 
	NA doesn’t cut chain

	If a depressed person talks about suicide and the defendant provides a loaded gun and says “Go ahead I think you should do it” and the victim does.  

A:  Although it is highly predictable, proximate cause is almost never found b/c the suicide’s (vic) act makes him the most responsible person for the death.  – Looks like suicide, not a murder.  
	

	Campfire – 

If the deceased was instead drunk at the time and hunting out of a season, or a party in starting the fire with the D, then might cut of chain and not find D responsible because the vics are more responsible 
	Campfire – 

what if the guy who was driving recklessly in the car was not the one killed, instead a park ranger was killed by the fire when he heroically responded to the fire and led efforts to put it out.  Decision makers are likely to blame the D and hold her responsible for endangering a park ranger.  

	Acosta –
	

	Root (Drag racing guys) – 

Facts:  Vic swerves into lane and collides with truck head on 

A:  we might say the vic was more at fault for choosing to race and choosing to swerve into the other lane.  More like a suicide than a homicide.  
	Atencio – (Russian roulette) - we think it is so much worse than drag racing, the relative badness.  Contrary to Root 

	State v. Perez – 

Facts:  D is stabbed and treated for stabbing, then he resumes his cocaine habit, the drug raised his blood pressure and caused him to bleed internally and die. A:  Vic’s act of taking cocaine constitutes an intervening cause, vic is biggest contributor to own demise. We say it was his choice, he is more responsible – cuts chain from D.   


	Lane case – 

Facts:  D punched a drunk who then died from brain swelling (D by virtue of drinking was susceptible to head injuries).  A:  ‘take vics as you find them’ this is not an intervening cause.  

(the substance abuse occurred before attack) contrary to Perez where he took cocaine after the attack

	Princess Di – 

A:  paparazzi not responsible b/c vic’s tried to evade when didn’t have to, they made that choice, driver was drunk, they were more responsible than the paparazzi, cuts off the chain. 


	

	The gum chewing case – underlying activity is lawful, so going to break causal chain.  
	Fire in a nightclub- owning a nightclub we don’t hold it as high as owning a chewing gum factory 


TRANSFERRED INTENT

· Rule:  Transfer the defendant’s mens rea from intended vic to actual victim.  

· A:  generally used for bad aim cases 

	Bad Aim 
	

	A person has the PK and premeditation to kill Celebrity, he is in the crowd signing autographs, D aims at Celebrity and fires but ends up hitting Tonya a teen standing near by.  Although D did not mean to kill Tonya we can take the mens rea PK +Prem from intended vic and transfer it to actual vic.  
	


· MPC 

· Doesn’t differ at all

· If yes causation – check affirmative defenses, if no affirmative defenses = guilt

· If no causation - go to attempt 

· Like Dlugash case – we didn’t know who caused the death, couldn’t prove causation – so prosecution went to attempt.  

ATTEMPT  

RESULT OFFENSES – the Mens Rea

· Purpose goes to the result.  Purpose to Kill, Purpose to assault, purpose to…… (result offense)

· It is required in the statute – will say “with intent to cause physical harm to person or property”

· Not psychological harm, not possible harm, - has to be actual physical harm.  

· Rule:  Purpose  (as to that result) + any other mens rea that may be required for the offense

· Don’t forget likelihood of death 

· Cannot have any homicides that are based on something other than PK. 

· PK + premed

· PK w/o premed and w/o prov

· PK w/ prov

· Purpose to kill for attempt mens rea 
	PURPOSE TO KILL
	NOT PURPOSE TO KILL

	Raines – 

shooting a gun at a driver’s head seems like PK, its the only explanation for Ds conduct.  
	Smallwood case – 

no purpose to kill, purpose to have sex yes but no purpose to kill.  Seems there are other explanations for his conduct other than PK.  


· Likelihood of death 
· Natural and probable, likely, close in time and immediacy
	LIKELY
	NOT SO LIKELY

	Raines case – 

shot the truck driver in the face at close range more likely to cause death and immediately.  If you shoot a gun at someone’s head it is likely to cause death.  It’s a high probability that a shot to the head with a gun is going to cause death – its Natural and probable.  Close in time and immediacy.   
	Smallwood case – 

Way more ifs, if she gets HIV, if it becomes aids, if she dies the likelihood of death is not as immediate or likely as Raines.  Here, you have to actually contract the HIV, that needs to lead to aids, and that  needs to be what causes her death, not immediate, not probable, not as likely.   Not so close in time and immediacy.


· ***Note – Why do we require purpose to kill for attempt?

· As soon as say attempt, it seems goal oriented – tried to, had purpose to, intended to … do something.  How can you say someone attempted to do something recklessly?

· When you are reckless or negligent you are being risky but not attempting to do anything. 

· Knowing it’s a high probability that death will ensue, but need purpose

CONDUCT OFFENSE – mens rea 

· Purpose just goes to basic action of D

· Statute does not require physical harm.  

· Rule:  purpose to conduct + mens rea for underlying [or completed] offense (whatever else mens rea we have)

· A:  

	Examples:  IS ATTEMPT AT A CONDUCT OFFENSE 

	Possession of marijuana hypo – 

Facts:  Guy at baggage claim, watches the suitcase go around and around, about to grab it but then sees the cops.  To prove attempt:

Attempt mens rea = D had the purpose to possess or control the suitcase

Underlying mens rea = D must know he is taking possession of a controlled substance.  The D can’t say that I though it was coke, or heroin or whatever, it being marijuana is strict liability.  Whether he knew it was actually marijuana and not some other drug doesn’t matter – SL for type of substance.  

	Possession of illegal firearm hypo – 

Facts:  D has an unlicensed firearm.

Attempt mens rea = purpose to possess the firearm

Underlying mens rea = knowingly possessing a firearm.  The fact that it is unlicensed  = strict liability.  D can’t say oh I didn’t know it was unlicensed.  Too bad -  b/c strict liability.  

	Driving negligently hypo – 

Facts:  D was about to drive down a hill with a toxic load and his brakes were bad.

Attempted mens rea = purpose to drive, 

underlying mens rea = negligence, he should have known that the brakes were bad and he was carrying a toxic load down a hill and that’s bad.  


· ***Note – RAPE is a conduct offense – because the statute does not specify “with intent to cause physical injury.”  This is a good thing – because for rape cases there could either not be physical harm (just psychological) or it could be hard to prove.  Because the statute doesn’t require physical harm to another it is a conduct offense.

THE ACT REQUIREMENT for Attempt
*******  It’s not just the rule on paper, it’s the rule interpreted.

· Rule 1 = Last Step Rule 

· Pills doesn’t use too extreme 

· Rule 2 = Equivocality 

· The notion is that with respect to the act requirement, we need more concrete evidence of dangerousness and culpability than can be provided by mere words – “Actions speak louder than words”

· Our rule – “In order to pass the equivocality test the D’s conduct must be more concretely evident of dangerousness and culpability than mere words con provide.” 

· If we were watching D’s actions like a silent movie would it look like he was committing a crime? 

· Proof of D’s physical conduct rather than proof based on words

· Black rapist case  

· Only nonverbal conduct may satisfy the act requirement 

· Courts sometimes use this kind of analysis to aid in deciding whether D’s act was dangerously close to success, or represents a substantial step.  (This is the key)
· ***Note - If looks like wrongdoing = unequivocal, if looks like it was accident or not wrongful then = equivocal.  Unequivocal leads to attempt

· Only look at concrete conduct – passing the note is the conduct – seeing the words is not concrete conduct.  

· A:  

	Satisfies Equivocality Test
	Does not Satisfy Equivocality Test

	Jackson case – 

Facts:  Vanessa is arrested and squeals about the plan.  They come in and out of the bank, they changed license plates, Sat outside of the bank for 30 mins.  Items in car – shotguns, masks, handcuffs.  

A:   Their conduct of driving around the bank, going in and out of bank, sitting outside the bank, taking off license plates, it looks unequivocally like bank robbery.  
	Rizzo – 

Facts:  D and 3 companions intend to rob payroll messenger, driving around, can’t find him.  Rizzo jumps out of car, runs into the building, guys not there.  2 had a gun.  A:  It may look strange these guys driving around, but their conduct of merely driving from building to building even while armed is not concrete evidence of dangerousness and culpability.  Without words, and just looking at the conduct alone, we can not deem this evidence unequivocal concerning bank robbery.      

	Harper case – 

Facts:  withdraws money but doesn’t take it, ATM breaks down and calls for repair man, D waits for them to respond so that when technicians come to repair it  he could rob them. He has surgical gloves, 2 hand guns, and a stun gun. 

A:  he swipes ATM card, doesn’t take money, he is waiting in the bushes, has these weapons.  His conduct is concretely evident of dangerousness and culpability, looking at conduct alone, without words, it looks unequivocally like a set up/scheme to rob someone.  Evidence may be deemed unequivocal of criminal conduct.  
	Duke case

Facts:  talking on the computer in chat rooms with ‘minor’, they set up the meet, and he does flash his lights.  

A:  its just people at a computer, meeting, and one guy flashing lights, this conduct would probably be deemed equivocal.   

Pills says this is difficult – b/c we have the document of what happened – but when we look w/o words, it just looks like two people at the computer.  

	
	Joyce case – 

Facts:  Joyce flies to meet undercover officers to do a drug exchange.  Joyce says show me the cocaine, Joyce says he can handle the cocaine, the officer went to get the cocaine, Joyce immediately returned the package saying he could see the cocaine, Joyce returns cocaine twice to have cop open the package – cop says show me money first and then Ill open package. Joyce leaves.  

A:   All we see is one guy on the phone with another, then flies, then they meet, then they play hot potato with some package.  Then Joyce gets arrested.  Looking at the conduct alone and not words looks equivocal.  Does not look unequivocally like a drug deal, no way.  

	
	Smallwood – 

Facts:  was HIV positive, knew that, raped women.  Charged with attempted murder.  

A:  Just look like a guy having sex, or rape – doesn’t look like he is trying to kill anyone.  


· Remember this test used only to aid in the analysis of Dangerous Proximity and Substantial Step 

· Rule 3 = Dangerous Proximity Test = common Law 

· Rule: A D commits a sufficient act for attempt liability if his or her conduct is judged “dangerously close to success.” 

· Requires acts close in time and place to the last act 

· Emphasizes objective dangerousness; emphasizes what is left to be done. 

· The more unfinished business between what the D did and what the completed offense would require, the less likely that a sufficient act was committed.  – how much is left?

· The more nervous we are the more likely a sufficient act has been proven for attempt.

· Are we getting really nervous that this person is getting close to committing a crime?  

· Have they gone passed the point of repentance? 

· Repentance - Look at this by analogizing to other cases, closer to Rizzo not as close etc.

· (make due with what you have)

· Note***  IS NOT (rule) - sometimes preparation is not enough generally because there are circumstances outside the Ds control which either might or do block successful completion of the crime.

	IS Dangerous Proximity
	IS NOT DP (preparation not enough)

	Pills book hypo – 

D enters a bank wearing a heavy winter coat and ski cap.  He looks around (as if looking for surveillance cameras) pulls the mask down over his face, reaches in his pocket and takes two steps toward the bank teller – the security guard tackles him.  DP likely satisfied “in moving toward the teller with a gun in his pocket and his face covered by a mask, D is acting like a bank robber and not at all like a law-abiding citizen.” Also, we are likely to be nervous that he is about to commit a robbery.  Also, if we used the equivocality test – this looks unequivocally like a bank robbery.  
	Pills book hypo – 

Defense may say – that the D was still physically too far from the teller & with no verbal or written demand its not clear D is about to commit robbery.  Pills says these arguments prob wont work though.  This hypo was likely DP.  

Same hypo – diff fact – 

D does not pull cap over his face.  Now doesn’t seem so much DP, even though timing, geography, possibly even the danger is the same when change that single most powerful indicator of his robbery intentions, DP harder to prove.  

	Pills book hypo 2 – 

the boyfriend and g/f arguing in car, circling the bank, FBI agent steps in when g/f is walking in parking lot, find a demand note, gun, plastic bags.  Pros will argue their conduct is consistent with casing activity, the demand note etc indicate their plan was a bank robbery, when g/f got out of car it is likely they were only minutes from committing bank robbery.  They had done most of what was necessary to set up the robbery.  All they needed to do (what was left) was walk into the bank and hand over the demand notice.   
	Pills book hypo 2 – 

Defense will argue the Ds were so far in time and place from the actual site of a robbery, b/f still in car, g/f simply in commercial parking lot, not clear move toward the bank – let alone entering the bank, they were no where near the point of we are so nervous of them as bank robbers, arrest occurred during place of repentance.  

	 
	Rizzo – 

Facts:  same as above  

A:  The Ds cannot even find the payroll guy, they haven’t even located him, one cannot rob a person without locating them, can’t burglarize a building if haven’t located the building.  They are not dangerously close, you are not getting nervous looking at them, and way far from point of repentence. 

	
	Harper case – 

Facts:  ATM case

A:  given that there could be a lot of time before repair man comes, the D could be waiting all night – there are circumstances outside the Ds control that could prohibit him from completing the crime 

	
	Duke case – 

Facts:  same as above

A:  we are not getting really nervous, they are far from having sex – still need to go to the hotel or wherever – there’s much more time for repentance, similar to Rizzo – there is a lot of time for the point of repentance – in Rizzo they haven’t even found the guy yet, here the two people haven’t even seen each other yet.  

	
	Jackson case – 

A:  still have a lot to do, kind of like Rizzo and second hypo where we are not really nervous, as opposed to first hypo where he had ski mask and we are getting really nervous, same with repentance like Rizzo and Jackson – still have lots of time to repentant 


· Rule 4 = Substantial Step strongly corroborative of the actors purpose = MPC

· Rule:  The D must have committed a substantial step in a course of criminal conduct, strongly corroborative of the firmness of the actor’s criminal purpose.
· Key points - Commitment, lawful or unlawful explanation, movement toward the bank.
· Emphasizes proof of mens rea; emphasizes evidence of D’s criminal intent

· Emphasis on what has already been done to commit a crime. Jackson case 

· Corroborative – to support with evidence, to make more certain 

	IS Substantial Step/ Prosecution
	IS NOT SS/Defense

	******Pills book same hypo ski mask robber – 

The D’s apparent casing activity, combined w/ moving towards a teller w/ a mask, while armed w/ a gun, all suggest a substantial step towards bank robbery – the mask and gun especially being corroborative of a purpose to rob the teller. 
	Same hypo no mask – 

While he has still done a great deal toward bank robbery, conduct is not strongly corroborative of criminal purpose

	Pills book same hypos g/f & b/f – 

Here pros has better argument.  Considering all the couple did toward the bank robbery – circling the bank, drafting a bank note, assembling a gun and garbage bags, they made a very substantial step towards bank robbery.  
	Same hypo – 

defense would prob say same thing as under DP & especially argue that there was no firmness of criminal intent here – the accused were at most wannabe, in their fantasies only, Bonnie and Clydes. 

	Pills book hypo kids n internet – 

From pros Ralph has done a great deal of activity toward sexual activity w/ a minor – talking everyday over the internet, detail about the sex he wanted to have with her, setting up a meeting place, getting a hotel room, condoms, lub, vibrator, & porn 
	Same hypo – defense – 

Ds conduct was morally reprehensible, but he never crossed the line into criminal conduct. Internet is just talk, important thing is D didn’t flash his headlights big difference between talk and action.  Ds conduct does not demonstrate the clarity or firmness of criminal purpose.  The condoms, lub, vibrators and porn could serve a lawful purpose.  

	Rizzo – 

They have weapons, drove around, they have done a lot, there is really nothing left to do.  
	Rizzo – 

Its one thing to run around playing robbers but to actually rob someone is a whole nether lever.  No firm purpose.

	Jackson – 

they have guns, masks looks like they have taken all the substantial steps need to –  all that stuff could not serve a lawful purpose.  
	Joyce – 

no critical moment of commitment, did not show the money

	
	US v. Still – 

guy in blonde wig.  Court said no sub step was just sitting in car – directional movement toward bank was important, and here there was none.


· Defense for all 3 rules - but over cautious in criminal enterprise, we don’t know if the conditions would ever be right for them to commit the crime.  (Defense for any of them)

ABANDONMENT 

· Rule:  (recognized in some jdx) a person may do more than is required for attempt liability and yet avoid conviction by proof that he or she subsequently abandoned the criminal scheme.  

· 2 approaches:

· Common law/Dangerous Proximity – No Abandonment Approach

· MPC voluntary abandonment approach 

· Dangerous Proximity – 

· Rule:  Once the accused has gone beyond “mere preparations” and reached the point of “dangerous proximity to success,” no subsequent change of heart will have any legal effect.  

· The original crime cannot be erased by subsequent acts of repentance.

· A no-abandonment rule usually pairs with a fairly late act requirement.  
· We gave you so much time to repent already – it’s too late now.  Late act requirement – no abandonment.  
· MPC voluntary abandonment approach (affirmative defense)

· “renunciation of criminal purpose” 
· Rule:  A defendant may avoid liability for attempt even after committing a “substantial step,” if the D then voluntarily abandons or prevents the commission of the planned crime.

· Key = voluntary withdraw.

· Circumstances must manifest “a complete and voluntary renunciation of his criminal purpose.”  Must show he experienced a true change of heart.  

· Does not count if deterred by law enforcement or by the difficulty of its accomplishment at that time and place or decide to postpone, or if probability of detection deters. 

· Is voluntary – true change of heart – “a complete and renunciation of his criminal prupose.” 

· Is not voluntary – if motivated by circumstances not present or apparent at the beginning of the D’s course of conduct, which increased the probability of detection, or make the accomplishment more difficult.     

· A:  


	IS NOT VOLUNTARY (prosecution) 
	IS VOLUNTARY  (defense)

	In class HYPO – 

Facts:  Guy goes into bank and gives teller a demand note, the teller hands over the money, and he is like “is that it?” so before D leaves he says its not even worth it – and he gives money back.  

A:  Prosecution says – it wasn’t change of heart, its that it wasn’t worth it – it was an unexpected circumstance, had he gotten more money he probably would have gone through with it.
	In class HYPO – 

Defense might argue he gave the money back and said it’s not worth it. He could have left with the money, he had it in his hand, his reason for not taking the money was because he had a change of heart, he didn’t want to rob the bank anymore, he renounced his criminal purpose.  

	McNeil – 

Facts:  took girl to rape her, she pleads for him to let her go, he does.

A:  Pros-  he changed his mind not because of a change of heart but because of the difficulty of its accomplishment, here vics unexpected resistance, the D’s renunciation is not voluntary.  
	Ross – 

(In McNeil the Defense could say that it was voluntary, her pleading gave him a change of heart.) which is what happened in Ross.  The D listened to the pleadings, could have done it, but decided not to of his own free will.    


IMPOSSIBILITY 

· Intro:  circumstances when the D’s attempt at a crime was not merely unsuccessful, success was literally impossible; there was no way that the D could have committed the underlying offense.

· MPC:  4 steps

· Spot the missing element 

· Look at statute – determine required mens rea for underlying offense, - what is required for mens rea and sufficient act?

· Attempt analysis – 

· Proof of mens rea for the underlying offense 

· (what did the D sincerely believe)

· He believed it was coke, he believed he was alive.

· Proof of a sufficient act for attempt 

· (almost never a problem with impossibility)  

· Hypothetical reasoning regarding the missing element 

· If what the D believed with respect to the missing element were true, would the missing element be satisfied under the statute?  (meaning would satisfy statutory requirement.)  
· If yes – D may be convicted for an attempt.  

· MPC basically eliminates the whole impossibility defense. 

· A:  

	DOES SATISFY ATTEMPT
	DOES NOT SATISFY ATTEMPT 

	Dlugash case – 

Facts:  Geller bugging Bush about the rent.  Bush shoots Geller 3 times – Geller has pretty serious injuries, about 5 mins later Dlugash shoots Geller 5 more times in the head and face

Issue:  Was Geller dead or still alive when D shot him?
***note we cannot get D for murder b/c don’t have causation, we are not sure D killed Geller, and in regards to mens rea - if he was alive we’d have purpose to kill.  If he D believed Geller was dead though no purpose to kill…. so prosecution tries attempt. 

A:  

Step 1 – missing element – we need a live person to have murder, (Geller may have already been dead.) so that’s what we are missing. 

Step 2 – statute – we need purpose to kill for underlying mens rea.

Step 3 – attempt analysis – sufficient act:  D shot him, he was dangerously close, past point of repentance, took substantial steps (moment of commitment ) looks unequivocally like killing.  Mens rea:  purpose to kill.  If D believed he may have still been alive, then we have purpose to kill.

Step 4 – hypo – if what D believed were true (if he was still alive, as D believed him to be) would missing element be satisfied?  Yes if Geller was alive when Dlugash shot him then it’d be murder.  
	In class hypo – 

Facts:   D and buddies go out a week before hunting season opens, he shoots at deer – and it doesn’t go down – it’s a stuffed deer – set up by people for just this reason – so can convict someone for shooting deer out of season.  
But what if the D says hahahaha they think they are going to fool me with a stuffed deer and he shoots

A:  

He has purpose to shoot a stuffed deer not a live deer – so we don’t have mens rea.  The missing element remains missing no hypothetical reasoning.  



	Pills book:  

Facts:  Mitch wants to sell coke.  But ends up selling just baking soda.

A: 

Step 1 – its baking soda not coke.

Step 2 – statute requires knowingly sell, and knowing it’s an illegal substance. 

Step 3 – act - Mitch actually sold the baking soda – he is past point of repentance and made commitment etc.  Mens rea – Mitch sincerely believed he was selling coke.

Step 4 – if what D believed were true – if it were coke, then missing element would be satisfied. Meaning would satisfy the statutory requirement.  

	


· Note - Just always start with the statute – if the D thinks she is doing something against the law (carrying a loaded gun in the trunk) but there is no statute in the state she is pulled over in, that says it is against the law then she cannot be liable for attempt.  She can not create criminal law out of her own imagination.  

AFFIRMATIVE DEFENSES 
INTOXICATION 
· Did the D choose to consume an intoxicating substance, knowing of its intoxicating qualities?  

· If yes – move to voluntary  intoxication analysis 

· If no – try involuntary intoxication analysis

Voluntary Intoxication 

MPC

· Does the law allow the defense to argue that he lacked mens rea for the offense because of evidence of voluntary intoxication?

· Common law 

· MPC 

· MPC

· Rule:  If the offense requires purpose or knowledge than the defense may raise voluntary intoxication evidence as a defense to negate mens rea.  (If reckless not allowed)

· Intoxication explains conduct.

· Issue 1:  Does the offense require proof of either purpose or knowledge?

· If yes, move to issue 2.

· If no, then we are done with this analysis

· Issue 2:  will the defense work?  Considering all the facts including D’s intoxication, did the D act with the required purpose or knowledge?  (Is the conduct consistent with purpose or knowledge?)  

· A:  

· HYPO 1 – statute = purpose to do great bodily harm.  

· Facts:  threw big rocks off roof at g/f yelling I hate you.

	PROSECUTION
	DEFENSE 

	He had just broken up with his girl.  Their prior relationship provides insight into his motive. He was hurt and angry, yelling I hate you, she hurt him and now he wanted to hurt her.  Why else do people throw rocks at someone they are angry with but to inflict great bodily harm, it was his conscious object to harm her.  
	He was just creating drama, he could have acted differently if he was really trying to hurt her.  By virtue of his being drunk he was probably not making the best decisions, but it was not his conscious object to cause her great bodily harm.


· HYPO 2 – statute = same as above 

· Facts:  same as above but this time he yells heads up and laughs

	PROSECUTION
	DEFENSE 

	Pros will emphasis the break up motive, say it was an evil laugh.  
	His drunken state may show that he just thought he was being funny – his actions are inconsistent with intent to do GBH, he was merely trying to be funny wanted to catch her attention.  


· HYPO 3 – statute = reckless endangerment 

· Facts:  football victory, he is drunk throwing chairs off the roof.

· Since this is reckless we don’t let it in 

· However – if we were to let the evidence of intoxication in, it would work as a defense.  Because – the intoxication would negate actual awareness of a risk.  

· FLEMING – super drunk driving reckless, intox evidence not allowed b/c reckless.  

· Common Law

· Rule:  If the statute is a specific intent crime then the defense can  present evidence of intoxication as a defense to negate mens rea.  (If General intent not allowed)

· Issue 1:  Does the offense require proof of any specific intent?  

· The statute will say “with intent to” 

· Examples:

· Burglary:  breaking + entering with intent to commit a crime therein
· Larceny:  unlawful taking of property with intent to deprive the owner….
· If yes, (specific intent is required), go to issue 2.

· Issue 2:  Will it work?  Considering all the facts, including D’s intoxication, Did the D act with the required specific intent?

· A:


· HYPO 1:  statute = burglary – “with intent to commit crime therein” 

· Facts:  Edith breaks into D-nice’s house and is drunk, took a watch.

	PROSECUTION
	DEFENSE 

	Prosecution will argue Edith broke in screaming “I hat er, I cannot stand Big nieser”  She broke in with the specific intent to steal the watch b/c she hated Denisse.
	She was just messing round – she loves her homie D – nice – she was just drunk – and you know how we all be doing thangs and saying thangs we don’t mean when we are drunk.


· General intent – no additional mens rea term – wont say “with the intent to”

· Examples:

· Breaking and Entering:  reckless unlawful entry/remaining 

· Rape:  sexual intercourse by force and against will…..

INVOLUNTARY INTOXICATION  
· 3 ways involuntary intoxication can be used

· Act requirement – did the intoxication render the D unconscious at the time of the offense so as to preclude a voluntary act OR 

· Mens rea – goes further than voluntary intoxication defense

· Here, can use it for P,K and Reckless.  But not negligent OR

· As affirmative defense – Responsibility use same language as insanity defense.  SEE insanity.

INSANITY 
COMPETENT TO STAND TRIAL (v. Insanity) 

· Most litigated issue involving mental illness in criminal cases.  

· A D needs to be found competent enough to stand trial, meaning must be able to assist counsel and understand the proceedings, before any substantive criminal proceeding can begin, including a trial.

· Prerequisite for the trial, no criminal proceeding at all if not competent to stand trial.

· Competence; really easy to be found competent to stand trial.  Low standard.  

· The issue of competency comes up when a D shows signs of a significant mental illness.

· The issue of competency can be raised by the prosecution, defense, or the judge. (as opposed to insanity which needs to be raised by the D) 

· D will be locked in a facility and be made competent (with psychotropic meds) usually 6 months – a year.  

· If have a D that will never be found competent, he must go to civil commitment.  (Jackson v. Indiana)  

INSANITY 

· Intro:  conduct that is clearly wrongful and yet done by a person who lacks an essential element for criminal liability 

· It’s not justified (like self defense) it’s excused.  

· Punishment theory – the individual’s choosing faculties have gone awry, making the person incapable of choosing otherwise, making the person undeterrable.  

· Mental status at time of the offense, a person should not be guilty if insane at time of offense 

· An affirmative defense independent of mens rea.  

· Rarely litigated.  

· Defense must raise issue of insanity.  The D must personally do so.

· Burden of Proof:

· There is a presumption of sanity 

· Burden of production is on the defense 

· Produce evidence 

· Burden of persuasion is also on the defense.  

· Meaning, the defense must affirmatively convince the fact finder, usually by either a preponderance of the evidence or by clear and convincing evidence, that the D was insane.  

· THEY WILL HAVE TO TELL A STORY

· A:  

	PROSECUTION
	DEFENSE

	Pros will construct a counter narrative to defense, an account of moral depravity rather than illness.  Pros argues a sane but immoral reason for D’s conduct, jealously, rage and the like.  [Moral and emotional force of a full narrative] 
	Defense tells a story of mental illness that will persuade the jury to find the D insane. Defense suggests a crazy motive for the D’s action. “Her actions were more sick then bad”

	Joy Baker – 

She knew it was her aunt.
	Joy Baker – 

Had all these demonic hallucinations 


Essential Components of Insanity 

1.  MENTAL DISEASE OR DEFECT = First Prong for Insanity 


*  Note – psychopaths don’t get insanity defense – they are an exception. 

McDonald Test

· Intro:  This test usually works – meaning if we have any medical diagnosis, it will generally satisfy the McDonald test.  

· Mental disease is a LEGAL term 
· Rule:  A mental disease or defect is an 

· Abnormal mental condition that 

· Substantially affects mental or emotional processes AND

· Substantially impairs behavior controls

· Any mental abnormality (no degree needed)

· Which significantly affects thinking or emotions 

· And substantially impairs behavior controls.  

· What about if you are on drugs here?  
APA

More restrictive than McDonald 
· Intro:  This test distinguishes between severe mental problems that involve some form of psychosis – a break from reality – and other forms of mental illness that do not.  

· Hearing voices etc.  Here, keep in mind M’Naghten, Green, Andrea Yates – significant distortions of reality.  

· Rule:  A mental disease or defect is a 

· Severely abnormal mental condition that 

· Grossly and demonstrably affects A break in reality 
· Not attributable to a voluntary substance abuse

· Ie alcohol and drugs.  

· A:  
	MCDONALD TEST
	APA TEST 

	M’Nagten – 

1.)  he thinks Tories are out to get him, paranoid 

2.)he is in extreme fear, thinks he is in defense of his life.  

3.) He feels compelled to kill so there is an effect on his behavioral control.  
	M’Naghten – 

1.)  Has a severe mental condition, constant delusional paranoia, 2.)  which grossly and demonstrably affects 3.) a break from reality because he thinks the tories are out to get him and he must kill the prime minister because he is a torie.  4.)  And its not attributable to any voluntary use of drugs or anything like that.  

	Cassassa – 

1.)  he had EED 

2.)  affects his emotions, thinking, because he is obsessed with her, he shows up with wine and a knife  

3.) impairs behavior controls because he didn’t control lashing out on her.  


	Cassassa – 

1.)  not sever enough 

2.)  grossly affects – he just doesn’t get that they don’t have a relationship.  Not as sever as Green.  

3.)  a break in reality – he is imagining a world where they are in a relationship together – but he isn’t so disoriented to reality that he is hearing voices, or seeing things.

4.) not voluntarily using drugs

	Pills book Bridget – 

(just for language)

She clearly suffered from a mental disease or defect under McDonald.  Her depression and paranoia count as abnormal mental conditions that affect both thought processes and emotions.  Depression makes you sad and despair, paranoia makes you fearful.  These conditions seem to have affected her behavioral controls: witness her conduct in the parking lot.  She is acting out of her paranoia. 
	Same – 

Her depression and paranoia while abnormal, are prob not severely abnormal mental conditions. Assuming they are, she still likely would not satisfy the element of grossly and demonstrably impairing her perception of reality.  Prob not a break from reality like Yates and M’Naghten [But argue both ways] [pg 9 in Pills book if need the language – but time to start thinking creatively Sue] She wasn’t hearing voices, but why else would she run over him but for a break in reality?  


· If yes, there is a mental disease or defect, move to cognition under M’Naghten and MPC


2. COGNITION 

· Intro:  Refers to the D’s thought process, assess D’s understanding of the wrongness of his or her conduct.

M’Naghten 

Defense must prove……    - in order to be acquitted by insanity 
· Rule:  Because of mental disease or defect 

· D does not know the nature or quality of act OR
· Does not know that the act is wrong.  

· Intellectual knowledge 

· KNOW

· A: 

	M’Naghten case:

	Facts:  M’Naghten traveled to London to assassinate the prime minister.  He was hearing voices and thought the Tories were “doing everything in their power to harass and persecute him; in fact they wish to murder him.”  D shot the prime minister’s assistant instead by mistake.  

A:  Mens rea – looks like purpose to kill – it was his conscious object to kill the prime minister, his purpose was to eliminate the threat (he thought he faced) and Premeditation – he planned it, traveled, brought a gun with him. Point – we can have someone who is insane and have 0 problem with mens rea.  [Insanity – independent of mens rea].  

So act requirement is easily men, we have mens rea, we have causation (transferred intent) prosecution has no problems with the essential elements – It’s just now that we have this additional piece…… affirmative defense.  

	Outcome:  The jury returned a verdict of “not guilty, on the ground of insanity.” 


Issue 1 already satisfied

· Issue 2:  Does the Defendant not know the nature or quality of his act?

· Rule: D must not know the basic acts of their situation, like who the victim is, why they are there, committing the act, to be acquitted by insanity.  

· D almost always knows the basic acts of their situation.  

	IS KNOWING NATURE OR QUALITY
	IS NOT KNOWING NAT. OR QUAL.

	M’ Naghten - 

D’s almost always know the basis acts of their situation.  He knew he was going after the prime minister, he knew what weapons he was using.  He knew he had a gun, aiming it at a carriage, that there was a person in the carriage, that a gun may kill someone.
	D strangling wife thinking he is squeezing lemons – very rare.  Not aware of nature or quality of his act.  

	Pills book – Jake shooting Mexicans 

He understood that he was firing a deadly weapon at human beings and that his actions would kill.  That is what he wanted.  
	


· If yes, if D does not know - then he is insane 

· OR - If no, if D DOES know the nature or quality – then D can claim insanity under issue 3 (this is where the action is) 
· Issue 3: Does the defendant know his act is wrong?

· Rule: Defendant must not know his acts were wrong (in a moral sense)

· Difference between a moral understanding and a legal understanding.

· They don’t know that it’s morally wrong to do this act.   

· If D knows that it is legally wrong it doesn’t defeat an insanity defense under M’Naghten.   

	IS KNOWING ACT IS WRONG
	IS NOT KNOWING ACT IS WRONG

	 I hear voices, but aside from that I killed my wife because I hate her, and I know its wrong but I really hated her.  
	M’Naghten – 

He believed he was doing this to preserve his own life. He thought he was acting in accord with the general principal of self defense.  He likely knew this was legally wrong but he did not know it was morally wrong.  Therefore, he can use insanity defense.  

	Pills book – Jake shooting Mexicans 

The pros will say that Jake’s motive was not crazy but evil.  Filled with an ugly but common bigotry.  His knowledge of the wrongness of his conduct is evident by the way in which he planned his attack and in his efforts to escape detection.  He wouldn’t have tried to run away if he thought he was justified.  
	Pills book – 

Defense will argue Jake has this bizarre belief about the Mexicans and a conspiracy.  To him, he thought what he was doing was morally justified  The only thing making the conduct wrongful is that the vics were not actually posing a threat to anyone.  The essence of this argument is that Jake’s motive for killing was crazy.  


· If the defendant does not know his act is wrong, then he is acquitted on this ground because he has proven insanity. 
MPC (note the differences in the two) 
· Rule:  D must prove Because of mental disease or defect ……. In order to be acquitted by insanity.  

· D lacks substantial capacity to 

· (1)  Appreciate the wrongfulness of conduct OR
· Talking about capacity instead of knowledge.  

· Seems to open the door for emotional understanding as opposed to purely intellectual

· Does D really understand?

· Emotionally understanding – do you get that its wrong

· ^ie^ 5 yr old.  Okay you know its wrong cuz mom says it is – but do you really get that its wrong?  

· (2) conform conduct to the requirements of the law

· This is the additional volitional piece – ability to restrain oneself 

· Biggest difference between M’Naghten and MPC rule is this additional prong.  

Issue 1 already satisfied
· Issue 2: Does the defendant lack the substantial capacity to appreciate the criminality of his conduct

· Rule: Defendant is insane if he does not have the ability to understand his wrongdoing

· A:

	IS SUBSTANTIAL CAPACITY
	IS NOT SUBSTANTIAL CAPACITY

	Same – 

Pros will say same as with M’Naghten rule – he demonstrated basic understanding of his own wrongdoing.  He had capacity is indicated in the way he planned the attack, and disguised himself to get away.  
	Pills book – Jake again 

Defense will argue that even if he knew (intellectually, M’Naghten) that he would face arrest and prosecution b/c of his delusions he lacked significant capacity to appreciate the wrongfulness of that conduct.  


· If yes – then he is insane 

· OR, if no, if issue 2 is not satisfied D can claim insanity under issue 3

· Issue 3: Can the defendant conform his conduct to the requirements of law, volitional prong 
· Rule: D is insane if by virtue of mental disease or defect, he or she lacks substantial capacity to conform his conduct to the requirements of the law 

· Sub issue 1:  how do we distinguish akrasia – impulse not resisted (choosing not to refrain) and compulsion

· Sub issue 2:  Is this very unusual and does the D have no control, no choice to refrain.    

The Volitional Prong 

	IS VOLITIONAL (PROS)
	IS NOT VOLITIONAL (DEFENSE)

	She is no different from any other murderer who acts on strong emotion.  
	Pills book – woman drowns her kid

Even if she had substantial capacity to comprehend the wrongness of her action, she could not help herself.  The internal pressures on her from her mental illness were overwhelming.  She lacked the capacity to conform her conduct….


· In no, if cant conform conduct then he is acquitted on this ground because he has proven insanity 

· If yes – can conform conduct – then not insane.  

· Note - Psychopaths are NOT excused.  

· Note: Most of the time, individuals w/volition also have problems with cognition

· Pills says, it is difficult to present evidence about whether someone could resist particular behavior. 

DIMINISHED CAPACITY 

· Using insanity to negate mens rea 
· Burden of Proof:

· Because diminished capacity involves proof of mens rea and mens rea is an essential element of the offense; the burden of proof is on pros beyond a reasonable doubt (unlike with insanity) 
· Issue:  Can evidence of mental disease be used to negate mens rea?  

· Is argument available?
· For those jdx that bar diminished capacity arguments, the answer is no in all criminal cases 

· In most jdx where DC is allowed, mental illness evidence is available to negate specific intent forms of mens rea, but not general intent.  

· Don’t stress about specific and general – make an argument about whether it is or isn’t and move on.  
· If yes, will it work?  
· Will the evidence of mental illness affect or contradict the mens rea (like mistake of fact I think) 

· Note – under MPC mental illness evidence may be used to negate recklessness 
· For example the Clark case

· Issue:  Will expert testimony about Clark’s mental illness be admissible on the question of whether he purposely killed a police officer?  
· In this case Az state law did not allow it 
· A:  

	Clark:

	Facts:  His delusion was that there are aliens around us, and many aliens were disguised as police officers.  He was pulled over and thought the cop was an alien.  

A:  Mens rea – defense will say No purpose to kill a cop – purpose to kill an alien.  If we allow a mens rea argument prosecution has to prove beyond a reasonable doubt purpose to kill a human, and that would be difficult.  For insanity burden of proof on defense – major difference between mens rea and insanity, difficult for jury to find mens rea beyond reasonable doubt.

Policy:  Clark killed a cop – if he gets off for lack of mens rea (instead of insanity) he doesn’t have to go to civil commitment or anything!  He killed a cop, so this result does not sit well with people.  


GENERAL POLICY 

· Why would want evidence – because its relevant, mens rea is important and if we have some experts who can tell us something about it – why would we exclude it? 

· Why wouldn’t want evidence  – public safety. D’s release is usually automatic, no special rules for involuntary commitment after an insanity acquittal.  

· It’s a more appealing argument – don’t have to say you are crazy can just say don’t have the mens rea. 

· Concern about expert testimony

· Pills would argue experts do not have sufficient ability to assess psychological capacity 

Diminished Responsibility – 

· this mitigates the offense level for lesser individual responsibility

· Insanity leads to acquittal whereas diminished responsibility reduces the severity of offense and therefore punishment.  

· May be argued at sentencing 

SELF DEFENSE
Background:

· Self defense is a justification not an excuse

· Affirmative defense – it’s a full defense.  Pros can satisfy act, mens rea, and causation elements and D can still get off 

· Burden of Proof: 

· Burden of production on defendant

· Meaning must provide evidence that this was self defense 

· Burden of persuasion on prosecution

· Meaning, pros must disprove self defense beyond a reasonable doubt.  

· Dealing with peoples reaction to fear – provocation was about anger, self defense is about fear

· ****Note for later – imperfect self-defense can mitigate to voluntary manslaughter 

· Rule:  The defendant must have an honest and reasonable belief that he or she faces a threat that is imminent, unlawful, and that the force used in response was necessary/proportionate to the threat. 

1st talk about whether it was an honest and reasonable belief of an imminent and unlawful threat – get them out of the way – necessity is the big one!  

Imminent Threat – 

· Violence is not necessary except to deal with emergency situations, when there is no time to find an alternative solution.  Action must be taken right away.  

· IS – aims a gun and says Im going to kill you 

· IS NOT – unarmed says real soon Im going to get my gun and kill you 

· Issue:  Honest and reasonable belief in imminent threat? 

· Can use BWS evidence 

· What facts will defense and pros use for imminence 

· Think of Evie and Bud – pros says he is sleeping on the couch no reasonable person would feel threatened.  Defense uses BWS evidence to show it is reasonable belief. 

Unlawful threat – 

· Threatened force must appear unlawful to justify self-defense 

· This is rarely an issue 

· If the threat of force is lawful person has no right to respond with deadly force

· If the threat of deadly force is (they honestly and reasonably believe) unlawful – may respond with deadly force if imminent and necessary 
· Issue:  Honest and reasonable belief in unlawful threat?

· With BWS probably never an issue – it’s a husband or someone they know – so def unlawful 
· Think of in class hypo – she’s from Central America – defense uses individualization to say it was reasonable, pros says they were wearing uniforms identified themselves – no reasonable person would think this threat was unlawful.  
SELF DEFENSE IS ALL ABOUT NECESSITY - 

Necessary/Proportionate 
· Force used in self-defense must be proportionate to the threat faced.

· To be necessary the user of deadly force must reasonably believe that he or she faces deadly force.  

· A person who faces non deadly force may only use non deadly force

· [So when Juan pushed Jerome, pros will argue Jerome had to use non-deadly force in response]
· (Retreat Rule falls under this category)

· What is deadly force?

Deadly Force v. Non deadly force – 

· Applies to both threats of force and to the force used in response 

· Rule:  Deadly force is force that an individual uses w/ purpose to inflict death or serious bodily injury, or with awareness that it is likely to cause death or serious bodily injury. 

	Is deadly force
	Is not deadly force

	Where there is no weapon – but words and actions indicate the presence of a deadly weapon w/ purpose to use it - that may be sufficient.  


	Weapon – 

Mere appearance not enough, if they don’t threaten to use it.  Doesn’t make reference to it probably will not be found to have purpose to inflict GBH.  

The display of a gun or knife will be insufficient where display is a defensive gesture, indicating only that deadly force might be deployed should the other party persist with the conflict.

	Cant use punches and kicks against a highly vulnerable person 

or if you are a highly trained person in martial arts and use martial arts against an untrained 
	Generally a Punch or Kick



	Any serious bodily injury includes any threat to basic bodily integrity, including sexual assault (rape) or kidnapping and often other forcible felonies such as armed robbery. These crimes present great risks of harm to the person, both physical and psychological) 


	


Maybe we will say something like imminent and unlawful is not a big issue here – the issues are honesty and reasonable belief of – necessity (threatened with deadly force and that deadly force could be used in return) 

Honesty of Belief  

· subjective element 

· Issue: Necessity!!!!!   Did the D, in fact, believe that the vic was threatening him with deadly force?  (necessity) 
· Rule:  Deadly force is……(maybe) 

· A:  Look to 

· Was it deadly force? – was there a weapon

· Prior Dealings with these individuals
· If he dealt with these individuals before, or if the vic had a history/reputation of violence (and that evidence was admissible) that strengthens the defenses argument.) 
· Past experiences like this in general 
· Physical stature of vic and D
· BWS or PTSD evidence 
·  (prosecution argument) 

· Typically pros argues that the D committed an act of violent aggression motivated by animosity toward the vic, rather than an action to defend against a perceived threat.

· All of this is analyzing necessity  

	Prosecution
	Defense

	Emphasize indications that Jerome acted aggressively and out of anger. As opposed to defensively and out of fear. 

Stature - He was older, larger and heavier than the victim, 

Deadly force? - never saw any weapon or received any specific threat on the occasion.

Past experiences -  He was angry at his prior harassment, and may well have armed himself in order to take advantage of a situation just like this  (make my day) 
	Pills book Jerome Hypo - 

Acted defensively and out of fear.  

Prior dealings - The defense will point to the prior threats against Jerome, his noninvolvement in gangs, and the inherent danger of encountering a member of a hostile gang in an isolated location, especially a gang member who immediately launched a violent attack. 

The defense will argue that anyone in Jerome’s situation would have felt very fearful, making his account of great fear entirely credible.

	Goetz was acting aggressively and out of anger not out of fear 

Deadly force?  because he knew that these four youths did not have weapons and therefore did not impose an imminent threat of deadly force.  He didn’t see anyway weapons on them, but he knew that he had a gun, he knew he had a deadly weapon.  

Past experience - He also knows what it takes to be mugged – he knows it takes more than saying “give me $5.” 

Given that he had been mugged before he is just using this as a way to retaliate.  (He is like – just make my day.)  
	Goetz – 

Goetz actually in fact believed that he was in imminent threat of deadly force.   

Stature - Goetz was a man of small stature. And 4 against one.  

previous experiences with being mugged, he was in a NY subway where people are frequently injured.  Anyone in Goetz’s situation would be fearful, making his account of great fear entirely credible.  


As to the BWS evidence - How can the BWS evidence help to show honesty of belief?

· BWS explains human behavior - 

· jurors may think she is lying, they may raise the argument she cant be afraid because she stayed so long with him – 

· BWS explains why many persons who experience significant violence from a partner nevertheless remain in the relationship.  
· Learning that this pattern of violence in relationships is actually fairly common.  Decision makers may find D’s testimony more credible. 

	
	Mildred – 

By relating Mildred's experience of abuse to that of many other persons, the expert may teach the fact finder that what otherwise could seem incredible about Mildred's account -- that her longtime partner was also a longtime abuser -- is in fact relatively common and therefore credible.

	Kelly – 

Kelli was mad, he wouldn’t give her the money, he was just running toward her, she had a purpose to kill him and it wasn’t because she was fearful its because she was angry.  The previous abuse just shows that she had enough, she wasn’t going to take it anymore, and this was a case of revenge not fear.  
	Kelly – 

This is just an altercation in the street, he just runs up to her and she kills him.  Why would she do this?

Defense will use the BWS evidence to show that she has undergone a constant cycle of abuse with her husband. So what may appear to some as aggression, overreaction, criminal or disproportional response, the BWS expert testimony would show the fact finder that this kind of fear is common in these types of relationships and therefore her belief may be credible.  

	
	Evie and Bud – drugs

Did Evie kill for the car, and cash and out of revenge, or did she truly act in self defense of her own life?  It looks like she robbed and killed him – but BWS testimony may be useful to show otherwise.  Expert testimony about how common things like this are.  


Reasonableness – objective element – 

· Issue:  was it reasonable for a person in the D’s situation to believe that the vic posed an imminent, unlawful, threat of deadly force (necessity)  
· Rule:  Deadly force is……(maybe) 

· A:  Look to 

· Was there deadly force – a weapon 
· Prior Dealings with these individuals
· If he dealt with these individuals before, or if the vic had a history/reputation of violence (and that evidence was admissible) that strengthens the defenses argument.)  
· Past experiences like this in general 
· Accuracy
· Compensatory fairness 
· Physical stature of vic and D
· BWS or PTSD evidence 
·  Pros and defense arguments  

· They will generally use many of facts for honesty:  

· Look at example in box ( 

· All of this is analyzing necessity element 

	IS NOT Reasonable belief of deadly threat Prosecution
	IS reasonable belief of deadly threat Defense

	Jerome did not reasonably fear a deadly threat. 

Deadly force?  There were no verbal threats, no clear evidence of a weapon, - the pushing against the wall was clearly non-deadly force. He used deadly force against a non deadly threat, (not proportional)

Stature - As an older, larger, heavier person, Jerome could not reasonably fear that Juan would threaten his life without the use of a deadly weapon and there was no indication that Juan possessed or was about to use such a weapon. 


	The defense will also return to many of the facts cited previously, 

Past experience: arguing that any reasonable person in Jerome's situation, having been previously threatened by members of the 4th Street gang, and now being suddenly attacked by a gang member, would believe that Juan might well be armed and about to launch a fatal attack. 

The defense will contend that Jerome's belief that Juan was moving for something at his waist, as if for a gun, makes reasonable his perception of deadly threat. It is unfair to require perfect threat assessment from someone in such a high stress, emergency situation. 

	Goetz – 

He was on a public transportation system, where there are a lot of people around, one boy approached him and simply asked him for money, (perhaps they were just pan-handling) they never used threatening language, or did anything threatening.  Anybody in that situation would know there was not a deadly threat.  His past experiences don’t make him more accurate, rather they make him hyper sensitive to potential danger and therefore less reasonable in perceiving a threat.  He wasn’t acting like a person who was fearful, but a person who was vengeful.  
	Accuracy:  -

-  His past experience may correlate with accuracy of violence prediction.   He has learned from his prior dealing that this current situation is a threatening situation. 

 We predict future human behavior on past human behavior. The history of past threats does tend to bolster the reasonableness of Goetz’s belief 

Stature - It was four against one, he was of small stature, a subway in dangerous New York, - anyone in Goetz situation would be fearful of an imminent threat. 

 It is unfair to require perfect threat assessment from someone in such a high stress, emergency situation – especially when they have been in a threatening situation essentially identical to the present one.    


As to the BWS evidence - How can the BWS evidence help to show reasonableness?  

· Some courts only permit BWS evidence as to honesty.  But many jurisdictions allow BWS to be considered to reasonableness as well.

· Here, the reasonable standard doesn’t change – its still reasonable person, not reasonable person with BWS but still 

· BWS evidence may support the accuracy of D’s assessment of threat.  

· Accuracy - 

· The concept here is that abuse victims by virtue of their past experience are better able to predict future violence than others might be in the same situation. 

· Explains characteristics which sheds light for the fact finder onto what happen in this specific case.

	PROSECUTION
	DEFENSE 

	Pills book – Evie and Bud 

No reasonable person would believe that an unarmed man sleeping on a couch represents an imminent threat of deadly force, regardless of what he may have said. 

Might suggest a shooting in anger rather than in honest and reasonable fear as required for self-defense.
	Pills book – 

Evie 

Imminence – did Evie reasonably believe that Bud posed an immediate threat to her life?  

Defense will say she acted truly in defense of her own life.  BWS would bolster their defense.  BWS may bolster an individual’s accuracy in violence prediction.  

	.  
	 Kelli – 

Her fear is reasonable because of her prior experiences.  She knows him better than anybody else.  She lives with him thus can have more insight to threats he presents


· Conclusion – 

· juries are reluctant to second-guess the use of deadly force by otherwise law-abiding persons in these situations.  

· Assuming defense made burden of production, the pros may have real difficulty disproving self defense, burden of persuasion.  

IF SELF DEFENSE DOESN’T WORK: - mitigate to manslaughter through 

Imperfect Self Defense 

· When D honestly but unreasonably believes in the threat of imminent unlawful death or GBH.

Provocation 

· If self defense argument fails – then D will try provocation
No longer affirmative defenses – 
ACCOMPLICE LIABILITY 
· All instances when we hold the other person responsible for things maybe not just did them 

· Accomplice - holding someone responsible for the acts of someone else.

· Like Taylor case (felony murder)

· Conspiracy – people who agree to commit crimes together – 

· Like Vanessa Hudgens in the Jackson case 

· Causation –  other people involved in creating the harm in addition to the D. 

· Russion roulette, Arzon, Acosta, Drag Racing 

· Direction of innocent or nonresponsible actor.  

· SEE Step 2 
· Step 1:  Identify the Players:

· Who is the Primary actor:  primary actor does the physical act on which principal liability may be based.
· Who is the secondary actor:  Director or promoter/encourager of primary actor’s conduct.  
· Step 2:  Direction of An Innocent Or Non-responsible actor – 

· Is the primary actor non-responsible b/c of extreme youth, craziness or other condition affecting fundamental choice-making ability OR because he/she has been duped or coerced by the secondary actor?
· Example:
	NON-RESPONSIBLE
	INNOCENT 

	In class HYPO – 

Little boy gives dog secret command and dog attacks professor.  Dog is non-responsible actor – b/c he is a dog.  Since yes we have to do analysis for the secondary actor.  See below 
	In class HYPO – go to electronic store - tells gullible friend to take the ipod “Im hired by security to test security system” (which is not true) friend takes ipod.  Is arrested.  Primary actor not responsible because he is duped by secondary actor.  Secondary analysis (see below)    

Act requirement – his words are acts

Mens rea – purpose to steal ipod 

Causation – not a prob

Affirmative defense – not a prob


· If yes – (the primary actor is non-responsible) did the secondary actor direct the primary actor’s conduct?  If so, attributing the primary actor’s conduct to the secondary actor, is the secondary actor liable as a principal for the offense?  

· Do all act, mens rea and other element/affirmative defense analysis for liability of the secondary actor.  

· If yes, pin the full crime on him 

· If no, not satisfied, go to accomplice liability.  

· If no – proceed to accomplice liability.

ACCOMPLICE LIABILITY 

· Step 1:  Is the primary actor individually liable for committing the offense (meaning meet all act, mens rea, and other requirements for conviction?) 

· If NO -- the primary actor is NOT individually liable for a criminal offense -- NO accomplice liability under the common law. 
UNDER THE MPC – did the secondary actor fulfill the requirements for attempt (as a wannabe accomplice) under section 5.01(3)? (Under the common law, no accomplice liability here.)  SEE EXAMPLES BELOW 
· If YES – Assuming the primary actor is individually guilty of an offense (i.e., is the principal) [he committed a crime on his own]
WE ALWAYS START WITH THESE 2 QUESTIONS!!!!!!  (In our standard accomplice liability analysis) 
· Rule:  

· Act requirement - did the secondary actor encourage or promote the primary's criminal conduct?

· Mens rea - with the 

· purpose of promoting or encouraging that conduct AND  

· while sharing the primary actor’s mens rea for the offense committed?
· Pills – do we always do this first even in Different crime problem analysis.  
· A:  

	Hicks case - 

	Facts:  The guy on the horse – saying take your hat off and die like a man. 

A: Mens rea – must have the purpose to encourage or promote SR to commit the crime.  “The take off your hat” must have been done with the purpose to encourage the crime.  (Jury found purpose to speak words – Pills says should have been purpose for those words to encourage a crime.  

Act requirement – There was no conspiracy, no prior agreement – but court said – mere presence is sufficient if there is a prior agreement that shows that the being present if you are present as a form of support.  

	Thompson case – 

Facts:  Thompson is a confidential informant – goes to Gladstone who is a dealer (Glads out of stuff) but gives Tom info to dealer Kent.  Glad is charged with aiding and abetting Kent.  

A:  Act requirement – clear act of promotion or encouragement, he gave Tom the map (that’s the act)

Mens rea – there is no connection between Gladstone and Kent – so mens rea is difficult.  Not giving kick backs or anything – what does Gladstone care if Kent makes a sale.  Pills counter to that though is – good business man – you give people referrals help them out they are going to want to come back to you.


· Accomplice for Crimes with mens rea of recklessness

· A:  

	Travis and his motorcycle:

	Facts:  His motorcycle is not in the best condition, he knows that there are children playing in the area, still he gives the motorcycle to his 15 year old friend.

A:  

Act requirement – Travis had the purpose to encourage and promote kids act of driving, in that he gave him the motorcycle.  

Mens rea – accomplice needs to share the mens rea that the offense requires – Travis was reckless, Travis had actual awareness that there was a high risk because the kid was 15, there were kids in the area, the motorcycle was defective, Travis knew the kid was an inexperienced driver.    


ONLY UNDER THE MPC - assuming the primary actor is individually guilty of an offense, but the secondary actor did not actually encourage or promote the primary's conduct, did the secondary actor nevertheless attempt to do so (i.e., try to promote or encourage the conduct), while sharing the primary actor's mens rea for the offense committed? If yes, accomplice liability under section 2.06(3).  SEE EXAMPLES BELOW 

Hawkins performs concert but Wilcox doesn’t have ticket to get in - 
ACCOMPLICE LIABILITY & THE DIFFERENT CRIME PROBLEM
· Step 1 - Did the primary actor commit a different type of crime than was anticipated by the secondary actor? If yes…….
STRICT MENS REA APPROACH (MPC)
· No Liability -  (accomplice lacks purpose to promote the principal's unanticipated offense).

· A:  see below after Luparello
NATURAL AND PROBABLE CONSEQUENCES APPROACH  (Luparello)
· Did the secondary actor: 

· (1) meet the act and (strict) mens rea requirements for accomplice liability for the anticipated crime?  (crime A), AND
· (2) was the unanticipated crime committed by the primary actor (crime B) a reasonably forseeable consequence of the anticipated crime (crime A), that the secondary actor purposely promoted or encouraged?
· Basically - Luparello – If D has done act + MR regarding accomplice to crime A + primary actor does crime B + crime B is reasonably foresseable consequence of crime A.


Reasonable and Foreseeable consequences.  

	Luparello:

	Facts:  Luparello is a chiropractor – has an affair with secretary.  She leaves him and goes back to husband.  He wants to find out where she is so he wants to get information out of her friend.  He hires thugs to get info out of Mark, he just wanted them to beat him up, but they ended up killing him.

A:  Act and mens rea for crime A – purpose to beat Mark up, he gave them money to beat him up.

Was crime B foreseeable? – was it natural and probably consequences –

Luparello got 1st degree murder because the thugs did a first degree murder crime.  – Pills says he should have gotten DHM.  They did a premeditated murder – it was reckless of Luparello to hire them – but for him to foresee a first degree murder?  Do we really want people like Luparello sentenced to first degree murder.  


· In class HYPO – coins burglary to robbery.

· Factual narrative:  D is a coin dealer he hires Paul who has a criminal past to break into a house that has some rare coins.  He provided Paul with the lay out of the house.  When Paul broke into the house to commit the burglary – he found a housekeeper there – Eek!  So he robs her and kidnaps here.  
	LUPARELLO 
	MPC 

	Step 1:  act and mens rea for the anticipated offense (crime A).  

Act – purpose to promote encourage burglary.  

Mens rea – purpose to promote encourage burglary.  

Step 2:  reasonably foreseeable?

Argue both ways!!!  On the one hand it is reasonably foreseeable in the act of burglarizing a home, somebody could be home.  On the other hand, he thought the house was empty so not foreseeable that the primary actor would rob and kidnap somebody.  
	Step:  Secondary actor must have the same mens rea as the primary actor for the unanticipated offense.  Here, the secondary actor did not have the mens rea for robbery and kidnap and so is not liable for them.  


MPC 5.01(3)

· Primary actor is not liable but can still get accomplice liability if:  

	IS ATTEMPT 
	IS NOT ATTEMPT

	Judge Tally:  

Facts:  Judge sends telegram to the operate saying do not send the warning to Ross (so that Ross would get killed)    
	

	
	


MPC 2.06(3)

· Primary actor is liable (attempted to aid) 

Judge does the act has the mens rea – but telegrapher didn’t deliver the message – but we can still get him for attempted accomplice accomplice – b/c he attempted to encourage or promote (even if telegram wasn’t received) 
RAPE 
·  Rule:  One is guilty of rape when he engages in non-consensual sexual intercourse by force or threat of force, or where he should have known that the victim’s reasonable fear prevented resistance.    

· physical force – usually we mean violence

· threat – reasonable fear.  Short of violence or physical force 

· Force is an essential element to the crime.  The victim must establish lack of consent through proof of resistance or by proof that victim failed to resist because of fear.  The vics fear must be reasonable:  - Freeze 

· Fear of great bodily harm/death 

· So extreme as to preclude resistance – her fear was so great she froze  

· Renders her mind incapable of resistance 

· Reactions:  Fight, flight or Freeze.  

· Pat Froze – in the Rusk case.  

· Point - So there was no physical force – but there was fear, and the fear was so great it takes the place of force.

· Reasonableness is key(not subjective awareness, rather a reasonable person would be in fear.  

· Non-consent and force – tend to overlap – how do we prove non-consent – usually by showing force

· fight or flight or Freeze!  

· A woman feels different from how a man fears – closest thing a man has to this constant fear is being in prison.

·  Rule:  sexual intercourse by force or threat of force against the will and without consent.

· sexual act 

· nonconsent 

· by force 

· physical force – usually we mean violence

· threat – reasonable fear.  Short of violence or physical force 

· Force is an essential element to the crime.  The victim must establish lack of consent through proof of resistance or by proof that victim failed to resist because of fear.  The vics fear must be reasonable:  - Freeze 

· Fear of great bodily harm/death 

· So extreme as to preclude resistance – her fear was so great she froze  

· Renders her mind incapable of resistance 

· Reactions:  Fight, flight or Freeze.  

· Pat Froze – in the Rusk case.  

· So there was no physical force – but there was fear, and the fear was so great it takes the place of force.

· Reasonableness is key(not subjective awareness, rather a reasonable person would be in fear.  

· Non-consent and force – tend to overlap – how do we prove non-consent – usually by showing force

· fight or flight or Freeze!  

· A woman feels different from how a man’s fear – closest thing a man has to this constant fear is being in prison.
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