Criminal Law Outline, Professor Pillsbury, Fall 2008
I. Punishment Theory 


1. Telogoical: consequentialist  



b) what your ends are is less important the overall impact 


2.  Deontological: non- consequentialist



a) something that is wrong in and of itself, regardless of consequences 


3. Deterrence: perpetrators should suffer punishment in order to and to the extent needed 
to:



i. discourage commission of further criminal harms and



ii. produce the greatest good for the greatest number of people



iii. punishment is good only as long as it is efficient/optimal 



a) Utilitarianism: the greatest good for the greatest number of people




(punish to inflict pain so it must be balanced by promise 





of a greater good for society or individual 



i. pros




1. empirically verifiable: determine the optimal punishment 




through statistics





2.  inflicts pain only when there is justification and 






promises good for society and individual 




ii. cons 





1. unfair: punishment of the individual still calculates as a 





greater good in that it will deter 






a) response: the system is at its best only when 






accurate


4.  Retribution: offenders deserve punishment based on their culpability.  Based 
on the 
single act with no regard to future consequences or past actions (i.e. record)


a) Desert: moral principle that punishment is justified by moral culpability 


of those who receive.  




i. pros
( fair 



ii. cons




1. circular 





2. vague( what is the correct amount of punishment?





3. revenge( how is retribution distinguishable from 





revenge? 

II. Sentencing


1. Deterrence Theory( General v. Specific 


a) General Deterrence: punishment of the individual offender will deter 



others like him from committing the same crime through shame and 



social isolation 



b) Specific Deterrence: punishment tailored to the individual’s potential 



to reoffend 



i. con





1. different classes will need different methods to get their 





attention

III. The Act Requirement

1. Liability Formulas
1) act with mens rea + additional circumstances resulting without affirmative defense=guilt

2) voluntary omission to act + legal duty + physical capacity to act= culpability 


a) What are the basic rules for voluntary acts?



i. ex: drunk in public (Martin v. State) (drunk man placed in street by cops



1. be human 




2. be intoxicated 




3. be in a public place with other people




4. manifest drunken condition




5. be voluntary ( no coercion by authority figures  





a) action should be attributable to the actor exerting force



*** look to these verbs and see if voluntary should be attached to make conduct 


criminal 

b) Why is the voluntary requirement important?



1. no value in punishing an involuntary act according to:



i. deterrence because an involuntary act is not calculated 





i. if an action is coerced is not a manifestation of his own intent




ii. retribution because an involuntary offender does not deserve it

 
c) When is an act (or omission to act) voluntary?



i. it’s an action that is the product of the effort or 






determination of the actor either conscious or habitual 



ii. involuntary if there is a substantial interference between the conscious 



mind direction of the body





Hypo: Off-duty cop arrested for carrying a gun  in court.  





Claims carrying gun was a habit and unconscious. 





Voluntary? Yes because she is under her own control when she 




entered the courtroom.





Hypo: Δ directs a blind man to a non-working elevator 





where he falls through the shaft to his death.





Voluntary? Yes because bodily movement of throat that is the 




product of effort during consciousness   



ii. is the actor physically capable of performing the action?



a) it’s not a reflex or convulsion





example: seizure People v. Decina 



b) it’s not during unconsciousness, sleep or hypnosis, extreme trauma to 



the head




1. lack of memory indicator but not proof alone






ex: Newton v. State


 

2. was there a legal duty to act? [voluntary omission to act + legal duty=voluntary act] 



Hypo: Δ watches a blind man to a non-working elevator where he 




falls through the shaft to his death.



Voluntary Omission? No b/c no legal duty



a) statutory duty to act 




ex: reporting a car accident you’re involved in 



b) close relationship (not just blood family, includes step-children)



c) contractual 




ex: babysitter( paid for watching children



d) voluntary assumption of the care of another so helpless as to prevent others 


from trying  




ex: abandoning a rescue effort 


e) responsibility when you’ve put that person in the situation (fault attached)




ex: Jones v. US




facts: baby dies of starvation and neglect.    





q: What was Δ’s legal duty?





a: Δ was capable of providing for the child and may have been 




either paid to do so or voluntarily assumed duty. Remanded to tc 




b/c viable case.



d) Good Samaritan Law ( legal duty to act to bystanders



i. must know the person is in peril 




ii. must be able to perform 




iii. must be not be placed in any danger as a result of performing


3. timeline: establish liability by pointing to earlier acts that were voluntary



( where does the voluntary act actually begin?





ex: People v. Decina 





facts: Δ has epileptic seizure while driving 





q: is this voluntary?





a: the seizure is not but his choice to drive is  ( by moving 




the timeline back to Δ’s decision to drive rather than 





triggering incident, Δ is culpable
IV. Mens Rea (why Δ did what he did)


a) Material Element: does mens rea attach?  How does it attach?


b) Mens Rea terms always have partners: purpose as to what?; knowledge as to what?



ex: purpose to keep + knowing it belongs to another= stealing


c) MPC mens rea terms:


1.  PURPOSELY (subjective)

( conscious object + aware of attendant circumstances




ex: you knew it was a building when you entered (conscious object)




you had the awareness to enter the building illegally



i. how do we prove purpose?




1. implicit in the actor’s conduct





example: pointing gun (deadly weapon) at head (vulnerable and 




vital body part)




2. proved through actor’s words





example: Die Edward 




Hypo: disgruntled employee blames pilot Edward for getting him fired.  



Witnessed holding bomb detonator and says “Die Edward.” Bomb goes 



off and Edward is injured.




Guilty of attempted murder (purpose to kill)?  Yes Δ planted the bomb 



with the intent/conscious object to kill Edward, as evidenced by shouting 



“Die Edward” 


2. KNOWINGLY (subjective)

(aware that circumstances/consequences of that nature will result b/c of conduct 
with 
practical certainty 



1. to establish practical certainty look to general and specific (personal) 



knowledge about conduct and consequences 




ex: possession crimes (fire arms, drugs, stolen property etc)




Hypo: did above Δ knowingly kill crew members/passengers in bomb 



blast?  Yes, if Δ is aware that death of others is practically certain to result 



from conduct 


3.  RECKLESSLY(subjective)

(consciously disregards an actual awareness of a substantial and unjustified risk


Hypo:  Race driver gets in accident on highway after speeding.  Claims not 


reckless because he is a skilled driver and wasn’t aware of the risk.



Is he reckless? He is aware of the facts that make his driving risky even 



though he didn’t believe it was.  ( a jury decides his risk was justifiable


Hypo: Δ is a transplant to LA goes to valley, leaves dog in car and gets arrested 


for recklessly causing harm to an animal.  Claims she didn’t know valley was 


heated.


Can she be convicted?  If she actually believes this, then she is not actually 


aware.



What if she claims she was too distracted to consider heat? Admits to having 


knowledge that it could get so hot so she had actual awareness


4.  NEGLIGENTLY (objective)

( should have been aware of a substantial and unjustifiable risk; a failure to perceive 
and a gross deviation from the standard care a reasonable person would have observed 


 Hypo: is the above Δ negligent for leaving her dog in the car?  Yes should have 


been aware of the risk, even if she was new to the state.

d) common law terms


1. malicious 



2. willfully 



3. foresight=awareness  




b) actual foresight=recklessness 


e) Mens Rea Analysis( process of understanding statutes 



i. To interpret and apply mens rea in crim cases:




1.  identify mens rea terms in statute  





i. MPC or common law 




2. define it( if common law, use all four MPC terms



3. determine what element(s) mens rea applies to and how




4. determine on facts what mens rea Δ had as to elements 



ii. general considerations for attaching mens rea terms to elements 



1. Linguistics/Syntax 





i. commas or word confusion( does it make sense?





ii. the mens rea term attaches to the word directly after it





iii. then attach that mens rea (or lessor term, except negligence) 




term to other elements of the statute that make the act criminal 






ex: purposefully receiving stolen property 







1) purpose goes to receiving b/c this is the conduct 






that is prohibited 






2) convert purpose to either knowing or reckless 






and attach to stolen b/c this is the element that 






makes the conduct wrongful




2. Traditional Uses






i. what has been attached in the past?




3. Cost/Benefit Analysis 




i. is it hard to prove?




ii. will it result in a more focused deterrence?




4. Legislative Intent 




5. Amount of Punishment


f) Proving Mens Rea and Culpability


i. interpret behavior and background context
to determine internal thought process




1. why would anyone do the action?




2. why did the accused do as he/she did?
V. Mistakes and Mens Rea


( when Δ presents their own evidence as to belief about mens rea element 


assess:




1) truth of the statement 




2) whether it negates mens rea


( these claims can either be:




1) mistake of fact: Δ knew the crime was wrong, but ∆ didn’t know their 



conduct was criminal because they made a mistake in his assessment of 



the situation 





ex: didn’t know the gun was loaded 




2) mistake of law: Δ didn’t know the law that made their conduct 




wrongful; 





i. negates mens rea where lawfulness is an element of the crime   




ii. mostly applicable for statutory crimes where there is no moral  




notice of criminality  




ex: tax law


( issues with mistake defenses 





i. Decisions Rules: Symbolic Laws: what it says 





ii. Conduct Rules: Enforcement Rules: what actually gets 





enforced






1. the gaps between these two leave room for:







a) unfair application







b) enables more mistake defenses because the law 






and exercise of law are inconsistent leaving a 






person unsure about what conduct will trigger 






prosecution 

1. mistake of fact 




 a) Regina v. Prince




1) elements of offense






a) unlawfully take






b) an unmarried girl under 16






c) out of the possession 






d) against the will of the father





2) Δ’s mens rea argument 






a) mistake of fact: thought she was 18







i. Δ attached mens rea (here knowingly or 







recklessly) to her age 




3) where does the court attach mens rea?






a) the father’s consent, not her age because it’s strict 





liability



b) sex crimes with minors (Olsen and Garnet)




i. while people may have a reasonable belief that a girl is older 




than she is the prosecution does not generally need to prove mens 




rea 





1. public policy







i. protect people at a tender age









ii. broader statute will deter more people




 c) MPC approach to mistake of fact defenses 




i. claims about mistake should be resolved simply by determining 




whether the mistake negates the mens rea required for the crime in 




question





ii. mistakes about the gravity of an offense should affect liability of 



that offense in the same way as mistakes that suggest complete 




innocence 




d) 
   Mens Rea Rule v. Mistake of Fact Excuse

	Purpose, Knowledge, Recklessness regarding element X
	Excuse for any honest mistake regarding element X

	Negligence regarding element X
	Excuse for any honest and reasonable mistake regarding element X

	Strict Liability regarding element X
	No excuse regarding element X



2.  mistake of law: ignorance of the law is no excuse, except when that ignorance or 
mistake is about a specialized type: by bringing a mistake of law defense Δ is saying they 
did not know law 


a) seeks to balance individual fairness with certainty of law



b) questions to ask:




1) is there a mens rea issue that can present a mistake of law problem?





2a) if no, is there an affirmative defense?




2b) if yes, can this mistake of law be recognized?






i. will court’s interpretation be broad;






ii. or will it be narrow?







a) if narrow, court is most likely trying to exclude 






the mistake of law defense because they are not 






requiring knowledge of the actual law for Δ to be 






guilty, instead Δ must only have correct mens rea 






about particular conduct that triggers offense








ex: transporting chemicals( Δ must only 







knowingly have transported them, no actual 







knowledge of the law that makes it illegal 







b/c this conduct seems inherently dangerous 


c) two types of mistake of law doctrines




i. affirmative defenses 




1. inadequate publication of statute 




2. reliance on an official statement of law that has subsequently 




changed





ex: like an Attorney General’s Opinion or a court’s ruling 






( not your lawyer or a cop




ii. mens rea defense: used when a statute includes some form of mens 



rea as to lawfulness (not strict liability offenses) 





a) can be interpreted broadly where the court attaches knowingly 




to the unlawfulness of the crime





1. Δ didn’t know law






i. mostly allowed when the crime doesn’t have an






inherently dangerous impact on society 







( (Lipparato food stamps)






Regina v. Smith  ( didn’t know law of fixtures 






(anything affixed goes with structure) so when he took the 





wood floor he had installed along with him when he moved 




( charged with “without lawful excuse, he destroys 





property of another”






∆ didn’t have the mens rea about “another’s property” 





which is a critical element of the wrongdoing ( mistake of 




law where there is no inherent notice of criminality b/c this 





is a statutory crime




b) or narrowly to include only certain facts or wrongfulness ( 




court won’t attach knowingly to unlawfulness 





( Marrow (peace officer and guns), transporting 






toxic chemicals





(Cheek v. US






ex: Δ didn’t pay taxes b/c thought his wages weren’t 





income, so didn’t have required awareness for offense.






what’s the mens rea for the offense?  Willfully fails to 





file( Δ has to know he is required to file taxes on his 





wages b/c they’re income.  






outcome? b/c Δ knew law, no defense to mitigate 






culpability   






.
VI. Strict Liability [crimes without mens rea]

a) Δ may be found guilty of such an offense if he or she committed the prohibited 
conduct without regard to intention, awareness or even culpable carelessness.



i. guilt is complete with proof Δ acted voluntarily




ex: traffic violations 


b) three basic attributes 



i. penalties for the offense are relatively minor


ii. the prohibited activity provides inherent notice of potential wrongdoing to the 


actor



iii. requiring proof of mens rea would be costly both in terms of litigation and 


deterrence

c) how to determine if there are any mens rea element and what it applies to


i. statutory language 




( see Staples v. US




ex: Δ charged with possession of an automatic weapon.  Δ claimed 




he didn’t know it was automatic, so had no mens rea.





What is the required (if any) mens rea for this offense? Crt. 




looks to  congressional intent to determine if mens rea is an 




element of the crime; cannot dispense with mens rea unless that is 




the clear intent.


ii. category of offense  




ie. larceny ( see Morissette v. US 





ex: man entered air force base and took casings for personal sale





charged with knowingly converting US property for his own value.  



Δ thought it was abandoned.




Where does the mens rea element attach? to both conversion 




and without authority so b/c Δ didn’t know he needed authority not 



guilty.  


iii. inherent notice in prohibited conduct 




( Freed case: possession of grenade


iv. cost benefit analysis




a) cost of requiring mens rea v. not requiring mens rea

VII. Legality & Vagueness

1. legality principle: criminal law has to have to its source in a particular form of law



ex: McBoyle v. US( was an airplane a motor vehicle within the meaning of the 





statue? No.  There must be a bright line to distinguish 






which types of conduct are prohibited.  This is a 






distinction to be made by the legislature. 

1.  vagueness: legislature have an obligation to be clear.  




a) what should a statute provide?





i. public notice: discern how to be law abiding citizens




ii. guiding law enforcement: law should provide criteria for 




proper and improper use of criminal law powers





1. if not, discrimination 






ex: City of Chicago v. Morales 







when interpreting a statute, the SC can no more 






narrowly construe a state statute than that state’s 






highest court 

VIII. Homicide


1.  History of Murder in Common Law


a) historical notion: murder( malice aforethought 





    manslaughter ( heat of passion


2.  Basic Forms of Modern Murder



a) premeditated purpose to kill intentional


b) unpremeditated purpose to kill without provocation intentional


c) depraved heart murder (extreme recklessness) unintentional; implied malice 


d) felony murder 


1. Premeditated Purpose to Kill  (not in MPC, common law only)




 Willfully, Deliberate and Premeditated 



 a) is time relevant to forming premeditation? 





i. State v. Guthrie( yes, murder with deliberation





( Calculated/Reflection the killing and its consequences





i.e. Δ considered and weighed his decision





a) jury instruction must speak to a period between 






formation of intent to kill and actual killing in order to 





distinguish between 1st and 2nd degree murder 





1) how do we prove premeditation in a Guthrie jx?







a) calculation/reflection are internal processes so 






look to external factors (Anderson Factors) to infer 






premeditation








1. planning activities (degree of calculation)







2.  manner of killing (severity of offense)









was is cold-blooded?







3. relationship motive: assess relationship 







between Δ/victim to assess motive to speak 







to reflection/calculation







a) most purposeful killing will have a motive





ii. Commonwealth v. Carrol ( no deliberate murder, no proof 








beyond a purpose to kill 






a) facts: ∆ killed his wife, and was tried by judge and 





convicted of premeditated purpose to kill based on the facts 




of the case. 







1) couple fought and went to bed, where the wife 






lay with her back to ∆







2) ∆ was angry at his wife had said about him and 






his kids







3) ∆ remembered the gun he had placed on the 






windowsill over his head







4) when she was sleeping, he reached for the gun 






and shot her twice in the back of the head





b) did Δ have time to form premeditation? 






( Yes. 





c) rule: time between the committed act and the 






formation of premeditation is irrelevant when the facts 





show the killing and all related acts were deliberate 






d) analysis: Crt. holds time is irrelevant to ability to form 





premeditation.  No explicit requirement of time between 





thinking and ultimate action to show premeditation. “No 





time is too short for a wicked man to frame in his mind the 





scheme of murder.” Given the severity and nature of the 





crime, the court assumedly wanted to punish ∆ as much 





they could 






( use this case on an exam to analogize the facts of 





a given situation.







( are ∆’s action similarly deliberate?







( are they so bad they warrant this charge?






1.  why might time be relevant?







a) qualitative assessment of ∆’s decision( time to 






think and to commit to act 








i. Carroll says this is for jury argument 

2. Unpremeditated Purpose to Kill Without Provocation 


3. Depraved Heart Murder (extreme recklessness) (implied malice)

( conscious disregard of a substantial and unjustifiable risk that demonstrates 

recklessness and extreme indifference to human life 


i. indifference to human life: disregard is so egregious 



a) without this element, crime is reckless manslaughter, not murder



ii. depraved heart: instances of extreme risky behavior that lacks purpose but 


surely demonstrates callousness to human life and risk of death



iii. evidence of recklessness:




1. was the situation high risk?



2. was there justification?



3. was Δ aware of the risk?




( if not 3, then go to involuntary manslaughter and reckless 




manslaughter (MPC)



iv. case example: People v. Protopappas 





1) facts: oral surgeon certified to administer gen. anesthesia 




under which several patients died. One was a frail women 





with variety of health problem whose doctor told ∆ not to 





administer gen. anesthesia. During procedure victim had 





problems, including stopped breathing. ∆ abandoned her 





many times and left her with unqualified staff.  She






died as a result of the drugs he gave her.  ∆ had a history of 





letting unqualified staff administer drugs and let another 





doc perform unnecessary procedures to make profit.





2) analysis: ∆ recklessly administered drugs and left 





vulnerable patients alone, knowing his staff couldn’t care 





for them.  He was aware of the substantial and unjustifiable 




risk of death if given medicine, but he disregarded the 





warnings.  There was an element of viciousness in his 





conduct.  He had a competing priority (money) that may 





have prevented him from appreciating the risk( this 





doesn’t excuse the risk, but rather makes it more egregious.  

4.  Felony Murder: a killing to further a criminal endeavor 

(a voluntary act + mens rea for lessor harm (qualifying felony)=punishment for 
greater 
harm without mens rea for greater harm or 

if ∆ attempts a felony that results in death, than felony murder but

if ∆ commits a felony that results in near death, no attempted felony murder( must 

prove mens rea for attempted murder


policy: to the extent that premeditated murder does not cover the most aggravated 
murders, we need felony murder to supplement  


a) enumerated felony( death( 1st degree murder b/c in committing these 


crimes, there it is reasonably foreseeable that death will occur 




i. rape, burglary, arson, carjacking, robbery, 




ex: a) People v. Stamp: heart attack induced by robbery( death





***∆ take the victim as they come




is this felony murder? yes




ex: b) robber kills to avoid capture




felony murder? yes




ex: c) robber strikes victim( death




felony murder? yes  




ex: d) Taylor v. People accomplices (including get-away drivers) also 



guilty of 1st felony murder when involved in qualifying act because the 


felony 
was a direct cause of the death 


b) inherently dangerous felony( death( 2nd degree b/c by definition these 


crimes are dangerous to human life 




ex: People v. Phillips: Δ convicted grand theft, promised to cure victim 



even though he knew he couldn’t cure her cancer




is grand theft an enumerated felony? no



so, is grand theft inherently dangerous? no




i. look to felony elements in the abstract without the particular 




facts of the case( go the statute, not the way the crime was 




committed





ii. serious physical harm or mental illness is not sufficient b/c not 




certain to cause to death 


 c) liability theories for felony murders 



a) proximate cause theory: any time the felony inspires the death, it is 



attributable to the felony 




b) agent theory/accomplice liability theory: liability results from agent’s 



conduct or your own




i. provocative act doctrine: if by the commission of a felony, any 




one felon acts in a way that is sufficiently provocative of lethal 




resistance by the victim, any surviving felon can be held liable for 




the death through felony murder  





examples: starting the firefight; talking madly (Taylor)





1) if during enumerated than first degree felony murder






2) if during inherently dangerous than second degree 





murder

2.  Basic Forms of Manslaughter

a) voluntary manslaughter: conscious object to kill with provocation or EED or 

homicide committed recklessly 


i. provocation manslaughter (common law): was the defendant actually and 


reasonably provoked without a cooling-off period.

( elements of provocation manslaughter:


1) intent to kill: conscious object analysis  


2) actually provoked: was Δ impassioned and emotionally aroused? (subjective)


a) look to facial expressions, etc. to indicate 


3) reasonably provoked: would a reasonable person be so upset that they would loose 
some degree of moral self-restraint or self control? (objective)


a) would a reasonable person be “sorely tempted to kill” about this?



1.  categorical approach: predetermined conduct (i.e. violence to Δ or Δ’s 



loved ones or adultery) is sufficient to allow defense to go to jury 





a) Δ must still persuade jury that it would have made a reasonable 




person act out of a state of passion and would be sorely tempted to 




kill






ex: Girouard v. State( wife taunted her husband, then he 





stabbed her 19 times 






analysis: 1) establish conscious object to kill( nature of 





weapon (knife) and number of stabs are consistent with 





purposefully killing 






  2) determine provocation( her taunting words 






were not sufficient 






application to Maher rule:  the wife’s words would made it 





to jury evaluation and likely passed b/c she impugned his 





manhood( among the most wounding words for a man in 





his position  



2.  discretionary approach: evaluate totality of conduct 




ex: Maher v. People( saw wife enter woods with another man, Δ 




shot the man 1 hour later





reasonable?  No, because Δ did not actually see the 






provoking incident in terms of adultery.





contrast to Girourard: here, there is no requirement  






provocation be categorical ( the jury 







immediately evaluates conduct for reasonableness 


4) cooling-off period: would a reasonable person have been restored to emotional calm 

within the time that passed?




ex: Maher v. People( saw wife enter woods with another man, Δ 




shot the man 1 hour later





cooling-off period? Yes, an hour was sufficient for Δ’s blood to 




cool.  The provoking incident cannot be too remote from the fatal 




attack.


ii. EED manslaughter (MPC)

There is an extreme emotional disturbance for which there is reasonable explanation or excuse


( elements of EED manslaughter





1. purpose to kill mens rea




2. state of emotion (actual)



3. reasonableness (explanation or excuse)




a) what is the individualization spectrum?






1.  physical disability 






2. not ideology( ex: political assassination 





b) reasonableness standard for self-control






1. age( a young person may have difficulty exercising 





self-control and be more vulnerable to provocation







i. especially in sexual molestation






2. gender( relies on norms 






3.cultural identity( slurs  




1. EED vs. provocation 





i. no requirement of provoking act






a) emotional reaction can be independent of victim’s action




ii. no time requirement 





iii. EED more expansive than heat of passion doctrine





iv. to find reasonableness in EED defense, first consider 





Δ’s point of view 





a) objective person in the defendant’s position







1) can be more subjective 






ex: a) People v. Casassa





i. why does Δ kill victim?  Mental illness







a) to this, the prosecutor must establish a rational






and culpable motivation( like jealousy 






ii. was Δ EED?  Yes






iii. was it reasonable? No( TC holds a reasonable person 





would 
not have been as upset as Δ was( thus, peculiar 





does not equal reasonable  






iv. holding: if trier of fact does not find EDD defense 





credible, Δ has no appeal



2.  Who has the burden of proving EED?





i. depends on the essential elements created by a statute( if the 




burden of disproving EED is not placed on prosecution, burden can 



be placed on Δ to prove






ex: Patterson v. New York ( jury instruction places burden 




on proof of EED on Δ. SC upholds






ex: Mullaney v. Wilbur ( state must prove beyond a 





reasonable doubt that every fact necessary to constitute the 





crime with which Δ is charged, but because EED element is 




not included in crime’s provisions, state doesn’t have to 





prove




iii. reckless manslaughter 

b) involuntary manslaughter( criminal negligence( MPC negligent homicide
 

i. actor should be aware of a substantial and unjustifiable risk that a material 


element of the crime results from his conduct.  The actor’s failure to 



perceive must involve a gross deviation from the standard of care that an 



ordinary person would observe in the actor’s situation 




( this is gross negligence





ex: State v. Williams( charge of involuntary manslaughter b/c 




child died after parent’s didn’t seek medical care.





a) time: the act or  omission to act must hasten or caused 





the death( the unreasonableness must have occurred prior 





to the moment that it became too late to act






i. must relate negligence to the critical period of 






ability to save child’s life( failure to act must have 





occurred during the critical period








ii. point sufficiently put on notice by 








warning signs (here, symptoms) ended by 







date at which the child could not be saved





b) possible individualization factors for reasonable person 





standard?






i. education







1) parental skills not correlated to formal 







education






ii. tribal status







1) while different people come to situations 







differently, particularly those involving the 







govt., will not fully mitigate  







iii. faith (i.e. prayer healing)








1)  no, not individualized in r.p. standard 





***bottom line: this is a general reasonable standard, not specific 




races or ethnicities 
IX. Standards of Proof

1.  beyond a reasonable doubt: essential elements of crime 


a) if it is an essential element of the crime, then the prosecution must prove beyond a 
reasonable doubt 



i. look to statutory language to determine essential elements 


ii. placing this burden on the prosecution is a value consideration (In Re Winship)



a) society prefers erroneous acquittals (Δ is guilty but acquitted regardless) 


to erroneous convictions (Δ not guilty, if only court had all information)  
2.  clear and convincing 

3. preponderance of the evidence: more likely than not
4. burden of production: obligation to come forward with evidence on some point (usually on person bring suit)

a) whether met is for the judge to decide

5. burden of persuasion: allocation of the burden of convincing the trier of fact 


a) for essential element: both burdens on prosecution 


b) for affirmative defenses: both burdens are usually on Δ to get defense taken 

seriously 


i. i.e. insanity
6. presumptions: b/c proving mens rea and intent is difficult, juries must look at the whole context (i.e. predicate fact) to convict  


a) depending on crime, presumptions can either be mandatory or permissive


i. mandatory: if the prosecution presents the presumption, the jury must follow 


and use it



1. if the presumption incorporates factual elements which are part of the 



statutory definition of the crime, it is unconstitutional to make the 




presumption unconstitutional b/c burden is placed on Δ to prove the 



presumption does not actually exist





ii. instead, the presumption must be permissive


ex: murder charge=purpose/intent to kill, so mandatory presumption cannot 


include intent b/c that is a factual element of the crime




( Franklin v. Francis: unconstitutional mandatory presumption stated 



“all persons are presumed to intend the natural and probable consequences 


of their acts”





(mandatory because of “are” language, to be permissive use 




“may” 



X. Juries

1. when does Δ have a right to a jury trial?



a) constitutional guarantee when the offense is punishable by 6 mos. or more 


(Duncan .v Louisiana) 




i. i.e. not a petty crime





ii. this right not extended to juvie system 


2. are jury trials essential to justice?



a) they are supposed to be representative of the community( jury of Δ peers



i. consider racism and classism in assessing this ideal 



b) by enabling juries to acquit Δ they can effectively veto govt. 




i. jury nullification: have the power to acquit against law and fact 




(asymmetrical rule( does not extend to conviction powers)




ii. jury cannot be told of their power of jury nullification b/c this 




knowledge violates jury oath to uphold law


3. jury roles


a) fact trier and law complier( concerned with accuracy 



b) political role( effectively veto law b/c won’t convict unless society favors the 


law



c) communitarian function( bring all types of people from the community 


together for vital part of civic society 


4. jury instructions( important b/c they guide the jury’s conduct


a) what would make them more effective?




i. translating law into ordinary language 



ii. apply specific facts to instruction to make them les abstract 




iii. give examples
XI. Causation

( Should Δ be blamed, not just for his initial wrongful act, but also for the death that follows?
Did the death occur in exactly the way that the defendant originally intended, anticipated, or culpably risked?  ( If not, engage causation analysis

1) Guidelines for Causation Analysis 



a) distinguish between actus reas, mens rea and causation analysis 



i. the actual, real-world consequences of defendant's act



ii. establish the mens rea for the particular crime( if present proceed to 



causation 



b) determine if causation is hard or easy 




i. easy if the purpose and premeditation occurred in the same way Δ 



intended; same for recklessness and negligence 




ii. hard: difficulty in connecting actor’s mens rea and resulting harm





a) here, proceed to but-for and proximate cause 


c) engage in analytical reasoning 




i. compare present facts to past cases



d) framing the predictability issue to make it favorable for:




i. prosecution: emphasize Δ’s reckless conduct in connection to death 



ii. Δ: include all the details( emphasize negligence of other involved 



parties






e) framing the normative issue to make it favorable for:




i. prosecution: emphasize any “hero qualities”




ii. Δ:
 
2) Basic Elements of Causation



a) Factual Cause/But For Cause: But for the Δ’s action (and his actions alone), 


would the victim have died?  Was Δ’s act an indispensible link in the casual chain 

of events that resulted in the victim’s death?



i. it does not matter if others also make contributions to death (for now, 



see proximate cause)



ii. substantial factor test: Did Δ make a significant contribution to the 



victim’s death? 


b) Proximate Cause: CL: Was the result reasonably foreseeable given the 


defendant's action?  MPC: “Not too accidental or remote.” ( both seek to 



determine foreseeability in order to connect ∆’s act, meas rea and result



i. predictability: more likely/foreseeable the result is of the action than 



stronger the connection( something Δ could have been aware of (no 



actual awareness requirement)



ii. normative assessment: more general determination about Δ’s conduct( 


worse conduct=more likely to stretch causation( who is really to blame 



for the particular result?



( moral fault of ∆ + importance of victim’s efforts 


c) Case Examples 



a) People v. Acosta 




facts: Δ engaged police in high speed chase, police helicopters also 



involved and when they were changing positions, they collided 




resulting in several deaths(Δ charged with depraved heart murder





analysis: 1) actus reas? Yes, voluntarily engaged in chase






   2) mens rea( should Δ have been aware of the risk to 





   helicopter pilot?  No





   3) causation






a) but-for the Δ fleeing the police, there would have 






been no chase, and therefore no crash 







b) proximate cause:








i. predictability






(prosecution)
a) yes, b/c foreseeable that 







adrenaline of chase could result in pilot’s 







acting hastily 






 




(defense)
b) no, b/c not foreseeable chase on 






ground would result in crash in air + pilot 







negligence makes this result surprising







ii. normative assessment






(prosecution)
a) police obligated to public safety, 






died doing their job, negligence attributable to 






adrenaline, so error understandable






(defendant) 
b) pilot was negligent in flying, so 






more responsible than Δ for deaths




holding: Δ not culpable b/c no mens rea( this case exemplifies 




why we always analyze in order 




b) People v. Arzon   




facts: Δ sets fire to couch on 5th floor, FDNY responds to that fire 




but the dense smoke from a separate fire on the 2nd floor traps a 




firefighter who dies from a combination of both fires( Δ charged 




with depraved heart murder





analysis: 1) actus reas? Yes, Δ voluntarily set couch on fire 





 
   2) mens rea? Yes, by setting the fire he consciously 





disregarded a substantial and unjustifiable risk of death to 





FDNY that demonstrated recklessness and an extreme 





indifference to the value of human life   






   3)  causation: Yes 






a) but for the fire Δ set, there would have been no 






FDNY response and therefore no death( disregard 






the 2nd fire b/c not Δ’s act






b) proximate cause







i. predictability






(prosecution): foreseeable that a setting a fire could 






recklessly cause the death of FDNY, Δ’s fire 






prompted the response






(defense): not very foreseeable that a 2nd fire would 






occur and contribute to the firefighter’s death







ii. normative assessment






(prosecution):
FDNY died in the line of duty( 






hero







(defense): blame 2nd fire, not Δ b/c evacuation 






would have been fine if not for that 




holding: Δ culpable because act+ mens rea+ causation present



c) People v. Warner-Lambert 
`


a) must know triggering event in order to establish chain of events for 



causation analysis( this is an essential element so must be proven beyond 


reasonable doubt for homicide cases 



d) State v. Shabzz



a) if Δ’s original act is a greater cause of the death than a doctor’s medical 



malpractice, than no problem with causal chain





i. with ordinary negligence, Δ putting victim in hospital is most 




important





ii. apply substantial factor test( was Δ a significant contributor to 




the victim’s death?



b) but if gross negligence on part of doctor may permit Δ to escape 



liability only if the gross negligence was the sole cause of death



e) Commonwealth v. Root 



1) facts: drag racing accident in which 2nd driver dies after attempting to 



pass other driver in oncoming traffic, 1st is charged with gross negligence




2) no issue with actus reas or mens rea (negligence)




3) causation




a) but for the Δ’s willingly engaging in drag race with victim, he 




wouldn’t have tried to pull ahead and have died





b) proximate cause





i. predictability: Yes, b/c race requires to passing to win 





and road is divided so traffic is expected






ii.  normative: because the victim was acting feely when he 





brought on his own death, Δ is less culpable for the death





holding: Δ not culpable 



f) State v. McFadden



1) facts: a driver and an innocent victim die during a drag racing 




collision( 2nd driver charged with both deaths 




2) analysis: contrast to Root b/c factual difference in that an innocent 



person 
died



3) holding: Δ can be casually liable for the conduct of another in factual 



situations where Δ’s conduct is itself reckless or negligent 


g) Commonwealth v. Atencio



1) facts: 3 men play Russian roulette, first two (Δs win) and 3rd (victim) 



dies(Δs charged with his death 




2) actus reas? Yes victim voluntarily participated in the game which was a 


collective endeavor 




3) mens rea? Yes reckless conduct in that Δs disregarded the risk




4) causation




i. but for the Δs participating in this collective endeavor and 




handing the victim the gun, he wouldn’t have died





ii. proximate cause





a) predictability: 






prosecution 
i. it was just a matter of time before the gun 





killed one of the players






defense
ii.  all assumed the same risk so all took 





responsibility for their own acts






b) normative: who is more to blame?







a) Δs b/c by participating it became a collective 






endeavor, thereby encouraging each other to 






participate.  The game’s collective nature is what 






makes it so wrong.




5) holding: the more the victim is in control, the less blameworthy the Δ 



is.  





i. contrast to drag racing cases




 a) Russian roulette is a game of pure chance, so participating in the game 



shows a more egregious disrespect for life because so much is left 




to chance.  In contrast, drag racing involves skill, so there is more victim 



control, so Δ may be less culpable.



h) Brady ( fire in the mountains made a helicopter response necessary 



i) Mattos ( cop chasing burglar falls in elevator shaft 
XII. Transferred Intent

( transfer of mens rea from intended victim to actual victim 


ex: bad aim shooter


1) transferred intent as a legal fiction 



a) can you “use up” intent? ( Varies




ex: bullet hits intended victim and passes through their body to kill a 



bystander, the intent to kill intended victim may or may not be transferred 



to the bystander   



b) can you use transferred intent for attempted murder? ( No because you must 


have a purpose to kill someone


2) basics of applying transferred intent



a) if voluntary act and intent are both present and the only difference is the victim, 

then you can apply transfer of intent




i. this gives us charge the killer with premeditated murder, not just 




depraved heart

XIII. Attempt ( not issue of causation b/c ∆ didn’t actually commit a crime but still responsible for mens rea 
( attempt mens rea (purpose) + underlying offense= mens rea for attempted offense
*** trying to something at which you fail( this must be Δ’s purpose 

1.  Major Attempt Issues 


a) homicide and attempt




i. premeditated murder




ii. purpose to kill




iii. provoked manslaughter 



b) mens rea for attempt 




i. how do we combine the attempt mens rea with the underlying offense?





1) result offense: requires proof of a physical injury or harm( 




purpose goes with desired result that is culpable; statute must 




clearly require harm





i.e. homicide and any other crime explicitly requiring harm




2) conduct offense: mens rea goes to conduct( purpose goes to 




actual offense/conduct, can work with reckless/neg.




ex: the faulty brakes and the mountain pass






i.e. possession of marijuana( “knowing possession of a 





controlled substance that is marijuana 







( mens rea partnered with act( the possession of 






controlled substance( purpose goes to act of 






attempting to take possession 



ex: Smallwood v. State​( HIV+ Δ rapes women( charged with 







attempted murder




a) what mens rea is necessary to prove attempted murder?





i. purpose for attempt goes straight to result( 






purpose to kill




b) proof problem?





i. no evidence Δ had intent( state wanted to infer 






intent form Δ’s conduct






ii. here, HIV is less risky  than a gunshot, so 







purpose to kill less obvious







iii. Δ’s conduct may be reckless or 








negligent, but those mens reas cannot 







be attached to attempted conduct  


c) act problem:  Δ must be committed to conduct that liability can attach to, so 


when there is less conduct, we must make a judgment call about whether Δ is a 



dangerous and culpable offender who can be deterred( therefore, court 



must distinguish between mere preparation and completed offense  




i. MPC substantial step test: strongly corrobative of criminal purpose( 



what has Δ already done? (not what is left for Δ to do)





a) permits earlier acts to corroborate once we have established 




mens rea





b) minority interpretation: how close Δ is physically ( 





did he move towards the bank?



ii. CL dangerous proximity test: acts so near to their success that if not 



for timely intervention they would have occurred( not last act, but close 



to it





i.e. are we anxious about their success or was there time for locus 




penitentiae (opportunity to change one’s mind/repent)? 


***
iii. last act: conviction only after Δ has done everything but last step 



before failing 





i.e. firing gun at victim, but missing


***
iv. equivocality test: does it look like criminal conduct or is it more 



ambigious?





a) only physical conduct, not words = culpability






i.e. by watching a silent film of conduct, would Δ’s actions 





look like criminal conduct?







ex: shoplifting( did the tape show Δ putting it in 






his pocket? 



v. case examples applying tests




1) People v. Rizzo( Δ looking for particular person rob, but police 



intervene before finding the target; arrested for attempt to commit 




robbery.






a) could their acts constitute an attempt under:







i. dangerous prox? No, nowhere near 







success Δ couldn’t even find target so we aren’t 






anxious about completion







ii. substantial step? Most likely no b/c unclear if 






Δ had taken a substantial step corrobative of his 






intent to rob b/c hadn’t even found target( Δ’s 






previous acts (i.e. driving around and entering 






building) not indicative of purpose to rob 




2) State v. Duke( Δ chats with police posing as a “minor” on 




internet and sets a date to meet in a parking lot for sex where Δ is 




arrested in the sting operation.






a) is Δ liable for attempt to commit statutory rape?  ( crt 





says no under last act test





b) what about under:







i. dangerous prox? No b/c no physical encounter 






(proximity) between Δ and “girl” that would cause 






anxiety b/c act couldn’t could occur based on Δ has 






thus far done( so not dangerously close to 







completion of act of stat. rape







ii. substantial step?  Yes (most promising) b/c Δ set 






up the meeting to engage in sex with “girl” and then 





he went( what Δ has already done is corrobative of 





criminal purpose  



3) US v. Harpers ( Δ jams ATM so that repairmen will come with intent 



to rob them when they arrive; arrested before repairmen arrive for 




attempted robbery.




a) is Δ liable for attempt?






i. dangerous prox? No b/c intended victim hadn’t arrived on 




scene when Δ arrested, so no proximity between actors that 





would cause anxiety that robbery would have occurred.  





Too much time between setting trap and eventual crime( 





locus penitentiae still possible





ii. substantial step? Yes because all that was left for Δ to 





was approach targets once they arrived to repair( setting 





trap and bringing guns are corrobative of criminal purpose 




4) US v. Jackson(Δs planned robbery but when first went to bank, too 



busy to execute crime so postponed.  Then, one actor got arrested and 



flipped on the others’ plan to rob bank.  Cops went arrived at bank in 



advance, but Δs noticed them before actually getting of car so cops 



arrested Δs while still casing bank.





a) attempt?






i. dangerous prox? No attempt to get out of car or move 





towards bank 





ii. substantial step? Yes based on prior attempts


d) abandonment and withdrawal( at which point in a criminal enterprise can Δ 


abandon attempt and avoid liability? 




i. common law: dangerous proximity test( once Δ is beyond the line, 



attempt can’t be abandoned and liability can’t be avoided




1) b/c test is triggered so close to completion, too much time for 




abandonment has already elapsed 




ii. MPC (5.01 (4)): Renunciation of Criminal Purpose 





1) decision not to go through with criminal endeavor ( voluntary 



renunciation 




2) applies the substantial step test( allows for abandonment of 




criminal purpose b/c there might be still steps left to be taken that 




could be significant to act’s competition( thus leaving room for 




abandonment that is not due to law enforcement’s intervention or 




the crimes’ difficulty 
 
e) substantive crimes of preparation (is this necessary?)


i. define what would otherwise be mere preparation as actual criminal conduct




1) burglary: preparatory crime  



2) stalking: preparatory crime( following and harassment 




a) subjective mens rea and conduct ( must inspire fear in a 




reasonable person 


d) impossible attempts (MPC)( Δ has the mens rea but disconnect between way he sees 

the world and reality  ( ∆’s belief can close the gap 


*** if there is no statute prohibiting ∆’s conduct, then there is no issue of missing 


element b/c what ∆ thought he was doing isn’t a crime



i. MPC approach( use facts based on Δ’s belief  




1) spot the missing element that makes crime impossible





2) complete basic act and mens rea analysis for attempt




3) engage hypothetical reasoning for missing element


ii. examples: 




1) Crime: Purposefully shooting a deer, knowing it is out of hunting 



season.  Facts: Man shoots a stuffed animal, thinking it was a deer.




Analysis: 1) missing element=what ∆ shot wasn’t a real deer.





    2) act=voluntarily shooting; mens rea=purpose to shoot a deer, 




    knowing it was out of hunting season





    3) hypo reasoning: ∆ believed it was a real and had it been true, 




    he would have been guilt of the crime( so liable for the attempt



2) Crime: Receiving stolen goods. Facts: ∆ buys Rolex on street for $100, 



which he believes was stolen, but watch wasn’t stolen.




Analysis: 1) missing element= property ∆ received wasn’t stolen 





2) act: ∆ has received the watch; mens rea: ∆ had purpose to 




receive the watch  





3) hypo reasoning: ∆ believed he had received a stolen watch and 




had it been true ∆ would have been guilty of receiving stolen 




property( so liable for attempt




3) Crime: Driving with open container of alcohol.  Fact: ∆ drove with 



open container of root beer, but ∆ believed it was beer.





1) missing element: not open container of alcohol





2) act: driving with an open container; mens rea: ∆ had purpose to 




engage in prohibited conduct 





3) hypo reasoning: ∆ believed he was driving with an open 





container of alcohol and had it been true, he would have been 




guilty of the crime( so liable for attempt


iii. case example ( Duglash 



1) facts: ∆ witnessed another shoot victim twice, then Δ shot the victim 



five times in the face.  ∆ charged with attempted murder, not murder b/c 



causation problem(didn’t pass “but for” test b/c no experts could state 



with medical certainty that the victim was alive when Δ shot him in the 



head.



2) issue: impossibility of act b/c disconnect between way ∆ sees 




world and reality.




3) analysis: a) missing element: live victim 




        b) act= shot the victim so last act passed; mens rea= purpose 





to kill ( shoot victim in head with gun





        c) hypo reasoning: ∆ believed he was shooting a live victim 





during the act and had it been true, ∆ would have been 





guilty of murder( so liable for attempted murder 



iv. examples




1) Crime: Purposefully shooting a deer, knowing it is out of hunting 



season.  Facts: Man shoots a stuffed animal, knowing it was a fake deer.




Analysis: ) missing element=what ∆ shot wasn’t a real deer.





    2) act=voluntarily shooting; mens rea=purpose to shoot a fake 




    deer, knowing it was out of hunting season, so no mens rea

XIV. Affirmative Defenses 
a) two general categories of affirmative defenses 

i. justifications: ∆’s conduct is legally or morally proper, given the circumstances 


example: police officer shooting a criminal in pursuit 


ii. excuses: ∆’s conduct not proper, but ∆ was missing something required to be fully 
responsible for the crime 



1) something independent of essential elements
b) three specific types of affirmative defenses 

i. self-defense (justification)

ii. intoxication (excuse)

iii. insanity (excuse)
c) procedural requirements for raising affirmative defenses 


i. burden of production for affirmative defenses on ∆ ( evidence and cross-examination


ii. burden of persuasion: usually on prosecution to defeat beyond a reasonable doubt 


1) this is not constitutionally required




example: insanity( both burdens on ∆ 

i. Self-Defense ( necessity defense( ∆ did it for self preservation

***act + mens rea + additional circumstances + no affirmative defense = guilt 



1) rule: ∆ must honestly and reasonably believe they are facing a threat that is 


imminent and  unlawful and response is necessary and proportional to that 


threat.



a) honest: is ∆ telling the truth about his fear? (subjective)



b) reasonable: was ∆’s fear reasonable? was ∆’s response reasonable?





i. prior traumatic experience tends to translate into more accurate 




predictions about threats which can assist the jury in evaluating the 



reasonable of ∆’s response 




c) deadly threat: likely to cause great bodily harm 





i. hospitalization for significant treatment/likely to die without 




treatment or





ii. or ∆ is facing a serious crime like kidnapping or rape 



d) if ∆ is not facing deadly force, he can respond with comparable force


2) How much do we balance what ∆’s perception was v. our own view of the 


situation in hindsight?



3) values behind the use of deadly force 




a) respect for human life: take only when necessary




b) courage: have cool under fire 



4) necessary emotion for self-defense is fear( if ∆’s fear was justified, self 


defense will be a complete defense




a) if ∆ did it out of anger( only a partial defense (provocation)



5) imperfect self defense 



a) ∆’s belief was honest but he unreasonably believes that he faces an 



imminent, unlawful, threat of deadly force




1) covers all aspects of reasonableness( imminence, unlawfulness 



and proportionality/necessity  





2) limited to homicide cases ( this will mitigate ∆’s liability from 




murder to voluntary manslaughter  


6) case examples



a) People v. Goetz ( reasonable belief




i. facts: ∆ approached by 5 black youths on subway car and after 




they request/demand $5, ∆ shoots each of them and then shoots 




them again, deliberately.  ∆ had been mugged before.




ii. issue: What is the reasonable standard?






a) reasonable to ∆ or





b) reasonable to ordinary person w/ ∆’s background





iii. holding: objective standard of reasonableness 





iv. do we include ∆’s background? (  ∆ had been mugged 




before, so he is an “expert” on being mugged so he can better 




read/predict the situation( this makes ∆’s belief more reasonable 




based on his ability to predict





b) State v. Kelly ( BWS & honest and reasonable belief






i. facts: stabbed abusive husband with scissors; ∆ claimed it 




was self-defense, but their different versions of the 






incident.  ∆ claimed to suffer from BWS.






ii. issue: is BWS relevant to self-defense claims? 







( yes, but only in a limited capacity 





iii. how? BWS is not a defense by itself but…






1) a form of evidence to argue the defense 







2) BWS seeks to explain the inexplicable to the jury








i. just b/c ∆ leave her husband doesn’t mean 







the abuse she suffered wasn’t bad or real 







3) BWS is relevant to both honest and reasonable








i. honesty: without BWS, the jury might not 






believe she was abused b/c she stayed with 







her husband ( bolster account of a story 







that might otherwise seem typical and 







therefore more believable







ii. reasonable








a) doesn’t individualize reasonable 








person standard to a reasonable 








person with BWS 








b) by virtue of having BWS ∆ is  a 








better predictor of violence b/c ∆ 








is an “expert” in evaluating her 








husband’s abuse









i. we will defer to ∆’s 










judgment b/c she has been 









there before   






4) ultimately, BWS is used to establish the common 





patterns of BWS to the particular facts on which the 





∆ acted 







5) some jx will allow BWS to go to honesty only



7) risk of injury to another (3rd party) when using self-defense



i. usual approach( if ∆ is using self-defense, he is under stress which 



impairs his decision making





a) as long as ∆ is operating under self-defense, court will be lenient 



towards ∆’s liability for 3rd party injury  



ii. if ∆’s response is so reckless and use of violence so indiscriminate, 



court may choose to asses 3rd party’s death independent of self-defense by 



evaluating recklessness or negligence 


8) defense of other 



i. factual situation: ∆ uses force to defend another b/c they appeared to be 



in danger 



ii. if ∆ honestly and reasonably believes there is a imminent and unlawful 



threat of force facing another, ∆ can use proportional force 


9) preemptive self-defense 



i. if ∆ has an honest and reasonable belief that attack was coming, no self-



defense available 





a) inevitable harm does not equal imminent harm 



10) retreat rule ( where required by specific jx



i. holds that a person may not use deadly force to repel an unlawful threat 



of deadly force if that person is aware of a safe avenue of retreat from 



the threat 





a) must be completely safe, not probably safe 





b) actual knowledge of the avenue is necessary





c) falls under the necessity/proportionate of response element 




ii. only applies to:





a) an innocent party facing a deadly threat; 





b) outside the home (castle exception); and 





c) when the innocent party wishes to use deadly force in response





1) so, if an individual faces a deadly threat and chooses, for 




whatever reason, to respond only with non-deadly force, 





the individual may wait for the clash to occur, regardless of 




retreat opportunity



iii. policy: the value of human life necessitates retreat when necessary



iv. case example




a) State v. Abbott (





1) facts: neighbors engaged in altercation in driveway. 





Starts with non-deadly force when son hits ∆.







(∆ can use non-deadly force in response






2) but then parents came out with carving knife and serving 




fork and a hatchet.  






( now, ∆ may use deadly force b/c he has been 






presented with the knife 






2) should ∆ have retreated?







( depends on the jx and if there is a retreat rule





3) rule: If the actor knows that he can avoid the necessity 





of using deadly is not justifiable if the actor knows that he 





can avoid the necessity of using such force with complete 





safety by retreating.






4) analysis: if ∆ was an innocent party facing an imminent 





threat if deadly force, he could only use self-defense if 





there was no opportunity to retreat with complete safety.

11) withdrawal ( how can an aggressor become an innocent party restored of his self-
defense rights?


i. withdrawal is the physical and verbal withdrawal from confrontation 



a) ∆’s actions and words must communicate his withdrawal to ∆’s 




opponent 



b) ∆ assumes some risk of physical and moral harm




i. danger of harm and loosing face




c) withdrawal and retreat are not the same


ii. when there are two wrongdoers confronting each other:




a) example: original wrongdoer starts non-deadly confrontation and who 



has not withdrawn.  2nd party responds with deadly force.




b) issue: can original aggressor use deadly force?




c) rules: 





i. MPC: who was the wrong doer in the last confrontation





( last wrong doer rule





ii. traditional: if ∆ has withdrawn, he may use force, but if not, 




once the aggressor, always the aggressor and self-defense



d) analysis




i. MPC ( can use self-defense, but original wrongdoer is not 




exonerated from liability completely( still liable from original 




wrong (here, battery) 





ii. common law ( b/c he didn’t withdraw, he has no self-defense 




rights and liable for any harm he inflicts 


iii. case example ( US v. Peterson



a) when an innocent party becomes the aggressor 





1)  facts: victim arrives at ∆’a house and ∆ comes out to protest 




and they engage in heated exchange. During the exchange, victim 




returned to his car and ∆ returns to his house and then remerges 




with a gun.  Then ∆ has verbal confrontation with the victim who 




has since remerged from his car with a lug wrench. ∆ tells victim 




to stop approaching and when victim does, ∆ shoots him.





2) issue: can ∆ claim right to self-defense?






( no





3) analysis: crt holds ∆ became the aggressor when he remerged 




from his house with a gun, so he has no right of self-defense.  He 




should have stayed in his house b/c the victim had withdrawn into 




his car, so ∆’s reemergence from his house initiated a new 





confrontation with ∆ as the initial aggressor 






( no right of self-defense under MPC or common law

ii. Intoxication ( the prostration of the faculties( really smashed   


i. voluntary ( not affirmative defense 



a) does the law allow ∆ to argue no mens rea due to voluntary 




intoxication? 




b) if allowed, will defense work given the facts of the case?





1) how do we answer question (a)?






i. MPC( anytime the offense includes purpose or 






knowledge as to an element of the offense, then an defense 





based on intoxication available 







a) not mens rea of recklessness or negligence b/c 






this would allow for too much leniency in the law 






b/c it makes for a truly plausible argument  





ii. common law ( specific v. general intent crimes







a) if the crime if specific intent crime, then there is 






an intoxication defense available 








1) specific intent crimes are wrongful 







actions with some further specific purpose 









ex: burglary: breaking and entering 








with intent to commit a crime therein









ex: larceny: unlawfully taking of 








property with the intent to deprive 








the owner thereof permanently








ex: attempt: act with intent to 









commit the offense  







b) if the crime is a general intent offense, then 






there is no defense based on intoxication available








1) general intent crimes are wrongful 







actions









ex: rape: sexual intercourse by force 








and against will





*** the intoxication must impair the intellectual capacity for mens 




rea ( defense of “I only did it because I was drunk” impermissible 




2) how do we answer question (b)?





i. look to the particular facts of the crime 






ex: party on high rise building.  Man was just 






dumped by his girlfriend when he sees her on the 






street below and starts to throw rocks down while 






shouting “I hate you.”  Charged with purpose to do 






great bodily harm.







a) can intoxication negate mens rea of 







purpose? ( MPC say yes so go to q. 2








b) does the defense work on the facts of the 







crime?









( no, b/c intoxication lowered ∆’s 








inhibitions enough to commit the 








crime, which if sober, he probably 








would have not committed, but 








wanted to( his true feelings came 








out when drunk( likelihood of 








doing the bad things we want to do 








goes up when we are drunk 









( no, not a high functioning mental 








task to want to harm somebody 






ex: same example, but now the man says “heads up” 





instead “I hate you.”







a) can intoxication negate mens rea of 







purpose? ( MOC say yes so go to q. 2








b) does the defense work on the facts of the 







crime?









( if done in jest, probably yes b/c 








∆’s sense of humor will be skewed 








such that his purpose is not to do 








GBH, but to be funny
and view his 








assessment of risk differently 

ii. involuntary intoxication ( affirmative defense 



a) intoxication was either:




i. involuntary in that ∆ 





1) was coerced into drink( ∆ was held down and forced to 




consume




2) ∆ didn’t know they were taking ( like drinking something 




spiked with GHB




3) ∆ took a substance without knowledge of its intoxicating side 




effects ( like taking a prescription pill without realizing a possible 



side effect was hallucinations




ii. pathological ∆ intoxication is grossly disproportionate to the amount 



consumed 




1) ∆ has to be unaware of his susceptibility( ∆ has never been 




drunk before or is unaware of his biological susceptibility to 




alcohol  




iii. possible defenses resulting from involuntary/pathological intoxication




1) MPC 






a) mens rea argument: can negate purpose, knowledge or 





recklessness 






b) affirmative defense argument 







2) ∆ lacked the substantial capacity to appreciate the 





wrongfulness of his conduct 







3) ∆ couldn’t conform his conduct to the







requirements of the law

iii. insanity ( affirmative defense 


a) with insanity, there is a fundamental breakdown in the rational choosing 


mechanism such ∆ may not have the capacity to make the critical choices 



necessary for responsibility 


b) competency v. insanity 




i. insanity: state of ∆’s mind at the time of the crime 




ii. competency: ∆’s mental abilities at the time of trial proceedings 





1) fundamental part of criminal justice that we a ∆ who can 





understand and  rationally participate 






a) understand the nature of the proceedings






b) assists counsel and engage in a sensible dialogue





2) anyone (defense, prosecution or judge) can raise competency 




issue at anytime of the proceeding






3) what happens next?






a) sent off for evaluation and treatment to attempt to get ∆ 





competent 







i. generally, through the use of psychotropic drugs 






that restore a basic grasp of reality 





4) what is the constitutional limit?






a) Jackson v. Indiana ( there must a reasonable prospect 





for ∆ to be rendered competent to stand trial or 






criminal justice system must “cut them loose” but ∆ is still 





subject to civil commitment 


c) civil commitment ( the power of the state to involuntarily commit an 



individual for mental health treatment, regardless of any criminal activity



i. there is fine line b/c fear of due process violation




ii. civil commitment following an acquittal




a) in CA, just about automatic and burden of proof on ∆ to show 




they aren’t mentally ill and dangerous  


d) executing the insane 



i. must be competent to be executed




ii. can’t force medication on ∆ in order to execute him 



e) rules for insanity 



i. M’Naghten rule: because of mental disease or defect ∆ does not know 



nature or quality of act or does not know the act is wrong 




a) what does know mean?





1) intellectual knowledge: deals with knowledge the person 




has been told 







ex: I don’t touch the stove because Mom told me it 






was hot.






2) emotional knowledge 





b) what does wrong mean?






1) legal wrong ( the act is wrong






2) moral wrong 




ii. MPC ( expanded version of M’Naghten 





a) because of a mental disease or defect 





b) the ∆ lacked substantial capacity to 





c) appreciate the criminality of his conduct or






1) cognitive prong 






2) appreciate = emotional knowledge: deals with 






knowledge fused with affect based in personal 






understanding







ex: I don’t touch the stove because I touched in 






once and I burned myself.




d) conform his conduct to the requirements of the law






2) volitional prong 




iii. dealing with MPC volitional prong 





a) how do we distinguish between a mere lack of control from an 




inability to refrain? 






1) often there is a cross-over between ∆’s inability to 





conform his conduct to the requirements of the law and a 





misunderstanding of reality  







ex: hearing voices that command ∆ to kill ( he 






may know it is wrong to kill, but they couldn’t help 






themselves b/c of the internal pressures of her 






disease or multiple personality disorder




b) problems with proving the volitional prong?






1) US v. Lyons






i. some states will not have a volitional prong based 






on the practical problem of proving if  ∆ has a 






irresistible impulse or just impulse not resisted





2) other restrictions 







i. the psychopath( no legal insanity 







a)  even though they appears  to suffer from 







an abnormal condition of the mind (inability to 







feel empathy) but b/c their choices to act 







makes sense for them as a selfish motivation 






and thus represents an element of rationality 







in their decision-making, so not irresistible 







impulse even though, b/c of their makeup, 







they can’t do any better







ii. compulsion (addictions, gambling, 







kleptomaniacs, pyromaniacs, pedophiliacs, while 






they seem to lack volitional capacity, are often held 






responsible      



iv. differences between M’Naghten and MPC





a) cognitive only vs. cognitive + volitional 





b) all or nothing (seeks a yes or no response) vs. “substantial” 




capacity leaving room for some capacity 

f) what is a mental disease or defect? ( two tests



i. McDonald: A mental disease or defect includes any abnormal condition of the 


mind which substantially affects mental or emotional processes and 



substantially impairs behavior controls





1) rule analysis( as long as there is some plausible medical condition that 


is:




a) must be an abnormal condition of the mind( such that ∆ would 




have sought treatment 





b) substantially affects the mind or emotional processes( this is 




easy to met b/c the mind is always responsible for a person’s 




mental and emotional experiences 




c) and substantially impairs behavior controls ( this is also easy 




to met b/c if ∆’s mind or emotions are affected, it will make him 




act different





( basically, once a disorder/disease has been diagnosed, a 





∆ will pass this test  ( no high threshold 



ii. APA: The terms mental disease or mental retardation include only those 


severely abnormal mental conditions that grossly and demonstrably impair a 


person’s perception or understanding of reality and that are not attributable 


primarily to the voluntary ingestion or alcohol or other psychoactive substances.



1) rule analysis





i. severe mental condition 





ii. that causes a break with reality( psychosis




iii. that isn’t the result of voluntarily intoxication


iii. what embodies psychosis?




1) hearing voices, having visions, having delusions about alien 




conspirators or satanic forces


vi. State v. Guido



1) here, the court found that disease of the mind does not only mean 



psychosis, but can mean a “lesser illness or functional aberration” for the 



purposes of determining legal responsibility ( this is distinguished from a 


scientific question( used only to orientate us to ethical 




i. sooo… the ∆’s “anxiety neurosis” qualified as a “disease” and 




when she reached a “panic state” ∆ did not know right from wrong 




and did not know that she was doing was wrong






( McDonald and M’Naghten  


h) case examples 



i. M’Naghten



1) facts: ∆ shot prime minister’s secretary thinking he was actually prime 



minister b/c ∆ thought they were trying to kill him. Charged with 




premeditated and purpose to kill.  ∆ clearly met the requirements for 



purpose to kill (mens rea met), but he was insane.




2) issue: was ∆ insane at the time of the killing?






( yes, based on his mental disease…




3) analysis: given that he thought the prime minister was trying to kill him





a) APA: his delusions are a severe abnormal mental condition, 




and have grossly and demonstrably impaired his perception of 




reality such that he was psychotic when he committed the killing 



4) given his mental disease/defect, ∆ was insane at the time of the killing 



b/c, based on that condition, he unable to know his conduct was wrong b/c 


when he killed the secretary he was acting out of self-preservation and 



therefore did not know it wrong.


ii. Yates 




1) facts: drowned her kids in the bathtub to save them from Satan.  Was 



severely depressed and suffered from previous psychotic episodes.



iii. Green



1) facts: heard voices that were directing him

iv. diminished capacity ( mens rea defense, not affirmative defense 



a) use evidence of mental disease to negate mens rea when no insanity defense is 


possible


b) two part test




1) Is the argument allowed (specific intent only)? ***not all jx will ; and 




2) If allowed, will it work on the facts of the case?




***works for purpose, knowledge and reckless 



c) case examples:




1) Clark v. Arizona
 ( no




i. facts: crt. rejected insanity defense b/c schizophrenia didn’t 




prevent him from knowing his actions were wrong.  Tired for 




diminished capacity.  ∆ believed aliens impersonating police and 




were out to get him   also said he wanted to kill cops.  Played loud 




music and a cop responded and ten ∆ shot and killed him. Charged 




with premeditated purpose to kill a cop.  ∆ argued he had purpose 




to kill an alien, not a cop





ii. but no diminished capacity defense in this jx b/c only evidence 




of mental evidence allowed to prove mental illness so conviction 




stood.


2) United States v. Brawner (yes



i. here, the crt found that since mens rea is so crucial to conviction, any 



evidence relevant to whether ∆ has the required mens rea is relevant


d) strategy to using this defense



1) burden of proof( b/c mens rea is an essential element of most statues, 



it is on the prosecution to prove beyond a reasonable doubt that the mental 


disease did not negate the mens rea




2) more attractive ∆ who don’t wish to carry the stigma of insanity




3) more attractive b/c no threat of civil commitment if acquitted 
XV. Rape

a)  Rusk v. State


(rule: sexual intercourse by force or threat of force and without consent 




1) sexual act;




2) non-consent of victim; and 




3) by force( physical violence or threat that would induce reasonable fear 


of GBH 




4) so as to preclude need for victim resistance


***force is an essential element and the evidence must warrant a conclusion that:




1) the victim resisted and her resistance was overcome by force or




2) she  was prevented from resisting by threats to her safety 

b) fact contest v. responsibility contest



1) fact contest: deals with creditability of ∆ v ∏



2) responsibility contest: deals with who is really to blame


*** how people view facts is normally b/c of how they view responsibility 


c) moral indifference( we see the rapist as morally indifferent so blame and punish them



disregarding victim’s autonomy

d) responsibility 



1) finding someone responsible ( discovering something about the facts that 


occurred and the law to apply 



2) determining responsibility ( more creative and what should have happened 




i. interpretations of cultural norms have an effect 





a) ie, intimate relations, gender and romance  
XVI. Accomplice Liability  ( when may 1 person be held criminally responsible for the actions of another? 

a) indentify the actors in involved 


1) primary actor ( actual performer (perpetrator) of the physical criminal act



2) secondary actor ( director/promoter/encourager of the primary actor’s 


criminal conduct

b) is the primary a non-responsible/innocent actor directed by the secondary actor?



( if no, proceed to accomplice liability




( if yes, proceed to analysis below




1) an actor is a non-responsible innocent if he is:





a) minors under 14;





b) lunatics 





c) mentally retarded 





d)  those who have been duped, defrauded, or coerced






( if yes, can the secondary actor be liable as a principle 





of the offense?







( analyze liability formula:






1) act( voluntary act of direction 







2) mens rea ( correct culpability for the offense







3) causation( met “but for” and “proximate cause”








i. emphasis on normative analysis 







4) absent any affirmative defenses








i. insanity, self-defense and invol. intox.




ii. example




a) two young friends go to the mall. 1 says to other, “I’ve been 




hired to test this store’s security. Wanna help?” Other friend 




agrees to help.  1 says “Let’s ask to check out i-pod and then you 




take one and I’ll distract the clerk.”  Other friend complies and 




just outside store, is arrested by security.






1) can primary actor be convicted?







( no, b/c he was duped by the 2nd actor into 






believing it was not unlawful so he had no mens rea 





for theft b/c no awareness of the wrongfulness.






2) can secondary actor be liable as a principle of the theft?







i. act? ( yes, he consciously and voluntarily 






directed and defrauded his friend into committing 






the crime







ii. mens rea ( his conscious object was to take an 






item knowing it belonged to another 







iii. causation( but for the 2nd’s direction of his 






innocent friend, the friend would have stolen the 






ipod.







a) prox. cause: 









i. it was reasonably foreseeable that 








his actor’s would induce the friend to 







take the ipod 








ii. he is really to blame for the 








offense




( but if we can’t find 2nd actor liable for 







primary offense b/c he fails an essential element, proceed to 




accomplice liability

c) accomplice liability ( act + mens rea (purpose)


1) act requirement: voluntary act of promotion/encouragement done by the 


secondary actor directed at the primary actor; done with 


2) mens rea requirement: the purpose to encourage the primary actor’s offense


3) variations of the act requirement 




i. must ∆ be physically present to fulfill the act requirement?  ( no




1) as long as there is a prior association or dealing with the primary 



actor, the secondary actor can still fulfill the act requirement






a) ∆ told p.a. “I’ve got your back” beforehand 







( mere presence absent prior dealing is not 







sufficient 




ii. giving a sign of promotion or approval can be seen as an act of 




encouragement (Hicks case where ∆ laughed and told vic to take off hat 



and die like a man) b/c it is a psychological lift to the primary 


4) is the primary actor individually liable for the criminal offense by fulfilling act 

and mens rea and all other requirements?



i. if no: 





a) under common law, then no accomplice liability b/c no crime 




truly occurred  





b) under MPC, did the secondary actor fulfill the requirements 



for an attempt (wannabe accomplice)?






1) MPC 5.01(3) ( if secondary actor satisfy the 




accomplice rule (act + mens rea), then, even though 




no actual crime occurred, he will be liable for an 




attempt at a principle’s crime (ex: attempted 




murder) 


ii. if yes: ( then no discrepancy between common law and MPC  




a) did the secondary actor encourage or promote the primary's 


criminal conduct, with the purpose of promoting or encouraging 


that conduct



b) but if secondary fulfilled mens rea, but not act requirement:





1) common law: no liability 





2) MPC 2.06(3): yes





i. if secondary actor attempts to aid, but fails to 




actually communicate act of promotion, he is still 




liable as an accomplice  



iii. case examples 




a) Wilcox ( jazz concert 






1) facts: primary actor is Hawkins, who is independently 





liable for violating an immigration law restricting non-





citizens from taking paid employment.  2nd actor is Wilcox, 





a reporter and fan of Hawkin.  Purchased a ticket for 





Hawkin’s show and wrote a raving review for his magazine 




on the performance. W is convicted of adding and abetting 





H in violating immigration law. 





2) can W be held liable as an accomplice?







i. was there an act of encouragement directed at H?








a) yes, going to airport to greet H, 








purchasing ticket, attending concert and not 







booing were sufficient acts








b) conduct of encouragement does not need 







to satisfy a “but for” requirement.  Just 







needs possible promotion 






ii. was there mens rea?








a) yes, entire course of conduct indicates 







purpose to promote so he could out of self-







interest write an article 




b) Talley ( telegram and judge 





1) facts: primary actors were the brothers.  Secondary actor 




was tally. T was upset with vic who had seduced his sister. 





Brothers chased after vic, but vic’s friend sent him a 





warning telegram. T found out about telegram and sent his 





own to his friend, the operator, saying no to give vic 





warning telegram.  Brothers catch vic and kill him. T 





charged as accomplice in murder






2) issue: can T be liable as accomplice?






3) analysis







i. act of promotion?








a) T sent the telegram to promote the murder







ii. mens rea?








a) sent telegram with intent to encourage the 






murder






4) what if the operator disregarded T’s instruction and tried, 




unsuccessfully, to deliver the warning telegram?






i. mens rea?








a) yes, same as above







ii. act?








a) common law: not met b/c T’s conduct has 






no possibility of promoting the act 








b) MPC: acted with intent, so even though 







unsuccessful, he attempted to aid, so 







liability 






5) what if operator followed T’s instructions, but brothers 





never found vic?







i. common law: no liability b/c brothers didn’t 






commit principle crime 






ii. MPC: T did everything he could have done to 






encourage with the purpose to encourage the 






brothers so guilty of attempted murder






6) same as above, but brothers’ attack was resisted?







i. T is liable for attempted murder b/c principal act 






was attempted murder.




c) Gladstone ( drug sale





1) facts: Thompson=CI buyer, Kent= dealer, primary actor, 




Gladstone=dealer, secondary actor.  T goes to G looking to 





buy mj, but G doesn’t have enough, so he directs him to K 





by drawing a map.  T buys from K and G and K are both 





arrested for the sale of mj.  





2) issue: can G be held liable for accomplice liability?






3) rule: act + mens rea






4) analysis: no






i. act: definite act of promotion b/c he provided the 






customer, even though not directly communicated 






to K. by send T to K, G encouraged the sale.






ii. mens rea: no b/c based on the facts G did not any 






purpose to encourage the sale.  G was most likely 






indifferent to K’s sale b/c they had no biz 







relationship and G wasn’t a party to the profit. G 






was more likely interested in satisfying the 







customer. G and T had no shared interest 






4) what if T was a real buyer, could G be an accomplice to 





the purchase?







1) directed T to dealer so act of promotion 







2) with the purpose that the sale occur so T would 






be a satisfied customer and associate G with good 






business by creating good will.






5) what if G and K were arms dealers?






(b/c there are less arms dealers, there is strong 






possibility they have a biz relationship.  Also, it’s 






too big of a crime and risk to just casually 







recommend somebody, which suggests prior 






connection 



5) accomplice liability and the different crime problem  




a) two approaches 



i. MPC ( strict liability 





1) accomplice can only be liable for those crimes he 




had purpose to encourage.






a) what did they have purpose to encourage?






b) what was their understanding of what the 






primary actor was going to do?






ex: A sells gun to B for protection, 







but B uses it to kill C( A not liable 







for C’s death b/c no purpose to 







encourage killing




ii. natural and probable consequences (Luparello)





A + MR for accomplice regarding crime A (




Primary actor does crime B 





( accomplice liability for crime B if crime B if a 





reasonably foreseeable consequence of crime A



***this means possibility is enough, definiteness not required so if 



first degree is murder then most less serious crimes will 




foreseeable 


b) examples



i. Luparello 




1) facts: L paid thug friends to get information from vic about 



location of L’s ex-lover “at any costs.”  Friends ended up killing 



vic.



2) issue: can L be liable as an accomplice to murder?




3) analysis




a) MPC( no purpose to promote the murder, so no 





liability. L thought primary’s were just going to assault vic, 



not shoot him, so maybe men reas of recklessness at most.





b) Luparello rule( murder was a reasonably foreseeable 




consequence of the assault for which L had both the act and 



mens rea so he is liable as an accomplice to the murder



4) what if L had had to his friends “I wonder where Terry is?”





a) here, we have no mens rea for crime A, but could be 




seen as an act of encouragement

6) accomplice liability for crimes committed recklessly or negligently / strict liability 

a) rule: accomplice must have purpose to encourage the primary actor +


 voluntary act then



 if there is any other mens rea requirement, the secondary actor must 

             have the same mens rea as the principle 


b) rule: for strict liability crimes, secondary actor must have awareness of 
unlawfulness 


c) examples


2) truck driver can’t make it to proper toxic waste dump before it closes,


drives to normal dump and asks the operator if he can dump out his load 


and shows him the paperwork.  The worker acts with some resistance b/c 


of how the load is described.  The driver assures him the words are just a 


way for other people to make money off a special dump and workers 


opens the gate and lets driver to dump waste into pit.   



ii. issue: can the worker be convicted with accomplice liability?



iii. statute: dumping substance under circumstances where actor should 


have known that dumping was dangerous to the public.



iv. analysis



1) truck driver: liable as primary actor




a) act requirement: yes, he dumped the toxic waste into a 




place where it could have endangered the public





b) mens rea: he should have known been aware of a 





substantial and unjustifiable risk and his failure to perceive 




is a gross deviation from the standard of care that a 





reasonable and law abiding citizen would observe, given 




his line of work and the paperwork indicating the nature of 




his load;



2) operator: liable as secondary actor 





a) act requirement: yes, by opening the gate and allowing 




the driver to go though, he promoted 1’s criminal act





b) mens rea






i. for promoting? b/c he opened the gate, he had the 





purpose to let the driver go through to the dump and 




dump his load there  






ii. for underlying offense: given the paperwork he 





read, he should have known that dumping the 





materials would be dangerous to the public


2) there are two young men and 1 gets an auto machine gun. They out to 


deserted urban area.  2nd encourages 1st to “test it out” and 1st sprays a 


building, shooting a homeless inside.


ii. issue: can 2nd actor be liable for the murder?



iii. analysis:




1) shooter: liable as primary actor for involuntary manslaughter 




a) act: yes, he fired the gun 





b) mens rea: should have been aware of the substantial risk 





c) causation: but for the shooting, no death and the death 




occurs in exactly the way a reasonable person would 




surmise



2) friend: liable as secondary actor





a) act: yes, he told his friend to test out the gun





b) mens rea:






i. for promoting: purpose to promote act of shooting 




indicated by his excited words






ii. underlying offense: should have been aware that 





firing into an urban building presented a risk

7) omission to act 


a) duty to act + mens rea (purpose to encourage) + underlying offense mens rea + 
omission ( accomplice liability 
8) accomplice liability and the individualization standard ( two parties when mens rea for crime, but at different level 


a) in homicide( yes, parties can be held at individual mens reas 


b) outside of homicide( jx reluctance


c) rules



i. Richard’s rule:  accomplice can only be guilty of crime that occurred, 


so no individualization 




1) facts: ∆ hired men to beat her husband up, but he escapes before 


sustaining serious injury.  Men convicted of misdemeanor and ∆ of 


felony assault.




2) analysis: b/c primary actors liable for misdemeanor, she 




can’t be convicted of higher crime, despite higher mens rea



ii. MPC allows for more individualization, beyond homicide 
criminal law rule statements 

Professor Pillsbury— Fall 2008 
I. Basic Rule: Act + Mens Rea + Causation + Additional Circumstances without Affirmative Defenses = Guilt  

II. Voluntary Act ( An actor satisfies the voluntary act requirement for liability when his bodily movement is the product of his own conscious effort or determination, free from coercion, reflex or convulsion.  

III. Voluntary Omission to Act ( An actor can satisfy the voluntary act requirement necessary for liability when, he, through a voluntary omission to act, fails to perform a legal duty of which he is physically capable of performing.

(voluntary omission + legal duty + physical capacity to act = liability)

IV. Legal Duties to Act 


1. statutory 


2. contractual 


3. close familial relationship, including step-children


4. the actor is responsible for the peril caused 


5. the actor has voluntarily assumed in a rescue effort of another so helpless such 
that others are dissuaded from acting 


V. Mens Rea ( MPC


1. Purpose: It was the actor’s conscious object to engage in the conduct and he was aware of the attendant circumstances.

2. Knowingly: The actor was aware that circumstances or consequences of that nature would result because of his conduct with practical certainty.


3. Recklessly: The actor consciously disregarded an actual awareness of   substantial and unjustifiable risk.


4. Negligently: The actor should have been aware of a substantial and unjustifiable risk and his failure to perceive is a gross deviation from the standard 
of care that a reasonable citizen would observe.

VI. Strict Liability ( An actor’s voluntary act will satisfy the liability requirement absent any mens rea for those crimes which are strict liability.  A crime is typically strict liability when the statute contains no mens rea terms, however, courts may imply a mens rea term in accordance with legal and social customs or traditions.

(voluntary act + no mens rea requirement)
VII. Mistake of Fact ( Mistake of fact can be as used a defense when there is evidence the actor’s ignorance as to an essential fact negates the mens rea that is essential to establishing culpability for his conduct.  For the three subjective mens rea (purpose, knowing, reckless), any honest mistake with respect to an essential element of the crime excuses, while for the subjective mens rea (negligence) only an honest and reasonable mistake will excuse per the.  For crimes of strict liability, there is no excuse.

VIII. Mistake of Law ( Ignorance or mistake concerning the existence or meaning of the law will generally not excuse, except when this ignorance or mistake negates a mens rea requirement for the particular offense.  It may also act as affirmative defense when there has been inadequate publication of a statute or the actor has relied on an official statement of law made is an official capacity that has subsequently changed.

IX. Homicides


1. Premeditated Purpose to Kill: Premeditated murder is murder committed with purpose to kill and premeditation.  The meaning of premeditation will vary by jurisdiction.  Some will the Carroll approach, meaning no time is too short to form premeditation. Others will follow the Guthrie approach and require evidence of the actor’s reflection and calculation to prove premeditation.


2. Provocation:  When an actor acts with hot blood in the heat of passion, provocation, if proven, will mitigate murder to voluntary manslaughter. The common law requires that an actor has intent to kill, but has been actually and reasonably provoked, absent any cooling-off period.  Common law jurisdictions will either follow a categorical, or Girouard approach, accepting only predetermined conduct, or a discretionary, or Maher approach, where the judge will allow any plausible claim of provocation to proceed to the jury for evaluation.  The MPC a similar defense in the Extreme Mental or Emotional Disturbance (EED) doctrine, which requires the homicide to have been committed under an extreme emotional disturbance for which there is a reasonable explanation or excuse.  


2. Depraved Heart Murder: Any homicide committed with a conscious disregarded for a substantial and unjustifiable risk that demonstrates recklessness and an extreme indifference to human life 



i.indifference to human life: disregard is so egregious 



ii. depraved heart: instances of extreme risky behavior that lacks purpose 


but surely demonstrates callousness to human life and risk of death


3.  Negligent Homicide/Involuntary Homicide: A homicide committed when the actor should have been aware of a substantial and unjustifiable risk and his to failure to perceive is a gross deviation from the standard of care an ordinary person would observe in the actor’s situation.  


4. Felony Murder: When an actor voluntarily commits (or attempts to commit) a felony, either enumerated or inherently dangerous, with the necessary mens rea, he can be held liable for any greater resulting harm, absent any mens rea for that harm.   


5.  Provocative Act Doctrine: If during the commission of a felony, any one felon acts in way that is sufficiently provocative of lethal resistance by the victim, any surviving co-felon can be held liable for the death.  

X. Causation  ( For liability, the actor must have been the cause of the resulting harm.  Typically, the harm will occur in exactly the way the actor originally intended, anticipated or culpably risked, however, an actor can still be liable when the harm results in an unexpected manner.  In these cases, it necessary to establish the actor’s conduct was both the factual cause and proximate cause of the resulting harm.  The factual cause/but for test requires the actor’s act was a critical link the casual chain of events that resulted in harm.  While there can be more than one but for cause, focus solely on the defendant’s particular conduct.  Next, under the common law, the proximate cause test requires that the resulting harm be reasonably foreseeable given the actor’s action or omission to act or, in the language of the MPC, be not too accidental or remote in its occurrence in order to the actor liable.  Both approaches require examination of predictability and normative analysis. Some courts hold the harm must be identifiable as well as a sufficiently direct cause.

XI. Attempt ( An actor can be held liable for an attempt when he has the necessary act and mens rea indicative of his intent to commit a crime in the near future.  A common law jurisdiction will require the act to meet the dangerous proximity test in that the act is near success that if not for timely intervention the crime would have occurred.  A MPC jurisdiction will require the act to meet the substantial step test in that the acts are strongly corroborative of criminal purpose.  The actor must have purpose to commit the act and the required mens rea for the underlying offense in order to be held liable for an attempt at that offense.   
XII. Impossible Attempts ( Under a common law jurisdiction, an actor cannot be criminally liable for an impossible crime, except when it a factual rather than legal impossibility.  Under the MPC, courts can engage hypothetical reasoning regarding a missing element, if the actor has completed a sufficient act and possessed the required the mens rea for the underlying act, to establish liability for an attempt.

XIII. Self Defense ( An actor may use deadly force when he honestly and reasonably believes he is facing a threat that is imminent and unlawful and his response if necessary and proportional to that threat.


1. Retreat Rule: If required by the jurisdiction, an actor may be obligated to retreat if the actor is actually aware of a completely safe avenue of retreat. 


2. Defendant Aggressors: Traditionally, a defendant lost the right of self defense unless he communicated a good faith desire to withdraw, even if at risk of physical or moral harm to himself.  The MPC uses the last wrong doer rule, which allows an actor to use deadly force against the last wrong doer in the last confrontation. 


3. Risk of Harm to 3rd Parties: Some jurisdictions will be lenient towards an actor’s liability for 3rd party injury, unless his response is so reckless and his use of violence is so indiscriminate that it warrants liability independently.

XIV. Voluntary Intoxication ( Voluntary Intoxication is a permissible mens rea defense when, in a common law jurisdiction, the actor has committed a specific intent crime and when, in a MPC jurisdiction, the actor has committed an offense that includes purpose or knowledge as to an element of the offense.  If the defense is permissible, it must be negate the requisite mind based on the particular facts.

XV. Involuntary Intoxication ( This can be used as an affirmative defense when the intoxication was not self-induced or in instances of pathological intoxication when it caused the actor to lack the substantial capacity to appreciate the wrongfulness of his conduct or prevented him from conforming his conduct to the requirements of the law.  This can also be used as a mens rea to defense to negate purpose, knowledge or recklessness as to an element of the offense.  If either an affirmative or mens rea defense is permissible, it must work given the particular facts of the actor’s conduct. 
XVI. Insanity ( With insanity, there is a fundamental breakdown in the rational choosing mechanism such that an actor may not have the capacity to make the critical choices necessary for responsibility.  In common law jurisdictions, courts will adhere to the M’Naghten rule, which holds that because of mental disease of defect, the actor does not the nature of quality of his act or does not know the act is wrong.  In an MPC jurisdiction, courts follow an expanded version of the M’Naghten rule, which holds that, because of a mental disease or defect, the actor lacked substantial capacity to appreciate the criminality of his conduct or was conform his conduct to the requirements of law.  

XVII. Mental Disease of Defect ( Further, jurisdictions are split as the criteria that determines whether the actor was suffering from a legally acceptable mental disease or defect.  Some jurisdictions will use the McDonald rule, which that a mental disease or defect includes any abnormal condition of the mind that substantially affects the actor’s mental or emotional processes or substantially impairs behavior controls.  Others jurisdictions will follow the APA rule which holds that a mental disease or defect is any severely abnormal condition of the mind that grossly and demonstrably impairs a person’s perception of reality that it is not primarily due to voluntary intoxication or the ingestion of other psychoactive drugs.

XVIII. Cognitive Prong ( Depending on the jurisdiction, the MPC’s appreciate can either interpreted as a purely intellectual knowledge or an emotional knowledge, which means knowledge fused with affect based in personal understanding.   

IXX. Diminished Capacity( This is a mens rea defense, which where allowed, will use evidence of mental disease to negate the subjective mens rea.  If it is allowed, then it must work on the particular facts of the case.  
XX. Rape ( Rape requires a sexual act, a non-consent victim and force, which can be include either physical violence or a threat that would induce reasonable fear of great bodily harm, so as the preclude the need for victim resistance.  
XXI. Accomplice Liability and the Innocent Actors ( A secondary actor fulfills the liability requirements and has directed an non-responsible, innocent actor may be held liable for the primary’s crime.

XXII. Accomplice Liability ( For an actor to be liable as an accomplice for the primary’s crime, he must direct a voluntary act of promotion or encouragement as the primary actor don with purpose to encourage the primary actor’s offense.  

XXII. Accomplice Liability and the different crime problem ( MPC jurisdictions will follow strict liability approach to accomplice liability in that the accomplice can only be liable for those crimes he had purpose to encourage.  Other jurisdictions will adhere to the natural and probable consequences rule, articulated in Luparello, that if a secondary actor meets the act and mens rea requirement for crime A, and if the primary actor commits crime B, the secondary actor can be liable as accomplice for crime B if it is a reasonably foreseeable consequence of crime A. 

XXIII. Accomplice Liability and Attempt or failed act requirement ( If the primary actor does not commit the crime or is not liable, the secondary actor has no liability as an accomplice under the common law, but under the MPC, if the secondary actor fulfilled all requirements for the act and mens rea for accomplice liability, then he will liable for a attempt at the primary’s crime.  If the secondary actor fulfilled the mens rea requirement, but fails the act requirement, he will liable an accomplice under the MPC, but not the common law.

XXIV. Accomplice Liability and crimes of recklessness or negligence ( The secondary actor must direct a voluntary act of promotion or encouragement as the primary actor done with purpose to encourage the primary actor’s offense as well as share the same mens rea as the primary actor.  In cases of strict liability crimes, the secondary actor must have awareness of the act’s unlawfulness.  

XXV. Accomplice Liability and Individualization ( In the common law, an accomplice can only be guilty of the crime that occurred, except when that crime is homicide.  In MPC jurisdictions, individualization beyond homicide is permitted.    
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